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Circuit  and  District  Courts 

OF  THB 

UNITED  STATES. 


FIRST   CIRCUIT. 

Hon.  HORACE  GRAY,  Circuit  Justice. 

Hon.  LE  BARON  B.  COLT,  Circuit  Judge. 

Hon.  NATHAN  WEBB,  District  Judge,  Maine. 

Hon.  DANIEL  CLARK,  District  Judge,  New  Hampshirb. 

Hon.  THOMAS  L.  NELSON,  District  Judge,  Massachusetts. 

Hon.  GEORGE  M.  CARPENTER,  District  Judge,  Rhode  Island. 

SECOND    CIRCUIT. 

Hon.  SAMUEL  BLATCHFORD,  Circuit  Justice. 

Hon.  WILLIAM  J.  WALLACE,  Senior  Circuit  Judge. 

Hon.  E  henry  LACOMBE,  Junior  Circuit  Judge  » 

Hon.  NATHANIEL  8HIPMAN,  District  Judge,  Connecti(5ut. 

Hon.  a.  C.  COXE,  District  Judge,  N.  D.  New  York. 

Hon.  ADDISON  BROWN,  District  Judge,  S.  D.  New  York. 

Hon.  CHARLES  L.  BENEDICT,  District  Judge,  E.  D.  New  Yobs. 

Hon.  HOYT  H.  WHEELER,  District  Judge,  Vermont. 


THIRD    CIRCUIT. 

Hon.  JOSEPH  P.  BRADLEY,  Circuit  Justice. 
Hon.  WILLIA!M  McKENNAN,  Circuit  Judge. 

1  Appointed  by  the  President  puranant  to  an  act  paaeed  last  session  of  Congress  providing  for  an 
additional  Circuit  Judge  for  tlie  Second  Circuit.  It  is  believed  that  this  is  the  only  Circuit  where 
there  are  two  Circuit  Court  Judges  with  coordinate  Jurisdiction.  Judge  Wallace,  the  other  Cir- 
cuit Judge  of  this  Circuit,  is  by  a  provision  of  the  same  law  known  as  the  Senior  Circuit  Judge  of 
the  Second  Circuit,  and  Judge  Laoomdb  as  the  Junior  Circuit  Judge.    (See  Act-  March  8. 1887,  c.  847.) 

Judge  LiAOOMBE  took  the  necessary  oaths,  and  qualified  in  June  last. 
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Hon.  LEONARD  E.  WALES,  District  Judge,  Delaware. 

Hon.  JOHN  T.  NIXON,  District  Judge,  New  Jersey. 

Hon.  WnJEilAM  BUTLER.  District  Judge.  E.  D.  Pennsylvania 

Hon.  MARCUS  W.  ACHESON,  District  Judge,  W.  D.  Pennsylvania. 

FOURTH    CIRCUIT. 

Hon.  MORRISON  R.  WAITE,  Circuit  Justice. 

Hon.  HUGH  L.  BOND,  Circuit  Judge. 

Hon.  THOMAS  J.  MORRIS,  District  Judge.  Maryland. 

Hon.  AUGUSTUS  S.  SEYMOUR,  District  Judge,  E.  D.  North  Carolina 

Hon.  ROBERT  P.  DICK,  District  Judge,  W.  D.  North  Carolina. 

Hon.  CHARLES  H.  SIMONTON,  District  Judge,  South  Carolina. 

Hon.  R.  W.  HUGHES,  District  Judge,  E.  D.  Virginia. 

Hon.  JOHN  PAUL,  District  Judge,  W.  D.  Virginia 

Hon.  JOHN  J.  JACKSON,  District  Judge,  West  Virginia. 

FIFTH    CIRCUIT. 

Hon.  WILLIAM  B.  WOODS,  Circuit  Justice. 

Hon.  don  A.  PARDEE,  Circuit  Judge. 

Hon.  JOHN  BRUCE,  District  Judge,  M.  and  N.  D.  Alabama 

Hon.  harry  T.  TOULMIN.  District  Judge,  S.  D.  Alabama 

Hon.  THOMAS  SETTLE,  District  Judge,  N.  D.  Florida. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Georgia. 

Hon.  EMORY  SPEER,  District  Judge,  S.  D.  Georgia. 

Hon.  EDWARD  C.  BILLINGS,  District  Judge,  E.  D.  Louisiana. 

Hon.  ALECK  BOAJRMAN,  District  Judge.  W.  D.  Louisiana. 

Hon.  ROBERT  A.  HILL,  District  Judge,  N.  and  S.  D.  Mississippl 

Hon.  CHAUNCEY  B.  SABIN,  District  Judge,  E.  D.  Texas. 

Hon.  a.  p.  McCORMICK,  District  Judge,  N.  D.  Texas. 

Hon.  E.  B.  TURNER,  District  Judge,  W.  D.  Texas. 

SIXTH    CIRCUIT. 

Hon.  STANLEY  MATTHEWS,  Circuit  Justice. 

Hon.  HOWELL  E.  JACKSON,  Circuit  Judge. 

Hon.  JOHN  WATSON  BARR,  District  Judge,  Kentucky. 

Hon.  henry  B.  BROWN.  District  Judge,  E.  D.  Michigan. 

Hon.  henry  P.  SEVERENS,  District  Judge,  W.  D.  Michig|n. 

Hon.  martin  WELKER,  District  Judge,  N.  D.  Ohio. 

Hon.  GEORGE  R.  SAGE,  District  Judge,  S.  D.  Ohio. 
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Hon.  JOHN  M.  HARLAN,  Circuit  Justice. 
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Massa  v.  Cutting,  Jr.,  and  others.  '•''*'-    '    ' '     • 

(Circuit  Court,  8.  D.  New  Tork.    February  22, 1887.) 

Rbv OTAL  OF  Cattbbb— Amount  ik  Dibfutb. 
18  St.  U.  B.  470.) 

Where  suit  is  brought  in  a  state  court  by  one  of  a  large  number  of  owners 
of  stock,  in  behalf  of  liiniself  and  all  others  similarly  situated,  and  the  decree 
sought  on  behalf  of  the  orator  is  less  than  $500,  the  defendant  is  not  entitled 
to  have  the  cause  removed  to  the  United  States  circuit  court,  under  act  of 
March  8,  1875,  (18  St.  U.  S.  470,  §  2,)  no  others  having  become  plaintiffs,  and 
there  being  no  matters  in  dispute  beyond  what  plaintiff  claims  In  his  own  be- 
half. 

In  Equity. 

Danid  Nason^  for  plaintiff. 

C.  M.  Da  Cbka,  for  defendants. 

Wheeler,  J.  This  suit  was  brought  in  the  state  court  by  the  orator, 
as  one  of  a  large  number  of  owners  of  stock,  in  behalf  of  himself  and  all 
others  similarly  situated  who  may  become  plaintiffs.  The  amount  for 
which  a  decree  is  sought  by  the  orator  in  his  own  behalf  is  much  less 
than  $500.  The  amount  to  which  all  similarly  situated  would  be  en- 
titled, according  to  the  allegations  of  the  bill,  is  more  than  $90,000. 
The  defendants  removed  the  cause  into  this  court.  The  plaintiff  moves 
to  have  it  remanded  to  the  state  court,  on  the  ground  that  the  matter 
in  dispute  does  not  exceed  the  sum  or  value  of  $500.  Act  of  March  3, 
1876,  (section  2,  18  St.  470.)  No  others  having  become  plaintiffs, 
nothing  can  de  decreed  to  them,  and  neither  they  nor  the  defendants 
will  be  bound  by  any  decree  which  may  be  made  in  the  case,  as  it  stood 
at  the  time  of  removal,  and  now  stands.  There  is  no  matter  in  dispute 
yet  beyond  what  the  plaintiff  claims  in  behalf  of  himself.  As  that  is 
less  than  $500,  the  case  has  not  yet  beeh  one  in  which  the  matter  in  dis- 
pute exceeds  that  sum.  Upon  these  considerations  the  motion  to  re- 
mand must  be  granted.  Motion  granted. 
v.30F.no.l— 1 
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Missouri  Pac.  Ry.  Co.  v.  Texas  &  Pac.  Ry.  (Jo. 
(Oircuit  Court,  B,  D.  Louinana,    January  14,  1887.) 

1.  Railroad  Compakies— Ddscrimtwation  between  Connectibtg  Lines— Texas 

Pacific  Railway  Company— Missouri  Pacific  Railway  CSompany. 

Under  the  charter  of  the  Texas  Pacific  Railway  Company.  (16  U.  S.  St.  578.) 
and  the  Texas  act  of  May  2, 1873.  granting  land  to  it,  which  forbid  discrimina- 
tion by  it  against  any  connecting  or  intersecting  road,  and  the  latter  of  which 
forbids  it  to  enter  into  any  combination  in  the  nature  of  a  partnership  with  anv 
railroad  in  the  state  running  parallel  with  it,  or  in  the  same  direction,  that  will 
give  the  latter  control  of  rates  on  it,  a  pooling  and  traflflc  arrangement  made 
by  the  receivers  of  the  road,  or  of  its  successor,  the  Texas  &  Pacific  Railway 
Company,  with  the  Missouri  Pacific  Railway  Company,  which  has  200  miles 
of  rohd  parRllel  to  its  road  in  Texas,  relating  to  business  interchanged  in  Texas, 
and  giving  the  Missouri  Pacific  a  preference  in  rates,  is  illegal,  and  will  be  or- 
dpred  to  bo  abrogated  upon  objection  made  by  other  lines  connecting  with  the 
Texas  &  PaciSonailway  Company's  road  in  Louisiana,  although  the  receivers 
are  willing  to  make  the  same  arrangement  with  the  objecting  companies,  if 
they  will  furnish  their  road  with  the  same  amount  of  business  under  the  same 
conditions,  and  although  the  arrangement  is  satisfactory  to  the  traflSc  agents 
of  the  objecting  companies,  and  operates  to  the  benefit  of  the  property  in  the 
receivers'  hands. 

2.  Same— Traffic  Association. 

Likewise  membership  in  a  traflSc  association  is  improper,  and  the  receivers 
will  be  ordered  to  withdraw  therefrom,  if  the  association  has  power  to  make 
discriminating  rates  for  or  against  the  Texas  &  Pacific  Railway  Company. 

In  Equity. 

Frank  G.  StuhbSy  for  petitioner. 

W.  W.  Howe^  for  respondent. 

Pardee,  J.  In  the  matter  of  the  intervening  petition  of  the  Vicks- 
burg,  Shreveport  &  Pacific  Railroad  Company,  and  of  Frank  S.  Bond, 
receiver  of  the  Vicksburg  &  Meridian  Railroad  Company,  the  petition- 
ers allege  that  they  are  operating  a  connecting  railway  line  of  the  Texas 
&  Pacific  Railway  lines,  and  the  gist  of  their  complaint,  as  a  basis  of  re- 
lief, is  that  the  receivers  of  the  Texas  &  Pacific  Railway  Company,  ap- 
pointed by  this  court  in  the  above-entitled  suit,  to  operate  and  manage 
the  lines  of  the  said  company,  have  been  and  are  discriminating  against 
the  lines  operated  by  petitioner^,  "by  requiring  and  receiving  from  them 
a  much  higher  rate  for  the  carriage  of  all  classes  of  freight,  both  east  and 
west  bound,  over  said  lines  of  which  they  are  and  have  been  receivers, 
than  said  receivers  have  required  or  received  of  other  railroad  companies 
and  transportation  lines,  particularly  the  said  Missouri  Pacific  Railway 

Southern  Rail- 
of  like  freight.'* 


Company,  and  the  said  the  St.  Louis,  Iron  Mountain 
road  Company,  for  similar  service,  and  similar  carriage 
The  receivers  answer  at  length,  and  as  follows: 

ANSW^E^^. 

First.  Respondents  submit  to  this  honorable  court  that  nine  of  the  matters 
in  the  said  intervening  petition  mentioned  and  complained  :)f  are  mattei-s  in 
respect  of  which  the  petitioners  therein  are  entitled  to  reli<  I  in  this  proceed- 
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ing,  and  in  a  court  of  equity;  and  they  ask  to  have  the  same  benefit  of  defense 
thereto  as  if  they  had  demurred  to  said  petition. 

Second,  These  respondents  admit  the  adoption  and  existence  of  the  various 
statutes  and  constitutional  provisions  set  forth  in  the  said  intervening  peti- 
tion, but,  for  greater  certainty  as  to  the  specific  language  of  said  organic  and 
statutory  laws,  they  pray  leave  to  refer  to  the  same,  as  the  same  have  been 
from  time  to  time  duly  promulgated.  But  they  specially  deny  that  the  pro- 
visions quoted  from  the  constitution  and  statutes  of  the  state  of  Texas  have 
any  application  to  the  issue  now  existing  between  these  respondents  and  the 
petitioners  in  the  said  intervening  petition,  or  can  take  away  any  right  con- 
ferred by  the  acts  of  congress  with  reference  to  the  Texas  &  Pacific  Kail  way 
Company.  They  do  not  admit  the  allegations  of  said  petitioners  with  respect 
to  the  spirit  and  intent  of  the  acts  of  congress  and  various  other  statutes  and 
constitutional  provisions  quoted  in  said  petition,  but,  so  far  as  the  same  may 
apply  to  this  controversy,  they  pray  the  court  to  interpret  the  same. 

Third.  Respondents  admit  that  the  Texas  &  Pacific  Railway  operates  its 
b'nes  to  Shreveport,  where  it  connects  with  petitioners'  lines,  and  that  the 
Vicksburg,  Shreveport  &  Pacific  Railroad  was  opened  for  general  traflftc  about 
August,  1884.  They  admit  that  the  same  person  is  president  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  and  of  the  Texas  &  Pacific  Railway  Com- 
pany, but  they  submit  that  this  fact  has  no  relevancy  to  the  issues  in  this 
proceeding,  since  the  Texas  &  Pacific  Railway  is  being  managed  by  respond- 
ents under  the  ordera  of  the  court.  They  aver  that  since  their  appointment 
as  receivers  the  transportation  department  of  the  Texas  &  Pacific  Railway  has 
been  distinct  from  that  of  any  Missouri  Pacific  line;  and  since  July,  1886,  the 
freight  traffic  department  has  been  under  the  sole  charge  of  your  respondents' 
general  freight  agent. 

Fourth.  They  respectfully  submit  that  it  is  unnecessary  and  would  be  irrel- 
evant to  inquire,  in  such  a  proceeding  as  this,  into  the  details  of  the  freight 
business  of  the  Texas  &  Pacific  Railway  Company  prior  to  the  appointment 
of  respondents  as  receivers.  They  admit  their  appointment  and  qualification, 
but  they  specially  deny  that',  in  managing  the  lines  of  railway  under  their 
charge,  they  have,  as  charged  in  said  intervening  petition,  at  all  times  or  at  any 
time,  in  violation  of  law  and  their  duty,  discriminated  against  said  petition- 
ers as  set  forth  in  said  petition,  and  that  they  are  still  so  discriminating,  and 
will  so  continue  unless  prevented  by  this  honorable  court.  They  admit  that 
certain  correspondence  was  had,  set  forth  as  Exhibits  A,  B,  C,  and  D  of  said 
petition;  but  submit  that  said  letters  must  be  considered  in  connection  with 
the  other  facts  of  this  case.  They  do  not  admit  the  correctness  of  the  Memo- 
randum E,  annexed  as  an  exhibit  of  said  petition,  and  they  submit  that  its 
date,  in  June,  1884,  shows  that  it  has  no  relevancy  to  the  issues  herein,  but, 
if  it  should  be  decreed  relevant  by  the  court,  they  leave  the  petitioners  to 
make  such  proof  of  its  correctness  as  they  may  be  advised. 
•  Fifth.  They  aver  that  in  March,  1886,  they  made,  with  the  lines  repre- 
sented by  petitioners,  through  respective  trafiic  agents,  such  traffic  arrange- 
ments as  would  enable  petitioners^  said  lines  to  compete  on  equal  terms  with 
all  other  lines  for  freight  business  to  points  on  the  Texas  &  Pacific  Railway. 
Sidd  arrangement  was  amended  or  modified  from  time  to  time,  and  finally,  on 
the  twenty-eighth  of  September,  1886,  was  put  in  the  form  pf  the  memoran- 
dum hereto  annexed  as  Exhibit  R  A  of  this  answer.  This  was  still  further 
modified  October  2,  1886,  by  the  letter  made  part  hereof  as  Exhibit  R  B. 
They  aver  that  the  arrangement  set  forth  in  said  Exhibits  R  A  and  R  B  was 
acceptable  to  the  traffic  agents  of  petitioners'  lines,  and  has  been  and  is  now 
in  operation,  without  prejudice,  however,  to  the  hearing  and  decision  of  the 
issues  in  this  matter.  They  aver  that  through  rates  froin  Cincinnati^  and 
from  other  points  tributary  to  petitioners'  lines,  to  points  on  the  Texas  & 
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Pacific  Railway,  are  the  same  by  petitioners'  lines  as  by  any  other  line,  and 
nothing  done  by  respondents  has  ever  operated  to  divert  traffic  from  peti- 
tioners* lines,  or  to  discriminate  against  them.  They  specially  deny  that  they 
have  ever  charged  petitioners  to  or  from  Shreveport  for  freight  any  more  than 
they  charge  for  freight  over  their  (respondents')  own  line,  and  they  show 
that  since  March,  1886,  such  charges,  as  a  rule,  have  been  less  than  those 
made  on  their  (respondents')  own  line,  and  less  than  justified  by  the  letter  of 
the  law. 

Sixth.  Respondents  aver  that  from  the  time  they  took  possession  of  the 
Texas  &  Pacific  Railway  until  September  1,  1886,  the  division  of  revenue  on 
business  interchanged  between  tlie  roads  of  the  Missouri  Pacific  system,  in- 
tersecting the  T^xas  &  Pacific  Railway,  including  the  St.  Louis,  Iron  Moun- 
tain &  Southern  and  the  Missouri,  Kansas  &  Texas  Railroads,  was  made  on 
the  basis  of  what  was  known  as  the  "Gault-Tucker  award,'*  made  by  two  ex- 
pert traffic  managers,  viz.,  John  0.  Gault,  now  general  manager  of  the  peti- 
tioners' lines,  and  Joseph  F.  Tucker,  then  traffic  manager  of  the  Illinois  Cen- 
tral system,  and  now  assistant  general  manager  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railway.  On  the  first  of  September,  1886,  a  new  agreement  for  di- 
vision of  revenue  on  business  interchanged  between  the  said  roads  of  the  Mis- 
souri Pacific  system  and  the  Texas  &  Pacific  Railway  was  duly  made  and  exe- 
cuted, which  has  been  in  operation  and  duly  acted  upon  by  the  parties  thereto 
since  said  first  of  September,  1886.  A  copy  of  the  same  is  made  part  hereof, 
as  Exhibit  R  C  of  this  answer.  The  petition  and  order  to  answer  in  this 
proceeding  were  served  on  the  receiver  through  Lionel  A.  Sheldon,  one  of 
your  respondents,  on  the  ninth  of  September,  1886.  They  show  that  at  the 
time  of  such  service,  and  since,  they  have,  as  above,  been  acting  in  the  prem- 
ises under  said  agreement  of  September  1,  1886. 

Seventh.  Your  respondents  aver  that  the  Missouri  Pacific  roads  intersect  the 
Texas  &  Pacific  Railway  at  eight  different  points,  while  the  Vicksburg,  Shreve- 
port &  Pacific  intersects  the  same  at  but  one  point.  The  effect  is  that  the 
Missouri  Pacific  rojids  could,  in  the  absence  of  this  agreement  of  September 
1st,  deliver  freight  at  these  eight  points  without  ^ny  payment  to  the  Texas  & 
Pacific  Railway,  and  could  also  deliver  freight  for  local  points  on  the  Eastern 
division  of  the  Texas  &  Pacific  Railway  at  better  revenue  to  the  Missouri  Pa- 
cific roads  than  derived  under  said  agreement.  In  other  words,  the  Missouri 
Pacific  roads  pay  more  in  many  instances,  under  said  agreement,  than  they 
would  in  its  absence;  whereas,  at  Shreveport,  petitioners'  roads  pay  nothing 
in  this  way,  but  are  in  sharp  local  competition.  As  to  the  Rio  Grande  divis- 
ion, its  principal  business  is  the  transportation  of  cattle,  and  the  principal 
markets  are  St.  Louis  and  Chicago.  Aj9  to  this  business,  petitioners'  roads 
can  offer  respondents  nothing,  while  the  division  of  revenue  therefrom  al- 
lowed by  the  Missouri  Pacific  roads  under  said  agreement  is  a  liberal  one. 
This  fact  is  important  in  considering  the  propriety  of  the  agreement  of  Sep- 
tember 1,  1886.  They  further  show  that  the  effect  of  said  agreement  of  Sep- 
tember 1,  1886,  is  to  give  the  Texas  &  Pacific  Railway  a  large  business  in 
lumber  from  the  pineries  of  Louisiana  and  Texas,  and  in  salt  from  the  mines 
of  Iberia,  for  the  north-west,  which  it  could  not  do  to  advantage  in  the  ab- 
sence of  the  division  of  rates  established  by  said  agreement.  They  show  that 
the  same  is  true,  of  the  business  in  cotton  to  Mexico,  and  wheat  to  mills  on  its 
line.  They  further  show  that,  in  consequence  of  the  position  of  Missouri  Pa- 
cific lines  on  both  sides  of  the  Texas  &  Pacific  road,  the  said  agreement  pre- 
serves to  the  latter  a  large  amount  of  business  which  might  be  diverted  by 
transportation  over  Missouri  Pacific  Railway  lines  now  existing,  or  easily 
built.  Said  agreement  also  secures  to  the  Texas  &  Pacific  a  quantity  of  busi- 
ness controlled  by  the  Missouri  Pacific  system,  destined  to  points  competitive 
between  the  Texas  &  Pacific  and  other  lines  whleh  also  directly  intersect  Mis- 
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souri  Pacilic  lines.  They  further  show  that  the  amount  of  business  contrib- 
uted by  the  Missouri  Pacific  lines  to  the  Texas  &  Pacific  lines  is  immensely 
greater  than  that  to  and  from  the  lines  of  petitioners.  From  January  1, 1886, 
to  September  3,  1886»  the  Missouri  Pacific  system  contributed,  in  all,  615,* 
475,809  pounds  of  freight,  the  revenue  to  the  Texas  &  Pacific  being  S963,- 
515.01;  and  from  petitioners'  lines  during  the  same  period  there  were  con- 
tributed but  18,448,785  pounds,  the  revenue  to  the  Texas  &  Pacific  being  only 
S42,904.21.  And  respondents  annex  as  part  hereof  the  statements  by  W. 
W.  Finley,  their  general  freight  agent,  which  they  believe  to  be  correct,  of 
the  advantages  to  the  property  under  their  charge  of  the  said  agreement  of 
September  1, 1886;  said  statements  being  marked  "R  D"  and  "R  E."  And 
respondents,  therefore,  show  that  the  petitioners'  lines  are  not  able  to  furnish 
any  such  amount  of  business  or  advantageous  interchange  of  traffic  as  the 
Missouri  Pacific  lines.  The  amount  of  business  properly  going  from  respond- 
ents' lines  to  tliose  of  petitioners  at  Shreveport  is  small,  and  the  business  com- 
ing to  respondents'  lines  at  that  point  from  petitioners  has  always  been 
tributary,  to  a  large  extent,  through  other  channels.  As  to  the  demand  for 
"solid  billing"  made  in  the  said  intervening  petition,  respondents  show  that 
they  have  expressed  to  petitioners  a  willingness  to  make  an  arrangement  for 
such  solid  billing,  and  are  still  willing  to  do  so. 

Eighth.  Your  respondents  show  that  they  have  not  in  the  premises  vio- 
lated any  provision  of  the  charter  of  the  Texas  &  Pacific  Railway  Company, 
nor  any  other  provision  of  law  governing  their  action.  They  submit  that  all 
provisions  of  the  charter,  and  of  other  laws  which  may  apply,  must  receive 
the  interpretation  which  long-established  usage  and  the  custom  of  the  com- 
mercial world  have  given  them.  This  custom  has  always  tsiken  into  consid- 
eration the  difference  between  transactions  at  wholesale  and  at  retail,  and  the 
difference  between  dealing  with  large  shippers  and  with  small  ones.  They 
aver  that  special  arrangements  with  large  shippera^  under  proper  circum- 
stances, do  not  amount  to  inequality,  but  promote  reasonable  equality.  They 
submit  that,  in  the  execution  of  their  duties  for  the  benefit  of  the  property 
under  their  charge,  they  have  but  exercised  a  legal  discretion  in  the  premises 
in  making  such  arrangements  with  the  Missouri  Pacific  roads,  and  with  the 
lines  of  petitioners,  as  will,  without  unjust  discrimination,  confer  the  fullest 
benefit  on^  the  trust  they  represent.  They  submit  that  the  arrangement 
made  as  aforesaid  with  petitioners  gives  them  lower  rates  than  they  are  en- 
titled to  under  the  letter  of  the  law.  The  arrangement  made  as  aforesaid, 
with  the  Missouri  Pacific  system  of  September  1,  1886,  does  not  operate  an 
unjust  discrimination  or  inequality,  but  a  reasonable  equality,  considering 
the  facts  above  set  forth.  They  submit  that  any  other  interpretation  of  the 
statutes  in  question  would  defeat  their  object,  and  result  in  that  unreason- 
able equality  which  is  the  most  noxious  inequality.  They  aver  that  when- 
ever the  petitioners  in  this  proceeding  are  ready  to  tender  them  the  same 
amount  of  business,  and  the  same  advantages  of  interchange,  under  the  same 
conditions  as  the  Missouri  Pacific  system,  they  believe  they  will  be  ready  to 
make  with  them  an  arrangement  similar  to  that  made  with  said  Missouri  Pa- 
cific system  on  said  first  of  September. 

SUPPLEMENTAL  ANSWER. 

In  addition  to  the  details  given  in  their  original  answer  hereto,  filed  No- 
vember 10, 1886,  and  reiterating  said  answer,  they  aver  that  respondents  have 
no  connection  with  the  important  markets  of  St.  Louis  and  Chicago  except 
over  lines  of  the  Missouri  Pacific  system ;  that  in  the  important  article  of  coal, 
of  which  they  consume  about  $100,000  worth  annually,  the  same  is  furnished 
them  over  Missouri  Pacific  lines  at  81.25  per  ton  cheaper,  freight  included, 
than  by  petitioners'  lines;  that  from  Texarkana  to  Longview,  a  distance  of 
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about  100  miles,  all  the  traffic  of  the  Missouri  Pacific  system  in  question  herein 
passes  over  the  Texas  &  Pacific  Railway,  to  the  great  advantage  of  the  latter; 
and  that  from  Whitesboro  to  Fort  Worth,  a  distance  of  71  miles,  the  track  is 
owned  by  the  Texas  &  Pacific  Rail  way  Company;  and  the  agreement  with  the 
Missouri  Pacific  system  which  took  effect  September  1,  1886,  (dated  August 
— ,  1886,)  and  marked  herein  Exhibit  R  0,  contains  provisions  advantageous 
to  the  Texas  &  Pacific  Railway  for  sharing  the  busitiess  of  that  portion  of  the 
latter's  line,  which  the  petitioners  never  have  offered,  and  cannot  offer. 

The  matter  is  submitted  on  petition  and  answer,  and,  although  the 
argument  has  extended  over  a  wide  territory,  I  feel  compelled  to  restrict 
my  examination  of  the  case  to  the  facts  as  admitted  by  the  pleadings, 
the  answer  being  taken  as  true. 

It  will  be  noticed  that  the  answer,  while  in  terms  denying  all  dis- 
crimination against  petitioners,  goes  fully  into  a  statement  of  the  pre- 
vious and  present  relations,  dependency,  connections,  and  joint  business 
of  the  Texas  &  Pacific  Railway  with  the  Missouri  Pacific  Railway  sys- 
tem, and  makes  part  of  the  answer  the  existing  traffic  contract  with  the 
Missouri  Pacific  Railway  Company  and  its  leased  and  operated  lines, 
entered  into  after  the  petition  was  filed,  but  before  it  was  served  upon 
the  receivers.  That  contract  covers  division  of  rates,  division  of  traffic 
and  earnings,  and  joint  track  operation  and  expenses,  and  amounts  to 
what  is  known  in  railway  parlance  as  a  general  pooling  and  traffic  ar- 
rangement. Section  3  of  article  2,  division  of  traffic  and  earnings  of 
said  contract,  provides  as  follows: 

"In  consideration  of  the  above  divisions,  and  the  further  agreement  mutu- 
ally made  between  the  respective  companies  to  work  as  heretofore,  in  so  far 
as  they  legally  can,  to  the  end  of  sending  all  the  traffic  they  control  over  the 
lines  of  the  system  of  the  other,  to  or  from  points  reached  by  the  respective 
systems,  in  preference  to  the  roads  of  other  companies  not  parties  to  this 
agreement,  and  a  further  agreement  on  the  part  of  each  that  they  will  not 
give  other  connecting  lines  equal  rates  and  facilities  as  herein  contained  for 
each,  without  such  connecting  lines  shall  pay  an  e^ual  consideration  therefor, 
and  a  further  agreement  that  the  business  between  local  stations  on  the  lines 
of  the  parties  hereto  shall  be  routed  in  the  same  general  manner  as  prior  to 
the  receivership  of  the  Texas  &  Pacific  Railway,  except  as  hereafter  changed 
by  mutual  agreement,  or  by  the  construction  or  control  of  either  party  hereto 
of  new  roads  forming  shorter  routes,  the  parties  hereto  agree  to  divide  as 
hereinafter  provided,"  etc. 

It  is  contended  by  the  petitioners  that  this  contract  of  itself,  but  par- 
ticularly in  the  light  of  the  above-quoted  provision,  shows  a  preference 
in  rates,  business,  and  facilities  to  do  business  on  the  part  of  the  receivers 
of  the  Texas  &  Pacific  in  favor  of  the  Missouri  Pacific  system,  and  against 
aU  other  connecting  lines.  This  contention  seems  to  be  well  founded. 
A  preference  in  rates  and  business  in  favor  of  one  connecting  line  is  a 
discrimination  against  other  connecting  lines. 

This  contention  is  sought  to  be  met  with  the  propositions  that  the 
contract  is  not  unlawful;  that  it  operates  to  the  benefit  of  the  trust  prop- 
erty; that  the  present  traffic  arrangement  with  petitioners'  lines  is  a  fair 
one,  and  acceptable  to  the  traffic  agents  of  said  lines,  and  thereunder  the 
charges  are  less  than  justified  by  the  letter  of  the  law,  being  less  than 
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local  charges  on  the  Texas  &  Pacific  lines;  and  that  respondents  are  ' 
ready  and  willing  to  make  the  same  arrangement  with  petitioners'  lines, 
provided  the  latter  will  furnish  them  the  same  amount  of  business,  under 
the  same  conditions  and  advantages  of  interchange. 

That  the  contract  is  not  unlawful  does  not  so  plainly  appear.  As  a 
general  proposition,  where  a  railroad  company  is  not  restricted  or  inhib- 
ited by  its  charter  or  the  law  of  the  land,  it  may  be  conceded  that  it  is 
not  unlawful  for  it  to  make  an  arrangement  for  special  purposes,  on  a 
snflScient  consideration,  and  for  the  legitimate  increase  of  its  business, 
(Nicholson  v.  GreatWestem  By.,  5  C.  B.  (N.  S.)  366;)  or  that  a  carrier  may 
prorate  through  freight  with  one,  and  not  with  another,  {Eclipse  Tow-boat 
Cb.  V.  PontchaHrain  R.  Co.,  24  La!  Ann.  1;)  or  that,  so  far  as  the  com- 
mon law  is  concerned,  the  question  is  whether  the  rate  to  the  complain- 
ing party  is  reasonable,  {Johnson  v.  PeY)sacolaj  etc.,  R.  Cb.,  16  Fla.  664; 
Fitchburg  R.  Co.  v.  Gage,  12  Gray,  893;)  although  the  authority  of  all 
these  cases  is  shaken  by  the  case  of  Scofidd  v.  Railway  Cb.,  43  Ohio 
St.  571,  and  the  authorities  there  cited. 

The  fact  is  that  the  Texas  &  Pacific  Railway  Company  is  hampered 
by  its  charter,  as  well  as  by  the  laws  of  Texas,  in  regard  to  discrimina- 
tion for  or>against  connecting  lines.  Section  15  of  the  original  charter 
to  the  Texas  Pacific  Railroad  Company  (16  U.  S.  St.  at  Large,  578)  is 
as  follow^: 

"That  all  railroads  constructed,  or  that  may  be  hereafter  constructed,  to 
intersect  said  Texas  &  Pacific  Railroad,  shall  have  aright  to  connect  with  that 
line;  that  no  discrimination  as  regards  charges  for  freight  or  passengers,  or 
in  any  other  matter,  shall  be  made  by  said  Texas  Pacific  Railroad  Company 
against  any  of  the  said  connecting  roads,  but  that  the  same  charges  per  mile 
as  to  passengers  and  per  ton  per  milo  as  to  freight,  passing  from  said  Texas 
Pacific  Railroad  over  any  of  said  connecting  roads,  or  passing  from  any  of  said 
connecting  roads  over  any  part  of  said  Texas  Pacific  Railroad,  shall  be  made 
by  said  company  as  they  make  for  freight  and  passengers  over  their  own  road: 
provided,  also,  that  said  connecting  roads  shall  reciprocate  said  right  of  con- 
nection an&  equality  of  charges  with  said  Texas  Pacific  Railroad:  and  pro- 
vided, further,  that  the  rates  charged  for  carrying  passengers  and  freight  per 
mile  shall  not  exceed  the  prices  that  may  be  fixed  by  congress  for  carrying 
passengers  and  freight  on  the  Union  Pacific  and  Central  Pacific  Railroads." 

By  act  of  congress  approved  May  2, 1872,  (17  St.  at  Large,  59,)  among 
other  provisions,  the  name,  style,  and  title  of  the  Texas  Pacific  Railroad 
Company  was  changed  to  that  of  the  Texas  &  Pacific  Railway  Company, 
and  this  provision  was  made,  to-wit: 

"That  all  roads  terminating  at  Shreveport  shall  have  the  right  to  make  the 
same  running  connections,  and  shall  be  entitled  to  the  same  privileges  for  the 
transaction  of  business  in  connection  with  the  Texas  &  Pacific  Railway,  as 
are  granted  to  roads  intersecting  therewith." 

Congress,  by  the  act  of  1871,  granted  some  15,000,000  acres  of  the 
public  land  to  aid  in  the  construction  of  the  Texas  Pacific  Railroad.  On 
the  second  of  May,  1873,  the  legislature  of  the  state  of  Texas  passed  "An 
act  to  adjust  and  define  the  rights  of  the  Texas  &  Pacific  Railroad  Com- 
pany wittiin  the  state  of  Texas,"  etc.     Under  this  act  the  line  of  the  road 


Digitized  by 


Google 


8  FEDERAL  REPOBTER. 

was  distinctly  defined,  and  certain  grants  and  donations  of  land  (nearly 
5,000,000  acres)  were  made  by  the  state  to  aid  in  its  construction;  these 
grants  and  donations  being  made  subject  to  the  conditions  named  in  the 
last  paragraph  of  section  9  of  said  act,  to-wit,  "that  said  Texas  &  Pacific 
Railway  Company  shall  be  subject  to  such  general  laws  as  may  be  enacted 
by  the  legislature  applicable  to  other  railroads  constructed  within  the 
state."  And  in  section  10,  to-wit,  that  "all  railroads  in  this  state  con- 
structed, or  that  may  hereafter  be  constructed,  to  intersect  said  Texas 
Pacific  road,  shall  have  a  right  to  connect  with  that  line;  that  no  dis- 
crimination in  regard  to  charges  for  freight  or  passengers,  or  in  any  other 
matter^  shall  be  made  by  said  Texas^  Pacific  Railroad  Company  against 
any  of  the  said  connecting  roads,  but' that  the  charges  per  mile  as  to  pas- 
sengers and  freight  passing  from 'the  said  Texas  Pacific  Railroad  over  any 
of  the  said  connecting  roads,  or  passing  from  any  of  the  said  connecting 
roads  over  any  part  of  the  Texas  Pacific  Railroad,  shall  be  governed  and 
controlled  by  the  laws  of  this  state,  now  or  hereafter  to  be  enacted; 
*  *  *  and  said  railroad  company  shall  not  have  the  right  or  power 
to  consolidate  with,  or  sell  or  rent  or  lease  the  same  to,  any  other  rail- 
road in  this  state,  or  to  purchase  or  lease,  nor  enter  into  any  combination  in 
the  nature  of  a  partnership  with,  any  railroad  in  this  state  running  paiallel 
with  the  said  Texas  &  Pacific  Railroad,  or  in  the  same  general  direction, 
that  would  in  any  way  or  manner  give  the  said  company  the  power  or 
right  to  control  the  rates  of  freight  and  passage  on  said  railroad  so  pur- 
chased or  leased;  and,  should  the  provisions  of  this  section  be  violated 
by  said  company,  it  shall  work  a  forfeiture  of  the  rights  and  privileges 
herein  granted."  Section  11  of  the  act  requires  that  "the  board  of  di- 
rectors shall,  within  fifteen  days  from  the  date  of  approval  of  this  act, 
[May  2,  1873,]  signify  to  the  governor,  by  telegraph  or  otherwise,  the 
acceptance  or  rejection  of  the  terms  and  conditions  of  this  act;  and,' 
within  thirty  days  from  the  date  of  approval  of  this  act,  shall  file  a  for- 
mal acceptance  or  rejection  of  the  same  with  the  secretary  of  state  of  the 
state  of  Texas."  It  appears  that  such  formal  acceptance  was  duly  filed. 
The  constitution  of  the  state  of  Texas,  art.  10,  reads  as  follows: 

"Section  1.  Any  railroad  corporation  or  association  organized  under  the 
law  for  the  purpose  shall  have  the  right  to  construct  and  operate  a  railroad  be- 
tween any  points  within  this  state,  and  to  connect  at  the  state  line  with  rail- 
roads of  other  states.  Every  railroad  company  shall  have  the  right  with  its 
road  to  intersect,  connect  with,  or  cross  any  other  railroad,  and  shall  receive  and 
transport  each  other's  passengers,  tonnage,  and  cars,  loaded  or  empty,  with- 
out delay  or  discrimination,  under  such  regulations  as  shall  be  prescribed  by 
law. 

"Sec.  2.  Railroads  heretofore  constructed,  or  that  may  liereafter  be  con- 
structed, in  this  state,  are  hereby  declared  public  highways,  ind  railroad  com- 
panies common  carriers.  The  legislature  shall  pass  laws  1  d  correct  abuses, 
and  prevent  unjust  discrimination  and  extortion  in  the  n  bes  of  freight  and 
passenger  tariffs  on  the  different  railroads  in  this  state  " 

"Sec.  5.  No  railroad  or  other  corporation,  or  the  lesse  s,  purchasers,  or 
managers  of  any  railroad  corporation,  shall  consolidate  the 
franchises  of  such  corporation  with,  or  lease  or  purchase  t 


tock,  property,  or 
e  works  or  fran- 
chises of,  or  in  any  way  control,  any  railroad  corporation  (  wning,  or  havin£ 


Di( 


itized  by 


Google 


MISSOURI  PAC.  BY.  00.  V.  TEXAS  A   PAC.  RY,  00.  9 

linder  its  control,  a  parallel  or  competing  line;  nor  shall  any  officer  of  such 
railroad  corporation  act  as  an  officer  of  any  other  railroad  corporation  owning 
or  having  the  control  of  a  parallel  or  competing  line." 

It  is  contended  in  this  case  that  the  laws  of  Texas  can  have  no  force, 
because  the  connection  between  petitioners'  lines  and  respondents'  lines 
is  not  in  Texas,  but  in  Louisiana;  but  this  view  loses  sight  of  the  fact 
that  the  contract  under  consideration  is  made  with  railway  lines  in  Texas, 
with  reference  entirely  to  business  interchanged  in  Texas.  It  would 
seem,  too,  that,  under  the  circumstances,  the  regulations  of  the  laws  of 
Texas  with  r^ard  to  the  matters  here  involved  should  be  binding  on  the 
Texas  &  Pacific  Railway  Company  in  morals,  if  not  in  law.  Of  course, 
the  provisions  of  the  charter  and  the  supplemental  charter  are  binding 
on  the  company,  and  on  the  respondents,  who  are  operating  the  railway 
lines  under  the  franchises  and  rights  granted  the  company. 

Under  these  provisions  of  section  15  of  the  charter,  and  of  the  laws  of 
Texas,  accepted  by  the  Texas  &  Pacific  Railway  Company  for  a  con- 
sideration, it  is  by  no  means  clear  that  the  discrimination  stipulated  in 
the  contract  or  agreement  with  the  Missouri  Pacific  system  is  lawful. 
Both  the  charter  and  Texas  grant  provide  that  no  discrimination,  as  re- 
gards charges  for  freight  or  passengers,  or  in  any  other  matter,  shall  be 
made  by  said  Texas  &  Pacific  Railway  Company  against  any  of  the  con-  * 
necting  or  intersecting  roads;  and  in  the  Texas  grant  as  well  as  in  the 
Texas  law  is  the  further  provision  that  said  railway  company  shall  not 
enter  into  any  combination  in  the  nature  of  a  partnership ,  with  any  mlroad 
in  the  state  running  parallel  with  the  said  Texas  &  Pacific,  or  in  the 
same  general  direction  that  would  in  any  way  or  manner  give  the  said 
company  the  power  to  control  the  rates  of  freight  and  passage  on  said 
railroad.  That  the  contract  gives  the  Missouri  Pacific  lines  advantages 
not  granted  to  other  connecting  and  intersecting  lines  is  apparent  from 
the  extract  given.  That  the  Missouri  Pacific  lines  are  to  a  considerable 
extent  in  competition  with  the  Texas  &  Pacific  lines  appears  from  the 
reasons  given  by  respondents  for  entering  into  the  contract.  That  the 
Missouri  Pacific  system  has  more  than  200  miles  of  railway  in  Texas 
parallel  to  the  lines  of  the  Texas  &  Pacific  lines  appears  by  the  record. 
If  the  contract  with  the  Missouri  Pacific  system  be  unlawful,  as  not  in 
consonance  with  the  acts  of  congress  and  the  laws  of  Texas,  then  the  con- 
sideration that  it  operates  to  the  benefit  of  the  trust  property  can  have  no 
weight.  Neither  is  it  material  that  the  present  arrangements  with  peti- 
tioners' lines  are  fair  and  satisfactory  to  petitioners'  agents. 

The  proposition  that  the  respondents  are  ready  and  willing  to  make 
the  same  arrangements  with  petitioners'  lines,  provided  the  latter  will 
tender  them  the  same  amount  of  business,  under  the  same  conditions, 
is  plausible  only  to  the  eye.  The  general  tone  of  the  answers  of  respond- 
ents seems  to  justify  a  discrimination  in  favor  of  connecting  lines  on  the 
basis  of  the  amount  of  business  furnished;  as,  for  instance,  within  a 
given  period,  the  Missouri  Pacific  system  furnished  the  Texas  &  Pacific 
over  615,000,000  pounds  of  freight,  while  during  the  same  period  the 
petitioners'  lines  only  furnished  about  18,000,000  pounds. 
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Generally,  I  consider  that  the  case  of  Scofidd  v.  Railway  Cb.,  aupra^ 
is  the  best  exposition  and  furnishes  the  true  rule  on  this  subject;  but  for 
the  Texas  &  Pacific  Railway  the  matter  is  settled  by  its  charter,  §  15, 
gupra, — "but  that  the  mme  charges  per  mile  as  to  passengers,  and  per  ton 
per  mile  as  to  freight,  *  *  *  shall  be  made  by  said  company  as 
they  make  for  freight  and  passengers  over  their  own  road."  And  in  this 
connection  it  may  be  proper  to  say  that  a  proper  construction  of  said 
section  15  does  not  permit  that  connecting  roads  should  be  charged  less 
or  more  per  ton  per  mile  as  to  freight,  or  less  or  more  per  mile  as  to  pas- 
sengers, than  the  rates  charged  on  or  over  the  Texas  &  Pacific  lines,  but 
the  same.  In  other  words,  section  15  is  in  the  interest  of  and  for  the 
protection  of  shippers  local  to  the  Texas  &  Pacific  Railway,  as  well  as  in 
the  interest  of  and  for  the  protection  of  connecting  lines.  If  respondents 
are,  as  they  seem  to  say,  charging  the  petitioners'  lines  less  per  ton  per 
mile  than  the  charges  made  on  respondents'  lines  to  other  shippers  under 
the  same  conditions  as  to  distance  and  shipping  points,  then  respond- 
ents are  discriminating,  (and  probably  against  shippers  that  are  forced 
to  use  their  lines;)  which  ought  not  to  be  permitted  under  any  circum- 
stances, and  particularly  on  a  railroad  to  the  construction  of  which  the 
general  government  and  the  state  of  Texas  contributed  so  large  a  portion 
of  the  public  lands. 

For  the  relief  of  petitioners,  an  order  will  be  entered  directing  the 
receivers  to  give  them  the  same  rates  and  the  same  privileges  for  doing 
business  in  all  respects  as  are  given  to  other  connecting  or  intersecting 
lines,  substantially  as  prayed  for  in  their  petition. 

In  one  of  the  exhibits  attached  to  the  petition  I  notice  the  statement 
made  by  the  general  freight  agent  of  the  respondents  "that  the  question 
of  through  rates  into  Texas  is  not  absolutely  controlled  by  the  Missouri 
Pacific  Railway,  or  the  Texas  &  Pacific  Railway,  but  by  the  Texas  TraflBc 
Association,  of  which  the  Texas  &  St.  Louis,  the  H.  &  T.  C,  the 
Southern  Pacific,  and  G.  C.  &  S.  F.  Railways  are  also  members;"  and, 
again,  "the  basis  fixed  by  the  Texas  Traffic  Association  for  the  division 
of  rates  from  Louisville  and  Cincinnati  to  common  points  in  Texas,  like 
Dallas  and  Fort  Worth,  via  New  Orleans  and  all  lines,  is  as  follows." 
Whether  these  statements  imply  any  power  in  the  Texas  Traffic  Associ- 
ation to  make  discriminating  rates  for  or  against  the  Texas  &  Pacific 
Railway,  or  against  any  railway  connecting  or  intersecting  with  the  Texas 
&  Pacific  Railway,  as  to  shipments  via  the  Texas  &  Pacific,  does  not  ap- 
pear. If  any  such  power  is  vested  in  the  Texas  Traffic  Association,  then 
the  connection  of  the  receivers  of  the  Texas  &  Pacific  Railway  Company 
with  that  association  is  as  obnoxious  as  the  hereinbefore  referred  to  con- 
tract with  the  Missouri  Pacific  Railway  system.  As  these  matters  have 
been  brought  to  the  attention  of  the  court,  and  considering  that  the  re- 
ceivers are  operating  the  lines  of  the  Texas  &  Pacific  Railway  under  the 
orders  and  protection  of  the  court,  to  the  end  that  the  duties  and  obli- 
gations devolving  upon  the  Texas  &  Pacific  Railway  Company  as  a  pub- 
lic carrier  under  its  charter  may  be  performed,  and  that  the  public  may 
not  suffer  detriment  by  the  non-user  of  its  franchises,  as  well  as  to  pre- 
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serve  the  property  of  the  company  for  its  creditors;  and  considisring  that 
it  is  the  duty  of  the  receivers  to  adhere  to  and  comply  with  the  charters 
and  grants  to  the  company  by  which  their  franchises  and  privileges  were 
obtained;  and  considering,  further,  that  the  aforesaid  contract  between 
the  said  receivers  and  the  Missouri  Pacific  Railway  Company  is  in  viola- 
tion of  the  laws  of  Texas,  and  not  authorized  by  the  charter  of  the  Texas 
&  Pacific  Railway  Company,  and  that  the  Texas  Traffic  Association  may 
be  likewise  obnoxious, — an  order  of  the  court's  own  motion  will  be  en- 
tered in  this  cause,  directing  the  receivers  to  abrogate  and  annul  the  said 
contract  with  the  Missouri  Pacific  Railway  system,  so  far  as  it  contem- 
plates discrimination  against  intersecting  or  connecting  lines,  and  so  far 
as  it  constitutes  or  stipulates  any  combination  in  the  nature  of  a  partner- 
ship with  the  Missouri  Pacific  Railway  system  in  Texas;  and  advising 
the  said  receivers  to  withdraw  from  all  connection  with  the  Texas  Traffic 
Afisociation  unless  they  are  able  to  report  that,  under  the  rules  of  said 
association,  they  are  not  required  to  discriminate  in  any  manner  for  or 
against  any  connecting  or  intersecting  line  of  railway,  or  for  or  against 
any  shipper  or  the  public. 

This  opinion,  and  the  orders  herein  directed,  are  not  to  be  construed 
as  any  reflection  upon  the  receivers.  They  received  the  property  of  the 
Texas  &  Pacific  Railway  Company,  which  is  a  railway  system  by  itself, 
in  a  dilapidated  condition,  with  all  the  complications  and  entanglements 
arising  from  the  fact  that  for  years  it  formed  an  integral  part  of  the 
Missouri  Pacific  Railway  system,  and  their  management  so  far  has  been 
80  wise  and  judicious  that  they  retain  the  full  confidence  of  the  court, 
and  merit  the  warmest  approval  from  all  financially  interested  in  the 
prosperity  of  the  railway. 


June  v.  Willis. 

(Circuit  Court,  JT.  D.  New  York.    January  12. 1887.) 

Fraud— CoNFiDEKTiAL  Rblatioks— Suit  to  Set  AsmB  Convbtancb. 

Where  the  grantor  of  a  deed  was  at  the  time  of  its  execution  77  years  of  age, 
was  worried  about  business  matters  in  connection  with  the  property  conveyed, 
was  in  the  habit  of  transacting  business  through  the  grantee,  who  was  her 
fayorite  nephew,  and  had  her  unlimited  confidence,  and  signed  the  deed  with- 
out any  consideration,  on  the  representation  of  the  grantee  that  he  required 
some  written  authority  from  her  to  act  in  certain  matters  connected  with  the 
property,  and  believed  she  was  merely  signing  a  power  of  attorney,  the  deed 
will  be  set  aside  in  a  suit  at  the  instance  of  the  grantor.^ 

In  Equity. 

H.  D.  DonneUy,  for  complainant. 

W.  0.  Peckham,  for  defendant 


>See  note  at  end  of  case. 
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CoxE,  J.  This  is  a  suit  in  equity  to  set  aside  a  deed  executed  by  the 
plaintiff  to  tiie  defendant,  on  the  ground  of  fraud  and  undue  influence, 
and  because  of  confidential  relations  existing  between  the  parties.  The 
plaintiff,  her  .sister,  and  the  children  of  a  deceased  brother,  were,  on  the 
sixteenth  of  December,  1884,  the  day  the  deed  was  executed,  entitled 
each  to  an  undivided  one-third  interest  in  a  farm  situated  in  Nortb  Salem, 
Westchester  county.  New  York.  This  farm  had  been  the  property  of 
John  J.  June,  another  brother,  who  died  in  February,  1884,  leaving  a 
will  by  virtue  of  which  the  plaintiff  acquired  her  interest.  At  the  time 
of  the  transaction  in  question  the  plaintiff  was  a  maiden  lady,  77  years 
of  age.  Her  property  consisted  in  this  interest  in  her  brother's  real  es- 
tate, an  unliquidated  daim  against  his  estate  of  about  $8,000,  and  $1,500 
in  money.  She  had  no  other  property  or  other  means  of  support.  The 
defendant  was  an  active  business  man,  in  the  prime  of  life.  He  was  the 
favorite  nephew  of  the  plaintiff.  For  17  years  he  had  invested  what 
little  money  she  possessed,  and  had  her  unlimited  confidence.  This  is 
conceded.  It  is  by  no  means  easy  to  arrive  at  an  accurate  estimate  of 
the  value  of  the  property  conveyed  to  the  defendant.  Although  the  proof 
regarding  it  is  far  from  satisfactory,  it  is  thought  that  it  was  worth  be- 
tween $2,000  and  $3,000;  probably  not  far  from  $2,500.  The  estate  of 
John  J.  June  was  in  a  confused  and  unsettled  condition.  The  personal 
property  was  insufficient  to  pay  the  claims  against  it.  The  settlement 
of  the  estate  had  perplexed  and  worried  the  plaintiff  and  her  sister,  Mrs. 
Margaret  J.  Willis,  the  defendant's  mother.  The  two  old  ladies  had 
lived  at  the  homestead  for  many  years.  They  hoped  to  retain  posses- 
sion of  the  farm,  to  own  it,  and  to  spend  their  remaining  days  upon  it. 
To  this  end  their  best  efforts  were  directed.  Before  it  could  be  accom- 
plished, however,  it  was  necessary  to  purchase  the  interest  of  the  chil- 
dren of  their  deceased  brother,  and  discharge  other  incumbrances  upon 
the  place.  This  required  the  command  of,  at  least,  $2,000  ready  "money. 
How  to  procure  this  sum  was  the  problem  which  confronted  and  annoyed 
them. 

The  plaintiff  is  and  was  possessed  of  a  perfectly  sound  mind.  She  is 
a  woman  of  intelligence,  but  at  the  time  in  question  she  was  feeble  in 
body.  She  complained  frequently  of  headache,  and  was  worried  and 
nervous  about  the  settlement  of  the  estate.  In  these  circumstances  she 
sought  the  defendant  for  counsel  and  advice.  As  a  result  of  several  in- 
terviews with  him,  she  went,  in  his  company,  to  White  Plains,  and 
signed  the  deed  in  question.  She  testifies  that  in  these  interviews  he 
promised  to  take  the  place  of  a  lawyer,  and  act  for  her  as  her  adviser  and 
friend,  but  said  that  it  would  be  impossible  to  do  so  intelligently  with- 
out some  written  authority  from  her;  that  when  she  signed  the  deed  she 
supposed  it  was  simply  a  power  of  attorney;  that  she  had  no  idea  that 
she  was  making  an  absolute  conveyance. 

After  a  careful  examination  of  the  testimony,  the  conviction  cannot  be 
resisted  that  her  contention  in  this  regard  is  true;  that  it  was  not  her  in- 
tention to  vest  irrevocably  in  the  defendant  the  title  to  her  property. 
That  a  woman  nearly  80  years  of  age,  dependent  for  her  support  upon 
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her  own  scanty  means,  should  thus  voluntarily  and  without  advantage 
divest  herself  of  the  most  valuable  share  of  her  property  not  only,  but 
give  up  the  title  to  the  home  where  she  had  lived  for  over  30  years,  and 
around  which  clustered  a  multitude  of  sacred  associations,  retaining  only 
the  right  to  a  precarious  residence  upon  the  premises,  is  hardly  credi- 
ble. What  was  she  to  gain?  What  motive  had  she  for  such  a  course? 
The  deed  was  without  adequate  consideration.  There  is  nothing  to  up- 
hold it.  The  theory  that  it  was  given  for  past  and  future  services  can- 
not be  sustained,  in  the  light  of  the  fact  that  she  was  not  bound  to  pay 
the  defendant  for  the  slight  service  he  had  rendered  in  investing  small 
sums  for  her,  from  time  to  time,  and  the  other  fact  that  therawas  no  ob- 
ligation on  his  part  to  render  any  service  in  the  future.  There  is  noth- 
ing in  the  deed,  or  in  any  other  writing,  which  requires  the  defendant 
to  do  any  act  or  pay  any  money  for  her,  or  on  her  account.  She  has 
given  him  property  worth  $2,500,  and  has  received  nothing  in  return. 
So  far  as  the  written  transaction  is  concerned,  he  may  refuse  to  raise  his 
finger  in  her  behalf,  and  she  will  be  without  remedy.  But  even  had  the 
nousideration  suggested  by  the  defendant  been  expressed  in  the  deed,  or 
in  another  writing,  it  would  have  been  entirely  out  of  proportion  to  the 
value  of  the  interest  received  by  him. 

Not  only  is  the  plaintiff  corroborated  by  numerous  presumptions,  but 
many  declarations  of  the  defendant's  witnesses  are  hardly  compatible 
with  the  theory  that  the  deed  was  an  absolute  one.  A  forcible  illustra- 
tion of  this  is  found  in  the  letter  of  the  defendant's  sister,  written  soon 
after  the  deed  was  executed.  She  says:  "John  [the  defendant]  is  sim- 
ply seeing  to  Fea's  [the  plaintiff's]  affairs,  which  she  says  she  cannot  do, 
— that  she  cannot  tliink.  When  the  thing  is  settled  John  gives  up,  but 
he  could  not  act  for  her  without  authority."  The  plaintiffs  version  of 
the  transaction  could  hardly  have  been  stated  more  concisely. 

It  is  not  at  all  material  what  name  was  given  to  the  paper  by  the 
plaintiff.  She  may  have  understood  that  it  was  a  deed.  She  may  have 
called  it  a  deed.  But  this  matters  not,  when  the  testimony  clearly  in- 
dicates that  she  signed  it  only  for  the  purpose  of  giving  the  defendant 
authority  to  act  in  her  name,  and  not  to  give  him  an  adverse  title  to  the 
property.  The  proposition,  in  brief,  is  this:  A  woman  nearly  80  years 
of  age,  worried,  anxious,  and  in  feeble  health,  seeks  a  trusted  relative 
and  friend,  in  whose  good  faith  she  has  the  most  implicit  confidence,  for 
sympathy  and  advice.  Her  object  is  to  devise  some  means  by  which 
her  sister  and  herself  can  obtain  title  to  an  outstanding  interest  in  the 
farm  which  had  been  her  home  for  many  years.  A  few  days  elapse, 
and  the  adviser  and  friend  appears  as  the  absolute  owner  of  her  own  in- 
terest in  the  farm.  For  this  he  pays  nothing.  No  advantage  or  benefit 
to  her,  at  all  commensurate  with  the  value  of  the  property,  is  proved;  uq 
rational  motive  for  her  act  is  suggested.  She  insists  that  she  did  not  in- 
tend to  convey  the  property  absolutely,  and  had  no  idea  that  she  was 
^oing  so.  A  deed  given  in  such  circumstances  is  repugnant  to  the  prin- 
fiples  of  equity,  and  cannot  be  upheld. 

The  plaintiff  is  entitled  to  the  relief  demanded  in  the  complaint. 
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NOTE. 

Fraud— CoNPiDEirnAL  Relatiokb —Undue  Influewce..  Wheuever  the  relations  be- 
tween parties  are  such  that  the  donor  or  grantor  appears  to  be  subject  to  the  control  or 
influence  of  the  donee  or  grantee,  the  burden  is  on  the  latter  to  show  that  the  transac- 
tion was  fair  and  honest,  and  was  not  procured  by  undue  influence,  Dunn  v.  Dunn, 
(N.  J.)  7  Atl.  Rep.  842;  Whipple  v.  Barton.  (N.  H.)  3  Atl.  Rep.  922;  Worrall's  Appeal, 
(Pa.)  1  Atl.  Rep.  380,  and  note;  Tancre  v.  Pullman,  (Minn.)  29  N.  W.  Rep.  171;  Davis 
V.  Dean,  (Wis.)  26  N.  W.  Rep.  737 ;  Samson  v.  Samson,  (Iowa.)  26  N.  W.  Rep.  233;  Craw- 
ford V.  Hoeft,  (Mich.)  24  N.  W.  Rep.  645 ;  Smith  v.  Smith,  (Wis.)  19  N.  W.  Rep.  47 ;  Ash- 
ton  V.  Thompson,  (Minn.)  18  N.  W.  Rep.  918;  Sprague  v.  Hail,  (Iowa,)  17  N.  W.  Rep. 
743;  Thorn  v.  Thorn,  (Mich.)  16  N.  W.  Rep.  324;  Hanna  v.  Wilcox,  (Iowa,)  6  N.  W. 
Rep.  717;  Noble's  Adm'r  v.  Moses,  (Ala.U  South.  Rep.  217;  and,  in  the  absence  of  such 
proof  of  good  faith,  the  transaction  will  oe  deemed  void,  and  equity  will  exercise  juris- 
diction to  set  it  aside,  Dunn  v.  Dunn,  (N.  J.)  7  Atl.  Rep.  842;  Munson  v.  Carter,  (Neb.) 
27  N.  W.  Reil.  208 ;  Davis  v.  Dean,  (Wis.)  26  N.  W.  Rep.  737 ;  Samson  v.  Samson.  (Iowa,) 
25  N.  W.  Rep.  233;  Crawford  v.  Hoeft,  (Mich.)  24  N.  W.  Rep.  645;  Sprague  v.  Hall, 
(Iowa,)  17  N.  W.  Rep.  743 ;  Thorn  v.  Thorn,  (Mich.)  16  N.  W.  Rep.  824 ;  Hanna  v.  Wil- 
cox, (Iowa,)  5  N.  W.  Rep.  717;  Watkins  v.  Brant,  (Wis.)  1  N.  W.  Rep.  82. 

The  relief  granted  rests  on  a  general  principle,  applicable  to  all  relations  in  which 
dominion  is  exercised  by  one  person  over  another,  Munson  v.  Carter,  (Neb.)  27  N.  W. 
Rep.  208;  Samson  v.  Samson,  (Iowa,)  25  N.  W.  Rep.  238;  Ashton  v.  Thompson,  (Minn.) 
18  N.  W.  Rep.  918;  whether  that  dominion  arises  from  the  superior  knowledge  of  the 
matters  derived  from  a  fiduciary  relation  on  the  one  side,  Dunn  v.  Dunn.  (N.  J.)  7  Atl. 
Rep.  842 ;  Whipple  v.  Barton,  (N.  H.)  3  Atl.  Rep.  922 ;  Tancre  v.  Pullman,  (Minn.)  29  N.  W. 
Rep.  171 :  Crawford  v.  Hoeft,  (Mich.)  24  N.  W.  Rep.  645 ;  McHarry  v.  Irvin's  Ex'rs,  (Ky .) 
3  S.W.  Rep.  374 ;  from  weakness,  dependence,  and  trust,  justifiably  reposed  on  the  other, 
Ikerd  v.  Beavers.  (Ind.)  7  N.  E.  Rep.  326;  Oakley  v.Ritchey,  (lowa.^  28  N.  W.  Rep.  448; 
Davis  V.  Dean,  (Wis.) 26  N.  W.  Rep.  737 ;  from  immoral  and  adulterous  relations,  Hanna 
V.  Wilcox,  (Iowa,)  6  N.  W.  Rep.  717;  or  from  any  social  or  domestic  force,  though  not 
sufficient  to  amount  to  duress,  which  controls  the  free  action  in  the  matter,  Mmson  y. 
Carter,  (Neb.)  27  N.  W.  Rep.  208. 

This  principle  applies  especially  to  transactions  between  parents  and  children,  when 
the  child  has  recently  come  of  age,  or  while  it  is  under  the  constant  and  immediate  in- 
fluence of  the  parent,  Ashton  v.  Thomj>son,  (Minn.)  18  N.  W.  Rep.  918 ;  Noble's  Adm'r 
V.  Moses,  (Ala.)  1  South.  Rep.  217;  or  when  the  child  occupies  a  oonfidential  relation 
to  the  parent,  Samson  v.  Samson,  (Iowa,)  25  N.  W.  Rep.  233;  Crawford  v.  Hoeft,  (Mich.) 
24  N.  W.  Rep.  645 ;  Bowe  v.  Bowe,  (Mich.)  3  N.  W.  Rep.  843 ;  and  to  dealings  between 
persons,  one  of  whom  stands  in  loco  parentis  to  the  other,  Davis  v.  Dean,  (Wis.)  26  N. 
W.  Rep.  737;  and  between  attorneys  and  their  clients,  Dunn  v.  Dunn,  (N.  J.)  7  Atl. 
Rep.  842;  Whipple  v.  Barton,  (N.  H.)  3  At)l.  Rep.  922;  Tancre  v.  Pullman,  (Minn.)  29 
N.  W.  Rep.  171. 

It  is  not  sufficient  to  avoid  a  deed  or  will  that  its  execution  was  procured  by  the  exer- 
cise of  honest  argument  and  persuasion,  or  an  influence  fairly  and  honestly  acquired, 
such  as  one  may  properly  obtain  over  another,  Sturtevant  y.  Sturtevant,  (111.)  6  N.  E. 
Rep.  428;  Bradford  v.  Vinton,  (Mich.)  26  N.  W.  Rep.  401 ;  In  re  Disbrow,  (Mich.)  24  N. 
W.  Rep.  624;  although  such  will  might  not  have  been  made  but  for  such  advice  or  per- 
suasion, Bradford  v.  Vinton,  (Mich.)  26  N.  W.  Rep.  401;  In  re  Disbrow,  (Mich.)  24  N. 
W.  Rep.  624 ;  nor  is  Importunity  alone  sufficient^  but  undue  influence,  obtained  by  im- 
portunity, and  which  gave  dominion  over  the  will  of  the  testator  to  such  an  extent  as 
to  destroy  his  free  agency,  is.  In  re  Disbrow,  (Mich.)  24  N.  W.  Rep.  624;  Bledsoe  v. 
Bledsoe,  (Ky.)  1  S.  W.  Rep.  10.  The  influence  must  be  such  that  the  partystandstn  vin- 
ciilis.  Conley  v.  Nailor,  6  Sup.  Ct.  Rep.  1001 ;  Bradford  v.  Vinton,  (Mich.)  26  N.  W.  Rep. 
401 ;  Shepardson  v.  Potter,  (Mich.)  18  N.  W.  Rep.  675;  In  re  Carroll,  (WisJ  7  N.  W.  Rep. 
434. 

Undue  influence  may  be  found  from  all  the  facts  and  circumstances  surrounding  a 
case,  even  if  there  is  no  positive  evidence.  Saunders'  Appeal,  (Conn.)  6  Atl.  Rep.  193; 
Woodbury  V.  Woodbury,  (Mass.)  5  N.  E.  Rep.  275;  Shepardson  v.  Potter,  (Mich.)  18 
N.  W.  Rep.  575;  Porter  y.  Throop,  (Mich.)  11  N.  W.  Rep.  174.  It  iaalways  a  ground  of 
suspicion  when  a  confidential  agent  takes  a  considerable  interest  i 
which  he  has  prepared  for  execution.    Yardley  v.  Cuthbertson,  ( 


This  is  a  rule  of  equity  which  applies  to  any  instrument  whose  pro  surer  is  a  large  ben- 
eficiary thereunder.  Id. ;  Davis  v.  Dean.  (Wis.)  26  N.  W.  Rep.  737;  ut  it  has  been  held 
that  it  is  immaterial  that  a  deed  of  gill  by  a  principal  to  his  agents  as  drawn  up  by  the 
solicitor  of  the  agent,  without  the  intervention  of  a  third  party,  ai  d  that  such  dieed  is 
valid  unless  it  can  be  shown  that  some  advantage  was  taken  by  tl  e  agent  of  the  rela* 
tion  in  which  he  stood  to  the  donor,  Ralston  v.  Turpin,  25  Fed.  R<  p.  7. 

Inadequacy  of  consideration  alone  is  not  generally  sufficient  tc 
conveyance,  though  it  should  always  induce  close  scrutiny  of  the  ( 
y.  Cole,  (Neb.)  31  N.  W.  Rep.  493;  McHarry  v.  Irvin's  Ex'rs,  (Ky.) 
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While  ineqtiality  in  distribution,  among  his  children,  of  his  property,  by  a  father,  may 
be  considered  as  a  drcarastance  tending  to  establish  nnsoandfness  of  mind  and  ondoe 
inflnenoe,  it  is  not  of  itself  conclusive,  and  sufficient  to  ayoid  settlement,  Salisbnry  ▼. 
Aldrich,  (IlL)  8  N.  £.  Bep.  777 ;  or  to  set  aside  a  will,  Bledsoe  v.  Bledsoei  (Ky.)  1  &  W. 
Bep.ia. 


Mabtin  v.  Pond. 
{(HreuU  Court,  B,  Minneiota,    Febmary,  1887.) 

1.  HoBTOAGS— Deed  Absolittb  ok  Facb— Bond  or  Dbteasancb  to  Thxbd  Pkb< 
SON— Foreclosure. 

A.,  the  owner  of  land,  conveyed  it  by  absolute  deed  to  B.,  as  security  for  a 
debt  B.  afterwards,  with  the  co-operation  of  A.,  conveyed  it  to  0.,  to  secure 
a  loan  made  by  C.  to  A.,  C.  at  their  request  giving  back  a  bond  to  convey, 
upon  pa3rment,  to  D.  Meld,  that  C.  was  Justified  in  treating  D.  as  the  owner 
of  the  equity  of  redemption,  although  he  knew  that  the  deed  from  A.  to  B. 
was  intended  as  a  mortgage,  and  even  though  the  bond  to  D.  was  in  fact  never 
delivered  to  him,  and  he  never  knew  of  it,  and  that  a  title  obtained  by  C,  by 
foreclosure  proceedings  against  D.  alone,  was  valid  as  against  a  claim  on  the 
part  of  A.  or  B.,  or  their  representatives.^ 

8.  Same— FoRECLOsimE— Service  by  Publication. 

A  suit  for  foreclosure  of  a  mortgage,  not  seeking  a  personal  Judgment,  is 
essentially  a  proceeding  in  rem,  and  service  by  publication,  in  a  case  allowed 
by  the  statute,  is  sufficient  to  give  Jurisdiction. 

t.  Same— Mailing  Summons  TO  Wrong  Address— Affidavit— Laws  Minn.  18(W). 
Ch.  78,  §  49. 

Under  Laws  Minn.  1869,  c,  78.  §  49,  allowing  service  by  publication  upon  af- 
fidavit stating,  among  other  things,  that  plaintiff  has  mailed  a  copy  of  the 
summons  to  defendant  at  his  place  of  residence,  "unless  it  is  stated  m  the  af- 
fidavit that  his  residence  is  not  known  to  affiant, "  the  fact  that  the  address  to 
which  the  copy  of  summons  was  mailed,  as  stated  in  the  affidavit,  was  not  in 
fact  the  residence  of  defendant,  held,  not  to  render  the  Judgment  void;  the 
plaintiff  having  acted  in  good  faith,  upon  the  best  information  obtainable,  the 
affidavit  being  in  proper  form,  the  publication  being  properly  made,  and  the 
Judgment  reciting  due  service  by  publication. 

4.  Same — What  Rights  Foreclosed— Claims  in  Different  Rights. 

The  complaint  in  a  mortgage  foreclosure  suit  alleged  that  defendants 
claimed  some  interest  in  or  lien  upon  the  premises,  as  owners  of  the  equltv  of 
redemption,  which  interest  or  lien,  if  any,  it  alleged  to  be  subject  to  tne  lien 
of  the  mortgage,  and  prayed  that  defendants  be  foreclosed  of  all  equitv  of  re- 
demption, and  other  interest  in  the  premises.'  The  decree  ordered  that  the 
title  of  the  purchaser  at  the  sale  should,  in  case  of  non-redemption,  be  ad- 
Judged  free  and  clear  of  all  equitv  of  redemption  on  the  part  of  defendants  or 
those  claiming  under  them.  Held,  that  the  proceedings  foreclosed  a  title  of 
defendant's  derived  from  an  execution  sale,  upon  a  Judgment  in  favor  of  third 
parties  antedating  the  mortgage,  as  well  at  his  title  as  mortgagor. 

In  Equity. 

Bardeson  &  ShaWy  for  complainant* 

Ymmg  &  lAghinety  for  defendant. 

Brewer,  J.  This  is  a  bill  to  redeem  from  a  mortgage.  The  facts 
are  these:  Prior  to  November,  1873,  R.  J.  Mendenhall  owned  the  land 
in  controversy,  being  a  tract  of  10  acres  in  the  city  of  Minneapolis.    On 

>  A  deed  absolute,  on  its  face,  and  a  bond  for  reconveyance  executed  at  the  same  Umeu 
eonstitute  a  mortgage.    Frey  v.  Campbell,  (Ky.)  8  8.  W.  Rep.  868^  and  note. 
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November  21,  1873,  he  conveyed  it,  by  deed  absolute  in  form,  to  Peter 
Wolford.  This  conveyance  was  in  fact  simply  as  security  for  debts  due 
from  Mendenhall  to  Wolford,  amounting  to  $12,000  or  thereabouts.  It 
was  duly  recorded  December  8,  1873.  On  December  14,  1875,  Wol- 
ford, to  secure  a  loan  of  $12,500  then  made  by  defendant  Pond  to 
Mendenhall,  executed  to  said  Pond  a  warranty  deed  of  the  land.  This 
loan  was  evidenced  by  the  note  of  Mendenhall  for  $12,500,  bearing  date 
December  14,  1875,  payable  five  years  after  date,  with  interest  at  the 
rate  of  12  per  cent,  per  annum,  payable  semi-annually.  At  the  time  of 
receiving  the  deed,  and  as  part  of  the  same  transaction,  and  by  the  di- 
rection of  Mendenhall  confirmed  by  Wolford,  Pond  executed  a  bond,  for 
a  deed  of  the  land,  to  Cyrus  Beede,  as  obligee,  conditioned  for  a  con- 
veyance of  the  land  to  Beede  upon  payment  of  $12,500  and  interest, 
according  to  the  terms  of  Mendenhall's  note,  and  that,  in  default  of  such 
payment,  the  bond  should  be  void,  and  time  was  expressly  declared  to 
be  of  the  essence  of  the  contract.  All  parties  to  the  transaction  intended 
that  this  deed  and  bond  should  operate  as  a  mortgage,  and  they  were 
recorded  together  as  a  mortgage  on  December  18,  1875,  Default  hav- 
ing been  made  in  the  payment  of  interest.  Pond  proceeded  to  foreclose 
this  mortgage,  making  Beede  and  his  wife  sole  parties  defendant.  In 
fact,  two  foreclosure  suits  were  prosecuted,  upon  the  happening  of  suc- 
cessive defaults  in  payment  of  interest.  Service  was  had  in  each  by 
publication,  default  entered,  and  each  passed  to  decree,  sale,  confirma- 
tion, and  deed.  These  suits  were  commenced  March  14,  1877,  and 
July  5,  1877,  respectively.  Sale  in  the  first  suit  was  had  July  7, 1877, 
and  in  the  second,  November  10,  1877.  On  January  21, 1874,  P  Van 
Valkenburg  e«  oZ.  recovered  a  judgment  in  this  court  against  Mendenhall 
for  $4,605.39.  In  July,  1876,  this  judgment  was  sold  and  assigned  to 
Cyrus  Beede.  On  Jul)'  18,  1876,  execution  was  issued  thereon,  and 
the  property  in  controversy,  as  well  as  several  hundred  other  lots  and 
tracts  in  Minnesota,  were  levied  upon  as  the  property  of  Mendenhall. 
All  this  property  was  sold  by  the  marshal  under  this  execution  on  Sep- 
tember 28, 1876,  and  bid  in  by  one  Byron  M.  Smith  at  a  mere  nominal 
price,  (the  tract  in  controversy  selling  for  $250,)  in  his  own  name,  but 
really  as  the  agent  for  Beede.  No  money  was  in  fact  paid,  but  simply 
a  credit  given  on  the  judgment.  Deeds  were  made  to  Smith,  and  on 
January  8,  1877,  Smith  deeded  to  Beede.  On  September  14,  1881, 
Beede  conveyed  the  premises  to  W  W.  McNair;  May  8,  1884,  McNair 
conveyed  to  Samuel  M.  Smith;  and  June  20,  1884,  Smith  conveyed  to 
plaintifi".  On  November  29,  1884,  Peter  Wolford  also  conveyed  the 
land  to  plaintiff.  The  last  conveyance  was  made  after  the  commence- 
ment of  this  suit,  and  the  fact  is  brought  into  the  case  b  t  stipulation. 

Now,  upon  these  facts,  I  remark,  in  the  first  place,  t  lat  at  the  time 
of  the  two  foreclosure  suits  Beede  held  the  entire  equity  of  redemption. 
All  rights,  title,  and  interest  in  the  property  other  thai  those  of  Pond, 
the  mor^agee,  were  centered  and  vested  in  him.  It  is  t  ue,  Beede  testi- 
fies that  the  bond  executed  by  Pond  to  him  was  neve  delivered,  and 
that  he  had  no  knowledge  of  its  existence  until  after  the  commencement 
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of  this  suit,  and  it  is  also  true  that  delivery  and  acceptance  are  generally 
essential  to  the  transfer  and  vesting  of  title.  No  man  is  forced  to  be- 
come the  owner  of  land  without  his  consent.  But,  as  between  Pond  on 
the  one  hand,  and  MendenhaU  and  Wolford  on  the  other,  the  latter,  at 
the  time  of  the  loan,  held  the  entire  title,  and,  after  they  had  directed 
the  execution  of  the  bond  to  Beede,  they  were,  as  against  Pond,  es- 
topped from  saying  that  Beede  did  not  hold  the  equity  of  redemption, 
and  thiSj  whether  Beede  knew  of  their  action  or  not.  Pond,  by  proper 
proceedings  against  Beede,  would  cut  off  all  their  rights  aiid  interests  as 
well  as  Beede's,  and  it  was  not  necessary  for  him  to  prove  knowledge 
and  acceptance  by  Beede.  If  they  put  up  a  man  of  straw,  they  will 
not  be  heard  to  say  that  he  is  not  one  of  flesh  and  blooii.  It  is  also 
entirdy  immaterial  that  the  deed  from  MendenhaU  to  Wolford  was  only 
intended  as  a  mortgage,  or  whether  Pond  knew  this  fact,  for  all  title, 
legal  and  equitable,  was  vested  in  Wolford  and  MendenhaU,  and  the 
conveyance  was  made  by  one  with  the  knowledge  and  consent  and  at  the 
instance  of  the  other.  Wolford  held  this  tract,  as  he  did  others*  hold- 
ing the  legal  title  with  the  right  to  convey,  and  when  he  made  a  convey- 
ance, under  circumstances  authorizing  it,  the  grantee  took  the  title. 
JacJcdcm  V.  Lamence,  117  U.  S.  679;  S.  C.  6  Sup.  Ct.  Rep.  916.  In 
that  case  a  deed  was  executed  as  security  for  a  debt.  The  grantee  was 
authorized  to  seU  on  non-payment.  He  did  seU,  and  his  grantee  was 
adjudged  the  holder  of  the  perfect  title,  and  free  from  the  lien  of  an 
attachment  issued  against  the  debtor  and  first  grantor,  and  levied  upon 
the  property  prior  to  the  sale  and  conveyance  to  the  last  gran  tee;  and,  in 
the  course  of  the  opinion,  the  supreme  court  say  that  it  is  entirely  im- 
material whether  such  purchaser  and  last  grantee  knew  all  the  facts  or 
not.  In  view  of  that  decision,  it  may,  at  least,  be  doubted  whether 
Beede  had  any  interest  in  the  land  or  equity  of  redemption  other  than 
that  acquired  under  this  bond. 

The  next  question  is  as  to  the  validity  and  suflSciency  of  the  foreclos- 
ure proceedings, — one  or  both;  for,  if  either  is  good,  the  other  may  be 
disregarded.  It  is  insisted  by  complainant  that  the  foreclosure  of  a 
mortgage  is  a  personal  action,  and  not  one  in  rem^  and  impliedly  that 
service  on  a  defendant  must  be  personal,  and  cannot  be  by  publication, 
iiHaH  V.  Sansmn,  110  U.  S.  151;  S.  C.  3  Sup,  Ct.  Rep.  586;)  that,  even 
if  this  be  not  correct,  no  suflBcient  aflSdavit  for  publication  was  filed,  and 
therefore  the  service  by  pubUcation  was  unauthorized,  and  insufficient 
to  bring  the  defendants  into  court;  and,  finally,  that,  if  defendants  were 
brought  in,  the  proceedings  were  only  for  the  foreclosure  of  the  mortgage 
created  by  the  deed  and  bond,  and  did  not  cut  off  the  equity  of  redemp- 
tion acquired  under  the  Van  Valkenburg  sale. 

I  cannot  assent  to  either  of  these  propositions.  A  foreclosure  in  the 
form  in  which  it  is  ordinarily  prosecuted  is  reaUy,  in  its  nature,  partly 
an  action  in  rerrij  for  the  seizure  and  sale  of  the  property,  and  partly  in 
peraonam,  for  the  ascertainment  of  the  debt  of  the  mortgagor,  and  a  per- 
sonal judgment  against  him.  In  Waples  on  Proceedings  in  Rem,  §  607. 
the  author  says: 

v.30F.no.l— 2 
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"It  has  been  held,  that  a  mortgage  suit  to  foreclose  by  barring  the  right  of 
redemption  is  personal,  but  that,  so  far  as  it  is  for  the  condemnation  ot  prop- 
erty to  pay  debt,  it  is  in  rem,  CJourts,  both  state  and  national,  have  fre- 
quently spoken  of  the  mortgage  suit,  in  which  there  is  the  object  of  obtaining 
an  order  of  sale,  as  of  the  latter  description.  Though  nominally  against  per- 
sons, such  suits  are  to  vindicate  liens.  They  proceed  upon  seizure.  They 
treat  property  as  primarily  indebted,  and,  with  the  qualification  above  men- 
tioned, they  are  substantifJly  property  actions.  In  the  civil  law,  they  are 
styled  *  hypothecary  actions,'  and  tjieir  sole  object  is  the  enforcement  of  the 
lien  against  the  res.  In  the  common  law,  they  would  be  different  if  chancery 
did  not  treat  the  conditional  conveyance  as  a  mere  hypothecation,  and  the 
creditor's  right  as  an  equitable  lien;  so,  in  both,  the  suit  is  a  real  action,  so 
far  as  it  is  against  property,  and  seeks  the  judicial  recognition  of  a  property 
debt,  and  an  order  for  the  sale  of  the  res,** 

In  Day  v.  Mcoit,  18  Wall.  160,  the  supreme  court  uses  this  language: 
"In  admiralty  cases,  and  in  revenue  cases,  a  condemnation  and  sale  generally 
pass  the  entire  title  to  the  property  condemned  and  sold.  This  is  because  the 
thing  qpndemned  is  considered  as  the  offender  or  the  debtor,  and  is  seized  in 
entirety.  But  such  is  not  the  case  in  many  proceedings  which  are  in  rem. 
Decrees  of  courts  of  probate  or  orphans'  courts,  directing  sales  for  the  pay- 
ment of  a  decedent's  debts,  or  for  distribution,  are  proceedings  in  rem.  So 
are  sales  under  attachments,  or  proceedings  to  foreclose  a  mortgage,  quasi 
proceedings  in  rem,  at  least. " 

And  in  the  later  and  leading  case  of  Pennoyer  v.  JVe^,  95  U,  S.  734,  we 
find  the  rule  thus  stated: 

"It  is  true  that,  in  a  strict  sense,  a  proceeding  in  rem  is  one  taken  directly 
against  property,  and  has  for  its  object  the  disposition  of  the  property,  with- 
out reference  to  the  title  of  individual  claimants;  but,  in  a  larger  and  more 
general  sense,  the  terms  are  applied  to  actions  between  parties  where  the  di- 
rect object  is  to  reach  and  dispose  of  property  owned  by  them,  or  some  inter- 
est therein.  Such  are  cases  commenced  by  attachment  against  the  property 
of  debtors,  or  instituteed  to  partition  real  estate,  foreclose  a  mortgage,  or  en- 
force a  lien.  So  far  as  they  affect  property  in  the  state,  they  are  substantially 
proceedings  in  rem  in  the  broader  sense  which  we  have  mentioned." 

The  proceedings  in  question  were  essentially  in  rem.  They  were  to 
subject  the  property  to  the  payment  of  the  debt,  and  in  no  manner 
to  establish  a  personal  liability  of  the  defendants.  And,  even  if  the 
mortgagor  himself  was  the  sole  defendant  in  such  an  action,  it  would  be 
strange,  indeed,  if,  by  simply  leaving  the  state,  he  could  defeat  a  fore- 
closure, and  permanently  retain  the  equity  of  redemption.  No  such  in- 
ference can  fairly  be  drawn  from  any  well-considered  case,  state  or  federal. 

With  regard  to  the  next  objection,  it  may  be  conceded  that  notice  to 
the  defendant  is  essential  to  divest  him  of  his  riglits  and  interests.  But 
the  publication  is  the  notice, — it  is  the  equivalent  to  the  personal  serv- 
ice of  a  summons;  and  it  is  not  pretended  that  there  was  any  defect  in 
the  publication  in  the  case  at  bar.  The  defect  alleged  is  in  the  affidavit 
for  publication.  The  statute  as  to  publication  then  in  force  is  section 
49,  c.  73,  Laws  1869,  and  reads: 

"When  the  defendant  cannot  be  found  within  the  state, — of  which  the  re- 
turn of  the  sheriff  of  the  county  in  which  the  action  is  brought  that  the  de- 
fendant cannot  be  found  in  the  county  ia  prima  fade  evidence, — and,  upon 
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filing  of  an  affidavit  of  the  plaintiiT,  his  agent  or  attorney,  with  the  clerk  of 
the  cour*,  stating  that  he  believes  that  the  defendant  is  not  a  resident  of  the 
state,  or  cannot  be  found  therein,  and  that  he  has  deposited  a  copy  of  the 
summons  in  the  post-office,  directed  to  the  defendant  at  his  place  of  residence, 
unless  it  is  stated  in  the  affidavit  that  such  residence  is  not  known  to  the  af- 
fiant, and  stating  the  existence  of  one  of  the  cases  hereinafter  specified,  the 
service  may  be  made  by  publication  of  the  summons  by  the  plaintiff  or  his 
attorney  in  either  of  the  following  cases." 

Now,  in  the  second  foreclosure  suit — which  alone  I  shall  consider — 
a  summons  was  issued  and  returned  "not  found,"  and  an  affidavit  filed 
as  follows: 

**L.  M.  Stewarf,  being  first  duly  sworn,  says  that  he  Is  attorney  for  the 
plaintiff  in  tlie  above-entitled  action ;  that  he  believes  that  the  defendants  are 
not  residents  of  the  state  of  Minnesota,  and  cannot  be  found  therein;  that  he 
has  deposited  copy  of  the  summons  in  said  action  in  the  post-office  at  Minne- 
apolis, Minnesota,  directed  to  each  of  said  defendants,  at  Osage  Agency, 
Kansas,  their  place  of  residence,  and  had  prepaid  the  legal  postage  thereon; 
that  the  subject  of  this  action  is  real  property  in  the  state  of  Minnesota,  to- 
wit,  for  the  foreclosure  of  a  mortgage  on  real  estate  situated  in  the  county.of 
Hennepin  aforesaid;  and  that  the  said  defendants  have,  or  claim  to  have, 
a  lien  upon  or  interest  in  said  real  estate,  and  the  relief  demanded  in  said  ac- 
tion consists  in  excluding  the  said  defendants  from  any  interest  or  lien 
therein. " 

Now,  this  is,  in  form,  all  that  the  statute  requires.  But  it  is  shown 
by  the  testimony  that  Osage  Agency,  Kansas,  was  not  the  place  of  resi- 
dence of  defendants;  that  they  resided  at  Oskaloosa,  Iowa;  and  this  mis- 
take, it  is  claimed,  invalidated  the  affidavit,  and  rendered  the  publica- 
tion void;  and  that  the  defendants  were  never  brought  into  court,  are 
not  bound  by  this  decree,  and  still  retain  the  right  to  redeem.  Mr. 
Stewart,  in  stating  the  place  of  residence  of  defendants,  and  in  mailing 
to  them  copies  of  the  summons,  acted  upon  the  only  information  he 
could  obtain,  and  that  information  was  such  as  to  justify  the  action  of 
any  reasonable  and  prudent  man.  So  the  question  is  narrowed  to  this: 
Will  such  a  misstatement,  though  believed  to  be  true,  and  founded 
upon  reasonable  information,  avoid  the  entire  proceedings?  Was  it  ju- 
risdictional? Under  the  decision  of  the  supreme  court  in  a  somewhat 
similar  case,  (^Cooper  v.  Reynolds,  10  Wall.  308,)  I  must  answer  the  ques- 
tion in  the  negative.  That  was  an  attachment  case.  The  affidavit  there- 
for was  defective.  But  notwithstanding,  the  supreme  court  sustained 
the  judgment.  Justice  Milleb,  speaking  for  the  court,  says,  on  page 
319: 

"The  affidavit  is  the  preliminary  to  issuing  the  writ.  It  may  be  a  defect- 
ive affidavit,  or,  possibly,  the  officer  whose  duty  it  is  to  issue  the  writ  may 
have  failed  in  some  manner  to  observe  all  the  requisite  formalities;  but  the 
writ  being  issued  and  levied,  the  affidavit  has  served  its  purpose,  and  though 
a^revisory  court  might  see  in  some  such  departure  from  the  strict  direction  of 
the  statute  sufficient  error  to  reverse  the  judgment,  we  are  unable  to  see  how 
that  can  deprive  the  court  of  the  jurisdiction  acquired  by  the  writ  levied  upon 
the  defendant's  property." 

The  statute  does  not  require  that  the  affidavit  be  true.  The  case  must 
be  one  in  which  service  by  publication  can  be  had,  and  the  affidavit  is 
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but  one  step  in  the  procedure.  A  defect  in  that  step  may  be  ground 
for  reversal,  but  is  it  fatal  to  the  jurisdiction?  In  some  states  a  praecipe 
is  required  before  summons  can  issue.  Suppose,  without  prsecipe^  a 
summons  is  issued  and  served,  would  not  the  court  have  jurisdiction, 
notwithstanding  the  error  in  the  procedure?  So,  here,  the  publication 
is  the  service,  while  the  affidavit  is  only  one  step  preliminary  to  the 
publication, — the  service.  I  do  not  mean  to  hold  that  a  publication 
without  affidavit,  or  one  without  affidavit  in  the  form  required  by  the 
statute,  would  be  sufficient  to  bring  the  defendant  into  court.  That 
question  is  not  in  the  case.  All  that  I  hold  is  that  where  the  publica- 
tion is  beyond  question,  and  the  affidavit  in  the  form  required,  a  mis- 
take like  the  one  in  question  does  not  defeat  the  jurisdiction.  Further, 
when  the  case  came  on  for  findings  and  decree,  the  record  shows  that 
the  court  found  that  service  had  been  duly  made,  as  appears  from  the 
following:  "  Due  proof  of  the  service  of  the  summons  therein,  upon  all  of 
the  defendants  therein,  having  been  made  and  filed,  whereby  it  appears 
to.  the  satisfaction  of  the  court  that  said  summons  has  been  duly  served 
upon  all  said  defendants  in  the  manner  following,  to-wit,  by  publication 
thereof,  and  by  mailing  a  copy  of  the  same  to  each  of  them  at  their  re- 
spective places  of  abode,  duly  inclosed,  directed,  sealed,  and  postage  pre- 
paid.**  Can  the  truth  of  this  finding  be  now  challenged  collaterally? 
With  regard  to  the  last  objection,  it  may  be  that  the  plaintiff  was  ignorant 
of  any  equity  claimed  by  defendant  under  the  Van  Valkenburg  sale,  and 
it  may  also  be,  as  heretofore  suggested,  that  defendant  really  took  nothing 
thereby.  Be  that  as  it  may,  and  while  no  reference  is  in  terms  made  in 
the  complaint  to  that  sale,  or  any  rights  thereunder,  yet  the  language  is 
broad  enough  to  call  upon  defendants  to  disclose  all  rights,  equities,  and 
claims.  The  allegation  is:  "Plaintiff  further  shows  that  the  defendants 
have,  or  claim  to  have,  some  claim  or  interest  in  or  lien  upon  said  mort- 
gaged premises,  as  owners  of  the  equity  of  redemption  thereof,  which 
interest  or  lien,  if  any,  is  subsequent  and  subject  to  the  lien  of  said  mortr 
gage  of  plaintiff;  that  no  personal  claim  is  made  against  any  defendant." 
The  prayer  is  "that  the  defendants,  and  all  persons  claiming  under  them, 
or  either  of  them,  subsequent  to  the  commencement  of  this  action,  may 
be  foreclosed  of  all  equity  of  redemption  and  other  interest  in  said  mort- 
gaged premises."  And  the  decree  is  "that,  upon  the  expiration  of  one 
year  from  the  date  of  the  order  of  confirmation  of  such  sale,  said  pur- 
chaser or  his  assigns  shall,  upon  application  to  the  court,  be  entitled  to 
a  final  decree  herein,  adjudging  that  the  title  to  all  such  of  said  mortgaged 
premises  as  shall  have  been  so  sold  and  not  redeemed  is  in  such  pur- 
chaser or  his  assigns,  free  and  clear  of  all  equity  of  redemption  on  the 
part  of  said  defendants,  or  any  and  all  persons  claiming  through  or  under 
them."  Surely,  language  could  not  be  more  sweeping  and  comprehen- 
sive than  this.  The  defendant  is  challenged  to  disclose  any  equity  or 
claim,  and  the  decree  cuts  off  all  equity,  and  not  the  single  equity  under 
the  bond.  My  conclusion,  therefore,  is  that  the  complainant  has  no 
equity  of  redemption,  and  that  the  bill  must  be  dismissed. 

I  may  be  permitted  to  add  that  this  is  one  of  those  suits  which  ought 
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not  to  be  encouraged.  A  loan  was  made,  security  taken,  default  oc- 
curred in  the  payment,  and  foreclosure  was  had.  All  was  done  in  good 
faith,  with  no  circumstances  of  fraud,  concealment,  or  oppression.  The 
proceedings  were  apparently  regular.  A  judicial  sale  was  made  and  con- 
firmed. Years  after,  when  values  have  changed,  a  speculator  comes 
prying  into  the  records  to  see  if  some  technical  defect  cannot  be  found 
in  the  judicial  proceedings,  and  a  tiUe,  obtained  in  good  faith,  and  in 
reliance  upon  those  proceedings,  be  destroyed.  A  distinguished  lawyer 
arguing  before  me,  some  years  ago,  a  somewhat  similar  case,  character- 
ized the  effort,  with  more  of  vigor  than  compliment,  as  land  piracy. 
Public  policy  requires  that  judici^  proceedings  be  upheld,  and  that  titles 
obtained  in  those  proceedings  be  safe  from  the  ruthless  hand  of  collateral 
attack.  If  technical  defects  are  adjudged  potent  to  destroy  such  titles, 
a  judicial  sale  will  never  realize  the  value  of  the  property,  for  no  prudent 
man  will  risk  his  money  in  bidding  for  and  buying  that  title  which  he 
has  reason  to  fear  may  years  thereafter  be  swept  away  through  some 
occult  and  not  readily  discoverable  defect. 

Let  4he  defendant  have  a  decree  dismissing  the  bill. 


In  re  Eaves,  U.  S.  Com'r. 
{CXrefUt  Ckmrt,  W.  D.  North  OaroUna.    Jannaiy  Term,  1887.) 

1.  CouBTs— T7nitb1>  States  Gobcmibsiokeb— Removal. 

A  United  States  commissioner  may  be  removed  by  the  circuit  court  which 
appointed  him,  althouj^h  he  is  not  strictly  an  officer  of  that  court,  but  exer- 
cises independent  judicial  functions,  which  are  conferred  upon  him  by  law. 

2.  Sake— Procedure— Rni.B  to  Show  Cause. 

No  special  mode  of  procedure  having  been  prescribed  by  statute,  an  appli- 
cation to  have  a  commissioner  removed  may  be  heard  upon  a  rule  to  show 
cause,  founded  upon  affidavits  of  citizens  making  charges  of  misconduct,  and 
granted  upon  the  motion  of  the  United  States  district  attorney,  giving  the 
commissioner  notice,  and  an  opportunity  to  present  affidavits  and  other 
documentary  evidence. 
8.  Same— Exercise  of  Power  of  Rbmovaii— Presumption  of  Innocence. 

The  power  of  removal  should  not  be  exercised  capriciously  or  arbitrarily, 
but  the  court  should  proceed  with  great  caution,  and  every  presumption  of 
innocence  allowed  in  a  criminal  case  should  be  indulged  in  favor  of  the  com- 
missioner. 
4  Same— EvroENCB— Cbarges  not  Sustained. 

Upon  the  evidence  in  the  case,  held,  that  the  charges  of  drunkenness,  vio- 
lent partisanship,  improperly  discharging  prisoners,  unnecessariljr  extending 
trials  over  successive  days,  and  of  fraudulently  allowing  excessive  witness 
fees,  were  not  sustained  by  the  evidence. 

Rule  to  show  cause  why  the  respondent  shall  not  be  removed  from  the 
oflBce  of  commissioner  of  the  circuit  court. 

John  Gray  Bynwm^  for  the  rule.  A.  Jf.  Erwin  and  J.  F.  Morphew^  for 
respondent. 
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Dick,  J.  This  rule  was  founded  upon  allegations  contained  in  the 
affidavits  of  two  respectable  citizens  of  McDowell  county,  and  was  granted 
upon  the  motion  of  Hamilton  C.  Jones,  United  States  district  attorney, 
made  at  the  last  regular  term  of  this  court  held  at  AshevUle.  The  hear- 
ing of  the  rule  was  continued  in  order  to  give  notice  to  respondent,  and 
to  afford  opportunity  to  the  parties  to  file  affidavits  and  documentary 
evidence.  By  consent  of  the  district  attorney,  and  the  permission  of  the 
court,  the  private  citizens  desiring  to  sustain  the  rule  were  represented 
by  counsel  at  the  hearing  at  this  adjourned  term,  in  Greensboro. 

As  the  counsel  for  the  prosecution  and  the  defense  have  aided  me  by 
able  and  elaborate  arguments  upon  the  questions  of  law  and  fact  involved 
in  this  controversy,  I  have  given  the  case  careful  consideration.  This 
proceeding  is  in  the  nature  of  an  information  filed  by  the  district  at- 
torney, with  the  approval  of  the  court,  at  the  instance  of  private  citizens, 
complaining  of  no  special  personal  grievances,  but  who  think  that  the 
public  interests,  and  the  due  administration  of  justice,  require  the  re- 
spondent to  be  removed  from  office,  for  the  reason  that  he  has  been  guilty 
of  gross  personal  misconduct  and  official  malfeasance  in  the  community 
in  which  he  resides. 

At  common  law  the  court  of  king's  bench  exercised  a  superintendence 
over  all  inferior  jurisdictions,  and  was  invested  with  the  authority  and 
power  to  allow  a  criminal  information  to  be  filed  at  the  instance  of  a 
private  person  who  had  sustained  a  serious  injury,  for  the  purpose  of 
investigating  the  conduct  of  such  inferior  magistrates,  and  punishing 
them  for  corrupt  and  oppressive  official  misconduct.  The  person  in- 
jured by  a  criminal  act  was  regarded  as  the  proper  person  to  prosecute 
the  offender  by  indictment,  and  the  more  convenient  and  expeditious 
mode  of  procedure  by  criminal  information  could  not  be  instituted  with- 
out the  leave  of  the  court;  and,  as  a  general  rule,  such  leave  was  only 
granted  upon  the  applicant  waiving  his  civil  remedy  for  the  injury  sus- 
tained. In  this  country  the  prosecution  of  criminal  offenses  is  generally 
committed  to  the  charge  of  a  public  officer,  whose  oath  of  office,  high 
professional  character,  official  emoluments,  and  sense  of  public  obliga- 
tions, are  usually  sufficient  incentives  to  prompt  to  a  vigorous  and  faith- 
ful performance  of  duty.  The  trial  by  jury  is  regarded  as  a  reliable  and 
sufficient  security  for  the  rights  of  the  citizen.  Criminal  informations 
are  not  allowed  in  the  prosecution  of  grave  or  infamous  offenses ;  but  a 
person  accused  of  crime  of  a  serious  nature  has  a  constitutional  right  to 
have  the  charges  passed  upon  by  a  grand  jury,  and  to  be  tried  by  an 
impartial  jury,  in  open  court.  One  of  the  affidavits  upon  which  this 
rule  is  founded,  charges  a  high  crime  against  the  resp<|ndent,  and,  if 
this  rule  was  a  criminal  proceeding,  it  could  not  be  pro  ecuted,  as  the 
respondent  would  be  deprived  of  his  constitutional  privi  3ge  of  trial  by 
jury.  This  rule  is  in  the  nature  of  a  civil  proceeding,  and  was  insti- 
tuted for  the  purpose  of  investigating  charges  of  seriou  personal  and 
official  misconduct  and  malfeasance,  against  an  officer  ap  ►ointed  by  this 
court,  to  ascertain  whether  he  is  a  suitable  person  to  e^s  ^rcise  the  high 
and  honorable  official  functions  with  which  he  is  now  intrusted.     As 
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this  investigation  involves  charges  which  reflect  upon  the  character  of 
the  respondent,  and  may  affect  his  valued  interest  in  the  office  which 
he  now  holds,  the  court  should  proceed  with  great  caution,  and  carefully 
observe  principles  of  law  well  settled  by  reason  and  judicial  decisions. 

This  court  certainly  has  the  right  to  remove  commissioners  of  the  cir- 
cuit court  from  office.  The  power  of  removal  is  incident  to  the  power 
of  appointment,  where  no  definite  tenure  of  office  is  fixed  by  law.  This 
question  needs  no  further  consideration,  as  it  is  settled  by  adjudged 
cases.  Ez  parte  Hennen,  13  Pet.  230;  Blake  v.  U.  S.,  103  U.  S.  227; 
Ex  parte  Wall,  107  U.  S.  265,  2  Sup.  Ct.  Rep.  569. 

No  special  mode  of  procedure  for  removal  has  been  prescribed  by  stat- 
ute, and  the  precedents  of  the  common  law  may  properly  be  followed. 
Any  mode  of  procedure  would  accomplish  the  ends  of  justice,  if  the  re- 
spondent has  reasonable  notice  of  the  charges  against  him,  and  is  af- 
forded full  opportunity  for  explanation  and  defense.  While  the  appoint- 
ing court  has  the  power  to  remove  commissioners  at  pleasure,  such  dis- 
cretion should  be  a  sound  and  legal  one,  and  such  power  should  never 
be  capriciously  or  arbitrarily  exercised.  Commissioners  can  materially 
assist  the  court  in  the  administration  of  public  justice,  and,  by  long  expe- 
rience, they  become  more  familiar  with  the  forms  of  legal  procedure,  and 
more  discreet  and  efficient  in  the  performance  of  their  important  official 
duties.  As  no  tenure  of  office  is  defined  by  law,  they  may  well  pre- 
sume that  they  will  be  retained  so  long  as  they  are  discreet  and  efficient, 
and  conduct  themselves  with  propriety. 

It  is  all  important  to  good  government,  and  the  public  interests,  that 
an  officer  who  exercises  important  judicial  functions  should  be  free  in 
thought,  and  independent  in  judgment,  when  he  acts  in  the  administra- 
tion of  justice  and  the  enforcement  of  the  law.  The  course  of  justice 
would  be  impeded,  and  the  efficiency  of  the  commissioner  would  be 
greatly  impaired,  if  his  freedom  of  action  was  restrained  by  continual 
apprehensions  of  removal  from  office  on  account  of  honest  official  mis- 
takes and  ermrs  of  judgment,  or  by  judicial  caprice,  or  by  the  clamor  of 
individuals  excited  by  personal  prejudices  and  hostility.  While  human 
nature  is  very  imperfect,  and  continually  liable  to  error,  there  are  some 
just  principles  of  action,  and  certain  proprieties  of  conduct,  established 
by  law,  or  by  a  virtuous  and  enlightened  public  sentiment,  that  should 
be  observed  and  practiced  by  persons  exercising  judicial  functions.  Hu- 
man observation  and  experience  have  fully  demonstrated  the  fact  that  tem- 
perate, moral,  and  industrious  habits  render  all  men  more  useful  and  suc- 
cessful in  the  various  pursuits  of  life;  but  neither  the  law  nor  general  public 
sentiment  regard  them  as  indispensable  qualifications  for  office.  •  I  will 
not,  in  this  case,  discuss  this  question  in  its  moral  or  social  aspects,  but 
merely  say  that,  in  my  opinion,  occasional  drunkenness  lessens  the  in- 
fluence and  efficiency  of  a  commissioner,  and  that  habitual  drunkenness, 
or  intoxication  when  in  the  discharge  of  official  duty,  is  a  sufficient  cause 
for  his  removal  from  office. 

A  commissioner  should  not  be  an  active  partisan  in  political  contests, 
but,  as  a  citizen,  he  may  properly  express  his  candid  opinions  about  can- 
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didates  for  oflSce,  and  freely  discuss  measures  that  relate  to  the  indus- 
trial and  material  interests  of  the  country.  A  commissioner  violates  the 
law  if  he  sits  in  judgment  in  any  case  in  which  he  has  a  personal  interest, 
and  he  acts  with  impropriety  when  he  hears  a  matter  in  which  one  of  the 
parties  is  his  near  kinsman.  As  a  judicial  officer,  he  should  be  strictly 
impartial,  avoid  all  appearances  of  acting  under  improper  influences, 
and  be  free  from  all  temptations  to  wrong,  so  that  his  acts  may  be  above 
suspicion,  and  thus  deserve  and  maintain  public  confidence  and  re- 
spect. 

As  a  security  for  the  independence  and  impartiality  of  judicial  officers, 
there  is  a  general  rule,  of  gi-eat-antiquity  in  the  common  law,  and  now 
fully  recognized  and  observed  in  every  enlightened  system  of  jurispru- 
dence, that  renders  judges  of  courts  of  general  and  superior  jurisdiction 
exempt  from  liability  to  civil  actions  and  indictment  for  their  judicial 
acts  and  affords  the  same  immunity  to  judicial  officers  of  limited  and 
inferior  authority,  when  they  act  within  the  scope  of  their  jurisdiction, 
with  integrity  and  without  malice  or  corruption.  Randall  v.  Brighamy 
7  Wall.  523;  Bradhy  v.  Fviher,  13  WaU.  335. 

Commissioners  of  the  circuit  coujt  are  officers  appointed  by  the  court, 
and  authorized  by  law  to  exercise  important  judicial  and  ministerial 
functions  in  aid  of  the  circuit  and  district  courts  in  the  administration 
of  justice.  They  are  appointed  by  the  circuit  court,  but  their  powers 
are  exjpresdy  conferred  v/pon  them  by  law,  and  they  are  not  strictly  officers  of 
such  courts,  and  subject  to  their  supervisory  control.  Spear,  Fed.  Jud. 
377,  and  cases  cited.  In  this  district,  rules  of  court  have  been  form- 
ulated and  adopted  for  the  guidance  and  assistance  of  commissioners  in 
the  performance  of  their  difficult  and  important  duties,  but  do  not  inter- 
fere with  the  exercise  of  their  judicial  discretion  in  hearing  cases  before 
them.  The  criminal  jurisdiction  of  commissioners  is  defined  by  statute, 
but  there  is  no  full,  accurate,  and  distinctive  mode  of  procedure  pointed 
out  by  which  such  authority  shall  be  exercised.  They  are  required  to 
act  in  conformity  with  the  "usual  mode  of  process"  prevailing  in  the 
state  in  which  they  are  appointed.  This  provision  of  the  statute  has 
given  rise  to  diversity  of  practice  in  the  several  states,  and  this  want  of 
uniformity  has  daused  some  apparent  conflict  in  judicial  decisions.  In 
the  cases  of  17.  8.  v.  Ebbs,  10  Fed.  Eep.  369,  and  U.  S.  v.  Harden,  Id. 
802,  I  had  occasion  to  express  my  views  as  to  the  powers,  duties,  and 
modes  of  procedure  of  commissioners,  as  aS'ected  by  the  laws  of  this  state, 
and  the  subject  needs  no  further  consideration  in  this  case. 

Now  that  I  have  expressed,  in  general  terms,  my  views  upon  some 
questions  of  law  involved  in  this  case,  I  will  refer  more  )articularly  to 
the  charges  and  specifications  as  I  have  formulated  them  in  substance, 
from  the  affidavits  on  which  this  rule  was  granted:  (1)  "  Affiant  further 
swears  that  the  said  Geo.  G.  Eaves  has  been  a  notorious  y  violent  and 
bitter  partisan  during  the  late  campaign  in  this  state,  hab  tually  becom- 
ing intoxicated,  and,  on  one  or  two  occasions,  acted  so  vio  ently  as  to  atr 
tempt  to  engage  in  and  produce  a  personal  conflict  with  weapons,  with 
his  opponents,  by  himself  and  his  supporters;"  (2)  that  t  le  respondent, 
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as  commissioner,  discharged  certain  defendants  who  were  brought  before 
him  for  trial,  when  the  evidence  on  the  hearing  was  sufficient  to  authorize 
him  to  bind  them  over  for  trial;  (3)  that  respondent  so  arranged  certain 
cases,  10  in  number,  in  which  nearly  the  same  witnesses  were  used,  so 
as  to  have  trials  on  consecutive  days,  and  the  witnesses  were  allowed  to 
prove  more  mileage  than  they  had  actually  traveled,  and  such  false  chaises 
were  within  the  knowledge  of  the  respondent. 

At  the  hearing  of  this  rule  the  counsel  for  the  prosecution  confined  his 
argument  to  the  last  specification,  and  abandoned  the  other  charges. 
As  to  the  abandoned  charges  I  deem  it  proper  to  say  that  the  prepon- 
derance of  evidence  sustained  the  denials  and  explanations  contained  in 
the  respondent's  answer,  and  there  is  no  evidience  that  he  was  ever  in- 
toxicated while  in  the  discharge  of  official  duty. 

There  is  no  direct  and  positive  evidence  that  respondent  improperly 
arranged  cases  for  trial  on  consecutive  days,  but  the  counsel  for  the  pros- 
ecution pointed  out  some  entries  on  the  face  of  the  process  that  might 
give  rise  to  a  suspicion  of  such  arrangement  between  the  respondent  and 
the  acting  deputy-marshal.  In  their  affidavits  they  both  directly  deny 
any  such  arrangement,  and  positively  aver  that  the  cases  were  promptly 
heard  and  disposed  of  on  the  days  when  defendants  were  arrested,  and 
before  the  respondent  for  hearing;  and  that  the  defendants  were  arrested 
and  brought  to  trial  as  speedily  as  possible,  under  the  circumstances. 
When  commissioners  issue  warrants  they  cannot  fix  any  certain  return-day 
of  process,  as  they  cannot  know  the  time  when  defendants  will  be  arrested. 
When  arrested,  the  law  requires  the  marshal  or  his  deputy  to  carry  them, 
as  speedily  as  possible,  before  the  nearest  commissioner  for  examination. 
As  the  arresting  officer  has  no  general  authority  to  commit  to  prison,  and 
his  compensation  for  guard  duty  is  so  uncertain,  and  he  is  bound  to  keep 
defendants  safely,  we  may  well  presume  that  he  cannot  attend  to  more 
than  one  case  a  day,  when  defendants  are  arrested  at  a  distance  from  the 
place  of  hearing.  When  a  deputy-marshal  does  return  two  or  more  war- 
rants on  the  same  day,  and  all  the  cases  can  be  conveniently  heard  on 
that  day,  the  commissioner  ought  to  hear  all  the  cases,  and  he  does  not 
properly  discharge  his  duty  if  he  continues  cases  to  another  day,  for  the 
purpose  of  increasing  his  fees. 

The  evidence  tends  to  show  that  the  accounts  for  mileage  sworn  to  by 
some  of  the  witnesses  were  firaudulent,  and  the  payment  of  such  accounts 
has  been  suspended  by  the  court  by  an  order  directed  to  the  marshal. 
The  evidence  shows  that  there  was  a  possibility  of  the  witnesses  having 
actually  traveled  the  distance  stated  in  their  accounts  for  mileage,  and 
they  are  entitled  to  an  opportunity  of  showing  the  justness  of  their  claims. 
There  is  not  sufficient  evidence  to  satisfy  me  that  the  respondent  had 
any  complicity  in  the  probable  fraud  perpetrated  by  the  witnesses.  The 
usual  and  legal  evidence  upon  which  commissioners  and  clerks  of  court 
rely  in  taxing  fees  and  mileage  is  the  oath  of  the  witnesses,  and  the  re- 
spondent, in  his  answer  and  affidavit,  positively  avers  that  he  had  no 
knowledge  of  any  false  charge  for  mileage;  that  he  had  no  personal  in- 
formation as  to  Uie  distance  to  the  homes  of  the  witnesses;  and  he  al- 
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ways  availed  himself  of  every  precaution  in  his  power  to  guard  against 
frauds  on  the  government. 

I  think  that  it  would  be  very  unjust,  and  contrary  to  the  general  and 
familiar  rules  of  evidence,  to  infer  fraud  and  crime  from  circumstances, 
which  may  reasonably  be  supposed  to  be  accidental  or  inadvertent,  against 
the  positive  affidavit  of  a  public  officer  whose  good  personal  and  official 
character  is  sustained  by  the  evidence  of  many  of  his  feUow-citizens. 
The  law  never  presumes  fraud,  wrong,  or  guilt,  but  rather  imputes  in- 
nocence and  honesty  to  the  conduct  of  men;  and  the  principles  of  com- 
mon justice,  and  the  fundamental  rules  of  evidence,  require  charges  of 
serious  misconduct  to  be  clearly  proved  before  the  person  accused  shall 
be  condemned  by  a  court  of  justice.  There  is  an  old  and  well-settled 
rule  of  evidence,  that  when  acts  are  of  an  official  nature,  or  require  the 
concurrence  of  official  persons,  everything  is  presumed  to  be  rightly  and 
duly  performed  until  the  contrary  is  clearly  shown ;  and  this  rule  is  es- 
pecially applicable  when  a  person  is  required  by  law  to  do  an  act  the  not 
doing  of  which ,  honestly  and  faithfully ,  would  make  him  guilty  of  a  crim- 
inal neglect  of  duty.     Broom,  Law  Mer.  730.  • 

In  one  of  the  affidavits  upon  which  this  rule  is  founded  there  is  more 
than  criminal  neglect  charged", — there  is  a  positive  and  serious  crime  al- 
leged. Before  the  respondent  could  be  criminally  punished  for  this  al- 
leged offense,  so  positively  denied,  he  would  be  entitled  to  the  common- 
law  and  constitutional  right  of  trial  by  jury.  In  this  civil  proceeding, 
which  so  seriously  affects  the  reputation  and  other  interests  of  the  re- 
spondent, he  is  entitled  to  all  the  presumptions  of  law  as  to  innocence 
which  are  allowed  on  criminal  trials.  The  counsel  of  respondent  in  their 
argument  and  brief  insist,  with  much  force,  that,  as  the  evidence  shows 
no  motive  for  wrong,  there  arises  a  strong  presumption  of  honesty  and 
integrity  of  purpose.  The  actions  of  rational  men  are  usually  prompted 
by  some  motives.  A  motive  is  some  cause  or  reason  that  moves  the  will, 
and  induces  action.  A  crime  is  a  voluntary  act,  proceeding  from  a 
wicked  motive,  and  while  it  is  sometimes  difficult  to  trace  the  connec- 
tion between  the  wrongful  act  and  the  inducing  motive,  human  reason 
and  experience  teach  us  that  few  men  will  voluntarily  expose  themselves 
to  criminal  punishment,  contempt,  and  infamy  without  being  influenced 
by  some  strong  impelling  cause.  In  the  investigations  of  alleged  crime, 
there  is  a  just  and  reasonable  rule  that,  when  the  evidence  of  the  offense 
charged  is  conflicting  or  doubtful,  the  absence  of  all  proof  of  an  induc- 
ing motive  gives  rise  to  a  strong  presumption  of  innocence.  In  this  case 
there  is  no  evidence  that  the  respondent  derived  or  expected  to  derive  ben- 
efits of  any  kind  from  the  seemingly  fraudulent  accounts  of  the  wit- 
nesses, and  they  were  not  his  familiar  acquaintances  or  friends. 

There  are  many  presumptions  of  law  and  fact  in  favor  of  the  respond- 
ent, and  they  are  sustained  by  a  very  decided  preponderance  of  the  evi- 
dence, and  I  am  satisfied  that  he  is  not  guilty  of  any  fraud  or  dishonesty 
in  the  transaction  mentioned  in  the  third  specification  of  this  rule,  in  re- 
lation to  fraudulent  mileage.  I  deem  it  unnecessary  to  make  any  ex- 
tended reference  to  the  circumstances  of  a  personal  nature  connected  with 
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this  controversy,  as  developed  by  the  evidence.  There  seems  to  be  two 
parties  in  the  county  of  McDowell  actuated  by  feelings  of  bitter  personal 
hostility  towards  each  other,  arising  out  of  local  affairs.  A  court  of  jus- 
tice is  not  the  proper  forum  in  which  such  personal  and  local  controver- 
sies should  be  carried  on  under  the  forms  of  legal  procedure,  which  are 
designed  and  adopted  for  the  purpose  of  preserving  the  courts  of  justice 
from  oflScial  malfeasance,  securing  the  government  against  fraud,  and 
promoting  the  common  good  and  general  welfare  of  society.  If  these 
local  circumstances  and  personal  hostilities  had  been  known  to  the  court 
as  fully  as  they  now  appear,  this  rule  would  not  have  been  granted  in 
its  present  form,  but  a  mode  of  procedure  more  convenient,  and  less  ex- 
pensive, would  have- been  adopted,  by  referring  the  matter  of  complaint 
to  the  district  attorney  for  his  investigation  and  report. 

The  personal  and  oflScial  conduct  of  the  respondent,  as  shown.by  the 
evidence,  does  not,  in  all  respects,  deserve  the  approbation  of  the  court, 
but  I  readily  accord  to  him  his  legal  rights;  and,  with  a  kindly  admoni- 
tion to  so  conduct  himself  in  future  as  to  avoid  even  the  appearance  of 
evil,  this  rule  is  discharged,    .Let  the  proper  order  be  drawn. 


Gaines  and  Wife  v.  Molen  and  Wife, 

(OireuU  Oourt,  B.  D.  Arkansaa.    January,  1887.) 

Spbcipio  Performance — Contract  to  Convey  Land— Consideration— Public 
Lands— Compromise. 

The  plaintiff,  who,  by  reason  of  having  purchased,  inclosed,  and  cultivated 
a  tract  of  land  within  the  limits  of  the  Hot  Springs  reservation,  had  an  equi- 
table claim  to  a  patent  likely  to  be  recognized  by  the  United  States,  executed 
a  deed  of  conveyance  of  a  subtract  to  the  defendant,  who  had  occupied  and 
built  on  it,  with  the  plaintijff's  permission;  the  defendant  at  the  same  time 
executing  an  agreement  to  reconvey  an  undivided  half  of  the  subtract  to  the 

glaintiff  within  30  davs  after  the  title  should  be  acquired  from  the  United 
tates.  The  deed  and  agreement  were  executed  in  settlement  of  certain  con- 
troversies between  the  parties,  and  it  was  agreed  that  the  plaintiff  should 
furnish  the  evidence  necessary  to  enable  the  defendant  to  obtain  the  title 
from  the  United  States.  This  the  plaintiff  did.  Held,  in  a  suit  to  compel 
•specific  performance  of  agreement  to  reconvey,  that  there  was  neither  want 
nor  illegality  of  consideration,  and  that  plaintiff  was  entitled  to  a  decree.^ 

In  Eqnity. 

Dames  &  Rose^  for  complainants. 

J".  J.  Murphy  J  for  defendants. 

Brewer,  J.  This  is  an  action  to  compel  the  specific  performance  of 
a  contract  to  convey  an  undivided  half  of  real  estate  in  Hot  Springs.  It 
appears  that  on  the  fifteenth  of  May,  1876,  the  plaintifi"  William  H. 
Gaines  executed  a  quitclaim  deed  to  defendant  Joseph  Molen,  and  on  the 

*The  law  favors  the  settlement  of  disputed  claims,  Central  Trust  Co.  v.  Wabash,  St. 
L.  &  P.  Ry.  Co.,  29  Fed.  Rep.  646,  and  note ;  and  upholds  them  as  considerations  of 
the  mutual  covenants  of  the  parties,  Id;  Baumier  v.  Antiau,  (Mich.)  31  N.  W.  Rep.  888; 
Richardson  &  B.  Co.  y.  Independent  Dist.,  (Iowa,)  31 N.  W.  Rep.  871. 
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Bame  day  said  defendant  executed  a  contract  to  convey  an  undivided  half 
interest  in  the  property  within  30  days  after  acquiring  title  from  the  gov- 
ernment. Both  instruments  were  dated  the  first  of  January,  1876.  The 
deed  was  immediately  pkced  on  record,  but  the  contract  was  kept  secret 
until  after  the  acquisition  of  title  from  the  government.  Both  deed  and 
contract  recite  a  consideration  of  $400.  The  execution  of  both  deed  and 
contract  and  the  acquisition  of  title  are  admitted,  but  the  defendants 
plead  both  want  and  illegality  of  consideration.  Of  course,  in  face  of  the 
recitals  in  the  contract,  the  burden  of  proof  is  on  them  to  make  good 
their  defenses.  The  following  facts  are  admitted  by  the  defendants  or 
are  beyond  dispute: 

Both  deed  and  contract  were  executed  after  the  decision  of  the  supreme 
court  deciding  that  the  title  to  the  Hot  Springs  reservation  was  in  the 
United  States  government,  and  not  in  either  of  the  three  existing  claim- 
ants.^ The  land  in  controversy  was  within  the  limits  of  a  tract  of  about 
20  acres,  which  said  plaintiff  had  purchased  years  before  from  one  Mrs. 
Sabin,  which  tract  had  been  inclosed  and  cultivated  by  him  for  a  series 
of  years.  The  defendant  Joseph  Molen  had  obtained  permission,  first 
from  plaintiff  Mrs.  Gaines,  and  then  from  her  husband,  the  other  plain- 
tiff, to  occupy  the  ground  in  controversy,  and  build  upon  it,  and  he  had 
a  few  months  prior  to  these  transactions  built  thereon  a  small  house. 
Plaintiff  William  H.  Gaines  agreed  to  furnish  the  evidence  to  enable  said 
defendant  to  establish  his  claim  to  the  property,  if  an  anticipated  act  for 
the  benefits  of  the  occupants  of  Hot  Springs  should  be  passed  by  con- 
gress; and,  when  the  act  of  congress  was  passed  creating  the  Hot  Springs 
commission,  said  defendant  filed  his  petition  before  the  commission, 
asking  the  right  to  purchase,  and  said  plaintiff  did  go  before  the  commis- 
sion, and  give  the  testimony  upon  which  the  certificate  of  purchase  was 
awarded  to  defendant;  so  that  this  plaintiff  did  comply  with  that  agree- 
ment, which  defendants  insist  was  the  sole  consideration  for  this  con- 
tract. It  is  probable  that,  prior  to  defendants'  entry  and  building,  the 
fence  around  the  20-acre  tract  above  referred  to  had  been  taken  away, 
and  that  the  field  was  then  open  and  unindosed.  The  said  plaintiff  tes- 
tifies that  the  house  upon  this  ground  was  built  by  defendant  Joseph 
Molen  and  his  (plaintiff's)  son,  as  partners,  and  that  the  accounts  be- 
tween these  partnera  were  settled  and  closed  by  this  deed  and  contract. 
Defendant  denies  this,  but  admits  that  plaintiff's  son  furnished  some 
material,  and  superintended  the  work,  and  that  he  had  a  settlementwith 
plaintiff  for  such  labor  and  materials. 

In  the  opinion  of  the  supreme  court  in  the  case  in  which  the  title  of 
the  three  claimants  to  the  Hot  Springs  reservation  was  declared  void  as 
against  the  government,  it  was  intimated  that  congress,  in  any  future  dis- 
position which  it  might  make  of  the  land,  would  doubtless  recognize  any 
equities  in  favor  of  these  claimants,  and  it  has  since  been  decided  by 
that  court*  that,  in  the  act  passed  by  congress  for  the  disposition  of  the  Hot 
Springs  reservation,  there  was  an  intention  to  recognize  these  equities. 
It  is  fdso  true  that  the  ground  surrounding  the  lots  in  controversy  was 
awarded  to  the  plaintiffs  by  the  Hot  Springs  commission,  and  doubtlefss  by 
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virtue  of  their  long  occupancy  of  the  20-acre  tract  above  referred  to.  It 
is  also  unquestionably  true  that,  after  the  first  decision  of  the  supreme 
coart,  there  was  an  expectation  among  the  citizens  of  Hot  Springs  that 
congress  would  pass  some  act  for  the  disposition  of  that  reservation,  and 
that  occupation  and  improvement  would  be  among  the  matteis  consid- 
ered by  congress  in  such  disposition.  Defendant,  after  receipt  of  title, 
several  times  promised  to  carry  out  his  contract. 

Upon  these  facts,  I  think  it  very  dear  that  the  claim  of  defendants 
that  this  contract  was  without  consideration,  or  that  the  consideration 
was  ill^al,  cannot  be  sustained.  Obviously  there  was  a  settlement  be- 
tween the  parties.  The  plaintiflT  William  H.  Gaines  had  some  claims, 
as  between  himself  and  defendant,  to  the  ground,  and  probably  to  the 
buildings,  which  were  settled  and  adjusted  by  this  deed  and  contract. 
He  unquestionably  had  that  prior  occupancy  which  it  was  thought 
might  be  of  value  in  the  future  acquisition  of  title  from  the  government, 
and  which  in  fact  proved  to  be  of  value,  the  benefits  of  which  the  de- 
fendant sought  to  acquire,  and  did  acquire.  The  plaintiff  was  not  sim- 
ply contracting  to  furnish  testimony  to  support  a  claim  of  the  defendant 
believed  to  be  good,  or  believed  to  be  fictitious;  but  he  was  contracting 
with  a  view  of  preserving  his  own  rights,  and  uniting  the  claims  of  him- 
self and  defendant  in  the  one  person,  for  the  greater  convenience,  and  in 
the  hopes  of  better  success,  in  any  proceeding  which  might  be  initiated. 
The  fact  that  he  contracted  to  furnish  the  testimony,  and  did  irr  fact 
furnish  it,  works  no  estoppel  as  between  himself  and  defendant.  Hohba 
V.  McLean,  117  U:  S.  567,  6  Sup.  Ct.  Rep.  870. 

-  The  contract  which  was  made,  was  in  no  manner  a  violation  of  any 
act  of  congress,  nor  did  it  contravene  any  public  policy.  It  was  a  con- 
tract between  two  parties  who  might  possibly  be  contesting  claimants 
under  some  future  act  of  congress  for  a  settlement  of  their  respective 
claims.  The  case  of  Southertand  v.  Whittingtony  46  Ark.  285,  is  very 
much  in  the  point,  and  the  decision  of  that  learned  court  is  in  accord 
with  the  views  I  have  expressed.  See,  also,  Lamb  v.  Davenport^  18 
Wall.  314. 

A  decree  will  be  entered  in  favor  of  the  plaintifis  as  prayed  for. 


Holt  v.  Winters. 

((Hreuit  Court,  8.  2).  Ifew  York.    February  23, 1887.) 

CosT&— Security  fob— NoN-RssmBNCB. 

Where  defendant  moved  for  an  order  on  the  plaintiff  to  furnish  secarity 
for  coBtB,  because  plaintiff  was  not  a  resident  of  the  state  of  New  York,  and 
it  appeared  that  plaintiff  was  set  up  in  the  proceedings  as  such  resident,  and 
on  all  the  papers  nothing  appeared  but  that  he  was  so  set  up  properly  and  cor- 
rectly, the  motion  was  denied. 

In  Equity. 
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Mison  &  GiU,  for  plaintiff. 
Foster  &  Wilson,  for  defendant. 

Wheeler,  J.  The  defendant  moves  for  an  order  on  the  plaintiff  to 
furnish  security  for  costs,  because  he  is  not  a  resident  of  the  state  of 
New  York.  He  is  set  np  in  the  proceedings  as  such  resident.  On  all 
the  papers  it  does  not  appear  but  that  he  is  so  set  up  properly  and  cor- 
rectly. The  motion  is  therefore  denied.  This  is  not  intended  to  imply 
that  the  motion  would  be  granted  if  he  was  shown  to  be  a  non-resident. 


United  States  v.  Ordway  and  others. 
{Circuit  Court,  D.  Oregon,    March  7, 1887.) 

1.  Public  Lands— Cutting  Timber— Action  for  Damages- Partial  Defense. 

A  partial  defense^  to  an  action  or  in  mitigation  of  the  damages  claimed 
therein  ought  to  be  pleaded  in  the  answer  as  a  distinct  defense;  and  an  allega- 
tion,that  the  defendants  cut  and  removed  certain  timber  from  alleged  public 
land,  believing  that  it  was  the  land  of  the  Northern  Pacific  Railroad  Com- 
pany, from  which  they  had  a  license,  is  such  a  defense,  where  the  damages 
claimed  in  the  complaint  are  based,  not  only  on  the  value  of  the  timber  in  the 
standing  tree,  but  also  the  value  bestowed  on  the  same  in  converting  it  into 
lumber,  and  putting  it  into  market. 

2.  Same- Grant  to  the  Northern  Pacific  Railroad  Company. 

The  grant  of  certain  odd  sections  of  the  public  lands  to  the  Northern  Pacific 
Railway  Company,  by  the  act  of  July  2,  1864,  (13  St.  365,)  does  not  give  the 
corporation  any  such  present  right  to  or  interest  in  any  one  of  such  sections 
as  authorizes  it  to  waste  the  same,  by  disposing  of  the  timber  thereon  before 
it  is  earned  by  the  construction  of  the  section  of  the  road  adjacent  and  oppo- 
site thereto.  The  case  of  U.  8.  v.  Childers,  8  Sawy.  171, 12  Fed.  Rep.  586, 
distinguished  from  BuUz  y.  Northern  Pae.  By,  Co,,  7  Sup.  Ct.  Rep.  100,  and 
followed. 

8.  Same— Earned  Lands. 

On  the  construction  and  acceptance  of  any  section  of  the  road  of  the  North- 
ern Pacific  Railway  Company,  the  coterminous  odd  sections  vest  absolutely  in 
the  corporation,  and  thereafter  the  patent  therefor  may  be  considered  as  hav- 
ing issued. 

(Syllabus  by  the  Court) 

Action  to  recover  damages  for  cutting  timber  on  the  public  lands. 
Lewis  L,  McArtkur,  for  the  United  States. 
Rufus  MaUoryj  for  defendants. 

Deady,  J.  This  action  is  brought  by  the  United  States  to  recover 
damages  for  cutting  and  removing  timber  from  the  ptblic  lands,  and 
converting  the  same  to  the  use  of  the  defendants.  Su  )8tantially,  it  is 
alleged  in  the  complaint  that  on  March  1, 1883,  and  on 
between  then  and  the  commencement  of  this  action,  thl  defendants  un- 
lawfully entered  on  the  S.  W.  i  of  section  11,  in  townsh  p  2  N.,  of  range 
5  E.  of  the  Wallamet  meridian,  the  same  being  public  h  id  of  the  United 
States,  situate  in  the  territory  of  Washington,  and  die 
and  remove  therefrom  6,000,000  feet  of  timber,  and  n 
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same  into  saw-logs  of  the  value  of  $6,000;  that  the  defendants  removed 
said  logs  to  a  mill  operated  by  them  at  Portland,  Oregon,  well  knowing 
that  the  same  were  the  property  of  the  plaintiff,  and  did  there  manufact- 
ure the  same  into  lumber,  of  the  value  of  $72,000,  and  converted  the  same 
to  their  own  use,  to  the  damage  of  the  plaintiff  $72,000.        ' 

In  their  answers  the  defendants  deny  seriatim  the  allegations  of  the 
complaint.  But  the  answer  of  Julius  Ordway  and  George  W.  Weidler 
also  contains  a  special  defense,  to  the  effect  following:  That  said  section 
11  is  within  the  grant  made  by  congress  to  the  Northern  Pacific  Railway 
Company,  in  the  act  of  July  2,  1864,  and  accepted  by  the  same;  that 
said  company  afterwards  tiled  with  the  secretary  of  »the  interior  a  map  of 
the  general  route  of  its  road  from  Portland,  on  the  north  side  of  the  Co- 
lumbia, to  Wallula  junction,  and  thereafter,  on  August  31,  1870,  the 
lands  included  in  said  grant  were  withdrawn  from  pre-emption  and  sale, 
except  by  said  company;  that  said  section  11  is  less  than  10  miles  from 
the  line  of  the  general  route  of  said  road,  and  on  said  August  31,  1870, 
was  public  land  of  the  United  Slates,  not  reserved,  sold,  granted,  or  ap- 
propriated otherwise  than  by  said  act  of  1864,  and  thenceforth  and  there- 
after became  and  was  the  property  of  said  company;  that  prior  to  March 
1,  1883,  the  defendants,  with  the  license  and  consent  of  the  Northern 
Pacific  Railway  Company,  and  under  an  agreement  therewith  for  the 
purchase  thereof,  entered  on  said  quarter  section,  and  caused  to  be  cut 
and  removed  therefrom  about  2,806,488  feet  of  saw-logs,  of  which  not 
more  than  two-thirds  would  produce  merchantable  lumber;  and  such 
two-thirds  was  not  worth,  in  the  standing  tree,  more  than  10  cents  per 
thousand  feet.  The  defendants  also  allege  in  the  same  defense  that  they 
caused  said  lumber  to  be  cut  and  removed  from  said  quarter  section  in 
good  faith,  believing  that  the  same  was  the  property  of  the  Northern  Pa- 
cific Railway  Company,  and  not  that  of  the  United  States. 

The  plaintiff  demurs  to  this  defense,  because  the  facts  stated  therein 
do  not  constitute  a  defense  to  the  "cause  of  action"  stated  in  the  com- 
plaint, or  "any  part  thereof."  The  allegation  concerning  the  good  faith 
of  the  defendants  is  a  partial  but  distinct  defense  from  that  of  title  in  the 
company  and  license  therefrom,  and  should  have  been  separately  stated. 
But,  as  no  motion  was  made  to  strike  out  the  answer  on  this  ground, 
(Code  Civil  Proc.  Or.  §  81,)  the  objection  is  waived. 

In  Woodm-ware  Co.  v.  U.  S.,  106  U.  S.  432,  1  Sup.  Gi.  Rep.  398,  the 
supreme  court  decided  that,  in  an  action  for  damages  for  timber  cut  and 
carried  away  from  the  plaintiff's  land,  the  measure  thereof,  in  case  the 
trespass  is  willful,  is  the  value  of  the  timber  at  any  time  before  suit  is 
brought,  with  no  deduction  for  any  labor  or  expense  bestowed  thereon 
by  the  trespasser;  but  where  the  trespass  is  inadvertent  or  unintentional, 
the  measure  of  damages  is  the  value  of  the  timber  at  the  time  of  conver- 
sion, less  the  value  of  such  labor  or  expense. 

The  complaint  in  this  case  charges  the  defendants  as  willful  trespass- 
ers, and  claims  damages  of  them  accordingly;  that  is,  for  the  value  of 
the  timber  after  it  had  been  removed  to  Portiand,  and  manufactured  into 
lumber.     Admitting  that  the  land  on  which  the  timber  was  cut  is  the 
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property  of  the  United  States,  this  defense  of  good  faith  goes  to  the  claim 
for  damages  beyond  the  value  of  the  timber  in  the  tree,  and  consists  in 
the  allegation  that  the  defendants  cut  and  carried  away  the  timber,  sup- 
posing that  the  land  on  which  it  grew  belonged  to  the  Northern  Pacific 
Railway  Company,  under  whose  license  they  were  acting,  wherefore  they 
are  not  willful  trespassers,  nor  liable  for  the  enhanced  value  of  the  prop- 
erty. There  has  been  some  conflict  of  opinion  in  the  courts  as  to  whether 
a  partial  defense,  as  a  matter  in  mitigation  of  damages,  ought  to  be 
pleaded  in  the  answer,  or  given  in  evidence  under  the  denials.  Gilbert 
V.  Rounds,  14  How  Pr.  46;  SaUus  v.  Kipp,  12  How.  Pr.  342;  Lanev.  CHI- 
bert,  9  How.  Pr.  150;  Kneedler  v.  Sternberg,  10  How.  Pr.  67;  Bush  v. 
Prosser,  11  N.  Y.  347;  McKynng  v.  Bull,  16  N.  Y.  297;  FdUmd  v.  John- 
son, 16  Abb.  Pr.  235.  The  last  three  of  these  cases  require  the  matter 
to  be  pleaded. 

In  my  judgment,  the  matter  may  and  ought  to  be  pleaded.  The  pro- 
vision in  the  Code  of  Civil  Procedure  (section  71)  which  confines  the 
answer  to  denials,  and  new  matter  constituting  a  defense  or  counter-daira 
to  the  action,  ought  to  be  so  construed  as  to  admit  such  matter,  where 
it  is  only  an  answer  to  a  part  of  the  cause  of  action, — as  a  part  payment. 
The  word  "defense"  is  a  term  of  art.  It  comes  from  the  Norman  French, 
and  was  used  in  common-law  pleading  in  the  sense  merely  of  denial. 
Rap.  &  L.  Law  Diet.  "Defense;"  1  Chitty,  PI.  462.  Any  new  matter, 
then,  which  confesses  and  avoids  the  plaintdflf's  cause  of  action,  either  in 
whole  or  in  part,  and  so  far  denies  it,  ought  to  be  pleaded  as  a  defense. 
Bush  V.  Prosser,  11  N.  Y.  347;  McKynng  v.  BvU,  16  N.  Y.  297;  Bliss, 
PI.  §  327.  The  spirit  and  purpose  of  the  Code  is  that  the  parties  shall 
state  in  the  pleading  the  facts  of  the  case, — not  the  evidence  of  them, — 
so  that  the  controversy  shall  be  narrowed  to  the  real  matter  in  dispute, 
and  the  issue  shall  involve  nothing  but  what  is  directly  aflBrmed  on  the 
one  side,  and  denied  on  the  other,  and  concerning  which  the  parties 
may  therefore  be  prepared  to  furnish  proof  on  the  trial. 

The  demurrer  to  this  defense  is  based  on  the  proposition  that  neither 
good  faith  nor  honesty  of  purpose  is  a  defense  to  this  action;  citing  6 
Wait,  Act.  &  Def.  129.  It  is  admitted  that  such  faith  or  purpose  is  not 
a  defense  to  the  simple  trespass, — the  breaking  of  the  plaintiffs  close, — or 
the  taking  and  converting  to  the  defendant's  use  the  plaintiffs  timber 
growing  therein.  But  they  ought  to  be  and  are  a  defense  to  the  claim 
made  by  the  plaintiff  to  recover  as  damages  for  such  trespass  and  con- 
version, not  only  the  value  of  the  timber  standing  in  the  tree,  but  the 
enhanced  value  put  on  it,  at  the  expense  of  the  defendants,  in  removing 
it  to  Portland,  and  there  making  it  into  lumber.  This  defense  covers  at 
least  twenty-three  twenty-fourths  of  the  damages  claimed  in  this  case, 
and,  if  established  on  the  trial,  will  be  a  bar  to  the  recovery  thereof.  The 
demurrer  to  it  is  overruled. 

In  support  of  the  demurrer  to  the  defense  of  title  in  the  railway  com- 
pany, and  a  license  therefrom,  counsel  contends  that  the  cession  to  the 
Northern  Pacific,  by  the  act  of  July  2, 1864,  (13  St.  365,)  is  not  a  pres- 
ent grant,  but  oiily  a  legislative  compact  that,  on  the  construction  of  the 
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road,  the  title  to  the  lands  granted  for  that  purpose  shall  vest  in  the  com- 
pany; and  that,  under  the  most  favorable  construction  of  the  act,  the  title 
to  the  lands  granted  only  vested  in  the  company  as  fast  and  far  as  the  road 
was  constructed.  Counsel  also  objects  that  it  does  not  appear  from  the 
defense  that  the  company  has  yet  filed  a  definite  line  of  route  between 
here  and  Wallula  junction,  as  provided  in  section  3  of  the  act.  It  does 
appear  that  the  line  of  the  general  route  has  been  filed  with  the  secretary, 
and  my  impression  is  that,  until  it  is  changed,  it  is  the  definite  one,  or 
has  the  same  efiect.  No  particular  time  is  prescribed  in  which  either 
shall  be  done.  The  filing  of  the  general  line  of  route  has  the  effect,  un- 
der section  6,  to  reserve  the  odd  sections,  for  the  purposes  of  the  act, 
within  40  miles  on  either  side  thereof,  and  to  prohibit  their  "sale  or  en- 
try or  pre-emption,"  except  by  the  company;  and  the  pre-emption  and 
homestead  laws  are  thereby  in  effect  specially  extended  over  the  even 
sections  within  said  limits.  The  omission  to  file  a  more  definite  or  other 
line  of  the  route  of  the  road  does  not  appear  to  be  material  in  this  case; 
for,  whatever  right  the  company  could  acquire  in  this  land  under  the 
act,  before  the  construction  of  the  coterminous  section  of  the  road,  was 
acquired  from  the  filing  of  the  line  of  the  general  route. 

On  the  argument  of  the  demurrer,  it  was  assumed  that  the  court  will 
take  notice  that  no  portion  of  the  Northern  Pacific  road  has  been  con- 
structed between  Portland  and  Wallula  junction,  and  therefore  that  said 
section  11  is  not  coterminous  with  any  constructed  section  thereof. 

In  U.  8.  ^  Ohildm,  8  Sawy.  171,  12  Fed.  Rep.  586,  I  held,  in  the 
language  of  the  syllabus,  that,  "by  the  act  of  July  2, 1864,  the  odd-num- 
bered sections  along  the  line  of  the  road  of  the  Northern  Pacific  Railway 
Company,  for  forty  miles  on  either  side  of  the  line  in  the  territories,  and 
twenty  miles  in  the  states,  are  set  apart  and  devoted  to  the  construction 
of  the  road  of  said  corporation;  but  said  act  is  not  a  present  grant  of  said 
lands  to  said  corporation,  but  only  in  effect  an  agreement  or  provision 
that  the  same  shall  be  conveyed  to  it  absolutely  when  and  as  fast  as  any 
twenty-five  miles  of  said  road  is  constructed  and  accepted  by  the  United 
States;  and,  in  the  mean  time,  the  legal  title  to  the  unearned  and  un- 
patented sections  is  in  the  United  States."  In  the  course  of  the  opinion 
in  that  case,  it  was  substantially  said  that  the  provision  in  section  4  of 
the  Set,  for  the  conveyance  of  the  lands  to  the  corporation,  as  fast  as  each 
section  of  25  miles  of  the  road  was  constructed,  restrains  the  operation 
of  the  words  of  the  present  grant  in  section  3,  so  that,  while  it  is  mani- 
fest that  congress  intended  to  devote  the  lands  in  question  to  the  con- 
struction of  the  road,  yet  it  did  not  intend  to  part  with  the  legal  title  to 
them  only  as  they  were  "earned"  by  such  construction.  It  was  also  said 
that  this  view  is  confirmed  by  the  provisions  in  sections  8  and  9  of  the  act, 
to  the  effect  that,  if  the  corporation  does  not  proceed  with  the  work  as 
therein  provided,  the  United  States  may  take  the  construction  of  the  work 
into  its  own  hands,  and  to  that  end  may  dispose  of  the  unearned  lands 
in  any  way  "needful  and  necessary  to  insure  a  speedy  completion  of  the 
road;"  and  that  such  a  reservation  of  power  is  consistent  with  the  idea 
that  the  lands  are  devoted  to  the  construction  of  the  road,  while  the  legal 
v.30F.no.l— 3 
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title  remains  in  the  United  Slates,  until  they  are  earned,  but  altogether 
inconsistent  with  the  idea  of  a  present  grant  to  the  corporation,  whereby 
it  might  dispose  of,  incumber,  or  waste  the  lands  in  advance  of  the  con- 
struction of  the  road. 

On  this  view  of  the  act,  the  demurrer  to  this  defense  is  well  taken. 
The  land  from  which  the  timber  was  taken  being  unearned,  the  corpo- 
ration had  no  such  right  to  or  interest  in  it  as  would  enable  it  to  dispose 
of  the  timber  thereon,  and  authorize  the  severance  and  removal  of  the 
same  therefrom.  That  was  a  wasting  of  the  land,  and  so  far  a  destruc- 
tion of  its  value.  In  this  respect,  it  is  a  very  different  thing  from  pledg- 
ing the  land  for  aid  in  construction  of  the  road,  subject,  of  course,  to 
all  the  conditions  of  the  act,  and  the  contingency  of  the  corporation's 
compliance  therewith. 

The  case  of  Buttz  v.  N&rthem  Pac,  Ry,  Co.,  7  Sup.  Ct.  Rep.  100,  lately 
decided  by  the  supreme  court,  is  relied  on  by  the  defendants  as  author- 
ity for  the  proposition  that  the  act  of  July  2,  1864,  is  an  unqualified 
present  grant  of  the  odd  sections  included  therein,  whether  earned  or  un- 
earned .  There  is  language,  in  the  opinion  of  the  court,  which ,  abstracted 
from  its  surroundings,  may  be  so  construed.  But  I  am  not  prepared  to 
admit,  however,  that  the  case  goes  so  far.  The  controvei^y  was  for  the 
possession  of  a  tract  of  land  within  the  limits  of  the  grant  to  the  corpo- 
ration, and  coterminous  with  a  constructed  section  of  its  road.  Peronto, 
Buttz's  testate,  claimed  the  land  under  the  pre-emption  act,  alleging  a 
settlement  thereon  on  October  5,  1871,  and  the  corporation  claimed  it 
under  the  act  of  July  2,  1864,  and  brought  suit  to  recover  the  possession 
of  the  same.  At  the  date  of  the  act,  the  land  was  in  the  occupation  of 
Indian  tribes,  whose  title  was  extinguished  by  an  agreement  with  the 
secretary  of  the  interior  on  June  19,  1873,  which  act  was  approved  by 
congress  on  June  22,  1874.  In  the  fall  of  1871,  the  corporation  com- 
menced the  construction  of  its  road  coterminous  with  the  land  in  ques- 
tion, and  in  June,  1872,  the  same  was  completed.  On  February  21, 
1872,  the  corporation  filed  in  the  proper  office  a  map  of  the  general  route 
of  its  road  in  this  locality,  and  on  May  26, 1873,  filed  a  map  of  the  def- 
inite location  of  the  same.  On  August  11,  1873,  and  within  three 
months  from  the  filing  of  the  plat  of  the  survey  of  the  township  in^  the 
local  land-office,  Peronto  presented  to  the  register  and  receiver  his  de- 
claratory statement  as  a  pre-emptor  for  this  land,  which  they  refused  to 
receive,  because  the  land  belonged  to  the  corporation;  and  on  appeal  to 
the  commissioner,  and  thence  to  the  secretary  of  the  interior,  their  action 
was  approved.  The  court  held  that  the  grant  to  the  corporation  included 
the  lands  then  occupied  by  the  Indians,  subject  to  such  occupation,  until 
terminated'  by  congress;  that  Peronto  had  no  valid  claim  to  the  land  in 
controversy,  and  that  the  same  belonged  to  the  corporation  on  two 
grounds:  (1)  That  the  Indian  title  to  the  land  was  not  extinguished 
when  Peronto  commenced  his  settlement;  and  before  he  made  his  declar- 
atory statement,  August  11,  1873,  the  corporation  had  filed  the  definite 
location  of  its  route.  May  26,  1873,  whereupon  its  right  immediately 
attached  to  the  premises.     (2)  On  the  filing  of  the  map  of  the  line  of 
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general  route  of  the  road,  February  21,  1872,  by  operation  of  section  6 
of  the  act  of  1864,  the  odd  sections  for  40  miles  on  either  side  of  said 
line  were  then  withdrawn  from  sale  or  pre-emption,  and  reserved  for  the 
construction  of  the  road.  In  short,  the  occupation  of  Peronto,  prior  to 
the  filing  of  these  maps  of  either  general  or  definite  location  of  the  route 
of  the  road,  could  avail  him  nothing,  as  the  land  was  not  open  to  pre- 
emption, because  the  Indian  title  was  not  then  extinguished;  and,  on  the 
filing  of  the  first  map,  the  land  was  specially  withdrawn  from  sale  or  pre- 
emption, irrespective  of  the  Indian  title,  and,  on  the  filing  of  the  second 
one,  the  right  of  the  corporation  at  once  attached  thereto,  I  have  thus 
been  at  some  pains  to  state  fully  the  circumstances  and  grounds  of  this 
decision,  and  I  do  not  perceive  any  conflict  between  it  and  the  decision 
in  U,  S.  V.  CfiUdera,  in  which  it  was  held  (175)  that  the  legal  title  to  the 
unearned  portions  of  the  grant  was  still  in  the  United  States. 

Two  points  are  clearly  decided  in  BuUz  v.  Northern  Pacific:  .1) 
From  the  filing  of  the  map  of  general  route,  the  odd  sections  within  the 
limits  of  the  grant  are  withdrawn  from  sale  or  pre-emption;  and  (2)  the 
grant  of  the  corporation,  so  far  and  fast  as  the  lands  are  earned  by  the 
construction  of  the  road,  becomes  absolute  and  unqualified.  And'it  may 
also  be  well  implied  from  the  decision  that,  when  the  right  to  any  odd 
section  within  the  limits  of  the  grant  has  finally  vested  in  the  corpora- 
tion, by  reason  of  the  construction  and  acceptance  of  any  portion  of  the 
road,  the  same  will  relate  back  to  the  time  of  filing  the  map  of  general 
route, — the  initiative  step  in  the  process  of  complying  with  the  act;  and 
the  patent  to  which  the  corporation  is  then  entitled  may,  for  all  practical 
purposes,  be  deemed  to  have  issued.  At  least  in  my  judgment,  such  is 
the  law.  But  whatever  might  be  inferred  from  some  general  expressions 
in  the  opinion  of  the  court,  I  do  not  think  that  the  case  decides  that  the 
corporation  has  any  such  right  to  or  interest  in  the  unearned  lands  as 
authorizes  it  to  waste  the  same  by  disposing  of  the  timber  thereon. 

In  the  consideration  of  this  question,  no  weight  has  been  given  to  the 
fact  that  the  time  within  which  the  corporation  was  required  to  complete 
the  road  had  elapsed  before  the  license  to  cut  and  remove  this  timber 
was  given  to  the  defendants,  or  that  it  is  so  generally  understood  as  to 
be  taken  for  granted  that  the  NortHem  Pacific  does  not  intend  to  con- 
struct the  road  between  Portland  and  Wallula  junction.  For  any  default 
or  delay  in  complying  with  the  conditions  of  the  grant,  congress  has  re- 
served to  itself  (sections  8,  9,  Act  1864)  the  power  to  act,  and,  until  it 
does,  the  courts  cannot  take  cognizance  of  the  same.  The  grant  on  this 
division  of  the  route  ought  long  since  to  have  been  resumed,  and  in  some 
way  applied  to  the  construction  of  the  road,  or  restored  to  the  public  do- 
main. And,  in  all  probability,  this  latter  disposition  would  have  been 
made  of  the  matter  ere  this,  but  for  the  irrational  conduct  of  certain  per- 
sons in  congress,  who  stubbornly  insist  that  no  part  of  the  grant  west  of 
the  Missouri  river  shall  be  forfeited,  unless  the  bill  includes  the  earned 
as  well  as  the  unearned  lands. 

On  the  whole,  my  conclusion  is  that  the  demurrer  to  this  defense  is 
well  taken,  and  that  it  must  be  sustained. 
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United  States  v.  Obdway  and  others. 
(Cfireuit  Court,  D.  Oregon.    March  7, 1887.) 

Dbadt,  J.  'Fliis  case  was  argaed  and  submitted  with  the  foregoing  one.  It 
is  alleged  in  the  complaint  that  on  May  1, 1888,  and  divers  days  since,  the  de- 
fendants  cut  and  remoyed  from  the  public  lands  of  the  United  States,  to-wit, 
the  W  i  of  section  18  of  township  8  W..  of  range  9  E.  of  the  Wallamet  merid- 
ian, situate  in  Washington  Territory,  800  trees,  and  cut  the  same  into  cord- 
wood,  to-wit,  8,000  cords,  of  the  value  of  $7,500,  and  wrongfullv  converted  the 
same  to  their  own  use,  to  the  damage  of  the  plaintiff  $7,500.  The  defenses  are 
similar  to  those  made  in  the  foregoing  case,  to-wit :  Denials;  a  license  from  the 
Northern  Pacific  Railway  Company;  and  the  cutting  was  done  in  good  faith. 
In  the  second  defense  it  is  alleged  that  the  premises  are  within  the  limits  of 
the  grant  to  the  Northern  Pacific  on  the  line  of  its  general  route  between 
*  Portland  and  Wallula  junction,  and  that,  acting  under  a  license  from  said 
corporation,  they  cut  and  removed  from  said  half  section  not  more  than  1.800 
cords  of  wood,  of  no  greater  value  when  standing  in  the  tree  than  10  cents  a 
cord. 

The  demurrer  to  the  defenses  of  good  faith  is  overruled,  and  sustained  to 
that  of  license  from  the  Northern  Pacific. 


Piebce  and  others  v.  Town  of  St.  Anne. 
{Circuit  Court,  N,  D,  lUinoU.    January  81, 1887.) 

1,  FIjEabinci — SuBPLus AOB— Ins u fvicikkt  Evtdbncb  Set  Out. 

Where,  in  an  action  on  town  bonds,  the  declaration  suflSciently  avers  the 
facts  required  by  the  state  constitution  to  validate  the  issuing  of  the  bonds, 
and  the  town  clerk's  certificate  of  such  facts,  made  a  part  of  the  complaint,  is 
insufficient,  this  insufficiency  is  not  a  ground  of  demurrer,  since  it  is  only  evi- 
dence of  the  facts  pleaded,  and  mere  surplusage. 

3.  Same— Pabties— Lbgal  Title. 

The  declaration,  showing  that  the  plaintiffs  were  the  legal  owners  of  the 
bonds,  is  not  demurrable  by  reason  of  the  fact  that  it  also  shows  that  other 
persons  than  the  plaintiffs  were  the  equitable  owners  of  the  bonds. 

At  Law. 

Thonias  S.  McClelland,  for  plaintiff. 

H.  Loving,  C.  R.  StarVy  and  Thomas  P.  Bonfidd,  for  defendant. 

Blodgett,  J.,  (praOy.)  This  is  a  suit  to  recover  upon  an  alleged  issue 
of  bonds  by  the  defendant  town  to  aid  in  the  construction  of  the  Chicago, 
Danville  &  Vincennes  Railroad,  and  defendant,  by  a  demurrer  to  the 
declaration,  raises  the  question  whether  a  cause  of  action  is  made  out  by 
the  declaration.  The  pleader  has  set  out  at  length,  not  only  the  statutes 
of  Illinois,  whereby  it  is  claimed  the  town  was  empowered  to  issue  the 
bonds  in  question,  but  also  the  steps  taken  to  call  a  town  meeting  to  vote 
upon  the  question  of  issuing  the  bonds,  and  the  action  of  such  meeting 
sanetioning  and  authorizing  such  issue,  with  what  seems  to  me  ample 
averments  of  the  performance  of  all  the  conditions  precedent  required  to 
make  a  valid  issue  of  bonds.     The  defendant  contends  that,  as  the  al- 
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leged  issue  of  bonds  was  made  after  the  constitution  of  1870  took  effect, 
it  is  incumbent  on  the  plaintiff  to  show  that  all  the  conditions  precedent 
were  complied  with,  and  undoubtedly  this  position  is  well  taken.  As 
the  demurrer  admits  all  the  allegations  of  the  declaration  which  are  well 
pleaded,  it  must  be  considered  as  admitted  that  a  town  meeting  was  duly 
called  by  the  requisite  number  of  freeholders  to  vote  upon  the  question 
of  issuing  the  bonds  to  aid  in  the  construction  of  the  railroad;  that  the 
town  meeting  was  duly  held,  and  a  large  majority  of  the  votes  cast  in 
favor  of  the  measure;  that  the  town  authorities  (that  is,  the  board  of 
town  auditors)  directed  the  supervisor  to  issue  and  deliver  the  bonds, 
and  they  were  issued  accordingly,  and  delivered  to  persons  authorized 
by  the  railroad  company  to  receive  them  in  its  behalf.  It  seems  to  me 
this  is  enough  to  make  the  bonds  valid  and  binding  in  the  hands  of  the 
railroad  company  to  whom  they  were  voted,  without  passing  upon  the 
question  of  whether  plaintiffs  are  shown  by  ttie  averments  to  be  bona  fide 
purchasers  of  the  bonds  for  value. 

In  the  argument  much  stress  was  laid  upon  the  insuflBciency  of  the 
certificate  of  the  derk  as  to  the  proceedings  and  result  of  the  town  meet- 
ing; but  the  avermepts  which  precede  that  certificate  are  so  ample  and 
broad  as  to  make  the  clerk's  certificate  merely  surplusage.  Copying  the 
clerk's  certificate  into  the  declaration  was  only  pleading  the  evidence, 
and  not  pleading  it  all;  that  is,  the  averments  of  the  declaration  show 
that  more  was  done  than  is  set  out  in  the  clerk's  certificate.  For  illus- 
tration, it  is  urged  that  the  derk  does  not  state  that  a  moderator  was 
chosen  to  preside  at  the  meeting;  but  it  is  averred  that  a  moderator  was 
duly  chosen,  and  presided,  and  it  seems  to  me  that  plaintiffs  will  be 
allowed  to  show  this  fact  by  any  competent  proof.  Three  suits  have 
been  brought,  two  of  which  have  been  to  the  supreme  court  of  Illinois, 
and  one  to  the  supreme  court  of  the  United  States,  in  which  this  issue 
of  bonds  was  involved;  although  it  may  perhaps  be  hereafter  held  that 
none  of  them  have  gone  so  far  as  to  hold  the  bonds  valid  and  binding 
upon  the  town,  so  as  to  cut  off  the  discussion  and  consideration  of 
their  validity  in  this  case. 

It  is  also  objected  that  the  plaintiffs  show  no  title  to  the  bonds.  The 
averments  in  this  particular  are,  in  substance,  that  the  bonds  were  issued 
and  delivered  to  the  firm  of  Joseph  E.  Young  &  Co., — said  firm  being 
composed  of  Joseph  E.Young,  William  D.  Judson,  and  Amos  Tenney; 
and  the  declaration  contains  the  further  averment  that  Young  was  duly 
adjudicated  bankrupt  in  1876,  and  the  plaintiff  Pierce  appointed  his 
assignee;  and  the  plaintiffs  in  the  suit  are  Pierce,  assignee  of  Young,  and 
Judson  and  Tenney.  It  is  true,  the  declaration  also  goes  on  to  say  that 
the  interest  of  Young  is  now  owned  by  Stebbins,  and  that  other  persons 
have  become  equitable  owners  of  the  interests  of  Judson  and  Tenney; 
but  the  legal  effect  of  this  statement  is  to  show  that  the  legal  title  to  the 
bonds  is  still  in  the  members  of  the  firm  of  Young  &  Co.,  so  that  Pierce, 
assignee,  Judson,  and  Tenney  are  the  proper  parties  plaintiff,  and  the 
mention  of  the  equitable  interests  of  Stebbins  and  others  in  the  bonds  is 
really  no  part  of  the  pleadings.     Upon  the  whole,  then,  I  think  enough 
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is  set  out  in  the  declaration  to  show  a  right  of  action  in  favor  of  plain- 
tiffs on  these  bonds. 

The  demurrer  is  overruled,  with  leave  for  defendant  to  plead  withia 
one  week,  if  it  elects  so  to  do. 


Chandleb  and  another  v.  Thompson  and  another. 
(Circuit  ConrU  W,  B,  North  Carolina.    November  Term,  1888.) 

1.  Fraud — Sale  of  MACHmBRT— Written  Contract— Evidence— Aobnot. 

Id  an  action  for  the  price  of  saw-mill  machinery  manufactured  and  sold 
under  a  written  contract  calling  for  an  engine  of  certain  horse-power,  and 
containine:  an  express  warranty  that  the  machinery  would  do  good  work,  it 
cannot  be  shown,  on  the  part  of  the  defendants,  that  plaintiffs'  agent  fraudu- 
lently represented  that  the  machinery  which  they  proposed  to  buy  was  of  the 
character,  and  had  the  capacity,  to  do  their  work, 

2.  Evidence— Expert  Testimony— Machinery. 

A  machinist  may  testify,  as  an  expert,  whether  the  defective  work  and  con- 
dition of  a  steam  saw-mfll.  set  up  and  afterwards  examined  by  him,  is  due  to 
defective  construction,  or  want  of  skill  in  the  management  of  it. 
8.  New  Trial— Motion  for— Necessity  of  Bill  of  Exceptions. 

Upon  a  motion  for  a  new  trial  in  a  circuit  court  of  the  United  States,  where 
the  amount  in  controversy  is  not  sufficient  to  admit  of  a  writ  of  error  to  the 
supreme  court,  a  bill  of  exceptions  is  not  essential,  in  order  to  avail  of  excep- 
tions taken  at  the  trial.  The  recollection  of  the  court  may  be  aided  by  affi- 
davits and  the  briefs  of  counsel. 

4.  Same— Jurors'  Affidavits. 

Upon  a  motion  for  a  new  trial,  jurors  will  not  be  allowed  to  explain  the 
grounds  of  their  verdict. 

5.  Same— Newly-Discovered  Evidence. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly -discovered  evidence, 
if  the  evidence  relied  on  is  merely  cumulatiye,  and  if  the  witness  apparently 
might  have  been  produced  at  the  first  trial. 

6.  Same— Improper  Argument— Objection. 

Remarks  of  counsel  in  the  course  of  argument  to  the  jury,  claimed  to  be 
improper,  should  be  objected  to  at  the  time,  and  the  interposition  of  the  court 
invoked,  in  order  to  render  such  misconduct  available  upon  motion  for  a  new 
trial. 

Action  for  the  price  of  machinery  sold.  Verdict  for  plaintiffs.  De- 
fendants moved  for  a  new  trial. 

Davidson  d:  Martin  and  J,  H,  Merrimon^  for  defendants. 
Shuford  &  JoneSy  for  plaintifis. 

Dick,  J.  This  case  was  tried  before  me  at  Asheville  at  the  regular 
term  of  the  court,  in  May,  1886,  and  judgment  was  rendered  on  a  ver- 
dict in  favor  of  the  plaintiffs.  A  motion  was  made  for  a  new  trial  at  said 
term,  and  was  continued  for  argument  and  the  preparation  of  briefs  by 
counsel.  Exceptions  to  the  rulings  of  the  court  were  taken  by  the  counsd 
of  the  defendants  during  the  trial,  but  were  not  formally  reduced  to  writ- 
ing, and  presented  in  the  court  for  signing.  As  the  amount  in  contro- 
versy in  this  action  is  not  sufficient  to  entitle  the  defendants  to  a  wiit  of 
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error  to  the  supreme  court,  to  review  the  actions  and  rulings  of  this  court, 
a  regular  bill  of  exceptions  was  unnecessary,  and  is  not  strictly  essential, 
on  a  motion  for  a  new  trial,  as  the  recollections  of  the  court  may  be  aided 
by  affidavits  and  the  briefs  of  counsel.  Written  and  signed  exceptions 
would  be  of  service  on  this  motion,  as  the  counsel  of  the  parties  do  not, 
in  some  respects,  concur  in  their  recollections  of  the  proceedings,  and  the 
court  does  not  clearly  and  distinctly  remember  all  the  details  of  the  trial. 
I  have  a  strong  impression  as  to  th<)  decided  preponderance  of  the  tes- 
timony in  favor  of  the  plaintiffs,  and  the  justness  of  the  verdict;. 

As  the  counsel  of  defendants,  in  their  arguments  and  elaborate  brief, 
have  manifested  such  earnest  confidence  in  the  correctness  of  their  legal 
propositions,  I  have  considered  their  motion  with  some  degree  of  care, 
upon  their  statement  of  exceptions  taken  on  the  trial.  I  have  not 
deemed  it  necessary  to  refer  to  the  statements  of  the  recollection  of  the 
counsel  of  the  plaintiffs,  and  decide  questions  of  variance  in  the  matters 
in  dispute. 

Before  referring  specially  to  the  arguments  and  the  authorities  cited 
by  the  counsel  of  the  parties,  I  will  state  some  general  principles  of  law 
involved  in  the  controversy,  as  announced  by  text  writers  and  sustained 
by  decided  cases.  Where  a  witness  is  offered  as  an  expert,  for  the  pur- 
pose of  giving  information  and  opinions  to  the  jury  to  aid  them  in  their 
determination  of  questions  of  fact,  the  court,  by  means  of  a  preliminary 
examination,  must  first  determine,  as  a  question  of  fact,  the  qualifica- 
tions of  the  witness  as  an  expert.  The  proper  test  for  the  admissibility 
of  such  testimony  is  whether  the  witness  offered  as  an  expert  has  any 
peculiar  knowledge  or  experience,  not  common  to  mankind,  which  renders 
his  opinions  founded  on  such  knowledge  or  experience  any  aid  to  the 
court  or  jury  in  correctly  determining  the  questions  at  issue.  When 
such  witness  is  adjudged  to  be  an  expert,  he  may  be  allowed  to  testify 
on  questions  of  science  or  skill  in  any  art  or  trade  in  which  he  is  in- 
structed by  study  or  experience.  Every  business  or  employment  requir- 
ing peculiar  knowledge  or  experience,  and  which  has  a  particular  class  of 
persons  devoted  to  its  pursuit,  is  an  art  or  trade ;  and  any  person  who,  by 
study  or  experience,  has  acquired  this  peculiar  knowledge  and  practical 
skill,  may  be  allowed  to  give  in  evidence  his  opinions  upon  such  matters 
of  technical  knowledge  and  skill,  within  the  limits  of  his  business,  to 
enlighten  the  minds  of  a  jury  whfere  they  have  to  determine  such  mat- 
ters in  a  pending  trial.  An  expert  cannot  be  properly  allowed  to  ex- 
press an  opinion,  on  the  whole  evidence,  as  to  the  general  merits  of  a 
case,  or  as  to  the  amount  of  damages  that  ought  to  be  assessed  in  a  trial, 
as  these  are  questions  exclusively  for  a  jury  to  determine. 

When  an  expert  may  properly  express  an  opinion,  he  does  not  decide 
the  questions  in  issue;  he  only  aids  the  jury  in  arriving  at  correct  con- 
clusions, and  they  must  determine  the  questions  of  fact  about  which  the 
opinion  of  the  expert  was  given.  The  credibility  of  such  testimony 
may  be  tested  by  the  rules  of  evidence  applicable  to  other  witnesses,  and 
its  value  greatly  depends  upon  the  knowledge,  experience,  opportunity, 
and  capacity  of  the  witness,  and  the  soundness  of  the  reasons  upon 
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which  his  opinions  are  founded.  The  only  purpose  and  effect  of  such 
testimony  is  to  enlighten  the  minds  of  a  jury  upon  subjects  upon  which 
they  have  acquired  no  theoretical  or  practical  knowledge.  A  witness 
who  has  acquired  knowledge  in  a  particular  art  by  long  experience,  can 
generally  give  a  more  intelligent,  intelligible,  and  satisfactory  opinion 
about  his  vocation  than  can  be  given  by  scientific  experts  upon  questions 
of  science,  upon  which  opinions  are  often  formed  by  means  of  tlieories, 
conjectures,  and  abstract  reasonings. 

Upon  subjects  of  general  knowledge,  and  upon  matters  pertaining  to 
the  daily  occurrences  and  the  usual  business  avocations  of  ordinary  life, 
a  jury  is  presumed  to  be  fisimiliar,  and  to  need  no  aid  from  the  opinions 
of  a  witness  in  making  necessary  and  natural  inferences  and  deductions 
from  facts  ascertained  by  them  from  the  evidence  offered.  When  such 
subjects  and  matters  are  to  be  investigated  upon  a  trial,  the  rules  of  evi- 
dence as  to  expert  witnesses  are  not  applicable.  But  in  a  case  like  the 
one  now  before  us,  where  they  are  required  to  consider  the  construction, 
quality,  capacity,  and  proper  operation  of  complicated  machinery,  they 
must  be  informed  in  some  way  upon  the  subject,  as  but  few  jurors  are 
qualified  to  form  correct  conclusions  as  to  an  art  with  which  they  are 
not  familiar.  The  reasonable  and  legal  way  of  obtaining  such  necessary 
information  is  the  hearing  of  the  opinions  of  witnesses  who,  by  the  usual 
methods  of  acquiring  such  knowledge  and  skill,  have  made  themselves 
capable  of  forming  and  expressing  intelligent  and  rational  views  upon 
such  subjects. 

In  this  case  the  jury  on  the  trial  might  have  been  able  to  decide  that 
the  saw-mill  would  not  exert  the  full  capacity  of  its  power,  and  do  good 
work,  from  the  facts  stated  by  the  witnesses  that  the  saw  was, warped, 
and  the  frame  of  the  machinery  was  out  of  plumb,  and  was  operated  by 
persons  who  had  little  knowledge  and  skill  in  such  business;  but  they 
would  not  have  been  able  to  determine  from  such  facts  the  questions 
arising  out  of  the  express  warranty  as  to  the  exact  horse-power  of  the 
engine  furnished  by  the  plaintiffs,  in  alleged  compliance  with  the  terms 
of  their  engagement,  and  the  reasonable  and  proper  management  cove- 
nanted by  the  defendants;  and  these  were  some  of  the  material  questions 
in  issue  to  be  determined  by  the  jury. 

A  steam  saw-mill  is  certainly  a  kind  of  machinery  that  requires  pe- 
culiar knowledge  and  skill  in  its  erection  and  operation,  in  order  to  ex- 
ert and  exercise  the  full  capacity  of  its  power.  I  think  that  I  acted 
right  on  the  trial  of  this  case  in  allowing  an  experienced  machinist,  who 
had  acquired  information  by  actual  observation  and  careful  examination, 
to  give  his  opinion  in  evidence  to  enlighten  the  minds  pf  the  jury  as  to 
the  horse-power  of  the  engine,  and  whether  the  saw-mill  machinery  was 
in  such  working  order  as  to  exert  the  full  force  of  its  Lower;  and  also 
upon  the  question  as  to  what  would  be  the  effects  and  c  nsequences  that 
would  result  from  operating  the  machinery  when  not  pj  >perly  adjusted, 
and  unskiUfuUy  managed. 

I  will  now  consider  more  particularly  the  exceptions  If  the  defendant, 
as  stated  in  the  brief  of  their  counsel.     First  exception; 
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••The  controverted  issue  was  whether  the  failure  of  the  machinery  to  per- 
form the  work  which  it  was  expected  by  the  defendants,  and  represented  by 
the  plaintiffs,  to  perform,  was  attributable  to  the  fact  that  it  was  not  of  the 
requisite  capacity,  (a  13  horse-power  engine,)  or  defective  construction,  as 
insisted  by  the  defendants;  oi"  to  want  of  skiU  and  care  in  its  management,  as 
insisted  by  the  plaintiffs.  With  a  view  to  show  that  the  failure  of  the  ma- 
chinery was  due  to  the  carelessness  or  want  of  skill  on  the  part  of  the  defend- 
ants, the  plaintiffs  introduced  one  Boyd,  who  had  put  down  the  mill  as  their 
agent,  and  afterwards  had  been  employed  by  the  defendants  to  examine  and 
reset  it;  and  were  permitted,  against  defendants'  objection,  to  put  the  ques- 
tion •  whether  the  defective  work  and  condition  of  the  mill  was  owing  to  de- 
fective construction,  or  want  of  skill  or  management  on  the  part  of  defend- 
ants.* The  witness  answered  'that,  in  his  opinion,  it  was  owing  to  want  of 
proper  care  and  skill  in  the  management.'    The  defendants  excepted." 

The  oourt,  upon  preliminary  examination,  had  adjudged  the  witness 
Boyd  to  be  an  expert  machinist.  He  had  been  employed  in  such  art 
and  trade,  both  by  plaintiffs  and  defendants,  and  had  acquired  full 
knowledge  as  to  the  quality  of  the  machinery,  and  its  horse-power  capac- 
ity. He  bad  adjusted  and  arranged  the  mill,  and  it  did  good  work. 
The  mill  was  subsequently  erected  at  another  place,  and  was  put  out  of 
proper  order  by  the  unskillful  arrangement  and  management  of  incom- 
petent machinists,  sawyers,  and  workmen.  He  also  iurther  testified 
that,  by  actual  measurement,  he  was  satisfied  that  the  engine  was  of  13 
horse-power  capacity.  The  plaintiffs  had  sold  the  engine  as  of  13  horse- 
power, and  had,  in  a  printed  express  warranty,  stipulated  "that  the  ma- 
chinery above  described  shall  be  well  and  properly  manufactured,  of 
good  material,  and  that,  with  proper  management,  it  will  perform  well;" 
and  the  defendants,  under  their  hands  and  seals,  had  accepted  this  war- 
ranty as  a  part  of  the  contract,  and  had  also  covenanted  "to  use  the  said 
machinery  with  reasonable  care." 

Thus  it  appears  that  proper  management  was  an  express  stipulation 
in  the  mutual  contracts  of  the  parties,  and  was  one  of  the  issues  to  be 
decided  by  the  jury,  who  were  incapable  of  determining  this  question 
of  mechanical  skill,  and  were  enlightened,  properly,  by  the  opinion  of 
an  intelligent  and  experienced  machinist,  formed  by  his  own  observa- 
tion and  actual  examination,  and  not  from  the  testimony  of  other  wit- 
nesses. As  the  value  of  such  testimony  was  estimated  by  the  jnry,  and 
was  subject  to  all  the  tests  of  truth  provided  in  the  well-settled  rules  of 
evidence,  it  cannot,  in  any  manner,  be  regarded  as  improperly  influencing 
a  determination  of  the  general  merits  of  the  case.  The  jury  decided 
the  questions  of  fact  by  weighing  the  testimony  of  the  expert  witnesses 
on  both  sides  of  the  controversy. 

The  counsel  of  defendants,  in  support  of  their  exception,  cited  sev- 
eral adjudged  cases  which  I  cannot  conveniently  obtain,  and  must, 
therefore,  rely  on  the  quotations  stated  in  their  brief. 

The  case  of  Wilem  v.  Reedy,  33  Minn.  503,  24  N.  W.  Rep.  191,  seems 
to  be  an  authority  sustaining  the  views  of  the  defendants'  counsel;  but 
I  do  not  concur  in  the  decision,  as  I  understand  it  from  the  brief.  I 
think  ihat|  in  all  cases  where  questions  of  special  mechanical  skill  and 
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care  are  involved  in  a  trial  in  court,  a  jury  may  be  properly  aided  in  de- 
termining such  question  by  the  opinion  of  an  intelligent  and  practical 
mechanic,  as  he  is  better  instructed  and  qualified  to  form  a  correct  and 
just  opinion  upon  such  questions  than  an  inexperienced  jury.  Travs- 
portation  Line  v.  Hape^  95  U.  S.  297. 

The  other  cited  cases  {Bxiadon  v.  S(ymer8et  Potters^  Works,  121  Mass.  446; 
Hopkins  v.  Indianapolis,  etc,,  R.  Cb.,  78  111.  32;  Koons  v.  SL  Ixnm  R.  Cb., 
65  Mo.  592)  do  not  appear  to  be  in  point,  as  they  involved  questions 
which  were  not  within  the  technical  limits  of  any  science,  art,  or  trade, 
and  required  no  special  skill  or  knowledge,  but  were  matters  of  general 
observation  or  common  experience,  which  a  jury  was  competent  to  deter- 
mine. 

Second  exception: 

"The  defendants  proposed  to  show  that,  when  they  went  to  plaintiffs' 
agent  (Van  Gilder)  to  purchase,  they  informed  him  that  they  were  not  quali- 
fied to  judge  of  the  capacity  and  quality  of  machinery,  having  had  then  no 
experience  in  its  management.  They  explained  to  him  particularly  the  kind 
of  work  they  desired  to  do,  the  character  of  the  timber,  and  other  circum- 
stances material,  and  asked  him  to  recommend  the  machinery  necessary; 
that  thereupon  he  did  recommend  the  machinery  they  afterwards  purchased, 
and  assured  them  that  it  was  of  the  character,  and  had  the  capacity,  to  do 
their  work;  that  defendants  having  confidence  in  plaintiffs'  agent,  and  rely- 
ing upon  his  representations,  they  made  the  purchase;  and  that  those  repre- 
sentations were  false,  were  so  known  to  be  by  the  said  agent,  and  were 
made  with  the  intent  to  deceive  and  induce  the  defendants  to  buy.  This  tes- 
timony was  rejected." 

The  contract  of  sale  was  consummated  by  a  contract  signed  and  sealed 
by  the  defendants,  and  contained  various  express  stipulations  on  the 
part  of  defendants,  and  an  express  warranty  of  the  capacity  and  quality 
of  machinery  on  the  part  of  plaintiffs,  which  will  be  set  forth  in  terms  in 
a  subsequent  part  of  this  opinion.  This  exception  presents  no  difficulties 
requiring  elaborate  discussion,  as  the  principles  of  law  involved  are  well 
settled  in  text  writers,  and  in  judicial  decisions  of  the  highest  authority. 

In  Bast  V.  Bam.k,  101  U.  S.  93,  we  find  the  law  thus  announced: 

"No  principle  of  evidence  is  better  settled  at  the  common  law  than  that, 
when  persons  put  their  contracts  in  writing,  it  is,  in  the  absence  of  fraud,  ac- 
cident, or  mistake,  conclusively  presumed  that  the  whole  engagement,  and  the 
extent  and  manner  of  their  undertaking,  was  reduced  to  writing.  When  par- 
ties, without  any  fraud  or  mistake,  have  deliberately  put  their  engagements 
in  writing,  the  law  declares  the  writing  to  be  not  only  the  best,  but  the  only, 
evidence  of  their  agreement,  and  we  are  not  disposed  to  relax  the  rule.  It 
has  been  found  to  be  a  wholesome  one,  and,  now  that  parties  are  allowed  to 
testify  in  their  own  behalf,  the  necessity  of  adhering  strictly  to  it  is  all  the 
more  important." 

I  need  not  refer  to  other  authorities  firmly  establishing  the  familiar 
general  rule  that  parol  evidence  of  contemporary  oral  agreements,  com- 
munications, or  stipulations  cannot  be  permitted  to  vary,  qualify,  or 
contradict,  or  add  to,  or  subtract  from,  the  absolute  terms  of  a  written 
contract.  This  general  rule  is  subject  to  some  modifications,  but  no  real 
exceptions,  in  courts  of  common  law.     I  will  refer  to  some  of  these 
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modifications  for  the  purpose  of  showing  that  they  are  not  applicable  to 
the  case  now  before  us. 

Parol  evidence  of  surrounding  circumstances  is  admisable  to  show  the 
subject-matter  of  the  contract,  when  ambiguous  or  indefinite;  but  the 
express  terms  cannot  be  varied  by  proof  of  the  negotiations  and  transac- 
tions out  of  which  it  grew,  and  the  circumstances  which  surrounded 
its  adoption.  In  construing  the  terms  of  a  written  contract,  such  evi- 
dence is  allowable  for  the  purpose  of  ascertaining  the  real  intention  of 
the  parties,  but  no  new  obligation  or  duty  can  be  imposed  on  a  party 
which  is  not  warranted  by  a  fair  and  reasonable  construction  of  the 
words  of  the  instrument.  The  general  current  of  authorities  shows  that 
parol  evidence  is  only  admissible  in  courts  of  law  to  aid  in  the  construc- 
tion of  written  contracts,  admitted  or  proved:  to  ascertain  the  subject- 
matter;  to  show  the  real  nature  of  the  instrument;  or  to  explain  latent 
ambiguities  or  indefinite  terms;  or  to  give  effect  to  general  customs,  when 
they  do  not  contradict  express  stipulations;  or  when  the  original  contract 
was  verbal  and  entire,  and  a  part  only  of  it  was  reduced  to  writing. 
Parol  evidence  is  permissible  to  show  a  subsequent  agreement,  on  a  new 
consideration,  varying  the  terms  of  a  written  contract. 

The  exceptions  to  the  general  rule  as  to  the  parol  evidence  that  relate 
to  fraud,  mistake,  or  accident  in  a  written  contract  usually  arise  in 
courts  of  equity,  which  have  ample,  elastic,  and  flexible  forms  and  modes 
of  procedure  in  administering  full  and  adequate  relief  to  suitors.  Courts 
of  equity  will  look  beyond  the  terras  of  a  written  contract,  and  consider 
the  whole  transaction,  and  will  hear  parol  evidence  in  the  investigation 
of  allegations  as  to  matters  of  fraud  which  induced  or  affected  the  terms 
of  the  contract,  if  the  person  seeking  relief  has  acted  promptly  and  de^ 
cidedly  upon  the  discovery  of  fraud,  and  has  not  derived  such  benefits 
from  the  transaction  as  to  prevent  the  parties  from  being  placed  in  statu 
quo.  Proof  of  fraud,  in  actions  at  law,  is  restricted  to  narrower  limits; 
tiie  allied  fraud  must  affect  the  execution  of  the  instrument. 

In  George  v.  TatCy  102  U.  S.  564,  we  find  the  rule  of  evidence  upon 
this  subject  clearly  stated  and  sustained  by  cited  authorities: 

"Proof  of  fraudulent  representations  by  Myers  and  Green,  beyond  the  re- 
cital in  the  bond,  to  induce  its  execution  by  the  plaintiffs  in  error,  was  prop- 
erly rejected.  It  is  well  settled  that  the  only  fraud  permissible  to  be  proved 
at  law  In  these  cases  is  fraud  touching  the  execution  of  the  instrument, — 
such  as  misreading,  etc.  The  evidence  was  properly  rejected  for  another 
reason.  Where  a  party  reaps  the  benefit  which  the  bond  gives  in  such  cases, 
and  is  called  upon  to  respond,  he  is  not  permitted  to  repudiate  the  obliga- 
tion he  has  assumed.'' 

The  rules  and  principles  of  law  thus  announced  are  applicable  to  the 
case  now  before  us.  The  contract  between  the  plaintiffs  and  defendants 
about  the  saw-mill  is  evidenced  by  a  written  and  sealed  instrument,  con- 
taining mutual  and  dependent  covenants,  defining  the  rights,  liabilities, 
and  duties  of  the  respective  parties,  and  providing  a  specific  remedy  for 
any  defects  that  might  be  discovered  in  the  material,  construction,  and 
proper  working  of  the  engine  and  other  machinery. 
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From  the  legal  views  of  the  defendants'  counsel,  so  dearly  and  confi- 
dently expressed  in  their  brief,  I  suppose  that  they  did  not  advert  to  the 
distinction,  so  well  settled,  between  a  civil  action  in  our  state  courts,  in 
which  legal  and  equitable  rights  and  remedies  may  be  adjusted  and  de- 
termined in  the  same  trial,  and  an  action  at  law  in  the  federal  courts,  in 
which  the  principles,  forms,  and  remedies  of  law  and  equity  cannot  be 
blended.     Van  Norden  v.  M&rton,  99  U.  S.  378. 

The  third  cause  assigned  for  a  new  trial  is  newly-discovered  and  ma- 
terial evidence,  which  by  due  diligence  could  not  be  procured  on  the 
trial,  and,  if  a  new  trial  is  granted,  will  certainly  change  the  result. 
The  counsel  for  defendants  strenuously  insists  that  new  trials  ought  to  be 
liberally  granted,  "in  furtherance  of  justice." 

In  criminal  cases,  when  the  life  or  liberty  of  the  citizen  is  involved, 
a  judge  may  properly  exercise  a  liberal  discretion  in  allowing  a  person 
convicted  to  have  another  opportunity  of  explanation  and  defense,  when 
there  is  reasonable  doubt  as  to  guilt,  or  fairness  in  the  first  trial.  But 
in  civil  cases,  when  the  rights  of  the  parties  have  once  been  determined 
after  full  investigation,  by  an  impartial  jury,  the  discretion  of  the  judge 
should  be  a  legal  discretion,  controlled  by  the  principles  and  usages  of 
law.  The  statute  conferring  jurisdiction  upon  the  federal  courts  to 
^rant  new  trials  expressly  provides  that  such  power  should  be  exercised 
"for  reasons  for  which  new  trials  have  been  usually  granted  in  courts  of 
law."  This  provision  applies  only  to  jury  trials,  and  is  directory  to  the 
courts,  to  be  governed  by  the  rules  and  principles  of  the  common  law. 
The  courts  of  the  common  law  have  usually  granted  new  trials  when  the 
verdict  is  against  the  weight  of  the  evidence,  or  contrary  to  law,  or  when 
excessive  or  manifestiy  insuflScient  damages  have  been  awarded ;  for  the 
admission  of  illegal  evidence,  or  the  rejection  of  competent  evidence;, 
or  when  a  party  has  been  deprived  of  evidence  by  accident,  and  without 
fault  on  his  part,  or  is  taken  by  surprise  in  a  matter  that  he  could  not 
reasonably  anticipate;  for  misdirection  of  the  court  upon  material  ques- 
tions of  law,  or  for  serious  irregularity  in  the  trial;  or  misconduct  of  the 
jury;  or  unfair  conduct  of  the  prevailing  party;  or  manifest  injustice 
has  been  done.  Courts  of  law  have  also  granted  new  trials  when  the 
losing  party  has  discovered  material  evidence  since  the  trial,  and  satis- 
fied the  court  that  he  had  used  due  diligence  in  preparing  his  case  for 
trial;  that  the  newly-discovered  evidence  will  tend  to  prove  a  material 
faxA  which  was  not  directiy  in  issue  on  the  trial,  or  was  not  then  known 
and  investigated  by  proof,  and  wiU  probably  produce  a  difierent  result. 
A  losing  party  cannot  properly  be  allowed  a  new  trial  for  newly-discov- 
ered evidence  which  presents  no  new  fact,  but  is  merely  cumulative  in  its 
nature,  or  when  he  has  not  exercised  previous  diligence  in  procuring  it, 
when  the  means  were  within  his  power.     Steph.  PI.  95. 

I  have  read,  and  carefully  considered,  the  allegations  and  statements 
of  matters  of  fact  set  forth  in  the  afiidavits  of  the  defendants,  and  of  N, 
W.  Girdwood.  The  statements  of  Mr.  Girdwood  refer  only  to  the  horse- 
power capacity  of  the  engine,  and  are  merely  cumulative  expert  evidence 
upon  one  of  the  main  questions  involved  in  the  issues  that  were  before 
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the  jury,  upon  which  therfe  was  expert  testimony  on  both  sides  of  the 
controversy.  If  a  new  trial  should  be  granted,  the  newly-discovered  tes- 
timony would  be  submitted  to  the  jury  for  the  purpose  of  rebutting  or 
outweighing  the  testimony  of  the  manufacturers  of  the  engine,  and  two 
other  intelligent  and  experienced  machinists.  The  defendants  have  failed 
to  satisfy  me  that  they  exercised  due  diligence  in  discovering  and  procur- 
ing on  the  trial  the  evidence  now  for  the  first  time  presented.  The  case 
was  pending  in  court  for  more  than  two  years,  and  from  the  pleadings  it 
appears  that  defendants  were  aware  of  the  nature  of  the  legal  defense 
claimed  by  them  under  the  contract  of  purchase,  and  they  must  have 
been  advised  of  the  kind  of  evidence  required  to  sustain  their  allegations. 

Mr.  Girdwood  was  a  citizen  of  AsheviUe,  the  place  where  the  machinery 
was  purchased,  and  where  the  court  was  held  in  which  the  action  was 
pending.  He  says  in  his  affidavit  that  "he  has  lived  in  western  North 
Carolina  16  years,  and  is  familiar  with  the  class  of  engines  sold  in  this 
section  for  saw-mill  purposes,  and  had  experience  in  running  saw-mills." 
A  person  so  well  known  in  the  community,  so  highly  experienced  as  a 
machinist,  and  so  easily  accessible,  might  have  been  procured  as  a  wit- 
ness on  the  trial  by  reasonable  diligence. 

Complaint  is  made  on  the  part  of  defendants  that  a  statement  of  one 
of  the  counsel  of  the  plaintiffs  in  the  concluding  argument  unduly  in- 
fluenced the  verdict  of  the  jury.  It  is  insisted  that  he  argued  with  much 
force  that  the  evidence  showed  that  the  engine  was  of  13  horse-power, 
"but  that,  if  it  was  subsequently  ascertained  that  this  was  not  true,  the 
plaintiffs  would  surrender  their  judgment."  No  exception  to  those  re- 
marks was  made  on  the  trial,  the  interference  of  the  court  was  not  in- 
voked at  the  time,  and  no  special  instructions  on  the  matter  were  asked 
when  the  court  charged  the  jury.  If  such  statement  was  improper,  ex- 
ception ought  to  have  been  taken  in  apt  time;  and,  now  that  it  is  called 
to  the  attention  of  the  court  for  the  first  time,  it  cannot  avail  as  cause 
for  a  new  trial.     Knight  v.  HoughtaUingy  85  N.  C.  28. 

The  affidavits  of  two  jurors  have  been  filed  by  defendants,  setting  forth 
opinions  and  views  that  influenced  the  verdict  of  the  jury  without  aver- 
ring any  acts  of  misconduct.  It  is  an  old  rule,  and  well  settled,  that,  on 
a  motion  for  a  new  trial,  a  jury  will  not  be  allowed  to  explain  the  grounds 
of  their  verdict.  The  policy  of  this  rule  is  so  apparent  that  no  com- 
ment is  necessary.     2  Tidd,  Pr.  817;  Lester  v.  Ooode,  2  Murph.  87. 

I  have  carefully  considered  the  usual  causes  and  reasons  which  have 
influenced  courts  in  granting  new  trials,  and  find  none  that  would  au- 
thorize me  to  allow  this  motion  of  the  defendants.  I  fully  appreciate 
the  wisdom  and  justness  of  the  principle  of  law  tersely  expressed  in  a 
familiar  legal  maxim,  and  so  often  announced  in  judicial  decisions,  that 
the  policy  of  the  law  is  against  second  trials  in  the  same  action,  as  it  is 
for  the  best  interests  of  the  state  that  litigation  should  be  ended. 

In  conclusion,  I  will  endeavor  to  state  briefly  my  views,  impressions, 
and  recollections  as  to  the  general  merits  of  this  controversy,  as  devel- 
oped on  the  trial,  as  this  case  has  excited  some  d^ree  of  public  interest. 
The  action  was  brought  to  recover  the  price  of  a  13  horse-power  engine, 
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and  other  saw-mill  machinery,  purchased  and  received  from  plaintiflfs  by 
defendants.  The  negotiations  for  the  sale  were  conducted  by  the  agent 
of  the  plaintiffs  with  the  defendants,  in  Asheville,  and,  when  agreed  upon 
by  the  parties,  the  terms  of  the  contract  were  expressed  in  an  instrument 
signed  and  sealed  by  the  defendants,  in  the  form  required  by  the  plain- 
tiffs when  an  order  was  made  on  them  to  furnish  the  machinery  they 
manufactured.  In  this  instrument  ordering  the  machinery  the  defend- 
ants agreed  to  pay  for  the  articles  ordered  the  sum  of  $1,600,  in  certain 
specified  installments,  and  made  other  stipulations  and  agreements  as  to 
the  title  and  reasonable  care  of  the  property,  until  payment  was  fully 
made.  In  this  instrument  there  was  the  following  warranty  on  the  part 
of  the  plaintiffs:    • 

"  Warranty,  In  consideration  of  the  faithful  performance  of  the  above 
agreement,  and  the  prompt  payment  of  said  notes  at  maturity  by  the  makers 
of  them,  Messrs.  Chandler  &  Taylor  warrant  that  the  machinery  above  de- 
scribed shall  be  well  and  properly  manufactured,  of  good  material,  and  that, 
with  proper  management,  it  will  perform  well;  and,  if  the  makers  of  said 
notes  are  unable  to  make  the  machinery  operate  well,  then  it  shall  be  their 
duty  to  give  written  notice  to  the  dealer  or  agent  through  whom  they  re- 
ceived it,  and  to  Chandler  &  Taylor,  and  reasonable  time  allowed  to  remedy 
the  defects,  if  any  exist;  and  if  they  are  not  able  to  make  it  operate  well, 
(the  consignee  rendering  necessary  and  friendly  assistance,)  and  the  fault  is 
in  the  machine,  then  it  may  be  returned  to  Chandler  &  Taylor,  and  they  shall 
furnish  another  in  its  place.  But  if  the  parties  to  this  order  have  failed  to 
make  it  perform  aright  through  ignorance,  or  improper  management,  by  either 
themselves,  or  by  others  connected  with  them,  then  they  shall  pay  all  neces- 
sary expenses  incurred." 

Under  tliis  contract  the  plaintiffs  manufactured  the  machinery  men- 
tioned, and  on  or  about  the  twentieth  of  February,  1882,  delivered  the 
same,  in  good  order,  to  the  defendants,  at  Asheville,  'vvho  accepted,  and 
afterwards  used,  the  machinery  in  their  business,  up  to  the  time  of  the 
trial  of  this  case,  in  May,  1886.  As  the  plaintiffs  manufactured  the 
machinery  for  a  particular  purpose,  made  known  to  them  by  the  pur- 
chasers, tihe  law  would  have  implied  a  warranty  on  the  part  of  the  vend- 
ors that  the  machinery  was  fit  and  proper  for  such  purpose,  and  free^ 
from  latent  defects.  The  express  warranty  which  was  received  and  ac- 
cepted by  the  defendants  contains  the  agreement  of  the  parties  as  to  the 
capacity  and  quality  of  the  machinery,  and  the  remedy  for  defects,  and 
no  warranty  upon  the  same  subject-matter* can  arise  b}'^  implication  of 
law.  The  words  employed  in  the  covenant  of  warranty  must  receive  a 
fair  and  rational  meaning,  in  ascertaining  the  intention  of  the  parties. 
It  is  the  fault  of  the  defendants,  who  knew  the  terms  of  warranty  before 
the  purchase,  and  accepted  the  same,  if  it  does  not  give  them  as  effectual 
protection  and  remedy  as  they  desired.  As  a  general  rule,  where  there 
is  a  written  express  warranty,  fairly  made,  and  fairly  and  knowingly  ac- 
cepted, and  the  terms  are  clear  and  positive  in  their  mining,  there  is 
no  liability  beyond  the  provisions  of  the  instrument,  as  the  law  pre- 
sumes that  rational  men  understand  their  best  interests,  and  know  how" 
to  take  cafe  of  them. 
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The  counsel  for  the  plaintiffs  insisted  that  the  defendants  could  have 
no  remedy  in  this  action,  by  way  of  counter-claim,  for  damages  sus- 
tained ;  but  on  the  trial  the  warranty  was  regarded  by  the  court  and  the 
counsel  for  the  defendants  as  an  ordinary  express  warranty  for  the  quality 
of  goods  sold.  When  there  is  a  breach  of  such  a  warranty,  the  buyer 
may  bring  his  action  at  once,  after  receiving  without  returning  the  goods, 
and  their  actual  value  only  will  be  estimated  in  assessing  damages;  or 
he  may  avail  himself  of  a  counter-claim  by  way  of  recoupment,  in  an 
action  brought  against  him  by  the  vendor  for  the  price. 

If  the  purchaser,  in  a  reasonable  time  after  discovering  a  breach  of 
warranty,  returns  the  goods,  the  sale  will  be  annulled,  and  he  may  suc- 
cessfully defend  himself  in  an  action  by  the  seller  for  the  price.  In  no 
case  can  the  purchaser  keep  the  goods,  if  they  have  any  value,  and  have 
the  contract  rescinded,  as  rescission  requires  the  entire  contract  to  be 
avoided,  and  the  parties  placed  in  statu  quo.  Lyon  v.  Bertram,  20  How. 
149;  SmeUzer  v.  White,  92  U.  S.  395;  Hurst  v.  Everett,  91  N.  C.  399. 

Since  I  have  had  an  opportunity  of  more  carefully  considering  the 
terms  of  the  contract  between  the  plaintiffs  and  defendants,  in  relation  to 
the  machinery,  I  am  strongly  inclined  to  the  opinion  that  the  defendants 
were  not  entitled  to  their  defense  by  way  of  counter-claim  in  this  action. 
The  warranty  constitutes  a  part  of  the  contract,  and  the  terms  are  so  ex- 
pressed as  to  contain  mutual  and  dependent  covenants;  and  provide  the 
remedy  to  be  sought  by  the  defendants,  should  the  machinery  be  de- 
fective, and  fail  to  do  good  work,  with  careful  and  skillful  management. 
As  the  remedy  was  expressly  agreed  upon  by  the  parties,  and  as  it 
sectired  the  defendant  against  all  fraud  and  injury,  and  its  requirements 
were  not  unjust  or  unreasonable,  in  construing  the  contract  with  refer- 
ence to  the  subject-matter,  and  in  the  light  of  surrounding  circumstances, 
we  may  well  presume  that  it  was  the  intention  of  the  parties  that  the 
means  of  relief  provided  for  were  to  be  the  primary  remedy,  and  the  de- 
fendants were  to  have  no  other  remedy,  unless  they  first  performed-  the 
duties  and  obligations  which  they  had  assumed  in  their  written  covenant. 

The  evidence  on  the  trial  tended  to  show  that  the  defendants  had  not 
complied  with  their  express  covenant,  and  that  the  plaintiffs  had  fur- 
nished the  machinery  in  good  order,  and  were  able,  ready,  and  willing 
to  perform  all  the  obligations  of  their  warranty.  As  the  questions  of  law 
arising  upon  my  present  construction  of  the  contract  were  not  fully 
argued  before  me,  I  will  not  express  a  decided  opinion  upon  the  subject, 
but  I  am  inclined  to  think  that,  even  if  there  were  defects  in  the  capacity 
and  construction  of  the  machinery,  the  defendants  were  not  entitled  to 
their  counter-claim  defense  and  remedy,  as  the  liability  of  the  plaintiffs 
cannot  be  extended  beyond  the  express  provisions  of  their  covenapt  of 
warranty,  which  were  accepted  by  the  defendants  under  their  hands  and 
seals.  It  certainly  would  be  no  wrong  or  hardship  on  the  defendants  to 
'require  them  to  do  what  they  expressly  covenanted  to  do,  before  the^ 
could  have  a  remedy  at  law  against  the  plaintiffs,  who  have  not  had  the 
opportunity  of  performing  their  obligations  in  the  manner  agreed  upon 
by  both  parties  in  their  joint  in^trunient  of  contract.     There  is  a  well- 
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settled  and  just  rule  of  law  that  the  conduct  of  one  party  to  a  contract 
which  prevents  the  other  party  from  performing  his  part  is  an  excuse  for 
non-performance.  I  will  not  further  discuss  this  question,  as  the  rights 
of  the  plaintiffs  involved  in  the  issues  presented  by  the  pleadings  have 
been  determined  by  a  fair  and  impartial  trial. 

I  think  that  a  decided  preponderance  of  the  evidence  showed  that  the 
failure  of  the  saw-mill  to  do  good  work  was  caused  by  the  defendants 
not  being  willing  to  pay  sufficient  compensation  to  secure  the  services  of 
experienced  and  competent  engineers  and  workmen  to  operate  machinery 
that  required  skillful  management.  "For  the  consequences  of  misman- 
agement, inattention,  and  the  want  of  the  required  skill  in  the  working 
the  plaintiffs  are  not,  nor  does  their  contract  in  any  manner  make  them, 
responsible"  in  this  action.     Tyson  v.  Tywn^  92  N,  C.  291. 

Motion  for  new  trial  disallowed. 


Old  Dominion  Steam-Ship  Co.  t;.  McEenna  and  others. 
{OircuU  Gauri,  8,  D.  New  Tcrh.    Febraaiy  25, 1887.) 

1.  CoNSPiKAOT— Strikes— Pkocuring  Employes  to  Stop  Work. 

The  procurement  of  workmen  who  arie  employed  upon  terms  as  to  wages 
which  are  just  and  satisfactory  to  quit  work  m  a  body  for  the  purpose  of  In- 
flicting injury  and  damage  upon  the  employer  by  persons  who  are  not  iir  his 
employ,  and  until  the  employer  should  accede  to  demands  of  such  outside  per- 
sons, which  he  is  under  no  obligation  to  grant,  constitutes  in  law  a  malicious 
and  illeeal  interference  with  the  employer's  business,  which  is  actionable. 

2.  Same— Boycott— Damages— Misdemeanor— Pen.  Code  N.  Y.  §  168. 

Declaring  and  attempting  to  enforce  a  boycott  for  the  purpose  of  compel- 
ling an  employer  to  pay  such  a  rate  of  waives  to  his  employes  as  the  boycotters 
who  are  not  in  his  employ  might  demand,  are  acts  rendering  the  boycotters 
liable  in  damages,  ana  are  also  misdemeanors  at  common  law  as  well  as  by 
Pen.  Code  K.  Y.  §  168. 
8.  Same— Laborers'  Association— Unions. 

All  combinations  and  associations  designed  to  coerce  workmen  to  become 
members  of  such  combinations  or  associations,  or  to  interfere  with,  obstruct, 
vex,  or  annoy  them  in  working,  or  in  obtaining  work,  because  they  are  not 
members,  or  in  order  to  induce  them  to  become  members;  or  designed  topre- 
Tent  employers  from  making  a  lust  discrimination  in  the  rate  of  wa^es  paid  to 
the  skillful  and  to  the  unskillful ;  to  the  diligent  and  to  the  lazy;  to  the  efficient 
and  to  the  inefficient;  and  all  associations  designed  to  interfere  with  the  per- 
fect freedom  of  employers  in  the  proper  management  and  control  of  their 
lawful  business,  or  to  dictate  in  any  particular  the  terms  upon  which  their 
business  shall  be  conducted,  by  means  ot  threats  of  injury  oj  loss,  by  interfer- 
ence with  their  property  or  traffic,  or  with  their  lawful  em  loyment  of  other 
persons,  or  designea  to  abridge  any  of  these  rights,— are  pn  tanto  illegal  com- 
binations or  associations;  and  all  acts  done  in  furtherance  f  such  intentions 
by  such  means,  and  accompanied  by  damage,  are  actionabl  . 
A,  Same— Aotion—" Injury  to  Property**— Order  op  Ari  wt— Code  Ciro. 
PROC.  N.  Y.  §  549,  SuBD.  2. 

An  action  to  recover  damages  from  those  who  have  comb  ned  to  do  such  an 
injury  to  a  plaintiff's  business,  and  the  use  of  his  property  is  *'an  action  for 
an  injury  to  property, "  wit|iin  the  meaning  of  section  549,  ubd.  2,  Code  Civil 
Proc  N.  Y.,  and  an  order  for  the  arrest  of  dfefendants  may  I  9  granted  therein. 
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Motion  to  Discharge  from  Arrest, 
Clarence  A.  Seward,  for  plaintififs. 
Louis  P.  Post  and  Samud  AsihUm^  for  defendants. 

Brown,  J.  This  action  was  brought  to  recover  $20,000  damages  al- 
leged to  have  been  sustained  by  the  plaintifif  through  the  unlawful  action 
of  the  defendants  in  the  recent  strike  of  the  longshore-men,  and  in  their 
attempt  to  boycott  the  plaintiff  in  its  business  as  a  common  carrier.  The 
defendants  are  alleged  to  constitute,  or  to  style  themselves,  an  "Executive 
Board  of  the  Ocean  Association  of  the  Longshore-men's  Union."  At  the 
time  of  the  commencement  of  the  action  they  were  arrested  and  held  to 
bail  under  orders  of  arrest  issued  in  conformity  with  the  state  practice. 
The  defendants  now  move,  upon  the  plaintiff's  papers  only,  to  vacate  the 
order  of  arrest,  on  the  ground  that  the  material  facts  charged  are  alleged 
on  information  and  belief  only,  without  a  sutiicient  statement  of  the 
sources  of  information;  that  the  facts  stated  do  not  make  out  a,pri7na 
fade  case;  that  it  appears  that  the  defendants  were  acting  within  their 
legal  rights;  and  that  the  plaintiff's  loss,  if  any,  is  damnum  ahsqae  injuria; 
and  that,  at  best,  the  plaintiff's  case  is  so  doubtful  that  the  order  of  ar- 
rest should  not  be  sustained. 

I  have  carefully  considered  the  elaborate  arguments  of  counsel,  and 
examined  the  numerous  authorities  referred  to.  For  lack  of  time,  I  can 
only  state  my  conclusions: 

1 .  All  the  material  averments  are  either  stated  positively,  or  the  source 
of  information  is  sufficiently  indicated. 

2.  The  facts  stated  in  the  complaint  and  affidavit  constitute  a  l^al 
cause  of  action  against  all  the  defendants,  for  the  actual  damages  suffered, 
for  the  following  reasons: 

(a)  The  plaintiff  was  engaged  in  the  legal  calling  of  a  common  carrier, 
owning  vessels,  lighters,  and  other  craft  used  in  its  business,  in  the  em- 
ployment of  which  numerous  workmen  were  necessary,  who,  as  the  com- 
plaint avers,  were  employed  "upon  terms  as  to  wages  which  were  just 
and  satisfactory." 

(6)  The  defendants,  not  being  in  plaintiff's  employ,  and  without  any 
legal  justification,  so  far  as  appears, — a  mere  dispute  about  wages,  the 
merits  of  which  are  not  stated,  not  being  any  leged  justification, — pro- 
cured plaintiff's  workmen  in  this  city  and  in  southern  ports  to  quit  work 
in  a  body,  for  the  purpose  of  inflicting  injury  and  damage  upon  the 
plaintiff  until  it  should  accede  to  the  defendants'  demands,  and  pay 
southern  negroes  the  same  wages  as  New  York  longshore-men,  which  the 
plaintiff  was  under  no  obligation  to  grant;  and  such  procurement  of 
workmen  to  quit  work  being  designed  to  inflict  injury  on  the  plaintiff, 
and  not  being  justified,  constituted  in  law  a  malicious  and  illegal  inter- 
ference with  the  plaintififs  business,  which  is  actionable. 

(c)  After  the  plaintiff's  workmen,  through  the  defendants'  procure- 
ment, had  quit  work,  the  defendants,  lor  the  ftirther  unlawful  purpose 
of  compelling  the  plaintiff  to  pay  such  a  rate  of  wages  as  they  might 
demand,  declared  a  boycott  of  the  plaintiff's  business,  and  attempted  to 
V.  30p.no.  1 — 4 


Digitized  by 


Google 


50  FEDEBAL  BEPOBTEB. 

prevent  the  plaintiff  from  carrying  on  any  business  as  common  carrier, 
or  from  using  or  employing  its  vessels,  lighters,  etc.,  in  that  business, 
and  endeavored  to  stop  all  dealings  of  other  persons  with  the  plaintiff,  by 
sending  threatening  notices  or  messages  to  its  various  customers  and  pa- 
trons, and  to  the  agents  of  various  steam-ship  lines,  and  to  wharfingers 
and  warehousemen  usually  dealing  with  the  plaintiff,  designed^to  in- 
timidate them  from  having  any  dealings  with  it,  through  threats  of  loss 
and  expense  in  case  they  dealt  with  the  plaintiff  by  receiving,  storing,  or 
transmitting  its  goods,  or  otherwise ;  and  various  persons  were  deterred 
from  dealing  with  the  plaintiff  in  consequence  of  such  intimidations, 
and  refused  to  perform  existing  contracts,  and  withheld  their  former  cus- 
tomary business,  greatly  to  the  plaintiff's  damage. 

(d)  The  acts  last  mentioned  were  not  only  ill^al,  rendering  the  de- 
fendants liable  in  damages,  but  also  misdemeanors  at  common  law,  as 
well  as  by  section  168  of  the  Penal  Code  of  this  state. 

(e)  Associations  have  no  more  right  to  inflict  injury  upon  others  than 
individuals  have.  All  combinations  and  associations  designed  to  coerce 
workmen  to  become  members,  or  to  interfere  with,  obstruct,  vex,  or  an- 
noy them  in  working,  or  in  obtaining  work,  because  they  are  not  mem- 
bers, or  in  order  to  induce  them  to  become  members;  or  designed  to 
prevent  employers  from  making  a  just  discrimination  in  the  rate  of  wages 
paid  to  the  skillful  and  to  the  unskillful;  to  the  diligent  and  to  the  lazy; 
to  the  eflBcient  and  to  the  inefficient;  and  all  associations  designed  to  in- 
terfere with  the  perfect  freedom  of  employers  in  the  proper  manage- 
ment and  control  of  their  lawful  business,  or  to  dictate  in  any  particular 
the  terms  upon  which  their  business  shall  be  conducted,  by  means  of 
threats  of  injury  or  loss,  by  interference  with  their  property  or  traffic, 
or  with  their  lawful  employment  of  other  persons,  or  designed  to  abridge 
any  of  these  rights, — are  pro  tonto  illegal  combinations  or  associations;  and 
all  acts  done  in  furtherance  of  such  intentions  by  such  means,  and  ac- 
companied by  damage,  are  actionable.  See  Greenh.  Pub.  Pol.  648, 653; 
People  V.  FUiker,  14  Wend.  1 ;  TarUUm  v.  McGawky,  Peake,  *205;  Bafad  v. 
VerelM,  2  W.  Bl.  1055;  Lainley  v.  Gye,  2  El.  &  Bl.  216;  Bawm  v.  HaU, 
6  Q.  B.  Div.  333,  337;  Gregory  v.  Duke  of  Brunswick,  6  Man.  &  G.  205: 
Gunter  v.  Aster,  4  J.  B.  More,  12;  Beg.  v.  Bowlands,  17  Adol.  &  E.  (N. 
S.)  671,  685;  Mogul  St.  Co.  v.  McGregor,  15  Q.  B.  Div.  476;  Walker  v. 
Oronin,  107  Mass.  555;  Carew  v.  Butherford,  106  Mass.  1;  State  v.  Z)o?i- 
aldso^i,  32  N.  J.  Law,  151;  Master  Stevedores^  Ass^n  v.  Wakh,  2  Daly,  1, 
13;  Johnston  Co.  v.  Mdnhardt,  60  How.  Pr.  168;  Slaughter-house  Cases, 
16  Wall.  36,  116. 

3.  There  is  no  such  doubt  concerning  the  plaintiff's  legal  rights  as 
should  debar  it  from  the  usual  remedy.  The  motion  to  discharge  from 
arrest  is  therefore  denied. 
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In  re  Hoover. 
{District  CovH,  8,  D.  Qwrgia,  E,  D     March  1,  1887.) 

1.  Habeas  Corpus— Circuit  Court— Sheriff. 

Where  the  writ  of  habeas  corpus  from  the  United  States  conrt  ia  sought 
against  the  sheriff  of  a  state  court  by  one  imprisoned  for  the  violation  oi  a 
state  law,  the  petitioner  must  clearly  show  an  irreconcilable  antagonism  be- 
tween the  federal  law  and  the  state  law  under  which  he  is  in  custody. 

2.  Same—Case  Distinguished. 

The  case  of  Tick  Wo  v.  Hopkins,  118  U.  S.  866,  6  Sup.  Ct.  Rep.  1064,  cited, 
and  distinguished. 
8.  Constitutional  Law— Police  Power— Regulating  Occupations. 

Where  the  political  power  of  a  state  for  the  safety  of  its  people  takes  the 
responsibility  of  saying  that  certain' occupations  are  hurtful,  ana  will  not  be 
permitted  in  its  boundaries,  unless  that  declaration  is  so  unreasonable  as  to 
be  outside  the  domain  of  law,  the  occupation  so  stigmatized  is  no  longer  a 
right,  privilege,  or  immunity,  within  the  meaning  of  the  constitution.' 

4.  Intoxicating  Liquors— Right  to  Sell  not  Privilege  op  Citizen  of  United 

States. 

The  right  to  sell  intoxicating  liquors  is  not  one  of  the  privileges  and  im- 
milnities  of  citizens  of  the  United  States  which  by  the  fourteenth  amendment 
the  states  were  forbidden  to  abridge.  1 

5.  Same— State  Prohibiting  or  Regulating  Sale. 

The  state  may  authorize,  or  refuse  to  authorize,  the  sale  of  liquor  on  such 
terms  as  it  thinks  proper,  and  the  courts  of  the  United  States  have  nothing  to 
do  with  the  exercise  of  this  police  power.* 

6.  Same— Georgia  Law  Valid. 

The  law  of  the  state  complained  of  in  this  application  is  reasonable,  neces- 
sary, and  beneficial.* 
{SyUdbus  by  the  Court.) 

On  Application  for  Habeas  Oarpus. 
Charles  N.  West,  for  petitioner. 
Fleming  0.  Du  Bignon,  for  sheriff, 

Speer,  J.  On  the  twelfth  day  of  Febniary,  1887,  Lemuel  L.  Hoover, 
a  resident  of  Chatham  county,  and  a  citizen  of  the  state  of  Georgia,  was 
before  the  superior  court  of  said  county,  the  honorable  A.  P.  Adams,  J., 
presiding,  charged  by  indictment  with  retailing  spirituous  liquors  with- 
out a  license  from  the  state.  On  arraignment,  Hoover  pleaded  guilty, 
and  thereupon  he  was  sentenced;  and  the  court  imposed  a  fine  on  him 
of  $250,  and  the  costs,  and  ordered,  in  default  of  payment,  the  alterna- 
tive penalty  of  six  months'  imprisonment  in  the  common  jail.  Hoover 
refused  to  pay  the  fine  and  costs,  and  was  taken  into  custody  by  John 
T.  Ronan,  sheriff;  and  that  official,^with  much  kindness  and  liberality 
of  conduct,  having  been  apprised  by  Hoover  that  he  purposed  to  test  in 
this  court  the  Validity  of  his  conviction,  did  not  confine  his  prisoner, 
but  detained  him  oonstructively.  A  petition  for  habeas  corpus  was  im- 
mediately presented  to  me.  Ordinarily,  in  cases  of  this  character,  to 
gran^  the  writ  is  a  matter  of  course,  and  the  legality  of  the  detention  is 
"determined  on  the  return  of  the  arresting  ofificer.     On  this  application, 

1  See  Ez  parte  Kennedy,  (Tex.)  3  S.  W:  Rep.  114,  and  note. 
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for  reasons  to  me  suflScient,  I  have  proceeded  with  more  hesitancy.  So 
great  is  the  reluctance  with  which  the  judges  of  the  national  courts  in- 
terfere at  any  time  with  convictions  before  courts  of  general  jurisdiction 
of  the  states,  that  opportunity  was  aflforded  the  sheriff  to  show  cause  why 
the  writ  should  not  be  issued.  The  sheriff  appeared  by  counsel,  and 
on  this  informal  rule  to  show  cause  the  parties  were  heard. 

The  petition  alleges  that  Hoover  is  illegally  restrained  of  his  liberty 
because  he  made  application  to  the  board  of  county  commissioners  for 
license  to  sell  liquor  in  quantities  less  than  one  gallon,  at  Montgomery, 
a  suburban  resort  of  Savannah,  and  the  license  was  refused.  This  was 
done  in  the  exercise  of  the  power  granted  to  the  commissioners  by  the 
act  of  the  general  assembly  of  the  state  of  Georgia  approved  October  16, 
1885,  entitled  "An  act  to  change  the  manner  of  granting  license  for  the 
sale  of  spirituous  liquors,  as  contained  in  section  1419  of  the  Code  of 
this  state,  as  amended  by  the  act  approved  December  22,  1884,  and 
for  other  purposes;"  whereby  it  was  provided  that  "persons  before  ob- 
taining license  to  retail  spirituous  liquors,  or  sell  the  same  in  any  quan- 
tity less  than  one  gallon,  must  apply  to  the  ordinary  of  the  county,  or 
to  the  county  commissioners  of  the  county,  where  such  courts  exist,  in 
which  they  desire  to  retail  or  sell  in  any  quantity  less  than  one  gallon, 
who  have  power  to  grant  or  refuse  such  application.  Before  any  license 
shall  be  granted,  the  applicant  shall  present  to  the  ordinary  the  written 
consent  of  ten  of  the  nearest'ftona  fide  residents,,  five  of  whom  shall  be 
freeholders,  owning  land,  irrespective  of  county  lines,  nearest  to  the 
plawtj  of  business  where  such  spirituous  liquors  are  to  be  sold:  provided, 
that  this  act  shall  not  apply  to  incorporated  towns  or  cities."  The  peti- 
tioner, having  been  refused  a  license,  proceeded  to  sell  without  it. 

The  petitioner  insists  that  this  statute  is  violative  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  and  is  therefore 
void,  in  that  it  gives  an  arbitrary  discretion  to  the  county  commission- 
ers to  prevent  him  from  engaging  in  an  occupation  legalized  by  the  state, 
and  without  any  sort  of  r^ard  to  his  personal  fitness  for  the  business,  or 
the  propriety  and  merit  of  his  application;  that  it  discriminates  in  favor 
of  persons  residing  in  incorporated  towns,  as  they  need  not  to  obtain 
the  consent  of  their  neighbors,  and  the  county  commissioners  hav6  no 
power  to  deny  to  them  the  license. 

The  powers  accorded  to  the  board  of  county  commissioners,  or  to  the 
ordinary,  where  there  are  no  commissioners,  are  certainly  unlimited. 
The  words  of  the  act  "who  have  power  to  grant  or  refuse  such  applica- 
tion," are  as  broadly  declaratory  of  absolute  and  final  control  as  the  anti- 
bar-room  tendencies  of  the  general  assembly  of  Georgia  could  devise. 
The  unreviewable  character  of  this  power  is  well  settled.  Under  the  old 
law  it  was  held  that  the  justices  of  the  inferior  court  had  no  discretion  to 
withhold  the  license  when  the  terras  of  the  law  had  been  complied  with. 
State  V.  JtisticeSj  15  Ga.  413.  But  in  that  case  the  very  affluent  command 
of  language  for  which  the  court  at  that  early  period  was  widely  known 
utterly  failed  to  express  its  r^et  that  the  inferior  court  did  not  have 
power  to  refuse  the  license  altogether.    Since  the  adoption  of  the  Code, 
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the  supreme  court  holds  uniformly  that  the  power  to  refuse  the  license 
is  absolute,  and  that  they  neither  can  nor  wUl  permit  the  discretion  of 
the  ordinary  or  of  the  county  commissioners  to  be  reviewed.  Wiggins  v. 
Vamer^  67  Ga.  583.  It  is  superfluous  to  say  that  this  authoritative  con- 
struction of  a  statute  of  the  state,  embracing  a  matter  of  local  govern- 
ment, is  the  law  to  which  this  court  deferentially,  and  indeed  most 
cheerfully,  conforms,  in  all  cases  where  such  construction  is  not  plainly 
in  conflict  with  the  operative  laws  of  the  United  States,  or  with  that 
marvelous  compendium  of  imperishable  and  dominating  principles  which 
the  prophetic  wisdom  of  our  fathers  embodied  in  the  constitution  of  our 
country.  To  enlist  the  process  of  this  court  in  his  behalf,  the  petitioner 
must  clearly  show  an  irreconcilable  antagonism  between  the  state  enact- 
ment and  the  constitutional  declaration. 

The  argument  of  the  counsel  for  petitioner  embraces  the  foUowingtop- 
ics:  Insistence  that  the  liquor  traffic  is  legalized  in  Georgia  by  the  con- 
stitution of  the  state,  art.  8,  §  3,  authorizing  the  assessment  of  a  tax  on 
spirituous  and  malt  liquors,  and  setting  apart  the  fund  arising  therefrom 
for  school  purposes;  by  the  implied  sanction  of  the  license  act,  (Code, 
809;)  and  by  the  inspection  of  liquors,  (Code,  §  1580  et  seq.)  This  traffic, 
thus  rec(^nized  and  made  lawful,  must  be  controlled,  he  insists,  bylaws 
and  methods  uniform  in  character,  and  bearing  equally  upon  all  citizens 
who  desire  to  engage  in  it;  and  this  law  is  not  equal  in  its  operation  and 
effect,  whereas  the  clause  of  the  constitution  relied  on  declares:  "No 
state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  Analogies  were  argued  from  precedents  where  the  state  was  in- 
hibited from  restraining  interstate  commerce,  {Railroad  Co.  v.  Huseuj  95 
U.  S.  465;)  and  from  imposing  a  license  tax  on  an  importer,  (JBraam  v. 
Maryland^  12  Wheat.  436;)  and  from  passing  ex  pod  facto  laws,  and  laws 
imposing  the  obligation  of  contracts.  Great  stress  is  laid  upon  the  au- 
thority of  Baltimore  v.  Radecke^  49  Md.  213.  In  that  case,  in  an  exceed- 
ingly dear  and  satisfactory  opinion  pronounced  by  Judge  Miller,  the 
court  held  that  where  a  citizen  has  been  granted  the  permission  to  erect 
and  use  a  steam-engine  on  premises  in  the  city,  that  an  ordinance  which 
clothes  a  single  individual  with  the  absolute  power  to  revoke  the  permit 
does  not  fall  within  the  domain  of  law,  and  is  inoperative  and  void;  and, 
under  the  general  jurisdiction  of  equity,  the  court  enjoined  the  dtyfrom 
enforcing  the  unreasonable  ordinance.  The  courts  of  the  United  States 
could  possibly  have  no  original  jurisdiction  of  the  question  there  in- 
volved. 

It  will  be  observed  that  none  of  the  cases  heretofore  cited  arise  under 
the  fourteenth  amendment  to  the  constitution  of  the  United  States,  and 
upon  that  amendment  ex  necesritaie  the  petitioner  must  predicate  his 
claim  for  the  writ.  He  must  affirmatively  show  that  he  has  been 
"abridged"  of  the  privil^es  or  immunitiefl  of  citizens  of  the  United 
States,  or  that  be  has  been  denied  the  equal  protection  of  the  laws. 
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Unless  he  has  been  denied  a  right  in  violation  of  the  constitution  or 
laws  of  the  United  States,  I  have  no  jurisdiction  to  consider  his  com- 
plaint. To  show  this  denial,  the  case  of  Yick  Wo  v.  HopUm^  118  U.  S. 
356,  6  Sup.  Ct.  Rep.  1064,  is  strongly  relied  on  by  the  petitioners.  The 
plaintiff  in  error,  a  subject  of  the  emperor  of  China,  was  arrested  and 
convicted  for  violating  the  following  ordinance  of  the  city  of  San  Fran- 
cisco: 

"It  shall  be  unlawful  from  and  after  the  passage  of  this  order  for  any  person 
or  persons  to  establish,  maintain,  or  carry  on  a  laundry  within  the  corporate 
limits  of  the  city  or  county  of  San  Francisco  without  first  having  obtained 
the  consent  of  the  board  of  supervisors,  except  the  same  be  located  in  a  build- 
ing constructed  of  either  brick  gr  stone. " 

He  applied  for  the  writ  of  habeas  corpus.  It  appeared  that  the  peti- 
tioner had  been  carrying  on  the  business  for  21  years  in  the  same  build- 
ing; that,  from  the  report  of  the  fire-wardens,  there  was  no  reason  why 
the  consent  of  the  supervisors  should  have  been  withheld.  It  was  al- 
leged in  the  petition  that  Yick  Wo  and  150  of  his  countrymen  had  been 
arrested  upon  the  charge  of  carrying  on  business  without  having  such 
special  consent,  while  those  who  are  not  subjects  of  the  emperor  of 
China,  and  who  are  conducting  80  odd  laundries,  under  similar  condi- 
tions, are  left  unmolested  and  free  to  enjoy  the  enhanced  trade  and  profits 
arising  from  this  hurtful  and  unfair  discrimination.  The  ordinance 
was  declared  void  on  its  face,  as  being  within  the  fourteenth  amend- 
ment, and  denying  to  the  petitioner  a  right,  in  violation  of  the  constitu- 
tion, laws,  and  treaties  of  the  United  States.  The  supreme  court  of 
California  had  sustained  the  validity  of  the  ordinance,  but  the  supreme 
court  of  the  United  States  reviewed  their  judgment,  and  held  the  dis- 
crimination illegal,  and  a  denial  of  the  equal  protection  of  the  laws,  a 
violation  of  the  fourteenth  amendment,  and  the  imprisonment  of  the  pe- 
titioner illegal. 

There  it  was  clear  that  the  discrimination  was  directed  exclusively 
against  a  particular  class  of  persons.  It  showed  as  clearly,  the  mind  of 
the  state  to  be  unequal  and  oppressive;  it  showed  a  hostility  of  race  and 
nationality  towards  a  class  whom  we  were  bound  by  treaty  to  protect. 
It  was  directed  against  an  occupation  not  deleterious  to  public  health, 
and  not  injurious  to  public  morals, — ^an  occupation  which,  like  that  of 
tilling  the  soil,  springs  from  the  inherent  right  of  every  man  to  make  his 
bread.  A  Chinaman,  a  negro,  a  Hottentot,  a  white  man,  has  the  right  to 
the  protection  of  the  United  States-within  the  limits  of  the  country  in  any 
occupation  which  he  has  the  right  to  carry  on.  He  may  not  be  deprived 
arbitrarily  of  life  or  liberty,  nor  can  his  property  be  taken  without  just 
compensation  or  due  process  of  law.  He  may  have  equal  protection  in 
the  enjoyment  of  his  personal  or  civil  rights;  he  may  pursue  happiness 
in  his  own  way;  equal  access  to  the  courts;  no  liability  to  greater  pun- 
ishment for  crime  than  is  imposed  on  others  for  similar  crinids.  These 
are  instances  of  the  rights  which  may  not  be  abridged,  and  of  the  priv- 
ileges and  immunities  in  the  enjoyment  of  which  he  is  entitled  to  the 
equal  protection  of  the  laws.     But  when  the  political-  pawer  of  the  state 
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for  the  safety  of  its  people  takes  the  responsibility  of  saying  that  certain 
occupations  are  hurtful,  and  will  not  be  permitted  in  its  boundaries,  un- 
less that  declaration  is  so  unreasonable  as  to  violate  and  outrage  natural 
justice,  it  is  a  purely  political  responsibility,  and  there  is  an  end  of  the 
matter.  Salus  populi  mprema  lex,  and  the  only  appeal  is  to  the  force  of 
public  opinion,  or  its  expression  at  the  ballot-box.  That  occupation  so 
stigmatized  is  no  longer  a  right,  privilege,  or  immunity.  Is  the  sale  of 
intoxicating  liquors  an  occupation  of  that  sort?  Let  the  supreme  court 
of  the  United  States  answer.  "The  right  to  sell  intoxicating  liquors  is 
not  one  of  the  privileges  and  immunities  of  citizens  of  the  United  States 
whi(^  by  the  fourteenth  amendment  the  states  were  forbidden  to 
abridge."  "The  weight  of  authority  is  overwhelming  that  no  such  im- 
munity heretofore  existed  as  would  prevent  state  legislatures  from  regu- 
lating, and  even  prohibiting,  the  traffic  in  intoxicating  drinks."  Barte- 
meyer  v.  loway  18  Wall.  129.  "No  one,"  said  Mr.  Justice  Bradx.ey,  in 
his  concurring  opinion  in  that  case,  "has  ever  doubted  that  a  legislature 
may  prohibit  the  vending  of  articles  deemed  injurious  to  the  safety  of 
society,  provided  it?  does  not  interfere  with  vested  rights  of  property. 
When  such  rights  stand  in  the  way  of  the  public  good,  they  can  be  re- 
moved by  awarding  compensation  to  the  owner.  When  they  are  not  in 
question,  the  claim  of  a  right  to  sell  a  prohibited  article  can  never  be 
deemed  one  of  the  privileges  and  immunities  o(the  citizen." 

Now,  if  the  state  may  prohibit  the  sale  of  liquor  altogether,  since  it  is 
clearly  not  a  "  privilege  or  an  immunity  "  in  the  meaning  of  the  consti- 
tution, may  it  not  authorize  the  sale  on  such  terms,  by  such  persons,  and 
at  such  places,  as  it  thinks  proper?  And,  if  it  may  do  this  directly,  may 
it  not  delegate  to  others  the  exercise  of  the  power?  It  has  simply  dele- 
gated a  portion  of  its  sovereignty  to  the  county  commissioners  of  Chat- 
ham county.  The  commissioners,  in  the  exercise  of  that  sovereignty, 
refuse  a  license  to  the  petitioner.  The  discretion  must  rest  somewhere. 
The  state  might  have  exercised  it.  It  intrusts  its  discretion  to  the  board 
of  county  commissioners,  and,  as  I  have  said,  by  the  terms  of  the  grant, 
this  discretion  is  final,  and  not  reviewable.  This  power  is  inseparable 
from  the  sovereignty  of  the  state.  The  powers  of  the  courts  of  the  gen- 
eral government  have  nothing  to  do  with  it.  It  is  a  local  regulation, 
and  relates  exclusively  to  the  internal  police  of  the  state.  License  Cases, 
5  How.  573.  "It  is  not  necessary,"  said  Mr.  Justice  Grier,  in  conclud- 
ing his  opinion  in  that  celebrated  case,  "  It  is  not  necessary,  for  the  sake 
of  justifying  the  state  legislation  now  under  consideration,  to  array  the 
appalling  statistics  of  misery,  pauperism,  and  crime  which  have  their 
origin  in  the  use  or  abuse  of  ardent  spirits.  The  police  power,  which  is 
exclusively  in  the  states,  is  alone  competent  to  the  correction  of  these 
great  evils,  and  all  measures  of  restraint  or  prohibition  necessary  to  effect 
the  purpose  are  within  the  scope  of  that  authority." 

It  is  insisted  by  the  petitioner  that  the  act  of  the  legislature  and  the  ac- 
tion of  the  county  commissioners  is  so  unreasonable  that  the  authority  of 
the  case  cited  from  118  U.  S.  356,  6  Sup.  Ct.  Rep.  1064,  will  compel  his 
release.     Certainly  in  the  cases  respectively  considered.the  occupations  of 
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the  persons  aflfected  are  very  different  in  character.  There  is  but  liitle 
in  common  between  the  bar-room  and  the  laundry.  The  laundry  is  pro- 
nounced by  the  supreme  court  in  the  case  cited  to  be  a  "  harmless  and 
useful  occupation.''  Unquestionably  it  is  not  without  its  influence  upon 
the  advancement  of  civilization.  The  necessities  of  sanitation,  of  de- 
cency, of  adornment,  and  many  other  requisites  of  civilized  society,  if 
not  expressly,  certainly  by  implication,  compel  us  to  accord  to  the  laun- 
dry a  large  degree  of  usefulness,  and,  indeed,  of  indispensableness.  Who 
can  "  view  with  alarm  "  the  multiplication  of  laundries  ?  Their  very  im- 
plements are  innocuous.  I  can  recall  no  instance  in  history  or  literature 
where  they  have  been  used  "  contra  bonoa  rmres.^'  True,  the  amorous  and 
oleaginous  Falstaff,  by  his  merry  and  fair  tormentors  was  secreted  in  a 
buck-basket,  but  this  seems  to  have  mortified  his  evil  disposition. 
"  Have  I  lived,"  cried  Sir  John,  "  to  be  carried  in  a  basket  like  a  barrow 
of  butcher's  offel,  and  be  thrown  in  the  Thames?  A  man  of  my  kidney, 
think  of  that,  that  am  as  subject  to  heat  as  butter,  a  man  of  continual 
thaw  and  dissolution.  It  was  a  miracle  to  'scape  suffocation."  The 
more  modem  breaker  of  hearts,  the  wicked  but  irresistible  Mantalini, 
when  he  was  d^raded  to  turn  the  mangle  in  the  laundry,  looked  upon 
life  as  a  "demned  horrid  grind."  Surdy,  the  maxim  that  '' cleanliness 
is  next  to  godliness"  is  the  ample  title  of  the  laundry  to  the  equal  pro- 
tection of  the  laws.  It  is  painfully  true  that  the  occupation  of  the  peti- 
tioner is  not  regarded  by  the  courts  as  a  '' harmless  and  useful  occupa- 
tion."   To  cite  cases  upon  this  proposition  is  a  waste  of  time. 

The  particular  legislation  before  the  court,  affecting  as  it  does  the  rural 
communities  of  the  state,  was  of  supreme  necessity  and  of  supreme  rea- 
sonableness. In  incorporated  towns  and  cities  the  law  is  presumed  to 
be  present  in  the  persons  of  its  municipal  officers  and  its  police  force. 
The  brutal  excesses  of  ungovernable  and  dangerous  men,  when  inflamed 
with  drink,  may  be  readily  repressed,  and  the  perpetrators  punished. 
It  is  otherwise  in  the  quiet  and  sparsely  settied  neighborhoods,  where 
the  farmers,  and  their  wives  and  children,  "fex  from  the  madding  crowd's 
ignoble  strife  pursue  the  noiseless  tenor  of  their  way."  The  cross-roads 
groggery  was  the  bane  of  our  civilization.  A  simple,  artiess,  and  indus- 
trious laboring  population,  inflamed  and  ennervated  with  drink,  became 
worthless  as  laborers,  irresponsible  as  citizens,  um*eliable  in  all  the  rela- 
tions of  life,  and  the  more  vicious  very  dangerous  to  society.  It  is  super- 
fluous to  dilate  upon  facts  so  well  known,  and  which  have  mainly  caused 
the  tremendous  wave  of  public  sentiment  towards  local  option.  It  is 
historically  true  that  incalculable  benefit  has  been  accomplished  under 
the  operation  of  this  law,  and  that  of  which  it  is  an  amendment,  by  con- 
scientious and  fearless  county  officials  who  have  steadily  refused  to  license 
dram-shops  where  there  could  be  no  police  supervision.  I  state  these 
things  because,  in  considering  the  reasonableness  of  the  law,  the  court 
will  take  cognizance  of  the  history  of  the  times  in  which  it  was  enacted, 
and,  understanding  the  mischief,  can  the  better  understand  the  remedy. 

Notwithstanding  the  great  ability  and  learning  with  which  the  appli- 
cation for  the  writ  was  urged,  I  must  decline  to  grant  it,  and  it  will  be 
so  ordered. 
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In  re  McPhun. 
(CireuH  Oowrt,  8.  D,  Nw>  T<yrk,    March  8, 1887.) 

1.  Extradition— Treaty  with  Qrbat  Britain— Proof  of  CRnfiNALiTT— Copies 
OP  Deposition— Act  of  August  8, 1882.  (22  St,  at  Large.  216.) 

Under  the  act  of  August  8, 1882,  depositions,  and  copies  thereof,  require  the 
same  kind  of  authentication  to  entitle  them  to  be  received  in  evidence  in  proof 
of  criminal ty.  The  words  "similar  purposes"  mean  "proof  of  criminality;* 
and,  whether  the  original  or  a  copy  is  offered,  it  is  not  admissible  under  the  act 
of  1882,  unless  it  would  be  receivable  in  the  foreign  country  in  proof  of  crimi- 
nality. 

8.  Same— AuTHENTiOATiON— Ck>N8UL'8  Certificate. 

The  consul's  certificate,  if  conformable  to  the  act  of  congress,  is  absolute 
proof  that  the  papers  certified  are  receivable  in  proof  of  criminality  abroad, 
whether  they  are  originals  or  copies.  If  this  certificate  is  not  conformable  to 
the  act  of  congress,  the  papers*  whether  originals  or  copies,  may  still  be  re- 
ceived upon  proof  of  the  fact  that  by  the  foreign  law  the  papers  presented 
would  be  competent  evidence  in  proof  of  the  criminality  of  the  accused  in  the 
country  from  which  he  escaped. 

8.  Same— St.  6  &  7  Vict.— Defectivb  Certificate. 

The  relator  being  arrested  in  New  York  upon  a  charge  of  forgery  committed 
at  Calcutta,  British  India,  the  only  proofs  of  criminality  submitted  were  copies 
of  depositions  taken  before  the  criminal  magistrate  at  Calcutta,  attested  by 
his  clerk  and  the  seal  of  his  court.  The  consul's  certificate  stated  that  the 
depositions  were  so  authenticated  as  "to  enable  them  to  be  used  in  evidence, 
and  as  proof  that  tne  originals  were  duly  received  in  evidence  of  the  crimi- 
nality of  the  accused."  Held  insufficient,  under  the  act  of  congress;  and,  no 
other  proof  being  made  that  copies  so  attested  could  be  received  in  evidence 
as  proof  of  criminality  within  the  British  dominions,  the  copies  of  depositions 
were  held  improperly  received. 

4.  Same— English  Statutes. 

Under  the  statute  of  6  &  7  Vict.,  upon  similar  proceedings  for  the  removal 
of  the  accused  from  London  to  Calcutta,  proof  of  criminalitv  would  be  re- 
quired, and  copies  of  the  original  depositions  would  be  receivable  for  that 
purpose,  if  certified  under  the  hand  of  the  magistrate  who  issued  the  warrant, 
and  attested  under  the  oath  of  the  party  producing  them.  The  copies  in  this 
case  having  no  such  certificate  from  the  magistrate,  held,  that  the  papers  were 
defective  under  the  first  clause  of  the  act  of  1882,  as  well  as  under  the  second, 
and  that  the  prisoner  piust  be  discharged. 

Habeas  Corpus. 

F.  F.  Marbury  and  Charks  Fox^  for  the  British  Government. 

E.  R.  Johriesy  John  R.  Abney^  and  J.  T.  Hoffman^  for  petitioner. 

Brown,  J.  Upon  the  complaint  of  the  consul  general  of  Great  Britain 
at  this  port,  the  relator  was  arrested  upon  a  charge  of  forgery,  allied  to 
have  been  committed  at  Calcutta  in  April,  1883,  and  brought  before 
Commissioner  Odborn  in  proceedings  for  extradition  under  article  10  of 
the  treaty  of  August  9,  1842.  Having  been  held  by  the  commissioner, 
the  relator  has  been  brought  before  the  court  on  habeas  corpus,  together 
with  the  proceedings  under  a  writ  of  certiorari. 

Article  10  of  the  treaty  with  Great  Britain  (8  St.  at  Large,  676)  pro- 
vides that  the  persons  charged  are  to  be  delivered  up,  "provided  that  this 
shall  only  be  done  upon  such  evidence  of  criminiEdity  as,  according  to 
the  laws  of  the  place  where  the  fugitive  or  person  so  charged  shall  be 
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found,  would  justify  his  apprehension  and  commitment  for  trial  if  thq 
crime  or  offense  had  there  been  committed;"  that  the  magistrate  shall 
have  power  to  issue  a  warrant  that  the  person  charged  may  be  brought 
before  such  magistrate,  "to  the  end  that  the  evidence  of  criminality  may 
be  heard  and  considered;  and  if,  on  such  hearing,  the  evidence  be 
deemed  sufficient  to  sustain  the  charge,"  that  fact  is  to  be  certified, 
and  the  person  delivered  up.  Section  5270  of  the  Revised  Statutes  pro- 
vides that  such  proceedings  may  be  had  before  commissioners,  and  uses 
nearly  the  language  of  the  treaty.  The  hearing  before  the  commissioner 
involves  essenti&;iy  two  things, — the  identity  of  the  prisoner,  and  the 
sufficiency  of  the  evidence  of  criminality. 

The  identity  of  the  prisoner  is  in  this  case  established  by  the  testi- 
mony of  the  officer  who  came  from  Calcutta  with  the  warrant,  and  with 
the  other  papers  designed  to  sustain  the  charge.  These  papers  embrace 
the  original  warrant,  dated  August  11,  1886,  signed  by  the  chief  presi- 
dency magistrate  of  Calcutta,  and  bearing  the  seal  of  that  court.  The 
only  evidence  of  criminality,  however,  is  found  in  the  copies  of  numer- 
ous depositions  which  were  taken  before  the  presidency  magistrate  at  Cal- 
cutta in  September,  1884,  and  in  August,  1886.  No  originals  are 
produced.  The  only  question  necessary  for  me  to  consider  is  the  compe- 
tency of  these  copies  as  evidence  of  criminality. 

By  the  very  terms  of  the  treaty  just  quoted,  the  evidence  of  crimi- 
nality must  be  such  as,  according  to  the  law  of  the  place  where  the  fugi- 
tive is  found,  would  justify  his  apprehension  and  commitment.  The 
competency  of  the  evidence  must  therefore  be  judged  wholly  according 
to  our  own  law,  (1  Greenl.  Ev.  §522;)  and  this  must  be  either  according 
to  such  rules  of  evidence  as  congress  may  have  prescribed,  or,  in  the 
absence  of  such  provisions,  and  in  so  far  as  they  may  be  inapplicable, 
according  to  the  rules  of  the  common  law. 

It  is  not  contended  that  by  the  common-law  rules  of  evidence  mere 
copies  of  ex  parte  depositions,  taken  before  a  foreign  criminal  magistrate, 
though  attested  by  the  clerk  of  his  court,  would,  here  be  competent  evi- 
dence of  criminality.  Betts,  J.,  in  the  Case  of  Kaine,  10  N.  Y.  L^. 
Obs.  257,  268,  says  expressly  that  such  copies,  though  they  were  there 
attested  by  the  clerk  and  by  the  oath  of  the  witness  producing  them, 
were  "not  competent  proof  at  common  law,"  though  he  held  them  suffi- 
cient under  the  act  of  1848.  See,  also,  In  re  Kaine,  14  How.  103,  115, 
116, 144,  146,  and  3  Blatchf.  1.  Where  the  ultimate  tact  to  be  proved  is 
merely  the  existence  of  a  foreign  record,  such,  for  instance,  as  the  fact 
of  a  foreign  judgment  in  a  suit  brought  upon  that  judgment,  a  properly 
attested  or  authenticated  copy  is  admissible.  Greenl.  Ev.  514,  527, 
538 ,  552 .  Here  the  ultimate  fact  is  the  criminality  of  the  iccused.  The 
original  depositions  are  only  evidence  tending  to  show  ci  .minality,  and 
the  attested  copies  presented  are  onl}'  evidence  of  evidenc  u 

The  statutes  of  a  foreign  country  relating  to  the  sufficiei  cy  of  evidence 
in  extradition  proceedings  within  its  own  dominions,  su  ^h  as  the  statr 
utes  of  33  &  34  Vict.  c.  52,  §§  14,  15,  (L.  R.  5  St.  292  )  have  no  rel- 
evancy, except  in  so  far  as  the  laws  of  our  own  country  e  ay  make  them 
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relevant;  because  by  the  treaty  itself  the  primary  question  is  not  what 
is  competent  evidence  abroad,  but  what  is  competent  evidence  here.  In 
re  Fmder,  18  Blatchf.  430,  439,  4  Fed.  Rep.  303.  The  statutes  of  33 
and  34  Victoria  relate  to  copies  of  foreign  depositions  only,  not  to  copies 
of  depositions  taken  withiu  the  British  dominions. 

Various  provisions  have  been  enacted  by  congress,  from  time  to  time, 
touching  the  papers  and  documents,  or  copies  thereof,  which  may  be  re- 
ceived as  evidence  of  criminality.  As  respects  copies,  it  was  provided 
by  the  act  of  August  12,  1848,  (9  St.  at  Large,  302,  §  2,)  that  "copies 
of  the  depositions  upon  which  an  original  warrant  in  any  such  foreign 
country  may  have  been  granted,  certified  under  the  hand  of  the  person 
or  persons  issuing  such  warrant,  and  attested  upon  the  oath  of  the  party 
producing  them  to  be  true  copies  of  the  original  depositions,  may  be  re- 
ceived in  evidence  of  the  criminality  of  the  person  so  apprehended." 
By  the  act  of  June  22,  1860,  (12  St.  at  Large,  84,)  it  was  provided  that 
any  "depositions,  warrants,  and  other  papers,  or  copies  thereof,  shall  be 
admitted  for  the  purposes  mentioned  in  said  section,  \i,  e.,  as  evidence 
of  criminality,]  if  they  shall  be  properly  and  legally  authenticated  so  as 
to  entitle  them  to  be  received  for  similar  purposes  [i.  e.,  as  evidence  of 
criminality]  by  the  tribunals  of  the  foreign  country  from  which  the  ac- 
cused party  shall  have  escaped."  By  the  act  of  June  19,  1876,  (19  St. 
at  Large,  59,)  it  was  provided  (1)  that  any  "depositions,  warrants,  or 
other  papers  shall  be  admitted  if  properly  ancf  legally  authenticated  so 
as  to  entitle  them  to  be  received  as  evidence  of  the  criminality  of  the  per- 
son so  apprehended  by  the  tribunals  of  the  foreign  country  from  which 
he  escaped;"  and  (2)  that  "copies  of  any  such  depositions,  warrants,  or 
other  papers  shaU,  if  authenticated  according  to  the  law  of  such  foreign 
country,  be  in  like  manner  received  as  evidence."  By  section  5  of  the 
act  of  August  3,  1882,  (22  St.  at  Large,  216,)  the  act  of  1860  is  in  sub- 
stance restored,  and  it  is  enacted  that  any  "depositions,  warrants,  or  other 
papers,  or  copies  thereof,  shall  be  received  and  admitted  as  evidence  on 
such  hearing,  for  all  the  purposes  of  such  hearing,  if  they  shall  be  prop- 
erly and  legally  authenticated  so  as  to  entitle  them  to  be  received  for 
similar  purposes  by  the  tribunals  of  the  foreign  country  from  which  the 
accused  party  shall  have  escaped;  and  the  certificate  of  the  principal 
diplomatic  or  consular  officer  of  the  United  States  resident  in  such  foreign 
country  shall  be  proof  that  any  deposition,  warrant,  or  other  paper,  or 
copies  thereof,  so  offered,  are  authenticated  in  the  manner  required  by 
this  act."  There  is  no  other  provision  for  the  admission  of  copies.  By 
section  6  of  the  act  last  named,  prior  statutes,  so  far  as  inconsistent  with 
that  act,  were  repealed. 

The  term  "similar  purposes"  must  receive  the  same  construction  in  the 
last-named  act  as  in  prior  acts.  By  its  context  it  naturall}'  refers  to  the 
T^ords  in  the  previous  line,  "for  aU  the  purposes  of  such  hearing;"  that 
is,  to  proof  of  criminality,  which  is  the  purpose  of  the  hearing.  The 
same  construction  had  been  given  to  similar  words  in  prior  statutes.  In 
re  Ihrez,  7  Blatchf.  345,  353;  In  re  Henrich,  5  Blatchf.  414,  425.  The 
act  of  1876  made  different  provisions  as  respects  original  depositions. 
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and  copies  of  such  depositions.  This  distinction  is  pointed  out  and  com- 
mented upon  by  Mr.  Justice  BLATCHFOBDin  the  Case  of  Fouler^  18  Blatchf. 
430,  435,  4  Fed.  Rep.  303.  Under  that  act,  in  order  to  make  use  of 
copies,  there  must  first  be  original  depositions,  which  by  the  foreign  law 
would  be  proof  of  criminality,  and  then  the  copies  offered  in  evidence 
were  required  only  lo  be  "authenticated  according  to  the  law  of  such 
foreign  country."  The  act  of  1882,  in  repealing  former  statutes  incon- 
sistent with  it,  and  in  placing  copies  upon  the  same  footing  as  orig- 
inals, has  required  the  same  conditions  as  respects  copies  that  it  requires 
as  respects  originals;  namely,  that  whichever  be  offered,  whether  the 
original  or  a  copy,  it  must  be  a  paper  "legally  authenticated  so  as  to  en- 
title it  to  be  received  for  similar  pui^oses  [that  is,  as  evidence  of  crimi- 
nality] by  the  tribunals  of  the  foreign  country."  In  this  respect  the  act 
of  1882  is  precisely  similar  to  that  of  June  22,  1860,  above  referred  to. 
The  Oase  of  Henrich,  5  Blatchf.  414,  425,  arose  under  the  act  of  1860, 
and  was  very  carefully  considered.  The  opinion  delivered  by  Shipman, 
J.,  was  concurred  in  by  Mr.  Justice  Nelson  and  by  Blatchfobd,  J, 
It  was  there  said,  (page  425:) 

"Each  piece  of  the  documentary  evidence  offered  by  the  agents  of  the  for- 
eign government  in  support  of  the  charge  of  criminality  should  be  accompanied 
by  a  certificate  of  the  principal  diplomatic  or  consular  officer  of  the  United 
States  resident  in  the  foreign  country  from  which  the  fugitive  shall  have  es- 
caped, stating  clearly  that  it  is  properly  and  legally  authenticated,  so  as  to  en- 
title it  to  be  received  in  evidence  in  support  of  the  same  criminal  charge  by 
the  tribunals  of  such  foreign  country." 

Under  none  of  the  previous  statutes  could  the  copies  of  the  depositions 
in  the  present  case  be  admitted,  for  the  reason  that  these  copies  are  not 
"certified  under  the  hand  of  the  person  issuing  such  warrant," — that  is, 
under  the  hand  of  the  presidency  magistnite, — even  if  these  provisions 
could  be  deemed  now  in  force.  As  attested  copies  are  not  competent, 
merely  upon  the  common-law  rules  of  evidence,  the  case  as  against  the 
accused  must  stand  upon  the  provisions  of  section  5  of  the  act  of  August 
3,  1882.  Under  that  act,  as  under  the  act  of  1860,  the  prosecution 
may  rely  upon  the  certificate  of  the  diplomatic  or  consular  oflScer,  which, 
if  in  conformity  with  the  statute,  is  of  itself  absolute  proof  that  the  papers 
so  certified  are  receivable  in  the  foreign  country  in  proof  of  criminality. 
But,  if  that  certificate  be  not  conformable  to  the  act  of  congress,  resort 
may  then  be  had  under  the  former  part  of  the  fifth  section  to  any  oral  or 
other  proof  that  is  competent  to  show  that  the  copies  presented  ar6  so 
authenticated  as  to  entitie  them  to  be  received  as  evidence  of  criminality 
in  a  proceeding  for  commitment  or  transportation  for  trial  in  the  foreign 
country  from  which  the  accused  party  shall  have  escaped.  In  re  Fowler^ 
18  Blatchf.  430,  437,  438,  4  Fed.  Rep.  303j  In  re  Wadge,  15  Fed.  Rep. 
864,  aflSrmed  on  appeal,  16  Fed.  Rep.  332,  21  Blatchf.  300.  The  foreig^ 
law  in  the  latter  case  must  be  proved  as  a  fact.  No  oral  proof  of  this 
kind  has  been  submitted ;  nor,  so  far  as  the  general  law  of  Great  Britain 
or  the  local  British  law  of  India  has  been  ascertained  by  reference  to  books, 
has  it  been  found  that  mere  copies  of  original  depositions  taken  before  a 
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magistrate,  and  attested  by  the  derk  of  his  court,  would  be,  anywhere 
within  the  British  dominions,  competent  proof  against  the  accused  for  the 
purposes  of  commitment. 

If,  for  mstance,  the  prisoner  had  been  found  in  London,  and  proceed- 
ings were  had  there  upon  this  original  warrant  from  Calcutta,  for  the 
purpose  of  his  commitment  and  transportation  to  Calcutta  for  trial,  it  is 
provided  by  the  statute  of  6  &  7  Vict,  that,  upon  such  an  arrest  in  London, 
and  on  his  being  brought  before  a  criminal  magistrate  there,  "such  evi- 
dence of  criminality  must  be  there  produced  as  would  justify  committal 
if  the  ofiense  had  been  there  committed,"  (section  3:)  "provided,  always, 
that  in  every  such  case  copies  of  the  depositions  upon  which  the  original 
warrant  was  granted,  certified  under  the  hand  of  the  person  or  persons 
issuing  such  warrant,  and  attested  upon  the  oath  of  the  party  producing 
them  to  be  true  copies  of  the  original  depositions,  may  be  received  in 
evidence  of  the  criminality  of  the  person  so  apprehended,"  (section  4.) 
Our  statute  of  1848  above  cited  was  manifestly  framed  upon  the  statute 
of  6  &  7  Vict.  The  language  is  nearly  identical  in  each.  From  this  it 
is  clear  that,  unless  there  be  some  later  statutes  that  I  have  not  found, 
the  attested  copies  in  this  case  could  not  have  been  received  if  this  pro- 
ceeding had  been  in  London;  nor  could  the  prisoner  have  been  com- 
mitted for  transportation,  because  the  attested  copies  are  not  certified 
under  the  hand  of  the  presidency  magistrate  who  issued  the  original 
warrant. 

The  case  must  stand,  therefore,  upon  the  certificate  of  the  consul  alone. 
That  certificate  is  very  full  in  many  respects.  All  that  relates  to  the 
certified  copies,  however,  is  in  the  following  words  : 

"And  I  certify  that  all  and  every  the  certified  copies  hereunto  attached  are 
properly  and  legally  authenticated  and.  certified  according  to  the  law  in  force 
in  British  India,  so  as  to  enable  them  to  be  used  iii  evidence  and  as  proof 
that  the  originals  were  duly  received  in  evidence  by  the  said  Gilbert  Stuart 
Henderson,  Esquire,  and  the  said  Frederick  John  Marsden,  Esquire,  re- 
spectively in  proof  of  the  criminality  of  the  said  Robert  Bruce  McPhun 
named  therein,  in  respect  of  the  said  charges  of  forgery,  uttering,  and  cheat- 
ing." 

Had  the  foregoing  certificate  omitted  all  that  follows  the  words  "used 
in  evidence,"  and  added  only  "for  similar  purposes,"  that,  with  the  con- 
text, must  have  been  held  sufficient,  as  in  the  Case  of  Wadge,  mpra. 
But,  upon  repeated  consideration,  I  find  myself  unable  to  construe  what 
follows  the  words  "used  in  evidence"  as  intended  otherwise  than  as  a  defi- 
nition of  the  purposes  for  which  the  copies  might  be  received,  namely, 
as  evidence  that  certain  originals  were  on  file,  which  originals  had  been 
duly  received  in  evidence  by  the  magistrates  at  Calcutta  as  proof  of  crimi- 
nality. That  is  manifestly  quite  a  difierent  thing  from  what  our  statute 
requires.  The  certificate  amounts  to  no  more  than  what  would  be  the  force 
of  the  copies  as  evidence  at  common  law;  namely,  that  such  depositions 
existed  at  Calcutta,  which  might  be  used  as  evidence  as  against  the  parties 
who  made  the  depositions,  perhaps,  though  not  competent  evidence  of 
the  criminality  of  the  accused.     1  Greenl.  Ev.  533,  538,  539.    The 
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evident  meaning  of  the  act  of  1882  is  that  whatever  papers  are  so  au- 
thenticated as  to  be  receivable  in  evidence  in  the  foreign  country  as  proof 
of  the  criminality  of  the  accused  may  be  received  in  evidence  here ;  and 
that  our  consul's-  certificate  that  they  are  so  authenticated  as  to  be  en- 
titled to  be  used  for  that  purpose  there  shall  be  conclusive  proof  on  that 
point.  Proof  that  there  is  competent  and  legal  evidence  on  file  elsewhere 
is  not  the  same  thing  as  proof  of  criminality  here.  If  these  copy  dep- 
ositions, attested  as  these  are  by  the  clerk,  are  competent  evidence  of 
criminality  as  against  the  accused  in  any  part  of  the  British  dominions, 
a  certifi,cate  to  that  effect  by  the  general  consular  officer  is  sufficient. 
The  elaborate  form  of  the  consul's  certificate  in  the  present  case  rather 
supports  the  inference  that  copies  thus  attested  by  the  clerk  of  the  for- 
eign court  could  not  be  used  as  in  themselves  evidence  of  criminality. 
Had  the  consul's  certificate  ended  with  the  words  "used  in  evidence,"  it 
would  have  been  clearly  insufficient.  What  follows  those  words  mani- 
festly does  not  comport  with  the  meaning  of  the  statute,  but  is.  a  very 
different  qualification. 

It  cannot  be  justly  claimed  that  there  is  anything  unreasonable  in  the 
act  of  congress,  or  in  the  construction  here  given  to  the  certificate  of  the 
consul,  which  requires,  as  a  condition  of  the  receipt  of  copies  of  deposi- 
tions as  evidence  of  criminality  here,  that  the  copies  should  be  legally 
receivable  in  evidence  as  proof  of  criminality  within  the  kingdom  from 
which  the  accused  has  escaped.  If  such  copies  were  receivable  here, 
although  they  were  not  competent  evidence  of  criminality  in  the  foreign 
country,  the  effect  would  be  that  persons  would  be  committed  and  ex- 
tradited to  distant  lands  upon  proof  which  was  there  incompetent.  Nor 
can  there  be  any  practical  difficulty  in  obtaining  the  magistrate's  certifi- 
cate to  original  depositions  taken  by  him ;  and  then  such  copies,  so  at- 
tested and  <5ertified,  <?ould  be  received  here  on  the  proper  certificate  of 
the  consul,  or  on  proof  of  the  British  law  as  found  in  the  6  &  7  Vict., 
above  quoted. 

The  act  of  congress  of  1876  may  possibly  have  permitted  for  a  time  the 
introduction  of  copies  on  less  proof,  because  the  authentication  required 
as  to  copies  did  not  expressly  require  that  the  copies  should  be  competent 
evidence  abroad;  but  the  act  of  1882,  as  stated  above,  has  placed  both 
originals  and  copies  under  the  same  restrictions,  and  has  provided,  in 
effect,  that  they  are  not  to  be  receivable  here  unless  they  would  be  re- 
ceivable in  the  foreign  country  as  proof  of  criminality,  or  are  certified  to 
have  that  effect. 

There  has  long  been  a  practice,  where  an  original  warrant,  upon  com- 
petent original  proof,  has  been  issued  by  the  magistrate  where  the  of- 
fense was  committed,  to  transmit  the  warrant  to  soni  other  district 
where  the  accused  may  be  found,  and  to  procure  his  an  st  there  under 


the  original  warrant  upon  the  indorsement  and  allowance 


local  magistrate,  under  which  the  prisoner  is  thereupon  removed  to  the 


place  of  trial.     In  such  cases  there  may  or  may  not  be 


concerning  the  criminality  of  the  accused  in  the  place  w  lere  he  is  found 


and  arrested.     See  1  Chit.  Crim.  Law,  76,  82,  88,  89. 


thereof  by  the 


urther  inquiry 


Various  stat* 
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ntes  of  Geo.  II.  and  Geo.  III.  expressly  authorized  this  practice.  See 
45  Geo.  III.  c.  92,  48;  Id.  c.  58;  2  Hale,  P.  C.  285.  The  statute  of  6 
&  7  Vict.,  above  quoted,  required  proof  of  criminality,  and  admitted 
copies  of  depositions  under  conditions  not  in  this  case  complied  with. 
Such  proceedings  rest  upon  statute  law.  Whatever  may  be  the  practice 
at  present  as  respects  British  India,  nothing  appears  that  has  relevancy 
to  the  present  case.  The  treaty  itself,  as  I  have  said,  requires  proof  of 
criminality  here.  As  I  am  obliged  to  hold  that  the  proof  produced  in 
this  case  was  not  competent,  either  according  to  the  law  of  congress,  or 
according  to  the  common  law,  the  commitment  cannot  be  sustained. 

If  there  were  reasonable  grounds  to  suppose  that  the  imperfection  of 
the  consul's  certificate  in  this  case  had  arisen  from  inadvertence,  or  from 
a  misunderstanding  of  the  intention  of  the  act  of  congress  that  the  copies 
must  be  certified  to  be  competent  evidence  of  criminality,  the  court  would 
remit  the  proceedings  to  the  commissioner  for  a  further  hearing,  if  it  also 
appeared  that  by  the  general  English  law,  or  by  that  of  British  India, 
copies  of  depositions  attested  in  this  manner  were  in  fact  competent  proof 
of  criminality;  for  other  proof  of  this  fact  might  supply  the  defects  of  the 
consul's  certificate.  But  though  inquiries  have  been  made  by  the  court 
from  the  first  concerning  the  British  law  in  this  respect,  nothing  has  been 
cited  from  the  text-books,  statutes,  or  reports  that  goes  to  show  that  there 
is  any  such  law  or  practice  within  the  British  dominions  as  would  make 
these  copies  evidence  of  criminality.  The  prisoner  must  therefore  be 
discharged. 


Eastern  Paper-Baq  Co.  and  others  v.  Standard  Paper-Bag  Go.  and 

others.^ 

(Circuit  Court,  D.  Massachusetts.    February  17, 1887.1 

1.  Patents  for  Inventions— Process  for  Maeino  Paper  Bags. 

Letters  patent  No.  258,272,  granted  May  28, 1882,  to  the  Eastern  Paper-bag 
Company,  assignee  of  Daniel  Appel.  for  a  process  of  making  paper  bags,  the 
object  being  the  production  in  a  novel  manner  of  a  satchel -bottom  paper  bag, 
made  from  a  strip  of  paper  folded  to  form  a  tube,  by  first  forming  a  oiamond 
fold,  then  cross-folding  the  leading  corner  of  the  diamond  fold,  and  subse- 
quently cross-folding  the  rearmost  corner  of  the  diamond  fold,  to  form  the 
last  cross-fold  of  the  bag  bottom,  and,  together  with  it,  the  main  body  of  the 
bag- blank,  on  the  line  of  the  second  cross-fold,  held,  in  view  of  the  prior  state 
of  the  art,  not  void,  as  lacking  patentable  invention. 

2.  Sams— Process. 

A  process  may  be  patentable  irrespective  of  the  particular  form  of  instru- 
mentalities used. 
8.  Same— Description  of  Process  in  Application. 

Description  of  a  process  in  an  application  for  a  machine  patent  does  not 
constitute  an  abandonment  or  dedication  to  the  public  of  such  process,  so  as 
to  estop  the  inventor  from  subsequently  obtaining  a  patent  for  the  process, 
if  applied  for  in  two  years. 

'See  29  Fed.  Rep.  787 
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4.  Same— MACHimB  Made  Capable  of  Workikg  Pbooess. 

Where  the  defense  to  a  suit  for  the  infringement  of  a  patent  process  is  that 
machines  embodying  the  process  claimed  were  sold  and  in  public  use  more 
than  two  years  before  the  date  of  the  application  for  the  process  patent,  such 
defense  is  not  sustained  by  proof  that  the  use  made  of  the  machine  before 
that  date  was  experimental  only,  and  not  capable  of  working  the  process. 
There  is  no  real  invention  of  a  process  until  a  machine  is  constructed  to  work 
the  process. 

In  Equity. 

Frederick  P.  Fishj  for  complainants. 

Ohauncey  Smith,  for  defendants, 

Colt,  J.  The  patent  in  suit,  No.  258,272,  is  for  a  process  of  making 
paper  bags.  It  was  granted  May  23,  1882,  to  the  Eastern  Paper-bag 
Compauy,  assignee  of  Daniel  Appel,  the  inventor.  This  invention  has 
for  its  object  the  production  in  a  novel  manner  of  a  satchel-bottom  paper 
bag,  made  from  a  strip  of  paper  folded  to  form  a  tube;  and  it  consists 
in  first  forming  the  diamond  fold,  then  cross-folding  the  leading  comer 
of  the  diamond  fold,  and  subsequently  cross-folding  the  rearmost  comer 
of  the  diamond  fold,  to  form  the  last  cross-fold  of  the  bag  bottom,  and, 
together  with  it,  the  main  body  of  the  bag-blank,  on  the  line  of  the  sec- 
ond cross-fold.  This,  in  substance,  is  the  language  of  the  specification 
and  of  the  claim.  In  former  machines,  in  order  to  give  the  rearmost 
comer  of  the  diamond  fold  the  forward  bend  necessary  to  form  the  sec- 
ond cross-fold,  there  was  loss  of  time  and  power.  To  overcome  this  dif- 
ficulty, Appel  turns  over  the  whole  bottom  of  the  bag  after  the  leading 
corner  of  the  diamond  fold  is  cross-folded,  and  the  rearmost  corner  of 
the  diamond  fold  is  cross-folded  in  the  operation  of  folding  over  the  body 
of  the  bag-blank  on  the  line  of  such  second  cross-fold.  The  fold  of  the. 
body  of  the  bag-blank  is  called  a  "blindfold,"  and  is  incident  to  the 
formation  of  the  satchel  bottom  by  the  Appel  process.  By  this  simple 
invention  the  leading  and  rearmost  corners  of  the  diamond  fold  of  a  bag- 
blank  are  cross-folded  in  directions  which  appear  opposite  to  each  other, 
by  movements  which  are  in  the  same  direction,  whether  performed  by 
hand  or  by  machinery.  To  make  paper  bags  commercially  successful, 
a  machine  must  be  run  with  rapidity.  Since  the  invention  of  Appel, 
it  is  difficult  to  assign  any  limit  to  the  speed  with  which  paper  bags  can 
be  made. 

That  a  process  may  be  patentable  irrespective  of  the  particular  form 
of  instrumentalities  used,  cannot  be  disputed,  {Cochrane  v.  Deener,  94  U. 

5.  780;)  and  I  have  no  doubt  that  the  daim  of  the  Appel  patent  de- 
scribes a  patentable  process,  if  what  he  describes  constituted  invention. 
On  this  point  it  is  urged  that  all  Appel  did  was  to  fold  the  body  of  the 
bag  with  the  flap  in  making  the  second  cross-fold,  and  that  this  was 
no  invention,  but  is  within  the  common  knowledge  and  skill  of  ever}'- 
body.  I  cannot  adopt  this  view.  To  be  sure,  now  that  we  see  it  done, 
it  seems  a  very  simple  thing  in  making  the  second  cross-fold  to  fold  over 
the  body  of  the  bag  with  the  end,  but  it  was  not  thought  of  for  years, 
and  it  may  almost  be  said  to  have  revolutionized  the  art  of  making  paper 
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bags.  The  most  marked  improvementa  in  the  arts  are  often  the  simplest, 
when  once  discovered.  In  considering  the  history  and  development  of 
the  art  of  making  paper  bags,  and  the  effect  produced  by  the  Appel  pro- 
cess, I  cannot  but  regard  it  as  a  patentable  invention. 

But  it  is  said  that  the  description  of  this  process  found  in  the  Appel 
machine  patent  of  August  31,  1880,  operates  as  an  abandonment  of  any 
claim  Appel  might  have  had  for  a  process  patent.  The  patent  in  suit 
was  applied  for  September  29,  1881.  The  process  forming  its  subject- 
matter  was  described,  but  not  claimed,  in  the  machine  patent  by  the  same 
inventor,  dated  August  31, 1880.  A  little  more  than  a  year  elapsed  be- 
tween the  date  of  the  prior  description  and  the  date  of  the  application 
for  the  patent  in  suit.  Under  these  circumstances,  has  the  invention 
been  abandoned  to  the  public?  The  language  of  the  supreme  court  in 
MiUer  v.  Brass  a.,  104  U.  S.  350;  James  v.  CampbeU,  Id.  366;  and  Mahn 
V.  Harwoody  112  U.  8.  354, 5  Sup.  Ct.  Rep.  174, — is  cited  as  sustaining 
the  proposition  that  the  omission  of  Appel  to  claim  his  process  invention 
in  the  machine  patent  was  in  law  a  dedication  of  that  invention  to  the 
public.  The  supreme  court  in  these  cases  was  dealing  with  the  subject 
of  reissues  under  the  statute.  In  this  case  we  are  not  dealing  with  the 
law  of  reissues.  Appel  could  not  have  secured  his  claim  to  a  process  by 
reissuing  his  machine  patent,  because  it  is  not  for  the  same  invention. 
Powder  Co.  v.  Powdsr-vjorks,  98  U.  8.  126;  Eachus  y.BroomaU,  115  U.  S. 
429,  6  Sup.  Ct.  Rep.  229.  The  question  we  have  to  decide  is  whether 
the  description  of  another  invention  in  a  prior  patent  by  the  same  in- 
ventor forfeits  his  right  to  take  out  a  subsequent  patent  for  such  inven- 
tion. I  do  not  understand  that  the  supreme  court  have  held  that  such 
prior  description  is  a  dedication  to  the  public  of  the  second  invention. 
The  invention  of  a  machine,  and  a  process  employed  in  the  use  of  the 
machine,  being  different  things,  it  is  difiSicult  to  see  how  the  application 
for  a  patent  on  one  should  operate  as  an  abandonment  of  any  claim  to  a 
patent  on  the  other:  provided,  of  course,  the  application  for  the  second 
patent  is  made  before  the  statutory  forfeiture  of  two  years'  prior  use  has 
run.  This  view  is  in  harmony  with  the  decisions  of  the  circuit  courts 
where  the  question  has  arisen.  Vermont  Farm-^machine  Co.  v.  Marble^  19 
Fed.  Rep.  307,  20  Fed.  Rep.  117;  Omham  v.  McOormick,  11  Fed.  Rep. 
859;  Graham  v.  Geneva  Lake  0.  Manufg  Co.,  Id.  138;  McMiUan  v.  Bees, 
1  Fed.  Rep.  722;  Hatch  v.  Moffitt,  15  Fed.  Rep.  252;  Oahn  v.  Wong  Tovm 
On,  19  Fed.  Rep.  424;  CoUender  v.  Griffith,  18  Blatchf.  110,  2  Fed.  Rep. 
206.  The  patent  in  suit  having  been  applied  for  within  two  years  from 
the  date  of  the  machine  patent,  there  was  no  abandonment  of  the  second 
invention,  though  a  description  of  such  invention  was  found  in  the  prior 
patent. 

We  come  now  to  the  last  defense,  that  machines  embodying  the  Appel 
process  were  sold  or  in  public  use  more  than  two  years  prior  to  the  date 
of  the  application  for  the  process  patent,  September  29,  1881.  This 
question  is  not  free  from  difficulty.  The  complainants  maintain  that 
there  was  no  such  sale  or  public  use  as  would  bring  them  within  the 
statute.  Their  position,  in  brief,  is  this:  that  the  sale  was  not  of  the 
v.30F.no.l — 5 
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perfected  Appel  machines,  but  of  imperfect  machines,  in  the  experimental 
stage  of  development.  Appel,  the  inventor,  was  employed  by  the  Cleve- 
land Paper  Company,  at  Cleveland.  October  17,  1878,  the  Cleveland 
Paper  Company  made  a  contract  with  the  Lincoln  Paper-mill  Company, 
of  St.  Catherine's,  Ontario,  for  two  Appel  machines.  One  of  these  ma- 
chines was  delivered  in  January,  1879,  and  the  second  in  June  of  the 
same  year.  The  testimony,  however,  is  conclusive  on  the  point  that 
these  machines  made  imperfect  bags,  and  that  it  took  more  than  a  year 
after  the  receipt  of  the  first  machine  to  perfect  it.  Appel  himself  went 
to  Canada  to  aid  in  perfecting  the  machine.  As  to  the  third  Appel  ma- 
chine, called  the  Pettee  machine,  the  evidence  is  by  no  means  clear  or 
satisfactory  that  it  was  in  public  use  prior  to  September  29, 1879,  What- 
ever use  of  this  machine  took  place  before  this  date  seems  to  have  been 
of  an  experimental  character.  If  the  machines  sold  or  used  prior  to  Sep- 
tember 29,  1879,  were  not  capable  of  working  the  process,  then  it  can- 
not be  said  that  the  process  invention  was  sold  or  in  public  use  for  more 
than  two  years  prior  to  the  application  for  the  patent  in  suit.  There 
was  no  real  invention  of  the  process  until  a  machine  was  constructed  to 
work  the  process.      Union  Manufg  Co.  v.  Lounshury,  2  Fish.  389. 

Upon  careful  consideration,  I  am  of  opinion  that  none  of  the  defenses 
urged  against  the  validity  of  the  Appel  patent  in  suit  are  good,  and  that 
the  patent  should  be  sustained.     Decree  for  complainants. 


Humphreys'  Homeopathic  Medicine  Co.  v.  Armstrong. 

(Circuit  Court,  8.  D.  New  York.    February  32, 1887.) 

Copyright— Infringement— Preliminary  Injunction— Evidence. 

On  a  motion  for  a  preliminary  injunction  to  restrain  an  infringement  of  a 
copyright,  when  plamtiflP  has  shown  a  copyright  of  a  book,  and  a  copy  of  a 
book  having  the  same  title,  and  has  shown  that  defendant  is  publishing  a 
book  containing  extracts  from  it,  but  has  failed  to  show  that  the  copy  shown 
is  a  copy  of  the  book  copyrighted,  and  defendant  do&ies  ^at  it  is,  neld^  that 
there  is  no  ground  for  a  preliminary  injunction. 

In  Equity. 

B.  P,  Ryan,  for  plaintiff. 

Thomas  WinsoVy  for  defendant. 

Wheeler,  J.  This  is  a  motion  for  a  preliminary  i  ijunction  to  re- 
strain an  alleged  infringement  of  a  copyright.  The  pla  ntiff  has  shown 
a  copyright  of  a  book,  and  shown  a  copy  of  a  book  havi  g  the  same  title, 
and  shown  that  the  defendant  is  publishing  a  book  coi  taining  extracts 
from  it.  But  the  plaintiff  has  not  in  any  manner  shoT  n  that  the  copy 
shown  is  a  copy  of  the  book  which  was  copyrighted,  ai  d  the  defendant 
denies  that  it  is.  The  plaintiff  has  therefore  failed  to  i  low  any  ground 
for  a  preliminary  injunction.     Motion  denied. 
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Western  &  Wells  Manuf'g  Co.  v.  Rosenstock. 

{.Circuit  Court,  8.  B,  Neto  York,    February  23,  1887.) 

Patents  for  Inventions— Infringement— Specipicationp. 

Although  .the  bustle  manufactured  and  sold  by  defendant  was  made,  for  all 
practical  purposes,  in  imitations  of  the  bustle  patented  by  complainant,  ex- 
cept that  It  was  of  rattan  instead  of  wire,  yet,  as  complainant  in  his  specifica- 
tions limited  himself  to  a  bustle  made  of  wire,  he  authorized  the  public  to 
make  and  use  bustles  of  any  other  material,  and  cannot  complain  of  such  use 
as  an  infringement  of  his  rights. 

In  Equity. 

Wayjie  MacVeagh  and  Richards  &  Brovmy  for  complainant. 

Livingston  Gifford,  for  defendant. 

Wallace,  J.  The  bustle  which  the  defendant  is  manufacturing  and 
selling  is  made,  for  all  practical  purposes,  in  imitation  of  the  bustle  of 
the  complainant's  patent,  except  it  is  of  braided  rattan  instead  of  braided 
or  plaited  wire.  But  the  complainant's  patent  is  limited,  by  the  express 
phraseology  of  its  claims,  to  a  bustle  of  wire,  and  it  is  impossible  by  con- 
struction to  impart  such  a  degree  of  elasticity  to  these  claims  as  wUl  en- 
able them  to  embrace  bustles  made  of  any  other  material.  The  specifi- 
cation states  that  the  "invention  consists  of  a  bustle  composed  of  braided 
or  plaited  wire,  in  the  form  of  a  tubular  section  or  sections,  duly  provided 
with  means  for  securing  it  to  the  person  of  the  wearer,  or  to  a  garment." 
The  specification  also  states  that  to  carry  out  the  invention  the  patentee 
takes  "wire  of  a  suitable  kind,  (preferably  tempered  steel  wire,)  and 
braids  or  plaites  it  into  a  seamless  tube."  The  specification  then  describes 
the  details  of  form  and  arrangement,  disclaims  the  application  of  plaited 
or  braided  wire  as  a  dress  stifiening  merely,  and  concludes  with  ttie  fol- 
lowing claims: 

'*(!)  A  bustle  comprising  a  tubular  section  or  sections  of  braided  or  plaited 
wire,  provided  with  means  of  attachment  to  a  wearer  or  garment,  substan- 
tially as  set  forth.  (2)  A  bustle  comprising  a  plurality  of  tubular  sections 
of  plaited  or  braided  wire,  secured  to  waistband  or  fastening  device  substan- 
tially as  set  forth.  (3)  The  combination,  with  a  waistband  or  attaching  de- 
vice, of  a  bustle-body  composed  of  a  seamless  section  or  sections,  of  tubular 
form,  of  braided  or  plaited  wire,  substantially  as  set  forth. " 

The  doctrine  of  equivalents  cannot  be  invoked  to  substitute  a  rattan 
bustle  for  the  wire  bustle  of  these  claims.  By  limiting  himself  to  a  bustle 
made  of  wire,  the  patentee  authorized  the  public  to  make  and  use  bustles 
of  any  other  material  without  an  invasion  of  his  exclusive  right. 

The  motion  to  attach  the  defendant  for  contempt  in  violating  the  pre- 
liminary injunction  heretofore  granted  is  denied. 
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Shaveb  V.  Skinneb  Manup'g  C!o. 
{CircuU  Court,  N,  D,  Iowa,  0,  D.    January  Term,  1887.) 

1.  Patents  for  Inventions— Novelty— Combination  of  Old  Ai*fliance8. 

The  facts  that  a  patent  for  a  device,  consisting  of  a  combination  of  appli- 
ances previously  used  separately,  was  granted  after  the  device  had  been  sub- 
jected to  ri^id  scrutiny  and  comparison  with  previous  patents  by  the  patent- 
office  examiners,  and  that  the  combination,  although  useful,  did  not  appear 
to  have  been  used  or  proposed  before,  held  sufficient  to  sustain  the  patent,  as 
against  a  defense  of  want  of  novelty. 

2.  Same — Co-opebation  of  Elements. 

A  transverse  spring,  included  in  a  patented  device  designed  to  reduce  the 
strain  upon  the  side  springs,  reach,  and  head-block  in  wagons,  held  to  aid  in 
producing  the  general  result  aimed  at,  contrary  to  the  claim  made  by  the  de- 
fendants in  a  suit  for  infringement,  and  the  patent  therefore  not  to  be  invali- 
dated by  its  being  included. 
8.  Same— Infbingement— SiMiLAB  Device. 

The  use  of  a  device  doing  the  same  work,  in  substantially  the  same  way, 
and  accomplishing  substantially  the  same  result  as  another  patented  device, 
is  an  infringement  of  the  patent. 
4.  Same— Impbovement. 

An  improvement  including  a  patented  device  or  combination  infringes  the 
patent. 
0.  Same— Imfbovbment  in  Wagon  Geab— Utilizing  Device  fob  Additional 
Purpose. 

A  patent  upon  a  device  for  an  improvement  In  wagon  gear,  designed  to 
render  the  wagon  gear  elastic,  and  to  relieve  the  strain  upon  the  side  springs, 
reach,  and  head-block,  is  infringed  by  using  a  device  substantially  the  same, 
although  the  latter  is  utilized  also  to  aid  the  wagon  to  track. 
6.  Same— Specifications— DiscLAiMEB, 

It  being  expressly  stated  in  the  specifications  attached  to  a  patent  that  the 
claimant  makes  no  claim  to  a  certain  combination  patented  by  another,  heid, 
that  the  patent  conferred  no  right  to  the  use  of  such  combination. 

In  Equity.  Bill  to  restrain  infringement  of  patent,  and  for  an  account- 
ing. 

Ournvmins  &  Wright,  for  complainant. 

E.  B.  Soper^  Chraham  &  Cody,  0.  W.  Dyer,  and  R.  8.  Ilea,  for  defend- 
ants. 

Shiras,  J.  In  the  bill  filed  in  this  cause,  complainant  avers  that  on 
the  twenty-third  day  of  August,  1881,  letters  patent  were  duly  issued  to 
him  for  an  improvement  in*  wagon  gear,  the  object  of  which  is  stated  to 
be  to  provide  a  device  whereby  the  usual  strain  upon  the  side  springs, 
reach,  and  head-block  is  avoided,  and  the  wagon  gear  is  rendered  more 
elastic;  the  claim  being  stated  in  the  following  terms: 

"In  a  wagon  gear,  the  combination,  with  the  wagon-box,  A,  transverse 
spring,  K,  and  side  springs,  M,  of  the  rocking  rod  or  equalizer,  IT,  provided 
with  a  forked  end,  n,  and  bolts,  h,  substantially  as  herein  shown  and  de- 
scribed, whereby  the  wagon  gear  is  made  more  elastic,  as  set  forth." 

The  bill  also  avers  that  the  defendant  company  is  engaged  in  the  man- 
ufacture and  sale  of  wagons,  in  the  construction  of  which  complainant's 
patented  combination  is  used,  whereby  his  rights  as  patentee  are  in- 
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fringed;  and  he  prays  an  injunction,  and  for  an  accounting  and  dam- 


In  the  answer  it  is  averred  that  the  patent  issued  to  complainant  is 
void  for  want  of  novelty,  in  that  the  patented  combination  is  in  fact 
merely  an  aggregation  of  previously  known  appliances,  the  combination 
of  which  did  not  require  the  exercise  of  inventive  skill;  that  the  trans- 
verse spring,  K,  does  not  co-act  with  the  other  parts  of  the  combination 
in  producing  the  result  aimed  at;  and,  the  patent  being  for  a  combina- 
tion, the  fact  that  it  embraces  an  element  which  does  not  aid  in  the  re- 
sult defeats  the  patent;  and,  finally,  that  the  wagons  manufactured  by 
defendant  do  not  infringe  upon  the  patent  of  complainant,  being  manu- 
factured under  a  patent  issued  to  George  F.  Thompson  and  Andrew  Wil- 
son, bearing  date  June  17,  1884. 

From  the  statements  made  in  the  daim  filed  by  complainant  in  the 
patent-oflBce,  it  appears  that  there  are  four  main  parts  in  the  combina- 
tion for  which  complainant  obtained  his  patent,  to-wit,  the  wagon-box, 
the  side  springs,  the  transverse  half-elliptic  spring,  and  the  equalizing  rod, 
with  its  attachments,  running  under  the  bed  of  the  wagon.  It  is  not 
claimed  that  Shaver  is  the  inventor  of  any  one  of  tliese  several  parts.  The 
evidence  shows  that,  at  the  date  of  his  application  for  a  patent,  each  one 
of  these  devices  was  well  known,  and  appears  in  one  form  or  another  in 
various  patents  previously  granted.  It  does  not  appear,  however,  that 
they  had  been  combined  in  the  manner  proposed  by  complainant,  and 
applied  in  the  construction  of  spring  wagons  or  buggies  in  which  the 
front  end  of  the  wagon-box  or  body  rests  upon  an  elliptical  spring  placed 
upon  the  front  axle,  and  the  hind  end  upon  a  platform  spring  attached 
to  the  rear  axle.  The  object  of  the  equalizing  rod,  which  is  connected 
with  the  ends  of  the  side  springs,  is  to  communicate  the  motion  caused 
in  the  one  spring  by  the  wheel  on  one  side  striking  an  obstruction,  or 
passing  into  a  rut  or  depression,  to  the  corresponding  spring  on  the  other 
side,  and,  by  the  similarity  of  motion  in  the  springs  thus  produced,  to 
equalize  the  effect  on  the  wagon  body  and  gear.  The  equalizing  rod 
passes  through  two  journal  boxes  firmly  attached  to  the  wagon-box,  and 
at  each  end  is  bent  at  right  angles,  the  Arms  thus  formed  being  attached 
to  the  forward  ends  of  the  side  springs;  and  by  this  means  the  lengthen- 
ing and  shortening  of  the  side  springs,  when  pressure  is  applied  thereto 
or  removed  therefrom,  is  provided  for. 

On  behalf  of  defendants  it  is  claimed  that,  as  each  one  of  the  elements 
entering  into  this  combination  was  known  and  in  use  at  the  date  of  com- 
plainant's application  for  a  patent,  it  did  not  require  the  exercise  of  in- 
ventive skill  to  place  the  same  in  combination,  and  therefore  the  patent 
is  void  for  want  of  novelty.  If  the  question  was  before  me  as  an  original 
one,  with  the  burden  upon  complainant  of  establishing  by  satisfactory 
evidence  the  patentable  character  of  the  combination,  unaided  by  the 
presumption  arising  from  the  issuance  of  the  letters  patent,  I  should  en- 
tertain grave  doubts  as  to  the  conclusion  to  be  reached.  As  the  issue  is, 
however,  now  presented,  the  complainant  has  the  benefit  of  the  pre- 
sumption in  his  favor  arising  from  the  issuance  of  the  letters  patent, 


Digitized  by 


Google 


70  FEDERAL  BEPOBTEB. 

which  priina  facie  establish  the  novelty  of  the  invention  therein  described. 
Seymour  v.  Osb&me,  11  Wall.  516;  Smith  v.  Ooodyear,  93  TJ.  S.  486; 
Lehvhenter  v.  HoUhaus,  105  U.  S.  94. 

The  evidence  also  discloses  the  fact  that,  in  making  the  investigation 
into  the  novelty  and  utility  of  Shaver's  claim  required  by  the  laws  and 
rules  governing  the  patent-office,  the  examiners  submitted  the  same  to 
a  rigid  scrutiny  and  comparison  with  the  previous  patents,  which  fact 
tends  to  strengthen  the  prima  fade  presumption  arising  from  the  issu- 
ance of  the  letters  to  Shaver.  Furthermore,  it  is  not  shown  in  the  evi- 
dence that  this  combination  had  ever  been  used  or  proposed  prior  to 
the  date  of  Shaver's  application,  and,  as  it  appears  to  be  useful,  the  fact 
that  it  had  not  been  previously  applied  tends  to  show  that  it  demanded 
more  than  the  exercise  of  merely  mechanical  skill  to  invent  the  combi- 
nation. The  construction  of  wagons,  buggies,  etc.,  is  so  general  an  in- 
dustry, and  so  many  persons  are  daily  engaged  therein,  that  the  fact 
that  none  of  the  persons  so  engaged  had  put  in  use  the  combination  in 
question  is  a  fact  tending  to  show  that  it  demanded  the  exercise  of  in- 
vention, and  supports  the  conclusion  reached  in  the  patent-office.  Un- 
der the  circumstances,  the  evidence,  instead  of  weakening,  tends  to 
strengthen  the  primxi  fade  case  in  favor  of  complainant;  and  conse- 
quently it  must  be  held  that  the  defense  of  want  of  novelty  is  not  made 
out. 

It  is  also  urged  that  the  patent  is  void  because  the  transverse  spring, 
marked  "K"  on  the  plan,  is  not  an  efficient  part  of  the  combination, 
and  that,  as  it  does  not  co-operate  in  producing  the  desired  result,  in- 
cluding it  in  the  combination,  defeats  the  patent.  The  result  aimed  at 
in  combining  the  four  elements  included  in  the  combination  is  to  render 
the  wagon  gear  more  elastic,  and  thereby  reduce  the  strain  upon  the 
side  springs,  reach,  and  head-block.  Certainly  the  presence  of  this 
spring  under  the  hind  end  of  the  wagon-box  tends  to  lessen  the  strain 
upon  the  side  springs;  for,  if  the  side  springs  were  fastened  at  the  rear 
end  thereof  directly  to  the  wagon-box,  the  pressure  and  strain  caused 
thereby  would  be  directly  communicated  to  the  side  springs,  whereas 
such  pressure  now  acts  first  upon  the  transverse  spring,  and  only  second- 
arily upon  the  side  springs.  Again,  the  side  springs,  at  the  point  of 
junction  with  the  transverse  spring,  are  so  fastened  that  a  swinging  mo- 
tion is  provided  for,  which  allows  the  rear  end  of  the  side  springs  to 
elongate  under  pressure,  without  binding  or  cramping  these  springs. 
The  addition  of  the  transverse  spring,  therefore,  serves  to  aid  in  produc- 
ing the  general  result  aimed  at,  to-wit,  the  reduction  of  the  strain  on 
the  side  springs,  reach,  and  head-block,  and  aids  in  rendering  the  wagon 
gear  more  elastic;  and  consequently  the  fact  that  it  is  included  as  oae  of 
the  component  parts  of  the  combination  does  not  aflPect  the  validity  of 
the  patent  as  issued. 

The  defendants  also  deny  the  allegation  of  infringement.  The  evi- 
dence shows  that  in  the  wagons  constructed  by  the  defendant  company 
the  combination  covered  by  the  patent  to  Shaver  is  used ;  that  is  to  say, 
the  wagon-box,  transverse  half-elliptic  spring,  the  side  springs,  and  an 
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equalizer  passing  under  the  wagon  body,  and  connected  with  the  forward 
ends  of  the  side  springs.  It  is,  however,  claimed  on  part  of  defendants 
that  there  are  such  differences  in  the  manner  of  connecting  the  equalizer 
to  the  side  spring  and  wagon-box,  and  in  the  resulting  operation  of  the 
equalizer,  that  defendants'  wagons  do  not  in  fact  infringe  upon  the  com- 
bination included  in  the  patent  to  complainant. 

The  main  diflTerence  in  the  mode  of  connecting  the  equalizer  to  the 
ends  of  the  side  springs,  as  found  in  the  models  and  wagons  exhibited 
at  the  trial,  consists  in  this:  that  in  the  Shaver  wagon  the  ears  or  pro- 
jections to  which  the  ends  of  the  side  springs  are  fastened  revolve  or 
swing  below  the  axis  of  the  equalizer,  whereas  in  the  Skinner  wagon  the 
equalizer  is  not  brought  as  close  to  the  wagon  body,  and  the  ears  swing 
above  the  axis  of  the  equalizer.  The  object  or  purpose  of  the  swinging 
motion  to  the  ears  connected  with  the  forward  end  of  the  side  springs  is 
to  allow  play  for  the  elongation  or  shortening  of  the  side  springs,  and 
the  communication  of  the  motion  of  one  spring  to  the  other;  and  in  ac- 
complishing this  no  substantial  difiference  is  perceived  in  the  two  modes 
of  attachment.  Whether  the  ear  or  arm  projecting  at  right  angles  from 
the  equalizer  is  placed  above  or  below  the  axis  of  the  equalizer,  the  prin- 
ciple on  which  it  acts  is  the  same,  and  mere  variations  in  form,  which 
do  not  call  into  play  any  new  principle,  or  effect  any  new  result,  will 
not  be  sufficient  to  evade  the  charge  of  infringement. 

Thus,  in  Machine  Co.  v.  Murphy^  97  U.  S,  120,  it  is  said. 

"Nor  is  it  safe  to  give  much  heed  to  the  fact  that  the  corresponding  device 
in  two  machines  organized  to  accomplish  the  same  result  is  different  in  shape 
or  form  the  one  from  the  other,  as  it  is  necessary  in  every  such  investigation 
to  look  at  the  mode  of  operation,  or  the  way  the  device  works,  and  at  the  re- 
sult as  well  as  the  means  by  which  the  result  is  obtained." 

In  the  case  just  cited,  the  subject  of  the  patent  held  by  the  complain- 
ant therein  was  a  machine  for  making  paper  bags,  in  which  the  cutter 
moved  vertically  in  cutting  the  paper  into  shape,  whereas  in  the  defend- 
ant's machine  the  cutting-knife  was  stationary,  and  the  paper  was  cut 
by  a  striker  driving  the  paper  upon  the  edge  of  the  stationary  knife.  It 
was  held  that,  although  wide  differences  existed  in  the  arrangement  of 
the  devices  in  the  two  machines,  yet  they  performed  the  same  function; 
and,  that  being  true,  the  "authorities  concur  that  the  substantial  equiv- 
alent of  A  thing,  in  the  sense  of  the  patent  law,  is  the  same  thing  as  the 
thing  itself;  so  tbat  if  two  devices  do  the  same  work  in  substantially  the 
same  way,  and  accomplish  substantially  the  same  result,  they  are  the 
same,  even  though  they  differ  in  name,  form,  or  shape.". 

Furthermore,  even  though  it  be  true,  as  claimed  by  defendants,  that 
the  mode  of  attaching  the  equalizer  to  the  side  springs  in  the  Skinner 
wagons  works  more  effectivdy  by  reason  of  the  ears  or  arms  being 
shorter,  and  being  placed  above  the  axis  of  the  equalizing  rod,  this 
would  only  serve  to  show  that  experience  had  proven  this  to  be  the  bet- 
ter mode  of  joining  the  side  springs  to  the  equalizer,  and  complainant  is 
not  limited  by  his  claim  or  patent  to  any  special  position  or  length  of  the 
ears  upon  the  equalizing  rod.     At  the  utmost,  it  could  only  be  claimed 
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that  this  mode  of  attaching  the  springs  and  equalizer  was  but  an  improve- 
ment upon  the  invention  covered  by  the  patent  to  Shaver,  and,  so  long 
as  the  improvement  included  the  combination  patented  to  him,  it  would, 
to  that  extent,  be  an  infringement.  Elizabeth  City  v.  Pavement  Co.,  97 
U.  S.  126-138;  Walk.  Pat.  §  376. 

In  the  testimony  of  some  of  the  witnesses  for  defendants  it  is  claimed 
that,  in  wagons  constructed  upon  the  plan  of  the  Shaver  patent,  the 
gear  is  free  to  move  laterally  by  reason  of  the  fact  that  there  is  no 
shoulder  on  the  equalizing  rod  to  prevent  such  motion,  which  is  pre- 
vented in  the  Skinner  wagons  by  the  shoulder  formed  on  the  rod  by  the 
deeve  which  is  attached  to  the  rod.  The  evidence  in  the  cause,  how- 
ever, shows  that  this  claim  is  based  upon  a  mistake  of  fact.  The  draw- 
ings attached  to  the  patent  of  complainant  show  a  collar  towards  each 
end  of  the  equalizing  rod,  which  serves  the  same  purpose  as  the  shoulder 
on  defendant's  form  of  rod,  and  complainant  testifies  that,  in  all  the 
wagons  manufactured  by  him,  this  collar  or  a  pin,  serving  the  same  pur- 
pose,  is  used,  so  that  a  lateral  motion  is  guarded  against  in  each  style  of 
wagon.  A  further  advantage  claimed  to  be  derived  from  connecting  the 
side  springs  with  the  equalizer  in  the  mode  used  in  the  Skinner  wagon, 
is  that  thereby  a  direct  draught  is  obtained  from  the  rear  axle,  through 
the  medium  of  the  springs,  thereby  lessening  the  strain  upon  the  reach, 
and  also  aiding  in  keeping  the  hind  axle  in  line  with  the  head-block,  so 
that  the  wagon  will  track  properly.  In  the  Skinner  wagon  there  is  a 
reach  connecting  the  head-block  and  rear  axle,  and  the  wagon-box  is 
fastened  to  the  front  springs,  to  the  brackets  through  which  the  equaliz- 
ing rod  passes,  and  to  the  rear  spring.  If  by  the  draught  of  which  the  wit- 
nesses speak  is  meant  a  draught  from  the  forward  movement  of  the  wagon, 
it  would  seem  clear  that  this  draught  would  be  very  slight;  for,  if  the  for- 
ward movement  communicated  any  motion  to  the  ears  projecting  from 
the  equalizer,  the  tendency  would  be  to  depress  them,  and  thereby  de- 
press the  ends  of  the  side  springs,  and  the  lengthening  thus  caused  in 
the  side  springs  would  tend  to  throw  forward  the  ears  on  the  equalizer, 
and,  as  these  move  readily,  the  resultant  effect  upon  the  hind  axle  would, 
be  very  slight. 

If  the  draught  spoken  of,  however,  is  caused  by  the  pressure  upon  the 
springs  resulting  from  the  wagon-box  and  load  therein,  the  effect  in  the 
Skinner  wagon  of  the  lengthening  of  the  side  springs  is  to  rotate  the  ears 
forward,  and  the  force  expended  in  so  doing  reacts  upon  the  hind  axle, 
and  doubtless  has  some  effect  in  causing  the  wagon  to  track  properly. 
In  the  Shaver  wagon,  also,  the  effect  of  lengthening  the  side  springs  by 
pressure  is  to  rotate  the  arms  of  the  equalizer  forward,  and  the  force  thus 
expended  also  reacts  on  the  hind  axle;  and,  while  it  is  claimed  that  the 
effect  thus  obtained  is  greater  in  the  Skinner  than  in  the  Shaver  wagon, 
yet  it  is  a  like  effect,  resulting  from  a  like  cause,  and  the  difference  in 
degree,  if  any,  does  not  show  that  the  device  employed  is  substantially 
different  in  principle.  In  the  Shaver  wagon  the  main  dependence  for 
keeping  the  rear  axle  in  line  with  the  head-block  is  upon  the  reach,  with 
the  braces  attached,  and  the  wagon  body;  but  the  effect  of  these  is  aided 
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by  the  patented  combination,  in  so  far  as  the  latter  lessens  the  strain 
upon  the  reach  and  wagon  body.  In  the  Skinner  wagon  the  reach,  be- 
ing of  bent  wood,  and  without  braces,  works  less  efficiently  in  holding 
the  rear  axle  in  line,  and  greater  dependence  is  placed  upon  the  equal 
izer  and  side  springs  than  in  the  Shaver  wagon,  but  the  mode  of  opera- 
tion does  not  diflTer  in  principle  from  that  in  use  in  the  Shaver  wagon. 
The  object  and  purpose  of  the  combination  patented  by  complainant 
is  to  relieve  the  strain  upon  the  reach  and  head-block.  Even  if  it  be 
true  that,  in  using  this  combination,  the  defendants  have  discovered  a 
method  of  utilizing  the  same  so  that  an  advantage  is  obtained  in  aiding 
the  wagon  to  trackVthis  could  not  relieve  the  defendants  from  the  charge 
of  using  the  patented  combination  for  the  purpose  named  in  the  patent 
to  complainant,  to-wit,  rendering  the  wagon  gear  elastic,  and  relieving 
the  strain  upon  the  body,  reach,  and  head-block,  and  such  use  is  an  in- 
fringement. 

Some  reliance  seems  to  be  placed  by  defendants  upon  a  patent  issued 
to  George  F.  Thompson  and  Andrew  Wilson  under  date  of  June  17, 
1884.  In  the  specifications  attached  thereto  it  is  expressly  stated  that 
the  claimant  therein  makes  no  claim  to  the  combination  patented  by 
Shaver,  and  the  patent  issued  to  Thompson  &  Wilson  simply  covers  a 
combination  of  a  bracket,  with  a  step  attached,  with  an  equalizing  rod. 
It  does  not  confer  any  right  to  the  use  of  the  combination  covered  by  the 
Shaver  patent,  and  therefore  cuts  no  figure  in  this  case. 

It  appearing,  therefore,  thAt  none  of  the  objections  urged  against  the 
validity  of  the  Shaver  patent  are  well  taken,  and  that  in  the  wagons  manu- 
factured by  defendants  the  combination  covered  by  that  patent  is  used, 
it  follows  that  complainant  is  entitled  to  a  decree  for  an  injunction,  and 
to  au  accounting  on  the  question  of  profits;  and  it  is  so  ordered. 


The  Mystic* 

Bishop  and  others  v.  The  Mystic. 

{Dittriet  Court,  JT.  D.  llHnais.    November  23, 1886.) 

!•  TowAGH— Services  Rekdbred  in  Home  Port— Lien  for— Rank. 

The  usefulness  of  tugs  in  coming  in  and  out  of  port  have  made  them  a 
necessary  auxiliary  to  vessels  propelled  by  sailsw  As  the  tug  is  the  substitute 
for  both  seamen  and  pilot,  the  owner  of  the  tug  is  at  least  equally,  with  the 
pilot,  entitled  to  a  lien  for  his  Bervices  when  rendered  in  the  home  port  of  the 
tow. 

2.  Same— Seaubn'8  Waqes. 

As  between  conflicting  lien  claimants,  seamen's  wages  precede  towagebills; 
the  latter  are  entitled  to  priority  over  mortgages,  ana  home  port  supply 
claims. 

1  Reported  by  Theodore  M,  Etting,  Esq.,  of  the  Ihiladelphia  bar 
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In  Admiralty.  Petition  of  intervention  against  proceeds  for  towage 
services  in  home  port. 

Schuyler  &  Kremer^  for  libelants. 
H.  W.  MageCy  for  Jacob  Johnson, 

Blodgett,  J.  On  October  9,  1885,  the  schooner  Mystic  was  libeled 
for  seamen's  wages,  and  a  monition  was  duly  issued  upon  which  the 
schooner  was  seizetl,  and  under  which  she  was  subsequently  sold,  and 
the  proceeds  brought  into  court.  Various  parties  have  intervened 
against  the  proceeds,  among  whom  is  Jacob  Joh^ison,  who  claims  under 
a  mortgage  on  the  schooner,  dated  in  December,  1884,  and  duly  re- 
corded in  the  home  port;  the  amount  due  on  said  mortgage  being  some- 
thing over  $2,200,  which,  if  allowed,  will  exhaust  the  entire  proceeds 
remaining  in  the  court.  The  Dunham  Towing  &  Wrecking  Company 
and  others  have  also  intervened  against  these  proceeds  for  the  amount 
of  $199  for  towage  services  rendered  in  towing  the  schooner  from  Lake 
Michigan  into  and  out  of  and  about  the  harbor  of  Chicago,  at  the  re- 
quest of  the  master  of  said  schooner,  while  in  or  near  the  port  of  Chi- 
cago, which  services  it  is  claimed  constitute  a  maritime  lien  on  the  tug, 
and  should  have  preference  over  this  mortgage  and  the  home  port  sup- 
ply claims. 

The  only  question  in  the  case  is  whether  this  intervener  has  a  mari- 
time lien  for  these  towage  services  rendered  in  the  home  port  of  the 
schooner.  I  am  of  opinion  that  this  claim  of  towage  is  and  should  be 
considered  a  maritime  lien  upon  the  schooner.  It  is  a  conceded  fact  in 
this  case  (and  if  it  were  not,  probably  the  court  would  take  notice  of  the 
usual  course  of  maritime  business  in  this  port)  that  all  vessels  entering 
and  leaving  the  port  of  Chicago  are  required  by  the  ordinances  of  this 
city  to  do  so  in  the  tow  of  a  tug;  and  the  usual  course  of  business  is  for 
the  tug  to  take  vessels  in  tow  at  some  point  outside  of  the  entrance  to 
the  harbor,  and  tow  them  to  the  dock  to  which  they  are  consigned. 
This  class  of  service  takes  the  place  of  the  labor  of  the  crew,  and  I  can 
see  no  reason  why  it  is  not  to  be  treated  as  next  in  rank,  if  not  in  the 
same  order  of  priority,  as  seamen's  wages.  It  is  probably,  however, 
more  analagous  in  the  nature  of  the  service  to  pilotage,  as  the  use  of  the 
tug  dispenses  with  the  necessity  of  a  pilot  to  bring  the  vessel  into  the 
harbor  and  take  her  to  her  dock;  and  by  such  analogy  ought  undoubt- 
edly to  be  subordinate  to  the  seamen's  wages.  The  court  must  take 
notice  of  the  fact,  that  by  the  introduction  of  steam  even  sailing  vessels 
have  become  largely  dependent  upon  tugs  and  towing  vessels  to  take 
them  into  and  out  of  harbors;  and  this  is  specially  necessary  in  a  harbor 
like  that  of  this  city  where  there  are  long  devious  channels  which  can 
only  be  threaded  by  the  aid  of  a  tug,  or  the  almost  impracticable  means 
of  warping.  It  is  urged  that  a  different  rule  was  adopted  by  this  court 
in  the  case  of  The  Kate  Hinchman^  7  Biss.  238,  and  an  examination  of 
the  record  in  that  case  shows  that  among  the  claims  treated  as  home- 
port  claims  were  certain  items  for  towage.  In  that  ease,  however,  no 
question  was  made  as  to  whether  there  was  any  distinction  between  the 
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claims  for  towage  and  the  ordinary  daims  for  supplies  in  the  home  port, 
the  contention  in  that  case  being  that  all  home-port  claims  should  have 
preference  to  the  mortgage,  and  by  common  consent  they  were  all  treated 
as  equal  home-port  claims,  and  the  mortgage  preferred  to  them.  A  more 
careful  consideration  of  the  question  has  satisfied  me  that  towage,  espe- 
cially in  and  out  of  the  Chicago  harbor  and  while  in  the  harbor,  should 
be  treated  as  a  maritime  lien.  The  docks  upon  the  Chicago  river  to 
which  the  cargoes  of  most  of  the  sail-vessels  are  consigned,  and  the  grain 
elevators  from  which  cargoes  are  taken,  are  many  of  them  so  far  up  the 
stream  that  they  would  be  practically  inaccessible  to  sail-vessels  but  for 
the  assistance  of  steam-tugs,  so  that  even  if  the  ordinances  of  the  city  did 
not  compel  the  employment  of  tugs  by  all  sail-vessels  in  the  river,  so 
much  time  would  be  lost  in  warping  up  and  down  the  stream  as  to  seri- 
ously abridge  the  usefulness  of  sail-vessels  in  our  lake  commerce.  The 
steam-tug  has  therefore  become  a  necessary  auxiliary  to  the  sail- vessel, 
taking  the  place  of  seamen  to  warp  them,  and  of  pilots  to  guide  them 
into  and  out  of  the  harbor,  and  to  and  from  their  docks;  and  as  the  tug 
is  substituted  for  the  services  of  the  seamen  and  pilots,  it  is  but  right 
that  they  should  be  allowed  a  lien  at  least  to  the  same  extent  as  that  for 
pilotage. 

A  decree  may  be  entered  directing  the  payment  of  this  towage  claim 
as  a  lien  upon  the  proceeds  prior  to  that  of  the  mortgage. 


The  Brothers.^ 

Dreibeb  v.  The  Brothers  and  others. 

(District  Court,  N.  D.  lUinoU.    November  22, 1886.) 

1.  CoiiLTSiON— Tug  and  Schoonsr^Harbor  Navigation— Overtakiho  Ybssbl. 

The  tug  M.,  while  incumbered  by  a  tow,  was  overtaken  by  the  tug  B.    The 

'  latter  vessel  was  unincumbered,  and  was  steaming  at  a  higher  rate  of  speed 

than  the  M.    After  passing  the  latter  vessel,  the  master  of  the  B.  endeavored 

to  cross  her  bows,  but  in  doing  so  the  two  vessels  came  in  contact,  in  conse^ 

quence  of  which  the  B.  was  forced  athwart  the  river,  and  into  collision  with 

the  schooner  C.    Held,  that  the  collision  was  caused  by  the  faulty  maneuver 

of  the  B.,  and  that  there  was  no  fault  on  the  part  of  the  other  vessels. 

3.  Same— Attachment  of  Innocent  Vessel— Costs. 

The  M.  having  been  brought  into  the  case  at  the  instance  of  the  owners  of 
the  B..  and  having  been  adjudged  to  be  without  fault,  must  be  awarded  costs 
as  against  the  B. 

In  Admiralty. 

W.  H  Oondon,  for  libelant. 

W.  L.  Mitchell,  for  the  Brothers. 

^Reported  bjr  Theodore  M.  fitting,  Esq.,  of  the  PbUadelphla  bar. 
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Schuyler  &  Kremer^  for  the  McLane. 

Blodgett,  J.  This  case  is  now  before  me  upon  exceptions  to  the  com- 
missioner's report.  The  original  libel  was  filed  by  libelant,  Dreiskie,  as 
owner  of  the  schooner  Ralph  Campbell,  against  the  tug  Brothers,  for 
damages  to  the  Campbell  resulting  from  a  collision  between  the  tug  and 
the  schooner  near  the  south  entrance  to  the  east  draw  of  the  Madison- 
street  bridge,  on  the  Chicago  river.  On  the  application  of  the  owners 
of  the  tug,  an  order  was  made  bringing  in  the  tug  Mary  McLane  as  a 
party  respondent  in  the  case,  upon  the  allegation  that  the  collision  com- 
plained of  was  caused  by  the  negligence  and  bad  management  of  the  Mc- 
Lane, to  such  extent  as  to  make  her  liable  for  the  whole  or  part  of  the 
damage  done  to  the  Campbell.  The  commissioner  found  and  reported 
that  the  collision  and  injury  to  the  Campbell  resulted  from  the  joint 
negligence  of  those  in  charge  of  the  tug  Brothers  and  of  the  tug  McLane, 
and  that  the  damages  to  the  Campbell  should  be  divided,  and  one-half 
paid  by  each  tug.  Exceptions  have  been  filed  to  the  report  by  the 
claimant  of  the  Brothers,  on  the  ground  that  all  the  damages  should  have 
been  awarded  against  the  McLane;  and  by  the  claimant  of  the  McLane, 
on  the  ground  that  the  proof  shows  the  McLane  was  not  at  fault  for  the 
collision,  and  hence  that  the  commissioner  erred  in  awarding  any  dam- 
ages against  her. 

From  an  examination  of  the  proof  submitted  with  the  commissioner's 
report,  it  appears  that,  at  the  time  of  the  collision  in  question,  the  tug 
Shields,  with  the  schooner  Ralph  Campbell  in  tow,  was  going  down  the 
Chicago  river,  and  passed  through  the  west  draw  of  the  Madison-street 
bridge,  at  about  the  same  lime  the  tug  Mary  McLane,  with  the  schooner 
Persia  in  tow,  proceeding  up  the  river,  passed  through  the  west  draw  of 
the  Randolph-street  bridge  two  blocks  north  of  the  Madison-street  bridge. 
Just  before  the  Shields  reached  the  draw  of  the  Madison-street  bridge, 
she  gave  the  usual  signal  indicating  her  intention  to  pass  through  the 
west  draw  of  the  Randolph-street  bridge,  and,  as  the  east  draw  of  the 
Madison-street  bridge  was  clear,  the  McLane  assented  to  this  signal,  and 
starboarded  her  wheel,  so  as  to  carry  herself  and  tow  to  port  diagonally 
across  the  river,  into  the  east  draw  of  the  Madison-street  bridge.  The 
tug  Brothers  was  also  proceeding  up  the  south  branch  of  the  river,  with- 
out any  tow  or  other  incumbrance,  and  passed  through  the  east  draw  of 
the  Randolph-street  bridge  a  short  distance  behind  the  McLane  and  her 
tow.  She  was,  however,  running  at  a  greater  rate  of  speed  than  the  Mc- 
Lane, and,  just  before  the  latter  had  reached  the  north  end  of  the  middle 

Brothers  had 
to  throw  her 


pier,  or  turn-table  pier,  of  the  Madison-street  bridge,  th 

nearly  passed  the  McLane,  and  so  changed  her  course 

across  the  McLane's  bows,  by  reason  of  which  the  McLlne  struck  the 


fan-tail  or  after-part  of  the  Brothers,  back  of  her  wheel-h 


^use,  upon  the 


starboard  side;  thus  causing  her  to  swing  directly,  or  nes  ly  so,  athwart 
the  river,  so  that  the  Brothers  came  in  collision  with  the  Campbell, 
which  was  just  passing  out  of  the  west  draw  of  the  Madiso  i-street  bridge, 
causing  the  injury  complamed  of. 
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The  commissioner,  from  the  testimony  before  him,  came  to  the  con- 
clusion that  the  McLane  was  at  fault  in  striking  the  stern  or  after-part 
of  the  Brothers,  and  laid  much  stress  upon  the  application  of  sailing  rule 
No.  22,  which  requires  an  overtaking  vessel  to  keep  out  of  the  way  of 
the  other  vessel;  and  also  found  that,  at  or  about  the  time  the  McLane 
struck  the  Brothers,  she  starboarded  her  wheel,  whereby  her  bow  was 
swung  to  port,  so  as  to  produce  more  effect  upon  the  Brothers  than  would 
have  been  produced  if  she  had  ported  her  wheel,  and  swung  the  bow  of 
the  McLane  to  starboard. 

I  think,  however,  the  testimony  does  not  sustain  the  decision  of  the 
commissioner  that  tiie  wheel  of  the  McLane  was  starboarded  at  or  about 
the  time  she  struck  the  Brothers.  The  testimony  does  fully  show  that 
the  McLane  starboarded  her  wheel  soon  after  she  passed  tiarough  the 
Randolph-street  draw,  for  the  purpose  of  passing  over  to  the  port  side 
of  the  river,  and  I  think  that  is  the  only  time  that  the  proof  shows  the 
wheel  of  the  McLane  was  put  to  starboard;  but,  even  if  the  commissioner 
is  correct  in  his  conclusion  as  to  the  maneuver,  or  attempted  maneuver, 
on  the  part  of  the  McLane  at  the  time  she  struck  the  Brothers,  I  still 
think  that  he  has  improperly  invoked  or  applied  the  principle  of  rule  22, 
because  I  do  not  see  how  the  McLane,  imder  the  circumstances,  can  be 
called  an  overtaking  vessel.  The  Brothers  was,  to  all  intents  and  pur- 
poses, the  overtaking  vessel.  She  was  running  free,  and  unincumbered, 
and  very  rapidly,  and  undoubtedly  her  pilot  had  miscalculated  the  extent 
to  which  he  bad  passed  the  McLane  when  he  ported  his  wheel,  and  threw 
his  vessel  to  starboard,  across  the  bows  of  the  McLane,  whereby  the  mis- 
chief was  occasioned,  as  he  probably  supposed  that  he  had  passed  f^ir 
enough  ahead  to  enable  him  to  swing  in  and  dear  her.  Being  the  over- 
taking vessel,  the  Brothers  was  bound,  under  rule  22,  to  keep  clear  of 
the  McLane,  and  had  no  right  to  swing  in  across  the  bows,  or  place  him- 
self in  a  position  where  he  would  come  across  the  bo\\'S  of  the  McLane 
in  order  to  pass  her.  The  course  of  the  McLane  with  her  tow  was  un- 
doubtedly at  this  time  slightly  diagonally  across  the  stream,  and  it  was 
the  imperative  duty  of  the  pilot  of  the  Brothers,  as  this  all  occurred  in 
broad  day-light,  and  when  there  was  nothing  to  interfere  with  his  seeing 
the  course  of  the  McLane,  and  estimating  her  rate  of  speed,  and  noting 
the  fact  that  she  had  a  tow  behind  her,  which  she  was  bound  to  carry 
clear  of  the  protection  of  the  bridge  pier,  not  to  put  himself  in  a  position 
to  cross  the  path  of  the  McLane,  or  bring  his  vessel  in  collision  with  her. 
This  he  evidently  did  not  do,  but,  as  I  have  already  said,  miscalculated 
the  extent  which  he  had  passed  the  McLane  when  he  put  his  helm  to 
port,  and  swung  his  tug  so  that  her  stern  collided  with  the  bows  of  the 
McLane. 

Suppose  that  the  Brothers,  instead  of  having  collided  with  the  schooner, 
had  herself  received  serious  damage  from  the  collision  with  the  McLane, 
and  had  brought  suit  against  the  latter  for  such  damage,  could  there  be 
any  doubt,  under  the  facts,  that  all  the  fault  would  have  been  found  to 
lie  with  the  Brothers,  and  that  she  would  have  been  compelled  to  bear 
the  damage  by  reason  of  her  own  negligence?    If  such  would  be  the  ver- 
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diet,  as  between  the  two  tugs,  under  the  circumstances  supposed,  it  seems 
to  me  it  completely  answers  the  claim  that  the  McLane  should  bear  anj 
portion  of  the  damage  sustained  by  the  Campbell. 

The  exceptions  to  the  commissioner's  report  are  sustained,  and  a  de- 
cree may  be  entered  finding  that  the  collision  between  the  Brothers  and 
the  Campbell  was  brought  about  solely  by  the  negligence  of  the  formeri 
and  that  the  damages  shall  be  assessed  against  the  Brothers  alone.  The 
McLane,  having  been  brought  into  the  case  at  the  instance  of  the  ownen 
of  the  Brothers,  must  be  awarded  costs  against  the  Brothers. 


The  Livb  Oak^* 

Carlson  and  others  v.  The  Live  Oak« 

(District  Court,  IT.  D,  UUnaU,    February  7, 1887.) 

1.  Mabitimb  Lieits-^Stalb  Clahis— Lakb  Practice— SBAicEifs  Wages. 

The  wages  of  seamen  for  the  preTions  season,  if  sued  upon  during  the  i 
•on  after  they  have  accrued,  are  not  stale,  as  against  the  claims  of  mortgagees 
whose  mortgages  were  executed  before  the  wages  were  earned. 

9.   SAMB— MORTOAGOB  IN  POBSEBSIOK. 

A  mortgagee  who  permits  a  mortgagor  to  retain  possession  tabjects  a  ves- 
sel to  such  hens  as  may  accrue  under  the  latter' •  management. 

•  Schwyler  &  Kremerj  for  interveners. 
H.  W.  Magecy  for  mortgagees. 

Blodgett,  J.,  (omHy.)  The  libd  in  this  case  is  for  wages  earned  by 
libelants  during  the  season  of  1885  and  1886.  The  schooner  has  been 
sold,  and  her  proceeds  brought  into  court;  and  Mrs.  Esther  Robinson 
and  Robert  Listen  have  intervened  as  mortgagees,  claiming  to  be  paid 
out  of  the  proceeds  in  court  in  preference  to  the  wages  earned  in  1885, 
— ^Mrs.  Robinson's  mortgage  having  been  given  in  April,  1882,  and  due 
one  year  after  date,  and  Listen's  mortgage  having  been  given  in  April, 
1885,  and  both  mortgages  duly  enrolled  in  the  office  of  the  collector  of 
customs  in  the  home  port  of  the  vessel.  After  payment  of  the  costs  and 
the  unchallenged  maritime  liens  there  is  not  money  enough  left  to  pay 
the  libelants  and  these  two  mortgages  in  full,  and  it  is  now  urged  in  be- 
half of  these  mortgagees  that  their  mortgages  are  superior  claims  to  the 
wages  earned  in  the  season  of  1885,  on  the  ground  thi  t  the  wages  of 
1885  are  stale  claims,  and  should  not  be  enforced  as  aga  nst  these  mort- 


In  the  case  of  The  Edrriet  Ann^  6  Biss.  18, 1  had  occa  ion  to  consider 
and  pass  upon  the  question  of  stale  maritime  claims,  as  a  ainst  the  rights 
of  the  bona  fide  purchasers,  and  there  held  that  a  claim  fa  seamen's  wages 


1  Reported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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was  stale,  as  against  a  bona  fide  purchaser  for  value,  if  not  prosecuted 
during  the  season  after  the  claim  accrued.  It  was  there  stated  that  such 
had  been  the  practice  in  this  district  for  many  years,  and  subsequent  in- 
quiry satisfies  me  that  I  was  correct  in  that  statement,  and  that  the  prac- 
tice in  this  district  has  been  to  enforce  maritime  claims  if  proceedings 
were  commenced  during  the  next  season  after  the  daim  accrued. 

About  half  the  wages  sued  for  in  this  libel  accrued  during  the  season 
of  1885,  and  proceedings  to  enforce  the  same  by  a  libel  upon  the  vessel 
were  commenced  in  September,  1886.  Both  these  mortgages  were  given 
before  the  services  were  rendered  for  which  the  wages  in  question  are 
claimed,  and  Mrs.  Robinson's  mortgage  was  long  past  due  at  the  time 
these  wages  were  earned;  she  having  allowed  the  vessel  to  remain  in  the 
possession  of  the  mortgagor,  and  these  debts  to  accrue  after  her  right  of 
foreclosure  was  complete,  while  Liston's  mortgage,  like  Mrs.  Robinson's, 
left  the  vessel  in  the  hands  of  the  mortgagor,  and  subject  to  such  mari- 
time liens  for  wages  and  supplies  as  might  accrue  under  the  mortgagor's 
management.  The  facts  bring  the  question  in  this  case  clearly  within 
the  rule  announced  in  the  case  of  The  Harriet  Ann^  and  I  see  no  reason 
why  that  rule  should  not  be  followed  here. 

The  motion  to  apply  the  proceeds  upon  the  mortgages  in  preference  to 
the  wages  of  1885  is  overruled,  and  an  order  will  be  entered  directing 
that  the  wages  and  other  maritime  liens  be  paid  in  full  out  of  the  pro- 
ceeds before  anything  is  applied  on  the  mortgages* 


The  Snow  Drop.* 

United  States  v.  The  Snow  Drop. 

{CHrcuit  Court,  8.  D,  Misnssvppi,    January,  1887.) 

.  Admiraltt— Practice— Rev.  St.  §8  2807,  3088. 

Whether  a  libel  can  be  maintained  on  the  instance  side  of  the  court  to  re- 
coTer  from  the  vessel,  under  U.  B.  Rev.  St.  §  8088,  the  i)enalty  imposed  on  the 
master  and  mate  for  violation  of  section  2807,  both  sections  being  embraced  in 
title  34  of  the  Revised  Statutes.  ("Collection  of  Duties, ")  without  an  averment 
being  made  as  to  previous  seizure  by  the  customs  officers  within  the  district, 
qtuere.    See  The  Missouri,  3  Ben.  608. 

.  SAMi>-21  St.  at  Large,  322. 

Under  the  statute  approved  February  8, 1881,  (21  St.  822,)  in  order  to  recover 
any  penalty  or  forfeiture  by  force  of  any  of  the  provisions  of  title  84  of  the 
Revised  Statutes,  the  government  must  allege  and  prove  that,  at  the  time  of 
the  alleged  illegal  act  charged,  the  master  or  owner  was  a  consenting  party  Or 
privy  thereto. 

Admiralty  Appeal. 

I.  B.  Harris,  U.  S.  Atty.,  for  the  Qoven^ment. 

William  Grant,  for  claimant. 

^Reported  by  Joseph  P.  Honior.  I^q.i  of  the  New  .Orleans  bar. 
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Pardee,  J.  The  libel  in  this  case  is  to  recover  from  the  vessel,  un- 
der section  3088,  Rev.  St.,  the  penalty  imposed  on  the  master  and  mate 
for  violation  of  section  2807,  Rev.  St.;  both  sections  being  embraced  in 
title  34,  "Collection  of  Duties,"  Rev.  St.  The  libel  seems  to  be  brought 
on  the  instance  side  of  the  court,  following  the  case  of  The  ARssourij  3 
Ben.  508;  no  averment  being  made  as  to  previous  sei2nire  by  the  customs 
officers  within  the  district. 

The  claimant  urges  as  fatal  to  the  libel  (1)  that  a  previous  seizure  was 
necessary  as  a  jurisdictional  fact;  (2)  that  the  vessel  cannot  be  held  un- 
til the  master  has  been  convicted  and  the  penalty  adjudged  against  him; 
(3)  that  the  libel  does  not  aver  that  the  owner  or  master,  at  the  time  of 
the  alleged  illegal  act,  was  a  consenting  party  or  privy  thereto. 

With  regard  to  the  first  two  objections,  I  am  disposed  to  adopt  the 
reasoning  and  conclusions  of  Judge  Benedict  in  The  Missouriy  supra,  as  I 
find  that  since  its  rendition  it  has  been  generally  followed  in  practice  in 
this  circuit,  and  because  I  find  no  authoritative  decisions  to  the  contrary 
rendered  since  the  adoption  of  the  Revised  Statutes. 

It  will  be  noticed  that  the  leading  case  as  to  the  necessity  of  seizure  to 
give  jurisdiction  (TA^^nn,  9  Cranch,  289)  was  based  upon  the  wording 
of  section  9  of  the  judiciary  act  of  1789,  (1  St.  at  Large,  76;)  and  also  that 
the  words  of  that  act,  to-wit,  "including  all  seizures  under  laws  of  import 
navigation  or  trade,"  etc.,  are  not  reproduced  in  the  Revised  Statutes  in 
connection  with  the  grant  of  jurisdiction  to  the  district  courts.  How- 
ever, if  we  consider  the  adjudged  cases,  and  the  proper  construction  of 
admiralty  rule  22,  the  question  presented  is  one  of  great  diflBculty;  and 
I  should  hesitate  to  give  a  decision  upon  it  without  a  more  exhaustive 
examination,  and  a  fuller  argument,  than  has  been  had  in  this  case. 

The  question  presented  under  the  third  objection  is  one  of  little  diffi- 
culty, and  is  decisive  of  the  case.  By  statute  approved  February  8, 
1881,  (21  St,  at  Large,  322,)  it  is  declared  as  follows: 

"That  no  vessel  used  by  any  person  or  corporation  as  common  carriers,  in 
the  transaction  of  their  business  as  such  common  carriers,  shall  be  subject  to 
seizure  or  forfeiture  by  force  of  the  provisions  of  title  thirty-four  of  the  Re- 
vised Statutes  of  the  United  States,  unless  it  shall  appear  that  the  owner  or 
master  of  such  vessel,  at  the  time  of  the  alleged  illegal  act,  was  a  consenting 
party  or  privy  thereto." 

In  order,  therefore,  to  charge  the  vessel  with  responsibility  for  the  al- 
leged illegal  act  charged  in  the  libel  in  this  case,  the  consent  or  privity 
of  the  owner  or  master  must  appear  affirmatively;  in  other  words,  must 
be  alleged  and  proved.  This  necessary  averment  is  entirely  omitted 
from  the  libel;  and,  under  the  evidence  in  the  case,  it  cannot  be  said  to 
appear,  except  inferentially,  and  in  a  negative  way,  that  the  owner  or 
master  was  a  consenting  party  or  privy  to  the  alleged  illegal  act.  The 
objection  appears  to  have  teen  taken  in  the  district  court,  and  it  was 
strongly  urged  in  this  court;  so  it  is  clear  that  the  government  proctor 
has  not  been  surprised,  and  that  the  difficulty  lays  in  the  facts  of  the 
case  as  well  as  in  the  pleading. 

The  decree  will  be  entered  dismissing  the  libel. 
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Whitman  v.  Hubbell,  Treasurer,  etc. 
{OinyuU  Court,  8.  D.  New  Tork.    February  22, 1887.) 

1.  RbmotaIj  of  Causes— -Amount  in  Dispute. 

In  a  suit  to  restrain  the  maintenance  by  defendant  of  an  awning  over  a  part 
of  a  street  adjoining  the  plaintiflf's  premises,  the  matter  in  dispute  is  the  value 
of  the  right  to  maintain  the  awning,  and  not  the  amount  of  damage  done  by 
it  to  plaintiff.  The  value  of  such  right  held  to  be  more  than  $500,  within  the 
meaning  of  Act  of  March  8, 1876,  (18  St.  U.  S.  470,  §  2,)  relating  to  removal  of 
causes  from  state  courts  to  United  States  courts. 

2.  Same—Citizenship— Defendant  Sited  tn  Representatttb  Capacitt. 

The  representative  character  of  a  party  does  not  affect  his  right  of  removal 
of  the  cause  from  a  state  court  to  the  United  States  circuit  court.  It  depends 
upon  his  citizenship  alone,  without  regard  to  that  of  those  whom  he  repre- 
sents, or  of  those  who  are  interested  in  the  controversy,  but  are  not  parties  to 
the  record. 
8.  Pasties  —  Prbsidbnt  or  Treasurer  op  Joint-Stock  Association  —  Sued 
Alone— Code  Crvn,  Proo.  N.  Y.  S§  1919, 1928. 

Under  sections  1919, 1928,  Code  Civil  Proc.  N.  Y.,  suit  may  be  brought  by 
or  against  the  president  or  treasurer  of  a  Joint-stock  association,  instead  of 
Joinmg  all  the  individual  members. 

In  Equity. 

Ira  D.  Warren^  for  plaintiff. 

OUxrmce  A.  Seward^  for  defendant. 

Wheeler,  J.  The  plaintiff  is  a  citizen  of  New  York,  and  the  defend- 
ant of  Connecticut.  The  Adams  Express  Company  is  a  joint-Btock  asso- 
ciation of  New  York.  This  suit  was  brought  in  the  state  court  to  re- 
strain the  maintenance  of  an  awning  over  a  part  of  Great  Jones  street 
adjoining  the  plaintiff's  premises.  The  defendant  removed  the  cause 
into  this  court.  The  plaintiff  moved  to  have  it  remanded  because  as  he 
says  the  matter  in  dispute  does  not  exceed  the  sum  or  value  of  $500, 
and  there  is  not  a  controversy  in  it  between  citizens  of  different  states. 
Act  of  March  3,  1876,  (18  St.  470,  §  2.)  The  matter  in  dispute  is  the 
value  of  the  right  to  maintain  the  awning,  not  the  amount  of  damage 
done  by  it  to  the  plaintiff.  Raitroad  Co.  v.  Ward,  2  Black,  486.  This 
appears  to  be  more  than  $600.  The  Adams  Express  Company  is  a  part- 
nership, and  not  a  corporation.  It  has  no  existence  apart  from  the 
members,  and  does  not  appear  to  be  of  itself  a  citizen  of  any  place. 
The  law  of  the  state  permits  suit  to  be  brought  by  or  against  the  presi- 
dent or  treasurer  of  such  an  association,  instead  of  joining  all  the  indi- 
vidual members.  Code  Civil  Proc.  §§  1919,  1923.  When  an  action  is 
so  brought,  no  action  can  be  brought  against  the  members  except  on 
fEiilure  to  obtain  satisfaction  of  the  judgment.  Section  1921.  The 
ofScer  is  the  only  defendant  on  the  record,  although  he  represents  the 
association,  and  the  execution  against  him,  if  obtained,  is  to  be  satisfied 
out  of  the  assets  of  the  association.  Section  1921.  The  controversy  is 
therefore  between  citizens  of  different  states  in  this  case,  although  others 
who  may  or  may  not  be  citizens  of  the  same  state  with  the  plaintiff  are 
v.30F.no.2— 6 
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interested  in  the  controversy.  The  representative  character  of  a  party 
does  not  affect  his  right  of  removal.  It  depends  upon  his  citizenship 
alone,  without  regard  to  that  of  those  whom  he  represents,  or  of  those 
who  are  interested  in  the  controversy,  but  are  not  parties  to  the  record. 
Marshall  v.  Railroad  Oo.^  16  How.  314;  Knajpp  v.  Railroad  Cb.,  20  Wall. 
117. 


Palmer  v.  McCormigk  and  others. 

(Circuit  Court,  N.  D.  Iowa,  W.  D.    March  1, 1887.) 

1.  NoN-RBsroENTS— Sbrvick  on,  by  Publication  —  Newspaper  with  "Patent 
Inside"— Where  "Printed.'* 

In  case  of  a  local  paper  made  up  partly  of  a  "patent  inside,  *'  printed  in  an- 
other state,  the  paper  is  "printed"  in  the  county  where  it  is  issued,  within  the 
meaning  of  a  statute  regulating  publication  of  notice  in  actions  against  non- 
residents. 
8.  Same — Defendant  Coming  into  State— Effect. 

The  right  to  have  service  bv  publication  on  a  non-resident  defendant  is  not 
defeated  by  the  fact  that  such  defendant  is  in  the  habit  of  coming  into  the 
state  as  often  as  once  in  two  weeks. 
8.  Same— Affidavit— Form. 

The  affidavit  for  publication  may.  under  the  Iowa  statute,  be  made  by  an 
attorney,  and  is  not  insuflQcient  for  not  containing  the  words,  "  The  State  of 

Iowa, County^as.y"  if  it  clearly  appears  from  it  in  what  court,  state,  and 

county  the  case  is  pending. 
4.  Mortgage— Foreclosure-Relief  in  Equity— Misfortunes  of  Mortgagor. 

The  fact  that  a  mortgagor's  failure  to  redeem  from  the  mortgage,  and  from 
the  foreclosure  thereof,  was  caused  by  his  misfortunes  resulting  from  the 
**  grasshopper  plague,"  held  not  ground  for  relief  in  equity,  as  against  a  valid 
legal  title  under  the  foreclosure. 

In  Equity.     Suit  to  redeem  irom  mortgage,  and  to  set  aside  decree  of 
foreclosure.     Demurrer  to  amended  bill. 
J.  W.  Cory,  for  complainant. 
BaUy,  Osborne  &  Peters^  for  defendants. 

Shiras,  J.  This  cause  has  already  been  before  the  court  upon  a  de- 
murrer to  the  bill;  the  main  question  presented  thereby  being  that  of  the 
jurisdiction  of  the  state  court  to  render  a  decree  foreclosing  a  mortgage 
on  realty  within  the  jurisdiction  of  the  court,  the  mortgagor  being  a  non- 
resident of  the  state,  and  the  only  notice  given  of  the  pendency  of  the 
suit  being  by  a  publication  made  according  to  the  provisions  of  the  state 
statute.  It  was  held  that  the  court  had  jurisdiction  to  Irender  such  a 
decree,  the  proceeding  being  practically  in  rem.  See  op  aion  28  Fed 
Rep.  641.  In  support  of  the  conclusion  therein  reache  I,  see  case  of 
Preema/n  v.  Alderson,  7  Sup.  Ct.  Rep.  165.  Corapiaii  ant  has  now 
amended  his  bill,  setting  up  other  facts  which  he  claims  iefeat  the  de- 
cree of  foreclosure,  and  the  sale  made  in  pursuance  then  )f;  and  to  the 
bill  as  amended  defendants  again  demur,  and  counsel  h  ve  very  fully 
discussed  the  questions  thus  presented. 
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It  is  averred  in  the  bill  that  the  notice  of  the  pendency  of  the  fore- 
closure suit  in  the  slate  court  was  published  in  the  Spirit  Lake  Beacon; 
that  this  paper  was  not  wholly  printed  and  published  in  Dickinson 
county,  Iowa;  that  it  was  owned  by  J.  H.  Smith  and  A.  B.  Funk,  who 
resided  and  had  their  only  place  of  business  at  Spirit  Lake,  Dickinson 
county,  Iowa;  that  one-half  of  said  paper  was  printed  in  Dickinson 
county,  and  the  other  half  in  Illinois;  or,  in  other  words,  the  paper  was 
made  up  of  a  "patent  inside"  printed  in  Chicago,  theoutside  being  printed 
at  Spirit  Lake,  and  from  thence  distributed  to  its  patrons. 

Section  2619  of  the  Code  of  Iowa  provides  that  "the  publication  must 
be  made  by  publishing  the  notice  required  in  section  2599  of  this  chapter 
four  consecutive  weeks  in  some  newspaper  printed  in  the  county  where 
the  petition  is  filed,  and,  if  there  be  none  printed  in  such  county  then 
in  such  paper  printed  at  the  next  nearest  county  of  this  state;  which  pa- 
per shall,  in  either  case,  be  determined  by  the  plaintiff  or  his  attorney." 
On  behalf  of  complainant,  it  is  contended  that,  under  the  provisions  of 
this  section,  a  paper  gotten  up  as  was  the  Spirit  Lake  Beacon  is  not 
printpd  in  the  county  wherein  it  is  issued,  and  that  a  notice  published 
therein  is  not  suflScient  to  give  the  court  jurisdiction  to  render  a  decree 
of  foreclosure;  and  in  support  of  this  contention  is  cited  the  case  of  Oooke 
v.  TaUman,  40  Iowa,  133.  All  that  is  decided  in  that  case  is  that  the 
newspaper  in  which  the  publication  is  made  must  be  printed  in  the 
county  wherein  the  suit  is  brought,  or,  if  there  be  none  such,  then  the 
notice  must  be  published  in  a  newspaper  printed  in  the  next  nearest 
county.  What  is  meant  by  "printed"  is  not  determined  or  discussed, 
and  hence  the  case  throws  no  light  upon  the  point  now  presented. 

Counsel  for  complainant  does  not  in  his  argument  enlighten  us  upon 
what  he  deems  to  constitute  printing  a  newspaper,  further  than  to  aver 
that  the  statute  is  plain,  clear,  and  concise,  and  needs  no  construction 
further  than  to  hold  that,  if  it  is  averred  that  the  paper  was  partly  or 
one-half  printed  in  Dickinson  county,  and  one-half  in  Illinois,  that  is 
equivalent  to  showing  that  it  was  not  printed  in  Dickinson  county.  It 
is  apparent,  however,  that  the  meaning  of  the  statute  is  not  so  clearly 
expressed  as  to  avoid  the  necessity  of  construction;  or,  rather,  the  stat- 
ute does  not  attempt  to  define  what  is  meant  by  the  word  "printed,"  as 
therein  used,  and  its  meaning  is  therefore  to  be  sought  in  the  light  of  the 
context  and  of  the  object  and  purpose  of  the  statute. 

When  the  sheets  of  paper,  with  the  outside  in  blank,  were  received  at 
the  office  of  the  Spirit  Lake  Beacon,  it  could  not  be  fairly  said  that  they 
were  then  parts  of  the  newspaper  known  by  the  name  of  the  Spirit  Lake 
Beacon .  That  which  conferred  upon  these  sheets  the  characteristics  which 
converted  them  into  copies  of  the  Spirit  Lake  Beacon  was  the  work  done  at 
Spirit  Lake.  The  statute  does  not  declare  that  the  whole  of  the  work  neces- 
essary  to  print  the  paper  must  be  done  in  the  county.  The  object  of  re- 
quiring the  notice  to  be  published  in  a  paper  printed  in  the  county  wherein 
tiie  action  is  brought  is  to  secure  notice  to  the  parties  in  interest,  upon 
the  theory  that  they  wiU  be  more  likely  to  see  the  paper  published  in  the 
<5ounty  wherein  their  property  is  situated,  or,  if  they  have  an  agent  rep- 
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resenting  their  interests,  he  will  probably  be  a  resident  of  the  county, 
and  hence  be  more  likely  to  see  the  notice  thus  published.  Would  the 
fact  that  the  Spirit  Lake  Beacon  had  what  is  termed,  a  ^'patent  inside,'' 
printed  in  Chicago,  in  any  w^y  tend  to  defeat  the  object  of  publishing 
the  notice  therein?  According  to  the  theory  of  complainant,  the  notice 
in  the  foreclosure  suit  ought  to  have  been  published  in  a  paper  printed 
in  Webster  county,  yet  it  is  clearly  apparent  that  parties  interested  in 
lands  in  Dickinson  county  would  be  much  more  likely  to  examine  the 
columns  of  the  Spirit  Lake  Beacon  for  notices  affecting  their  interests 
than  those  of  a  paper  printed  in  Webster  county.  It  being  tme,  then, 
that  the  owners  of  the  Beacon  lived  at  Spirit  Lake,  had  their  sole  place 
of  business  thereat,  and  that  the  portion  of  the  paper  which  identified  it 
and  made  it  the  Spirit  Lake  Beacon  was  printed  at  Spirit  Lake,  it  must 
be  held  that  the  paper  known  as  the  Spirit  Lake  Beacon  was  in  fact 
printed  in  Dickinson  county,  and  that  the  publication  of  the  notice 
therein  was  a  sufficient  compliance  with  the  provisions  of  section  2619 
of  the  Code  to  confer  upon  the  court  jurisdiction  of  the  foreclosure  pro- 
ceedings. 

It  is  also  averred  in  the  amended  bill  that  complainant,  when  the  fore- 
closure suit  was  brought,  resided  in  Minnesota,  but  that  he  was  fre- 
quently in  Dickinson  county,  coming  to  Spirit  Lake  as  often  as  once  in 
two  weeks,  and  that  it  was  therefore  possible  to  obtain  personal  service 
upon  him  in  the  state.  When  the  suit  in  foreclosure  was  filed,  the  com- 
plainant and  his  wife,  who  were  the  defendants  therein,  were  residents 
of  Minnesota,  and,  unless  gifted  with  unusual  foresight,  it  would  be  im- 
possible for  C.  H.  McCormick  &  Bro.  to  know  whether  these  parties 
would  or  would  not  visit  Iowa  so  that  service  could  be  had  upon  them. 
If,  at  the  time  the  affidavit  for  publication  was  made,  they  were  not  in 
Iowa,  service  could  not  be  made  upon  them  in  the  state;  and,  as  they 
were  not  residents  of  the  state,  the  bare  possibility  that  they  might  visit 
the  state  would  not  defeat  the  right  to  obtain  service  by  publication. 

It  also  urged  that  the  affidavit  for  publication  was  made  by  an  attor- 
ney, and  is  informal,  because  it  does  not  contain  the  words,  "  The  State  of 
Iowa  J  Dickinson  Cknmty — ^88."  In  the  case  of  BanJta  v.  Wood^  32  Iowa, 
469,  it  is  ruled  that  an  attorney  for  the  party  has  authority  to  make  the 
requisite  affidavit  under  the  statute,  and  the  form  thereof  clearly  de- 
scribes the  case  in  which  it  is  made,  the  court,  state  and  county,  in 
which  the  suit  is  pending,  and  the  officer  before  whom  it  is  made,  to- 
wit,  the  clerk  of  the  court.  It  cannot  be  held  insufficient  simply  be- 
cause it  may  be  somewhat  informal. 

Counsel  for  complainant  discusses  at  some  length  the  daestion  of  the 
statute  of  limitations,  as  applicable  to  the  right  to  redeen  from  a  mort- 
gage, or  to  the  right  to  attack  a  void  judgment.  These  q  estions  do  not 
arise  in  this  case.  The  allegations  of  the  bill  fail  to  sho  r  that  the  de- 
cree of  foreclosure  is  void,  and,  if  it  is  not,  then  the  sale  ^ased  thereon 
was  valid,  and  thereby  the  right  to  redeem  from  the  mo  tgage  was  ter- 
minated, leaving  simply  the  statutory  time  for  redemption  from  the  sale. 
By  the  express  provisions  of  the  statute^  the  oomplainai  t  was  allowed 
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two  years  in  which  to  appear  in  the  foredosure  suit,  service  being  by 
publication  only;  yet  he  permitted  this  time  to  elapse,  though  he  doubt- 
less well  knew  that  the  decree  bad  been  entered.  The  bill  fails  to  set 
forth  any  fiict  or  facts  which  show  that  the  state  court  had  not  jurisdic- 
tion of  the  foreclosure  proceedings.  The  decree  therein  cannot  be  held 
void,  and,  being  valid,  the  sale  made  in  pursuance  thereof  ripened  into 
a  title,  which  has  passed  to  the  defendant  Crandall.  That  the  failure  to 
redeem  within  the  proper  time  was  caused  by  the  misfortunes  of  com- 
plainant, resulting  from  the  "grasshopper  plague,"  may  be  true,  but 
that  is  a  misfortune  of  which  the  consequences  should  not  now  be  vis- 
ited upon  the  defendants,  who  had  no  part  or  lot  therein.  Courts  of 
equity  cannot  alone  base  a  decree  against  a  defendant  upon  a  misfortune 
of  the  complainant.  If  a  legal  title  is  vested  in  a  defendant,  as  there  is 
in  this  cause,  he  cannot  be  deprived  thereof,  save  upon  some  ground 
which  afifects  him,  or  shows  that  it  would  be  inequitable  or  unjust  for 
him  to  retain  his  legal  advantage  against  the  superior  equity  of  the  op- 
posing party. 

The  state  of  facts  set  forth  in  the  bill  as  amended  fails  to  show  a  ground 
for  holding  the  title  of  the  defendant  void  in  law,  and  likewise  fails  to 
show  a  sufficient  reason  why  a  court  of  equity  should  interpose  to  de- 
feat a  title  which  has  been  allowed  to  remain  undisturbed  for  eight  years. 
The  demurrer  to  bill  is  therefore  0ustained,  and  same  will  be  dismissed 
at  cost  of  complainant* 


NicKERSON  and  others  v.  Atchison,  T*  &  S.  F.  R.  Co.  and  others.* 
(Oireuit  Oaurt,  D.  Kansas.    June,  1880.) 

1.  Bqijitt— Practicb  in  United  States  CraomT  —  Agreed  Facts  without 
Plbadinq— Rev.  St.  U.  S.  §  918. 

This  court  will  not  take  cognizance  of  a  case  in  equity,  in  which  parties 
agree  upon  a  statement  of  facts,  and  stipulate  that  the  court  shall  take  Juris- 
diction, try  the  cause,  and  render  decree  without  pleadings. 

8.  a*  ME— Practice  in  State  Courts— Comp.  Laws  Kan.  Ch.  80. 

Ihe  statute  of  Kansas,  authorizing  such  a  proceeding  in  the  courts  of  that 
state,  confers  no  Jurisdiction  upon  this  court,  sitting  as  a  federal  court  of 
equity,  nor  does  it  change  the  chancery  practice  in  this  court  in  any  respect. 

(SyOabus  by  the  Court,) 

In  Equity. 

R>88  Bwms  and  A.  A,  Hunty  for  plainti£b. 

Geo.  R.  PedCf  for  defendants. 

McCraby,  J.     A  stipulation  has  been  filed,  signed  by  the  parties  to 
this  controversy,  setting  forth  an  agreed  statement  of  facts,  and  consent- 

'This  case  was  inadvertently  oyerlooked  when  filed,  and  is  now  published  at  the  re- 
qnest  of  a  subscriber.    See  17  Fed.  Bep.  408. 
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ing  that  the  court  may  take  jurisdiction,  hear,  try,  and  determine  the 
case,  and  render  decree  without  pleadings.  Section  913  of  the  Revised 
Statutes  of  the  United  States  provides  that  "the  forms  and  modes  of  pro^ 
ceeding  in  suits  of  equity,  *  *  *  in  the  circuit  and  district  courts, 
shall  be  according  to  the  principles,  rules,  and  usages  which  belong  to 
courts  of  equity,  *  *  *  except  when  otherwise  provided  by  statute 
or  by  rules  of  court,  made  in  pursuance  thereof."  It  is  well  settled  that 
this  statute  adopts  the  equity  practice  as  it  existed  in  England  at  the 
time  of  the  passage  of  the  judiciary  act.  I  am  not  aware  of  anything 
in  that  practice  that  would  authorize  the  institution  of  a  proceeding  in 
equity,  by  the  filing  in  court  of  such  a  stipulation  as  that  now  before 
me.  I  take  it  to  be  well  settled  that  the  practice  in  a  court  of  equity  is 
regulated  by  law  or  rule  and  cannot  be  varied  by  the  agreement  of  the 
parties.  This  court  cannot  be  constituted  a  board  of  arbitration,  in  the 
absence  of  a  law  of  the  United  States  to  authorize  such  a  proceeding. 
We  are  referred  to  a  statute  of  Kansas,  which  seems  to  authorize  such  a 
proceeding  in  the  courts  of  that  state,  (Comp.  Laws  Kan.  c.  80;)  but  it  is 
clear  that  the  jurisdiction  and  practice  of  this  court  as  a  court  of  equity 
is  not  affected  by  that  statute.  Boyle  v.  Zacharie^  6  Pet.  658;  U,  S.  v. 
Howland^  4  Wheat.  116;  Neves  v.  Sfcott,  18  How.  271;  Noonan  v.  Lee,  2 
Black,  507;  Robinacm  v.  Oampbell,  3  Wheat.  323. 
The  application  is  overruled. 

Foster,  J.,  concurs. 


Chioago  &  I.  B.  Co.  and  another  v.  Pyne  and  others. 

(Circuit  Court,  S.  D,  New  York.    February  22, 1887.) 

Railroads— Bonds— Payment  bbforb  Maturttt. 

The  complainant  railroad,  haying  executed  certain  mortgage  bonds  payable 
in  80  years,  made  a  traffic  contract  with  another  railroad  by  which  it  was 
agreed  that  the  latter  road  should  retain  complainant's  share  of  the  earnings 
under  the  contract,  and  pay  them  oyer  semi-annually  to  a  trustee,  to  be  ap- 
plied to  the  redemption  of  the  bonds,  the  contract  to  continue  in  force  for  80. 
years,  "or /(W  so  long  a  Ume  as  will  be  sufficient  to  proyide  a  fund  large  enough 
to  redeem  all  of  said  bonds. "  This  a^eement  was  indorsed  on  the  bonds. 
Held,  in  an  action  between  the  complainant  railroad  and  the  bondholders, 
that  this  agreement  did  not  giye  the  railroad  the  right  to  pay  off  the  bonds  as 
soon  as  a  fund  sufficient  for  that  purpose  had  accrued,  ana  without  waiting 
for  the  expiration  of  the  80  years,  when  the  bonds  were  to  i|ature. 

On  motion  for  Interlocutory  Injunction. 
B,  H,  BristoWy  for  complainants. 
Joaqph  H.  Choate,  for  defendants. 

Wallace,  J.     The  complainants  seek  an  interlocutoi  jr  injunction  to 
restrain  the  defendants  from  prosecuting  actions  at  la^  •     The  bill  of 
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complaint  alleges  that  the  complainants  are  entitled  to  discharge  and  re- 
deem certain  mortgage  bonds,  amounting  to  8600,000,  created  by  the 
Chicago  &  Iowa  Railroad  Company,  one  of  the  complainants,  and  owned 
by  the  defendants;  that  the  defendants  have  brought  actions  at  law 
against  such  complainant  to  recover  upon  coupons  for  unpaid  interest  of 
said  bonds;  and  that  thfe  matters  of  the  bill  cannot  be  interposed  by  way 
of  defense  to  the  actions  at  law,  but  are  of  equitable  cognizance  solely. 

The  defendants  have  acquired  the  bonds  and  coupons  as  the  executors 
and  legatees  under  the  will  of  Moses  Taylor,  deceased.  Taylor  pur- 
chased the  bonds  after  they  had  been  negotiated  by  the  Chicago  &  Iowa 
Railroad  Company.  At  the  time  of  the  purchase  each  bond  had  printed 
upon  it  a  contract  between  that  company  and  the  Chicago,  Burlington 
&  Quincy  Railroad  Company.  Unless  this  contract  authorizes  the  com- 
plainants to  discharge  and  redeem  the  bonds  before  maturity,  they  are 
not  entitled  to  equitable  relief.  The  bonds  are  part  of  an  issue  of  1,000 
for  81,000  each,  dated,  respectively,  November  1,  1869,  payable  in 
30  years  from  January  1, 1870,  with  interest  semi-annually,  on  the  first 
days  of  July  and  January,  at  the  rate  of  8  per  cent,  per  annum,  and 
are  secured  by  a  mortgage  executed  to  the  Farmers'  Loan  &  Trust  Com- 
pany as  trustee.  The  contract,  after  reciting  that  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company  has  made  a  contract  with  the  Chicago 
&  Iowa  Railroad  Company  for  a  joint  transportation  business,  by  the 
terms  of  which  there  will  accumulate  in  the  hands  of  the  fonner  "a 
large  amount  of  money''  belonging  to  the  latter,  and  that  the  latter  is 
"desirous  of  providing  a  fund  to  secure  the  payment  and  ultimate  re- 
demption "  of  a  certain  mortgage,  and  the  bonds  issued  under  it,  con- 
tains the  following  conditions: 

"ITow,  therefore,  it  is  hereby  mutually  agreed  by  and  between  the  parties 
that  thQ  said  Chicago,  Burlington  So  Quincy  Railroad  Company  are  hereby  au- 
thorized to  retain  in  their  hands  all  the  money  which  may  be  earned  in  said 
joint  business,  and  on  the  first  days  of  April  and  October  in  each  year  pay 
over  all  moneys  so  accumulated  in  their  hands  as  belong  to  said  Chicago  & 
Iowa  Railroad  Company  to  the  Farmers'  Loan  &  Trust  Company  of  the  city 
of  New  York  as  trustee,  to  be  used  by  it  as  provided  In  said  mortgage,  for 
the  purpose  of  providing  a  sinking  fund  for  the  redemption  of  said  mortgage 
bonds.  This  contract  shall  be  construed  to  be  not  only  a  contract  between 
the  parties,  but  also  a  contract  between  the  parties  and  the  holders  of  said 
bonds.  This  contract  is  to  be  in  force  for  thirty  years,  or  for  so  long  a  time 
as  will  be  sufficient  to  provide  a  fund  large  enough  to  redeem  all  of  said  bonds, 
after  which  time  the  earnings  from  the  joint  business  shall  be  paid  over  to 
the  said  Chicago  &  Iowa  Railroad  Company." 

There  is  no  provision  in  the  mortgage  respecting  a  sinking  fund,  and 
it  is  obvious  from  this  circumstance,  and  from  some  other  recitals  in  the 
agreement  which  have  no  application  to  the  present  mortgage,  that  the 
agreement  was  not  originally  executed  with  any  reference  to  the  mort- 
gage which  secures  the  bonds  in  suit,  but  was  intended  to  carry  out  some 
understanding  of  the  parties  relative  to  a  different  mortgage  created  or  to 
be  created  by  the  Chicago  &  Iowa  Railroad  Company.  This  circum- 
stance is  unimportant,  however,  Inasmuch  as  the  agreement  was  printed 
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upon  the  bonds  in  controversy.  Being  placed  there,  the  inference  is  ir<* 
resistable  that  it  was  intended  by  the  parties,  so  far  as  applicable,  to  re- 
fer to  those  bonds;  and  the  only  question  is  as  to  its  legal  effect  as  qual- 
ifying the  contract  between  the  Chicago  &  Iowa  Railroad  Company  and 
the  bondholders,  evidenced  by  the  bonds  themselves. 

The  contract  does  not  contain  any  express  undertaking  on  the  part  of 
the  Chicago,  Burlington  &  Quincy  Railroad  Company.  It  is  silent  as 
to  the  time  when  the  bonds  are  to  be  paid  or  redeemed,  silent  as  to  the 
scheme  of  the  sinking  fund,  silent  as  to  the  duties  of  the  trustee,  and 
silent  as  to  any  rights  or  obligations  on  the  part  of  the  bondholders. 
Where  an  instrument  is  thus  inartificially  expressed,  or  when  its  terms 
are  so  obscure,  imperfect,  or  ambiguous  as  to  leave  its  true  meaning  in 
doubt,  the  court  must  endeavor  to  ascertain  the  intention  of  the  parties 
by  a  resort  to  the  language  employed,  the  subject-matter,  and  the  sur- 
rounding circumstances.    Barredav,  Silsbee,  21  How.  161;  Nashv.  Tovme^ 

5  Wall.  689;  Hudson  Canal  Co.  v.  Pennsylvania  Goal  Co.,  8  Wall.  276; 
Moran  v.  PraJther^  23  Wall.  492.  But,  while  previous  and  contemporary 
facts  may  be  considered  to  ascertain  the  subjects-matter  of  the  contract 
and  the  meaning  of  terms,  they  cannot  be  given  effect  to  modify  the  plain 
language  used.  Mafyhmd  v.  Ranlroad  Go. ,  22  Wall.  105 ;  Brawley  v.  U.  8. , 
96  U.  S.  168.  There  are  no  extraneous  circumstances  allied  in  the  bill  or 
answer  which  are  of  any  value  to  assist  the  court  in  placing  itself  in  the 
situation  of  the  parties,  and  the  contract  must  be  interpreted,  therefore, 
without  any  material  aid  or  light  from  that  source. 

Although  the  agreement  does  not  contain  any  express  promise  on  the 
part  of  the  Chicago,  Burlington  &  Quincy  Railroad  iOompany  to  apply 
the  moneys  which  may  arise  in  its  hands  to  the  purposes  of  the  trust, 
but  by  its  terms  merely  authorizes  that  company  to  retain  and  pay  over 
the  moneys  to  the  trustee,  some  reciprocal  obligation  on  the  part  of  that 
company  is  to  be  implied  from  its  signature  to  the  contract.  It  is  plain 
that  both  parties  intended  that  a  fund  should  be  created  and  lodged  in 
the  hands  of  the  trustee  for  the  payment  and  redemption  of  the  bonds; 
that  this  fund  should  be  kept  by  the  trustee  in  order  that  it  might  be  so 
applied;  and  that  the  holders  of  the  bonds  should  have  the  benefit  of  the 
security  of  such  a  fund,  and  become  parties  to  the  contract.  The  clause 
by  which  the  Chicago  &  Iowa  Company  agrees  that  the  Chicago,  Bur- 
lington &  Quincy  Company  shall  retain  and  pay  over  to  the  trustee  the 
moneys  which  are  thus  to  constitute  the  trust  fund  is  of  no  efficacy,  un- 
less the  Chicago,  Burlington  &  Quinpy  Company  assumes  the  obligation 
of  doing  so,  and  should  therefore  be  construed  as  importing  a  promise 
on  the  part  of  the  latter  to  retain  and  appropriate  the  moneys  in  the 
manner  specified.     Pordage  v.  Obfe,  1  Saund.  819;  Barton  v.  McLean^ 

6  Hill,  256;  Baldmn  v.  Humphrey,  44  N.  Y.  609;  McMyre  v.  Belcher , 
14  C.  B.  (N.  8.)  654;  Beaiey  v.  StuaH,  7  Hurl.  &  N.  763. 

It  is  apparent  from  the  reference  in  the  agreement  to  the  sinking  fdnd 
that  the  two  railroad  companies  originally  intended  to  create  a  sinking 
fund,  and  provide  thereby  for  the  payment  and  redemption  of  the  bonds, 
and  they  intended  to  incorporate  into  the  mortgage  the  scheme  and  plan 
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of  administration  of  this  fund.  Had  the  provisions  which  were  thus  in 
the  minds  of  the  parties  been  inserted  in  the  mortgage,  the  purchasers 
of  the  bonds  would  have  been  fully  informed  of  their  purport.  As  it  is, 
however,  the  reference  to  the  sinking  fund  does  not  aid  the  agreement 
in  defining  how  or  when  the  bonds  are  to  be  paid  or  redeemed.  Sink- 
ing funds  are  created  with  provisions  for  the  accumulation  and  dispo- 
sition of  the  moneys  of  which  they  consist,  as  various  as  are  the  prefeiv 
ences  of  those  who  originate  them.  The  term  '^ sinking  fund"  merely 
signifies  a  fund  creat^  for  extinguishing  or  paying  a  funded  debt. 
Ketchum  v.  (Xiy  of  Buffalo,  14  N.  Y.  379.  When  the  bonds  are  to  be 
paid  or  how, — whether  they  are  to  be  called  in  and  retired  according  to 
lot,  whether  they  are  all  to  be  purchased  when  the  fund  is  sufficiently 
large,  or  whether  the  fund  is  to  be  kept  by  the  trustee,  and  applied  to 
the  payment  of  the  bonds  at  maturity, — is  left  wholly  to  conjecture. 

The  agreement  between  the  Chicago  &  Iowa  Company  and  the  bond- 
holders is  -to  be  collected  from  the  terms  of  the  bond  and  the  provisions 
of  the  contract  indorsed  upon  the  bonds.  Both  instruments  are  to  be 
read  together  as  qualifying  and  supplementing  each  other.  By  the  con- 
tract the  Chicago  &  Iowa  Company  offers,  and  the  bondholders  (by  ac- 
cepting the  bonds)  accept,  the  undertaking  of  the  Chicago,  Burlington  & 
Quincy  Company  to  pay  a  trustee  named,  at  semi-annual  periods,  such 
indefinite  sums  of  money  as  may  accrue  in  the  hands  of  the  Chicago, 
Burlington  &  Quincy  Company  belonging  to  the  Chicago  &  Iowa  Com- 
pany, such  sums  to  be  used  by  the  trustee  for  providing  a  sinking  fund 
for  the  payment  and  ultimate  redemption  of  the  bonds,  the  payments  to 
be  made  by  the  Chicago,  Burlington  &  Quincy  Company  to  the  trustee 
until  a  sufficient  sum  is  created  for  that  purpose.  By  the  terms  of  the 
bond  the  Chicago  &  Iowa  Company  are  to  pay  interest  on  the  bonds 
semi-annually  until  the  principal  sum  matures,  and  are  to  pay  the  prin- 
cipal January  1,  1900.  In  l^al  effect  this  is  a  provision  that  the  holder 
shall  not  be  required  to  accept  the  principal  before  January  1,  1900. 
Brown  v.  Cbk,  14  Sim.  427;  Saunders  v.  Frost,  5  Pick.  259,  266. 

The  bond  further  provides  that,  in  case  of  six  months!  continued  de^ 
&ult  in  the  payment  of  interest,  the  principal  shall  become  due,  at  the 
option  of  the  trustee  named  in  the  mortgage,  unless  a  majority  in  inter- 
est of  the  bondholders  instruct  the  trustee  to  waive  the  default  or  annul 
his  action.  Although  the  only  duty  imposed  in  terms  upon  the  trustee 
is  to  use  the  moneys  paid  to  him  as  a  sinking  fund  for  the  payment  and 
ultimate  redemption  of  the  bonds,  the  implied  duty  is  plainly  incum- 
bent upon  him  to  exercise  the  diligence  always  required  of  a  trustee  in 
the  custody  and  investment  of  trust  funds.  He  is  a  trustee  for  both  the 
Chicago  &  Iowa  Company  and  the  bondholders.  He  is  not  .to  pay  the 
interest  on  the  bonds  as  they  mature,  but  he  is  to  pay  and  redeem  the 
bonds  ultimately.  The  Chicago  &  Iowa  Company  is  the  primary  obligor 
for  the  payment  of  both  the  interest  and  principal  of  the  bonds.  The 
Chicaf^o,  Burlington  &  Quincy  Company  is  a  surety  to  the  extent  of  the 
moneys  that  come  to  its  hands.  If  the  Chicago  &  Iowa  Company  pay 
the  bonds,  the  trust  ceases,  and  the  trustee  must  then  pay  over  the  fund 
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to  that  company.  If  the  Chicago  &  Iowa  Company  pays  the  interest 
when  it  matures,  it  has  until  January  1,  1900,  to  pay  the  principal.  If 
it  makes  default,  and  the  bondholders  elect  to  treat  the  whole  principal 
as  due,  it  will  no  longer  have  any  interest  in  the  trust  fundj  and  the  sole 
duties  of  the  trustee  will  consist  in  protecting  the  rights  of  the  bondhold- 
ers, and  securing  to  them  the  fund  created  by  the  contract.  If,  before 
the  day  named  for  the  payment  of  the  principal  of  the  bonds,  a  sufficient 
sum  accumulates  in  the  hands  of  the  trustee  to  pay  the  principal,  the 
bondholders  are  nevertheless  entitled  to  their  semi-annual  interest,  at  the 
rate  of  8  per  cent.,  until  the  principal  becomes  due.  There  is  no  lan- 
guage in  the  contract  which  authorizes  the  trustee  to  pay  the  bond,  with- 
out the  consent  of  the  bondholders,  at  an  earlier  day  than  the  time  when 
the  principal  matures,  or  which  requires  the  bondholder  to  receive  pay- 
ment. 

The  argument  for  the  complainants  is  that,  when  the  parties  agreed 
that  a  fund  should  be  created  for  the  payment  and  redemption  of  the 
bonds,  they  necessarily  contemplated  that  it  should  be  applied  to  that 
purpose  as  soon  as  it  was  of  sufficient  amount  to  effect  the  object  in 
view.  This  argument  overlooks  the  recital  in  the  contract  that  the  fund 
is  to  be  provided  for  the  payment  and  uUinuxte  redemption  of  the  bonds, 
a  recital  which  is  inconsistent  with  the  hypothesis  that  the  parties  con- 
templated a  payment  before  the  mortgage  should  become  due.  Strictly, 
there  can  be  no  redemption  until  the  mortgage  is  due,  (2  Jones,  Mortg. 
§  1052;)  and  the  use  of  the  word  "ultimate"  would  seem  to  indicate  that 
the  fund  was  not  expected  to  be  available  for  the  strict  redemption  of  the 
bonds  at  maturity.  But  the  argument  is  unsound  because  the  implica- 
tion suggested  is  controlled  by  the  express  stipulation  of  the  parties, 
contained  in  the  bonds  themselves,  that  the  bondholders  are  to  have 
their  semi-annual  interest  for  30  years,  and  by  the  condition  implied  by 
law  that  they  are  not  to  be  required  to  accept  the  principal  sum  until 
January  1,  1900. 

If  it  were  necessary,  the  rule  of  interpretation  might  be  invoked  that, 
where  doubt  exists  as  to  the  construction  of  an  instrument  prepared  by 
one  party,  upon  the  faith  of  which  the  other  party  has  parted  with  his 
money,  that  construction  shall  be  adopted  which  will  be  favorable  to  the 
latter.  Noonan  v.  Bradley,  9  Wall.  895.  But  it  is  not  necessary  to  rely 
upon  this  rule  of  construction  of  contracts.  When  the  contract  was 
prepared,  it  was  to  be  indorsed  upon  bonds  about  to  be  offered  for  nego- 
tiation to  the  public.  It  is  not  to  be  supposed  that  the  Chicago  &  Iowa 
Company  designed  to  ingraft  conditions  upon  the  bonds  which  would 
make  them  less  desirable  for  the  class  of  investors  who  purchase  such 
securities,  and  thus  impede  their  negotiation  upon  the  best  terms.  Such 
would  indubitably  be  the  effect  of  the  contract  if  it  were  to  be  read  as 
is  now  insisted  by  the  complainants,  because  it  would  require  the  bond- 
holders to  accept  payment,  and  surrender  their  investments,  at  a  time 
which  they  could  not  foretell,  and  depending  wholly  upon  the  contin- 
gencies of  the  traffic  contract  between  the  two  railroad  companies. 

The  language  of  the  contract  is  consistent  with  a  purpose  on  the  part 


Digitized  by 


Google 


WOODBUFJ   V.  DUBUQUE  &  8,  C.  R.  CX).  91 

of  the  Chicago  &  Iowa  Company  to  offer  to  those  willing  to  invest  in 
the  bonds  the  security  of  the  fund  which  might  be  expected  to  arise  in 
the  hands  of  the  Chicago,  Burlington  &  Quincy  Company,  as  an  induce- 
ment additional  to  the  security  of  the  mortgage.  This  is  the  fair  and 
natural  understanding  of  the  language  which  would  be  suggested  to  the 
mind  of  a  purchaser.  The  contract  should  therefore  be  construed  as  in- 
tended to  strengthen  and  fortify  the  bonds,  and  not  as  intended  to  re- 
quire the  bondholders  to  surrender  their  investment  at  an  earlier  time 
than  is  provided  for  in  the  bonds. 

The  motion  for  an  injunction  is  denied. 


Woodruff  r.  Dubuque  &  S.  C.  R.  Co.  and  others. 
{Ovrcuit  Oonrt,  8,  D.  New  York.    February  11, 1887.) 

1.  Injukction— AoAiKBT  Officbbs  of  Qorfobatiok— Mbbtino  to  be  Held  nr 

Anotbbr  Utatb. 

An  injunction  should  not  be  granted  in  one  state,  to  restrain  officers  of  a 
corporation  from  voting  upon  proxies  of  the  stockholders,  at  an  approachiug 
meeting  of  stockholders  to  be  held  in  another  state,  upon  an  allegation  that 
voting  oy  proxv  is  only  legal  when  expressly  allowed  by  statute,  and  that 
there  is  no  such  statute  in  the  latter  state;  it  is  to  be  presumed  that  the  of- 
ficers of  the  corporation  will  proceed  legally,  and,  if  they  do  not,  playitifC  will 
not  be  witJiout  remedy. 

2.  Pbenopaii  and  Agbnt— Dbpobit  of  Cobpobatb  Stock — Rbvocation. 

A  deposit  of  corporate  stock,  made  by  a  stockholder  with  the  directors  or 
their  agent,  to  enable  the  stock  to  be  voted  on  and  to  be  sold,  is  revocable 
before  sale. 

8.  OOBPOBATIONS—RlGHT  OF  OfFICBBB  TO  USB  PbOXIBS  OF  StOCKHOLDBBS. 

The  officers  of  a  corporation,  having  taken  means  to  obtain  from  the  stock- 
holders a  deposit  of  their  stock,  together  with  powers  of  attorney,  in  the 
hands  of  sucn  officers  or  their  agents,  in  order  to  enable  them,  among  other 
things,  to  vote  on  the  stock  at  a  stockholders'  meeting,  hM,  that  one  stock- 
holder is  not  entitled  to  have  the  officers  restrained  from  voting  on  the  stock 
of  others,  upon  the  theory  that  the  transaction  creates  a  trust  for  the  corpo- 
ration, unless  corporate  funds  were  used  in  doing  what  was  done. 
4.  Equity— Watveb  of  DBFBin>ANT*s  Oath— Effect  of. 

The  waiver  bv  a  complainant  in  equity  of  an  answer  under  oath  does  not 
take  away  the  right  to  answer  under  oath,  and  such  answer,  so  far  as  respon- 
sive to  the  bill,  must,  upon  motion  for  a  preliminary  injunction  made  upon 
bill  and  answer,  be  taken  as  true. 

In  Equity.     Motion  for  preliminary  injunction,  upon  bill  and  answer. 

Clarence  A.  Seward,  for  orator. 

John  F.  DUkn  and  Jchn  E.  Parsons^  for  defendants. 

Wheeler,  J.  The  defendant  railroad  company  is  a  corporation  of 
Iowa,  and  its  railroad  is  situated  in  that  state.  The  articles  of  incorpo- 
ration provide  that  the  capital  stock  shall  be  $6,000,000,  divided  into 
shares  of  $100  each;  that  the  affairs  of  the  company  shall  be  managed 
by  a  board  of  nine  directors,  and  that  no  person  shall  be  elected  a  di« 
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rector  who  is  not  the  bona  fide  holder  of  $10,000  of  stock;  that  an  elec- 
tion shall  be  held  on  the  second  Monday  in  February  in  each  year,  at 
which  four  and  five  directors  shall  be  alternately  elected,  to  hold  their 
offices  for  two  years,  and  may  fill  vacancies.  The  orator  is  the  owner  of 
200  shares  of  the  stock,  evidenced  by  certificates  Nos.  B  223  and  224, 
dated  December  17,  1885,  and  issued  to  him.  In  view  of  exigencies 
likely  to  arise  in  the  afiairs  of  the  company,  the  directors  caused  a  circular 
letter,  dated  July  1,  1886,  and  signed  by  the  president,  to  be  issued  to 
the  stockholders,  setting  forth  the  circumstances,  and  inclosing  a  power  of 
attorney  to  the  board  of  directors,  or  a  lawful  majority  of  them,  authorizing 
them  to  sell  or  lease  the  property  of  the  company,  and  to  execute  neces- 
sary contracts  and  conveyances  therefor,  and  to  vote  upon  the  stock  of 
the  stockholder  addressed  at  any  meeting  called  for  the  purpose  of  carry- 
ing into  efiect  the  premises,  which  the  stockholders  were  requested  to 
sign  and  return.  Many  stockholders  did  sign  and  return  them.  On  De- 
cember 13,  1886,  a  committee  of  the  board  of  directors  and  the  presi- 
dent addressed  a  letter  to  the  defendants  Drexel,  Morgan  &  Co.,  request- 
ing them  to  receive  stock  from  the  stockholders,  with  power  to  transfer 
the  same,  and  to  issue  negotiable  receipts  for  it,  such  deposits  to  be  made 
for  the  purpose  of  enabling  the  board  of  directors  to  dispose  of  the  prop- 
erty and  effects  of  the  company  in  any  way  they  might  deem  best;  or  to 
dispose  of  all  stock  deposited,  for  the  equal  benefit  of  all  such  stock,  at  a 
price  not  less  than  par;  or  to  execute  a  lease  of  the  railroad  and  property 
on  a  basis  to  yield  not  less  than  4  per  cent,  dividends  to  the  stock,  and 
to  vote  for  such  persons  to  constitute  the  board  of  directors  as  they  may 
think  desirable  at  the  coming  election, — the  conditions  other  than  the 
power  to  sell  stock  not  to  becbme  binding  until  a  majority  should  have 
been  deposited;  and  inclosed  a  form  of  agreement  to  these  conditions,  to 
be  signed  by  the  stockholders.  And  a  circular  letter  of  the  president  to 
the  stockholders,  requesting  them  to  deposit  their  stock  accordingly,  was 
sent  to  the  stockholders,  with  a  copy  of  the  letter  to  Drexel,  Morgan  &  Co. 
A  majority  of  the  stock  has  been  deposited  in  pursuance  of  this  arrange- 
ment. The  orator  has  deposited  his  certificate  B  No.  224,  and  kept  cer- 
tificate B  No.  223.  A  meeting  of  the  stockholders  for  the  election  of 
directors,  of  whom,  by  the  articles  of  incorporation,  four  are  to  be  elected, 
has  been  called  to  be  held  at  Dubuque.  The  orator  has  withdrawn  his 
assent  to  the  conditions  of  the  letter  to  Drexel,  Morgan  &  Co.,  revoked 
•  so  far  as  revocable  all  powers  of  attorney  and  proxies  to  vote  for  him  on 
the  100  shares  of  stock  deposited  by  him,  and  requested  a  rMJelivery  of 
the  stock,  which  has  not  been  done. 

This  bill  is  brought,  setting  out  these  matters  at  large,  and  alleging, 
on  information  and  belief,  that  these  thipgs  are  done  at  the  expense  of 
the  corporation  by  the  directors,  for  the  purpose  of  continuing  them- 
selves in  office;  and  praying,  among  other  things,  for  a  provisional  in- 
junction restraining  the  corporation,  and  its  officers  and  directors,  and 
Drexel,  Morgan  &  Co.,  from  voting,  or  permitting  to  be  voted  upon,  the 
orator's  100  shares  of  stock  deposited;  and  from  voting,  or  permitting  to 
be  voted  upon,  any  of  the  other  stock  deposited  with  Drexel,  Morgan  <& 
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Co.  in  pursuance  of  these  arrangements.  The  defendants  have  answered 
the  bill,  and  have  denied  that  any  of  these  things  have  been  or  are  be- 
ing done  by  or  at  the  expense  of  the  corporation,  or  otherwise  than  as 
stockholders,  devising  and  carrying  out  measures  for  the  mutual  benefit 
and  protection  of  their  interests  in  the  corporation.  The  motion  for  a 
preliminary  injunction  has  now  been  heard  upon  the  bill  and  answer. 

It  is  argued  that  this  scheme  is-  intended  to  be  carried  out  by  voting 
upon  large  amounts  of  this  stock  by  proxy,  and  that  the  right  to  so  vote 
can  exist  only  by  express  statute,  and  that  there  is  no  such  statute  in 
Iowa.  It  is  not,  however,  deemed  to  be  necessary  to  examine  or  pass 
upon  that  claim  as  a  ground  for  this  motion.  The  election  is  to  be  held 
in  Iowa,  under  the  laws  of  that  state.  It  is  to  be  presumed  that  the 
oflBcers  conducting  the  election  will  recognize  and  be  governed  by  those 
laws.  If  they  do  not  give  heed  to  those  laws  as  they  are,  or  as  they  are 
claimed  to  be  by  the  orator,  he  can  doubtless  object,  and  test  the  validity 
of  what  is  done  to  the  contrary  by  appropriate  proceedings.  This  would 
seem  to  be  a  better  course  than  for  this  court  to  undertake  to  determine 
in  advance  what  should  there  be  determined,  and  what,  for  aught  that 
appears,  will  there  b^  properly  and  satisfactorily  determined. 

The  next  question  raised  by  the  motion  is  whether  the  orator  has  the 
right  to  control  the  vote  upon  his  own  stock  deposited  with  Drexel, 
Morgan  &  Co.  He  has  not  sold  his  stock  himself.  He  has  deposited 
it  with  them,  with  authority  to  sell  it,  but  they  have  not  sold  it.  He 
therefore  remains  the  legal  owner.  They  have  no  interest  in  the  stock 
coupled  with  the  authority  to  sell;  therefore  there  is  no  apparent  reason 
why  that  authority  is  not  revocable.  The  deposit  was  made  to  enable 
the  board  of  directors  to  dispose  of  the  property  of  the  company,  or  of 
all  of  the  stock  deposited,  at  a  price  not  less  than  par,  as  well  as  to  vote 
for  directors.  The  directors  do  not  appear  to  have  acquired  any  vested 
right  to  the  stock  by  the  deposit  sufficient  to  prevent  revocation  of  the 
authority  to  vote.  It  did  not  become  theirs  by  the  deposit.  They  were 
authorizied  to  sell  in  a  certain  way,  and,  if  they  had  sold,  the  sale  would 
be  good,  but,  not  having  sold,  the  title  remains  as  before.  It  remains, 
in  effect,  his,  with  the  right  to  control  the  vote  upon  it,  which  apparently 
cannot  be  granted  away  separately  from  its  ownership.  OriffUh  v.  Jewettf 
15  Wkly.  Law  Bulletin,  and  Ohio  Law  J.  419. 

The  remaining  question  is  as  to  the  right  of  the  orator  to  have  the  de- 
fendants Drexel,  Morgan  &  Co.,  or  the  directors,  prevented  from  voting 
upon  the  stock  of  others  deposited.  It  is  urged  for  the  orator  that  the 
transaction  creates  a  trust  for  the  corporation  itself.  Whether  it  does  or 
not  depends  upon  whether  what  is  done  in  this  behalf  is  done  with  cor- 
porate funds,  for  the  corporation.  The  bill  charges  that  it  is  so  done. 
The  answer  denies  this,  and  in  this  respect  it  is  directly  responsive  to  the 
bill.  By  the  law  an  answer  so  responsive  is  evidence  which  must  be  over- 
come by  other  evidence  or  stand.  It  is  said  that  the  orator  waived  an  an- 
swer under  oath,  as  the  rules  in  equity  provide  may  be  done.  This  is 
not  understood  to  take  away  the  right  to  answer  under  oath,  and,  when 
a  defendant  does  so  answer,  the  effect  of  the  answer  as  evidence  would 
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appear  to  rest  upon  the  law  of  the  subject,  which  the  rules  of  court  do 
not  appear  to  attempt  to  change.  The  answer  must  therefore,  id  this 
respect,  for  the  purposes  of  this  motion,  be  taken  to  be  true.  If  the 
stock  was  procured  for  the  company,  the  defendants  do  not  claim  that 
it  could  be  held  for  the  company,  and  still  be  voted  upon.  Studdert  v, 
Grosvenor,  33  Ch.  Div.  528.  As  it  is  not  so  held,  but  is  held  for  the 
other  depositors  of  it  as  that  deposited  by  the  orator  is  held  for  him, 
the  question  is  as  to  the  right  of  the  orator  to  control  voting  upon  it  as 
so  held.  It  is  not  understood  that  there  is  any  law  of  Iowa  to  prevent 
directors  from  voting  for  others  by  virtue  of  proxies,  if  any  one  can  so 
vote.  The  other  depositors  may  prefer  to  have  the  directors  vote,  or 
control  the  vote,  upon  their  stock  according  to  the  arrangement.  If  so, 
that  appears  to  be  their  right.  If  any  of  the  stock  has  been  sold,  the 
purchasers  may  prefer  the  same  thing.  An  injunction  against  it  in  be- 
half of  the  orator  would  take  away  from  them  their  right  in  this  respect, 
and  to  that  extent  confer  it  upon  him.  As  the  case  is  now  made  to  ap- 
pear, and  is  understood,  this  cannot  properly  be  done. 

Motion  granted  as  to  the  100  shares  deposited  by  the  orator,  and 
denied  as  to  the  residue. 


BoBERTS  V.  KoEHLER,  Receiver,  etc, 
{OvrcuU  Court,  D,  Oregon.    February  26, 1887.) 

1.  Carriers— Of  Passengers— Lien  on  Bagoaob. 

The  fare  paid  by  a  passenger  to  a  carrier  includes  the  transportation  of  hia 
baggage;  and  the  carrier  has  a  lien  thereon  for  the  fare,  and  may  detain  the 
same  until  payment  thereof. 

8.  Same— Case  in  Judgment. 

R.  purchased  an  unconditional  ticket  for  a  passage  on  the  Oregon  &  Cali- 
fornia Railway  from  Portland  to  Ashland,  and,  af  ter  nis  ticket  had  been  taken 
up  by  the  conductor,  stopped  over  at  Grant's  Pass,  without  his  consent,  leav- 
ing his  baggage,  consisting  of  a  large  valise,  to  be  carried  on  to  Ashland, 
where  it  was  taken  charge  of  by  the  employes  of  the  road.  On  the  next  day 
R.  got  on  the  train  to  Ashland,  but  refused  to  pay  the  fare  thereto,  %lJ7i, 
when  the  conductor  allowed  him  to  remain  on  the  train,  but  refused  to  de- 
liver him  his  valise  at  Ashland  until  he  paid  the  additional  fare.  HM,  that 
the  loumey  from  Portland  to  Ashland  was  performed  under  one  contract 
modified  by  the  action  of  R.  in  stopping  over,  whereby  he  incurred  an  addi- 
tional charge  for  his  transportation,  for  which  the  carrier  had  a  lien  on  the 
baggage  so  long  as  it  remained  in  his  possesBlon. 

{SyUdbua  by  the  Court,) 

Action  to  Recover  Damages. 
Edward  B.  Watson,  for  plaintiff. 
Earl  G.  Bronaugh,  for  defendant. 

Deadt,  J.  This  action  was  brought  against  the  defendant,  the  re- 
ceiver of  the  Oregon  &  California  Railway,  to  recover  damages  for  allied 
maltreatment  of  the  plaintiff  while  traveling  on  the  road  between  Fort- 
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land  and  Ashland,  Oregon.  The  cause  was  tried  with  a  jnry,  who  gave 
a  verdict  for  the  defendant,  and  is  now  before  the  court  on  a  motion  for 
a  new  trial.  It  appeared  on  the  trial  that  the  plaintiff  purchased  from 
the  defendant  a  combination  ticket  from  Portland  to  San  Francisco,  where 
he  resided,  and  started  on  the  south-bound  Or^on  &  California  train  on 
July  13,  1885;  that  about  200  miles  south  of  Portland  the  conductor 
cut  off  from  said  combination  ticket  and  took  up  the  coupon,  entitling  the 
plaintiff  to  transportation  on  the  railway  between  Portland  and  Ashland, 
a  distance  of  about  300  miles,  and  gave  him  his  private  check  for  future 
identification;  that  at  Grant's  Pass,  a  station  some  miles  south  of  Rose- 
burg,  the  plaintiff  was  left  behind,  and  a  large  leather  valise  belonging 
to  him  was  carried  on  the  train  to  Ashland.  The  next  passenger  train 
going  south  passed  Grant's  Pass  in  the  evening  of  July  14th,  and  the 
plaintiff  got  on  the  same,  when  the  conductor,  in  obedience  to  the  rules 
of  the  company,  demanded  his  fare  to  Ashland,  $1.79,  which  the  plain- 
tiff refused  to  pay,  alleging  that  he  had  paid  his  fare  once,  and  had  been 
left  behind  by  the  misconduct  of  the  conductor  on  the  train  of  the  day 
previous,  to  which  the  conductor  replied  that  he  would  give  him  a  re- 
ceipt for  the  payment,  and,  if  his  statement  proved  correct,  the  money 
would  be  refunded  to  him.  The  plaintiff  still  refused  to  pay,  and  sug- 
gested to  the  conductor  that  he  might  put  him  off  the  car,  to  which  the 
latter  replied  that  he  would  hold  his  valise  for  the  fare.  When  the  train 
arrived  at  Ashland,  the  plaintiff  attempted  to  take  his  valise  out  of  the 
office  where  it  had  been  deposited  the  day  before,  which  the  conductor 
resisted,  and,  with  the  aid  of  a  brakeman,  finally  prevented. 

The  plaintiff  in  his  testimony  attributed  his  being  left  at  Grant's  Pass 
to  the  misconduct  of  the  conductor  in  starting  the  train  without  warn- 
ing, and  without  waiting  the  usual  time.  But  on  the  whole  evidence  it 
was  so  manifest  that  his  testimony  was  grossly  and  willfuUy  false  in  this 
respect,  and  that  he  was  left  in  consequence  of  his  own  willfulness  in 
leaving  the  train  just  as  it  was  about  to  start,  and  after  he  was  warned 
of  the  fact,  and  going  some  distance  from  the  track  to  get  something  to 
eat,  that  his  counsel  abandoned  the  claim  for  damages  on  that  account 
before  the  jury,  and  only  asked  a  verdict  for  the  alleged  mistreatment  of 
the  plaintiff  at  Ashland  in  the  struggle  for  the  possession  of  the  valise. 

The  court  instructed  the  jury  that,  if  they  believed  the  plaintiff's  state- 
ment about  the  affray  at  Ashland  arising  out  of  his  attempt  to  possess 
himself  of  the  valise,  they  ought  to  find  a  verdict  for  him,  but  if  they 
did  not  believe  it,  and  were  satisfied  that  the  conductor  used  only  such 
force  as  was  necessary  and  proper  to  prevent  the  plaintiff  from  taking 
the  valise  out  of  the  possession  of  the  defendant  without  first  paying  the 
extra  fare,  they  ought  to  find  for  the  defendant.  In  this  connection  the 
court  also  instructed  the  jury  that  under  the  circumstances  the  defend- 
ant had  a  lien  on  the  plaintiffs  valise  for  his  fare  from  Grant's  Pass  to 
Ashland  on  July  14th,  and  therefore  the  conductor  had  a  right  to  retain 
the  possession  of  the  same  until  such  fare  was  paid.  To  this  latter  in- 
struction counsel  for  the  plaintiff  then  excepted,  and  now  asks  for  a  new 
tri^  on  account  thereof. 
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A  carrier  of  passengers  is  responsible,  as  a  common  carrier,  for  the 
baggage  of  a  passenger,  when  carried  on  the  same  conveyance  as  the 
owner  thereof.  The  transportation  of  the  baggage,  and  the  risk  incurred 
by  the  carrier,  is  a  part  of  the  service  for  which  the  fare  is  charged. 
HoUisterY.  Nowleii^  19  Wend.  236;  Cole  v.  Goodwin,  Id.  257;  Pcrwdl  v. 
Myers,  26  Wend.  594;  MeirHl  v.  Grinndl,  80  N.  Y.  609;  Bumea  v.  New 
Ycyrk  Cent.  Ry.  Co.,  45  N.  Y.  186;  Thomp.  Carr.  520,  §  8;  Story,  Bailm. 
§  499.  Correspondingly,  a  carrier  of  passengers  has  a  lien  on  the  bag- 
gage that  a  passenger  carries  with  him  for  pleasure  or  convenience. 
Overt.  Liens,  §  142;  Thomp.  Carr.  524,  §  11;  Ang.  Carr.  §  375;  2  Ror. 
Rys.  1003,  §  11.  But  this  lien  does  not  extend  to  the  clothing  or  other 
personal  furnishings  or  conveniences  of  the  passenger  in  his  immediate 
use  or  ^tual  possession.  Bamsden  v.  Boston  &  A.  Ry.  Co.^  104  Mass. 
121. 

A  ticket  for  transportation  on  a  railway  between  certain  termini,  which 
is  silent  as  to  the  time  when  or  within  which  it  may  be  used^  does  not 
authorize  the  holder  to  stop  over  at  any  point  between  such  termini,  and 
resume  his  journey  thereon  on  the  next  or  any  following  train.  The 
contract  involved  in  the  sale  and  purchase  of  such  a  ticket  is  an  entire 
one,  and  not  divisible.  It  is  a  contract  to  carry  the  passenger  through 
to  the  point  of  his  destination  as  one  continuous  service,  and  not  by 
piecemeal,  to  suit  his  convenience  or  pleasure.  2  Ror.  Rys.  971,  §  10; 
2  Wood,  Ry.  Law,  §  347;  Cleodand,  etc.,  Ry.  Co.  v.  Bartram,  11  Ohio 
St.  457;  Drevo  v.  Central  Pac.  Ry.  Co.,  51  Cal.  425. 

Admitting  these  legal  propositions,  counsel  for  the  plaintiflf  insists 
that  tlie  defendant  had  no  lien  on  the  valise  in  question,  and  therefore 
no  right  to  retain  it;  and  in  support  of  this  proposition  he  ingeniously 
argues  that  the  journey  from  here  to  Ashland  was  divided  into  two  dis- 
tinct parts, — one  from  Portland  to  Grant's  Pass  on  July  13th,  for  which 
his  fare  was  paid  to  Ashland,  and  on  which  the  valise  went  through  to 
that  point,  and  one  from  said  pass  to  Ashland,  on  which,  although  no 
fare  was  paid,  yet  no  baggage  was  carried. 

Before  considering  this  proposition  it  is  well  to  remember  that  the 
undertaking  of  the  company  to  transport  this  valise,  as  baggage,  was 
only  incidental  to  the  principal  undertaking  to  carry  tiie  owner  thereof; 
and,  when  the  latter  was  performed  or  discharged,  the  former  was  also. 
Therefore,  if  the  journey  in  reference  to  which  the  defendant  undertook 
to  carry  the  same  ended,  by  the  act  of  the  plaintiff,  at  Grant's  Pass,  the 
carriage  of  the  valise  from  there  to  Ashland  on  the  same  train  was  an 
additional  service  performed  for  him,  for  which  the  defendant  was  en- 
titled to  an  additional  compensation  as  the  carrier  of  sa  much  freight, 
and  had  a  lien  thereon  for  the  8ame;/for  a  traveler  is  not  <  utitled  to  have 
his  personal  baggage  carried  in  conSderation  of  the  fare  paid  by  him, 
unless  it  is  on  the  same  train  which  carries  him.  •  Thomp  Carr.  521 ,  §  8. 

But,  in  my  judgment,  the  transaction  must  be  regards  1,  for  the  pur- 
pose of  this  question,  as  one  journey,  in  the  course  of  w  lich  the  plain- 
tiff incurred  an  additional  charge  of  $1.79  for  transportat  }n.  In  effect, 
the  plaintiff  paid  his  fare  to  Ashland  on  the  train  of  Jul^  13th,  with  the 
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privil\^e  of  stopping  over  at  Grant's  Pass,  and  finishiilg  the  journey  on 
the  next  day's  train,  on  the  payment  of  the  extra  charge  of  $1.79.  He 
saw  proper  to  avail  himself  of  this  privilege,  and  thereby  became  in- 
debted to  the  defendant  accordingly.  And  whether  the  plaintiff  allowed 
his  baggage  to  be  carried  through  on  the  first  train,  or  kept  it  with  him, 
the  defendant  had  a  lien  on  it  for  all  the  unpaid  charges  for  transporta- 
tion which  the  plaintiff  incurred  during  the  journey.  There  was  but 
one  contract  for  the  transportation  of  the  plaintiff,  including  his  baggage, 
which  was  modified  or  altered,  in  the  oourse  of  its  performance,  by  his 
own  act  or  omission. 

Suppose  there  were  firBt  and  second-class  carriages  on  this  road,  and 
on  July  13th  the  plaintiff  paid  for  and  took  passage  in  one  of  the  latter 
for  Ashland,  but,  arriving  at  Grant's  Pass,  he  got  into  one  of  the  former, 
and  rode  to  Ashland,  refusing  to  pay  the  additional  fiEure  when  demanded, 
can  there  be  any  doubt  that  the  defendant  would  have  a  lien  on  his  bag- 
gage for  the  same,  and  might,  if  he  had  or  got  possession  of  it,  retain  it 
until  such  fare  was  paid?  Certainly  not.  Substantially,  this  is  the 
parallel  of  the  plaintiff's  case.  The  defendant  was  clearly  in  the  right 
in  detaining  the  valise  until  the  fare  was  paid,  and  the  plaintiff  was  as 
clearly  in  the  wrong  in  attempting  to  take  it  without  doing  so.  Indeed, 
bis  conduct  throughout  this  transaction  looks  very  much  like  he  was 
playing  a  game  to  involve  the  defendant  in  a  lawsuit  out  of  which  he 
might  make  some  money. 

The  motion  for  a  new  trial  is  disallowed. 


Bangs  v.  Hornice. 

(Ohcuit  Court,  D.  Mtnnesota,    February  21, 1887.) 

I.  Pbomibsobt  Notes— Conszdsbation—Sfkgulatino  is  "Futuhbs.* 

In  an  action  on  a  promisBory  note,  defendant  pleaded  that  the  note  was 
given  for  a  stock-gamoling  debt  and  was  void.  It  appeared  that  he  ordered 
the  purchase  and  sale  of  stockg  through  a  Chicago  broker;  that  he  did  not  in- 
tend an  actual  purchase  or  sale,  but  onlv  to  speculate  on  a  future  rise  or  fall 


Jury  to  find  for  plaintiff,  as  it  appeared  that  there  was  a  gambling  intent  on 
ana  stds  only,  and  it  is  well  settled  that  where  such  intent  exists  only  on  one 
side,  and  the  other  party  intends  an  actual  purchase  or  sale,  then  the  trans- 
action 18  valid;  and  from  the  intent  and  belief  of  one  party  it  is  not  fair  to 
presume  a  like  intent  or  belief  as  to  the  other. ^ 
ft.  Samb— Defenses— ^RiOHTs  of  Third  Pasties. 

A  broker  claimed  a  balance  to  be  due  him  by  A.  on  account  of  certain  stock 
transactions,  which  sum  B..  a  third  party,  assumed  to  pay;  A.  afterwards 
executed  his  note  to  B.  for  the  amount,  hdd,  that  A.  could  not  afterwards  re- 
pudiate the  note  on  the  ground  that  the  balance  claimed  by  the  broker  waa 
due  on  a  gambling  transaction  which  was  void. 

•  o-^H?*®  ^A  «^'*yp^  con  tracts  for  dealing  in  futures.    See  Beadles  v.  McBlrath.  (Ky  > 
B&  W.  Rep.  1552,  and  note.  ^   ^  ' 

•V.  80F.no.  2— 7 
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8.  pRINCTPAIi  AND  AOEHT— PRESUMPTION  THAT  AgBNT  FOLLOWED  INSTRUCTIONS. 

The  law  will  presume  that  an  agent  obeyed  the  instructions  given  him  and 
as  they  were  given;  and,  if  the  contrary  be  alleged,  it  must  be  proved. 

Motion  for  a  New  Trial. 

Brewer,  J.  This  was  an  action  on  a  promissory  note.  Defendant 
pleaded  that  it  was  void  because  given  for  a  gambling  debt.  I  in- 
structed the  jury  that  the  defense  was  not  made  out.  A  verdict  was 
thereupon  returned  for  the  plaintiff.  The  principal  question,  therefore, 
is  whether  the  testimony  shows  the  consideration  of  the  note  was  a 
gambling  transaction;  or,  perhaps  more  correctly,  whether  it  left  a 
doubtful  question  of  fact,  and  one  which  the  jury  alone  were  authorized 
to  decide.  The  defendant  was  the  principal  witness  in  his  own  behalf, — 
a  young  man  of  great  capdor,  and  one  who,  though  largely  interested  in 
the  result,  made  no  effort  to  conceal  or  distort  anything,  and  most  un- 
questionably stated  the  facts  as  he  knew  them,  and  only  those  that  he 
knew;  and,  if  I  could  see  any  possible  way  to  do  so,  it  would  give  me 
great  pleasure  to  relieve  him  from  the  burden  of  this  judgment. 

The  facts  are  these:  In  1881,  the  defendant,  then  living  in  Chicago, 
thought  to  make  money  speculating  in  stocks,  and  employed  the  firm 
of  Lester  &  Co.,  brokers  in  that  city,  to  buy  and  sell  for  him.  When- 
ever he  wished  to  buy,  he  left  orders  with  them  to  make  the  purchase, 
depositing  a  sum  varying  from  3  to  10  per  cent,  as  a  margin;  and,  when- 
ever he  wished  to  sell,  he  similarly  instructed  them  to  sell.  If  by  the 
transaction  a  profit  was  made,  his  account  was  credited  with  that  amount, 
less  the  commission;  and,  if  loss  resulted,  it  was  in  like  manner  debited 
therewith.  He  never  received  any  certificates  of  stock,  never  saw  any, 
and  did  not  of  his  own  knowledge  know  whether  any  were  ever  bought 
or  sold.  The  deposition  of  Mr.  Lester,  one  of  the  firm,  was  read  in  be- 
half of  the  plaintiff,  and  he  testified  that,  upon  receipt  of  instructions 
to  buy  or  sell,  the  same  were  telegraphed  by  his  firm  to  their  agents  in 
New  York  city,  and,  so  far  as  he  knew,  were  complied  with  by  their 
agents  in  the  actual  purchase  or  sale.  Defendant  insists  that  this  whole 
deposition  should  have  been  excluded,  because  of  the  failure  of  the  wit- 
ness to  answer  certain  questions.  Assume  that  to  be  correct,  and  it 
leaves  the  case  with  simply  the  testimony  of  defendant  that  he  ordered 
the  purchase  and  sale  of  stocks,  and  that  he  does  not  know  whether  there 
were  purchases  or  sales.  Outside  of  the  depositions  there  is  not  the  first 
sdntiUa  of  testimony  as  to  what  was  in  fact  done  or  intended  to  be  done 
by  Lester  &  Co.  Now,  it  is  doubtless  true  that  where  there  is  in  fact  no 
purchase  or  sale  of  stocks,  and  none  intended  by  both  paiAies,  but  simply 
a  wager  intended  on  the  rise  or  faU  of  prices,  the  transact!  )n  is  a  gambling 
one,  and  cannot  be  upheld;  but  it  is  equally  true  and  ■  rell  settled  that 
where  the  gambling  intent  exists  only  on  one  side,  and  the  other  party 
intends  an  actual  purchase  or  sale,  then  the  transaction 
is  no  gambling  unless  both  sides  gamble;  and  from  th( 
of  the  one  party  it  is  not  fair  to  presume  a  like  int  nt  or  belief  on 
the  other.     Bartlett  v.  Smith,  13  Fed.  Rep.  263;  Kirkp  vtrick  v.  Adanis, 
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20  Fed.  Rep.  287;  Irmn  v.  WiUiar,  110  U.  S.  507,  4  Sup.  Ct.  Rep. 
160.  So  it  amounts  to  this:  If  the  deposition  of  Lester  was  properly 
admitted,  an  actual  bona  fide  transaction  was  proven;  if  it  was  improp- 
erly admitted,  there  is  no  testimony  to  show  any  wrong  on  the  part  of 
Lester* &  Co.,  and  the  law  does  not  presume  a  wrong.  Counsel  for  de- 
fendant say  that  it  is  the  absolute  duty  of  the  court  to  denounce  this 
transaction,  unless  it  clearly  appears  that  it  was  a  valid  and  honest  one. 
I  think  the  duty  of  the  court  is  precisely  the  reverse,  and  that  it -is  the 
duty  of  the  court  to  uphold  it,  unless  it  appears  that  it  was  an  invalid 
and  dishonest  one.  The  defendant  has  given  his  note.  The  law  pre- 
sumes that  there  was  a  consideration,  and  an  honest  one,  and  unless  he 
has  shown  the  contrary  he  should  abide  by  the  contract  he  has  made. 

Further,  this  is  not  a  case  where  defendant,  as  principal  on  the  one 
side,  was  dealing  with  Lester  &  Co.  as  principal  on  the  other.  There 
was  no  contract  of  purchase  or  sale,  real  or  pretended,  between  them. 
They  were  simply  brokers, — agents  to  do  his  bidding  in  transactions, 
real  or  pretended,  elsewhere.  There  is  no  presumption  that  an  agent 
does  not  obey  the  instructions  given,  or  that  he  does  not  intend  to  obey 
them;  and,  it  matters  not  what  the  intent  or  supposition  of  the  princi- 
pal may  be,  the  law  will  presume  that  the  agent  obeyed  the  instructions 
that  were  given  and  as  they  were  given;  and,  if  the  contrary  be  alleged, 
it  must  be  proved.  Bardkt  v.  Smith,  13  Fed.  Rep.  263;  Kirkpatrick  v. 
AdaTns,  20  Fed.  Rep.  287. 

And,  still  further,  the  present  plaintiflf  was  not  a  member  of  the  firm 
of  Lester  <fe  Co.  at  the  time  of  these  transactions.  For  some  reason  he 
assumed  the  payment  to  Lester  &  Co.  of  the  amount  claimed,  by  them 
to  be  due  from  the  defendant.  He  not  only  assumed,  he  in  fact  paid 
it.  EInowledge  of  this  was  brought  to  the  defendant,  and  thereupon  he 
gave  a  note  to  the  plaintiff,  of  which  the  one  in  suit  is  a  renewal.  Now, 
if  A.  pays  to  B.  a  debt  which  B.  claims  is  owing  from  C,  and  C,  being 
made  aware  of  this  payment,  gives  his  note  for  the  amount  to  A.,  can 
he  thereafter  repudiate  that  note  on  the  ground  that  he  did  not  in  fact 
owe  B.  an3rthing? 

Beyond  any  doubt  in  my  mind,  the  verdict  was  right,  and  must  be 
sustained. 


Taylor  v.  Fleckbnstein  and  another. 
{Ovrcuit  Court,  D,  Oregon.    Febrtiary  21, 1887. ) 
Contract  to  Pat  thb  Debt  of  Another— Release  of  Debtor  frok.Ab- 

BEST. 

B.,  being  under  arrest  in  a  ciyil  action,  the  defendants,  at  his  rej^uest,  and 
without  any  demand  from  or  communication  with  the  officer  having  him  in 
custody,  executed  a  writing  under  seal  for  his  discharge,  in  which  they  under- 
took, among  other  things,  that,  in  case  a  judgment  passed  against  B.,  and  he 
failed  to  satisfy  the  same,  they  would;  in  consideration  of  which  the  plaintiff 
directed  him  to  be  discharged,  which  was  done.    Afterwards  judgment  was 
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given  against  B.,  which  he  failed  to  pay.  being  insolvent;  whereupon  the  plain- 
tiff brought  this  action  on  the  undertaking  for  the  amount  of  tne  Judgment, 
and  the  jury,  under  the  instruction  of  the  court  that,  if  the  agreement  to  pay 
the  judgment  was  knowingly  and  voluntarily  entered  into  bv  the  defendants, 
it  was  valid  and  binding,  having  found  a  verdict  for  the  plaintiff,  the  defend- 
ants moved  for  a  new  trial  for  error  in  the  instruction.  HM,  that  the  con- 
tract, not  being  prohibited  by  statute  nor  contrary  to  public  policy,  was  valid, 
(a)  The  discharge  of  B.  from  arrest,  without  the  delay  allowed  by  statute  for 
the  justification  of  bail  for  his  appearance,  was  a  sufficient  consideration 
therefor;  and  (&)  the  writing  containing  the  agreement,  being  under  seal,  im- 
ported a  sufficient  consideration  for  the  same  until  the  contrary  was  shown.^ 

2.  Fraud— Signing  a  Wmtinq  without  Reading  It. 

It  is  no  defense  to  an  action  on  a  writing  that  the  defendant  was  misled  or 
misinformed  ag  to  the  contents  and  effect  of  the  same,  unless  it  also  appears 
that,  by  reason  of  some  disability,  he  was  incapable  of  reading  and  compre- 
hending the  writing  for  himself,  or  that  he  was  imposed  t)n  by  some  fraudu- 
lent device,  as  the  substitution  of  one  writing  for  another.' 

(SyUabus  by  the  Court) 

Action  to  Recover  Money. 
Frederick  V,  Hdman,  for  plaintiff. 
Rufus  MaUory^  for  defendants. 

Deady,  J.  This  action  is  brought  on  a  writing  executed  by  the  de- 
fendants, under  seal,  on  September  2, 1883,  for  the  discharge  of  Joseph 
Bachman  from  arrest  in  a  civil  action,  brought  by  the  plaintiff  herein 
against  said  Bachman,  in  this  court,  to  recover  the  sum  of  $1,000,  with 
interest  and  costs,  whereby  they  undertook  and  "obligated"  themselves, 
not  only  that  said  Bachman  would  rend^er  himself  amenable  to  the  pro- 
cess of  the  court  during  the  pendency  of  the  action,  and  to  such  other 
process  as  might  be  issued  to  enforce  any  judgment  given  therein,  but 
also  that  said  Bachman  would  pay  any  such  judgment,  "in  default  of 
which  we  [the  defendants]  will  pay  to  said  plaintiff  the  sum  of  $1,060, 
with  interest  on  $1,000-  thereof  from  September  28,  1883,  at  10  per 
centum  per  annum,  and  the  costs  and  disbursements  of  this  action." 

It  is  alleged  in  the  complaint  that,  upon  the  execution  of  this  instru- 
ment, Bachman  was  discharged  from  arrest,  and  that  on  November  19, 
1883,  judgment  was  duly  given  in  said  action  against  said  Bachman  for 
the  sum  of  $1,098.38;  that  on  November  28th  an  execution  issued 

^The  legal  effect  of  an  instrument  cannot  be  avoided  by  showing  that  it  was  signed 
in  ignorance  of  its  contents,  when  the  person  who  signed  it  did  not  read  it,  or,  if  un- 
able to  read,  did  not  ask  to  have  it  read,  in  the  absence  of  some  fraud  or  deceit  or  mis- 
representation having  been  practiced  upon  him.  Keller  v.  Orr,  (Ind.)  7  N.  £.  Rep.  195; 
Wallace  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  (Iowa,)  25  N.  W.  Eep.  772 ;  McKinney  v.  Her- 
rick,  (Iowa,)  23  N.  W.  Rep.  767 ;  GuUiher  v.  Chicago,  R.  I.  &  P.  R.  Co.,  (Iowa,)  13  N.  W. 
Rep.  429 ;  Burroughs  v.  Pacific  Guano  Co.,  (Ala.)  1  South.  Rep.  212. 

Such  an  instrument  is  void  when  the  signature  thereto  is  obtained  I  jt  misreading  it  to  a 
person  who  is  unable  to  read,  Bowers  v.  Thomas,  (Wis.)  22  N.  W.  I  ep.  710 ;  First  Nat. 
^nk  V.  Deal,  (Mich.)  22  N.  W.  Rep.  53;  or  by  any  trick  or  device  w  lereby  the  signer  ia 
induced  to  believe  that  he  is  signing  a  different  paper,  McGinn  v.  T  bev.  (Mich.)  28  N. 
W.  Rep.  818 ;  and  it  has  been  held  to  be  void  if  the  signature  ia  obta  3ea  by  a  mere  mis- 
representation as  to  its  contents.  Burroughs  v.  Pacihc  Guano  Co.,  (  Lla.)  1  South.  Rep. 
212. 

But  negotiable  paper  in  the  hands  of  a  bona  fide  holder  is  valid,  tl  ough  the  si^ature 
thereto  was  obtained  by  such  means,  if  the  maker  is  chargeab  i  with  n^ligence. 
Soper  V.  Peck,  (Mich.)  17  N.  W.Rep.67;  Fayette  Co.  Sav.  Bank  v.  I  teffes,  (Iowa,)  6  F. 
W.  Rep.  267. 
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thereon,  which  was  returned  nulla  bona,  and  that  said  Bachman  is  and 
has  been  ever  since  the  date  of  said  judgment  insolvent;  and  that  the 
defendants,  though  often  requested,  have  not  paid  said  JAidgment  accord- 
ing to  the  tenor  and  effect  of  their  undertaking;^  wid  t^)  d^  so  stiJJ  ,rc- 
fuse.  •  ■        . 

In  their  answer  the  defendants  admit  the  execut^q  of  the J^ictrument 
for  the  purpose  of  procuring  the  discharge  of  said  I>rxiiiii&n  Troui*  ajr??t*t, 
but  deny  that  they  executed  the  same  to  secure  the  payment  of  the 
plaintiff's  demand  in  the  action;  and  aver  that  the  plaintiff  caused  said 
instrument  to  be  prepared,  and  "exacted"  of  the  defendants  the  execu- 
uon  of  the  same,  contrary  to  law,  as  a  condition  for  said  discharge;  that 
the  defendants  executed  the  same  without  reading  or  hearing  it  read, 
and  without  any  other  knowledge  of  its  contents  than  was  derived  from 
the  representations  of  the  plaintiff's  attorney  in  whose  office  the  instru- 
ment was  executed;  that  said  attorney  falsely  represented  to  the  defend- 
ants that  said  instrument  contained  no  condition  or  stipulation  other 
than  those  required  by  section  109  of  the  Code  of  Civil  Procedure  to  pro- 
cure the  discharge  of  a  party  from  arrest  in  a  civil  action,  and  that,  re- 
lying on  such  representations,  they  executed  the  same;  and  that  said 
instrument  was  "extorted"  from  the  defendants  by  the  plaintiff,  and  the 
marshal  in  whose  custody  said  Bachman  then  was,  contrary  to  said  sec- 
tion 109. 

The  new  matter  in  the  answer  is  controverted  by  the  replication.  It 
is  also  alleged  therein  that  the  instrument,  and  every  part  thereof,  was 
truly  read  to  the  defendants  by  the  plaintiff's  attorney  before  the  execu- 
tion of  the  same,  and  that  they  thereupon  voluntarily  executed  the  same, 
with  full  knowledge  of  its  contents  and  effect. 

On  December  23,  1886,  the  cause  was  tried  with  a  jury,  who  gave  a 
verdict  for  the  plaintiff  in  the  sum  of  $1,309.64,  on  which  judgment  was 
given  accordingly. 

On  the  trial,  the  defendants  contended  that  the  instrument  was  void  for 
the  following  reasons,  and  prayed  instructiqns  to  the  jury  to  that  effect: 
(1)  The  undertaking  of  the  defendants,  to  pay  any  judgment  that  might  be 
given  against  Bachman,  in  case  of  his  &ilure  to  do  so,  is  contrary  to  law 
and  public  policy,  and  therefore  void.  (2)  The  instrument  was  extorted 
from  the  defendants  by  the  marshal  colore  cfficii^  and  Is  therefore  void. 
They  also  asked  the  court  to  instruct  the  jury  that,  if  they  believed  from  the 
evidence  that  the  defendants  were  induced  to  sign  the  writing  in  question 
by  the  false  representations  of  the  plaintiff's  attorney  as  to  its  contents 
and  effect,  their  verdict  should  be  for  the  defendants.  The  court  in- 
structed the  jury,  in  effect,  that,  if  the  defendants  knowingly  and  volun- 
tarily executed  the  instrument,  they  were  bound  by  the  undertaking 
therein  to  pay  the  judgment  against  Bachman,  and  their  verdict  in  such 
case  must  be  for  the  plaintiff;  but  otherwise  not.  The  defendants  now 
move  for  a  new  trial  on  the  ground  of  an  error  in  the  instruction  to  the 
j^ry. 

On  the  argument  counsel  attempts,  notwithstanding  the  verdict,  to 
maintain  that  the  imdertaking  of  the  defendants  was,  in  contemplation 
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of  law,  extorted  or  exacted  from  them  by  the  marshal  cdcfre  officii.  The 
verdict  of  the  jury  establishes  the  fact,  for  all  it  is  worth,  that  the  defend- 
ants executed  the  instrument  voluntarily,  and  there  is  even  no  evidence 
ta  Jhct  contF^^j  I  .Thef  marshal  does  not  appear  to  have  had  communica- 
tioh'-with  ^l^^  d^fadahts,  and  had  nothing  to  do  with  the  transaction, 
^•^exe^tip.takeBacjhman'  to  the  office  of  the  plaintiflPs  attorneys,  who  had 
;*1;)B^:aMd*Wef4iys:flitodfi,  and  to  accept  the  undertaking,  and  discharge 
the  prisoner  on  the  direction  of  said  attorneys.  The  defendants,  one  of 
whom  is  the  brother-in-law  of  Bachman,  came  to  the  office  of  these  at- 
torneys, so  far  as  appears,  at  Bachman's  request,  to  be  sureties  for  his 
discharge  from  arrest,  and  the  business  was  transacted  in  a  room  in 
which  the  marshal  was  not  present.  It  also  establishes  the  fact  that  the 
defendants  executed  the  instrument  knowingly;  that  is,  with  knowledge 
of  its  contents,  and  the  liability  they  thereby  assumed.  On  this  ques- 
tion the  evidence  was  conflicting,  but,  in  my  judgment,  the  verdict  was 
according  to  the  weight  of  it.  It  consisted  of  the  testimony  of  the  de- 
fendants and  the  deposition  of  Bachman,  now  resident  in  New  York,  to 
the  effect  that  the  attorney  for  the  plaintiff  told  them,  before  signing 
the  instrument,  that  it  was  merely  an  undertaking  for  latter's  appear- 
ance. The  attorney,  Mr.  Henry  Ach,  testified  directly  to  the  contrary, 
and  positively  affirmed  that  he  read  the  whole  instrument  to  the  defend- 
ants, and,  particularly,  the  clause  concerning  the  payment  of  the  judg- 
ment; which  he  said  he  had  inserted  in  the  instrument  by  direction  of  the 
senior  partner  of  the  firm,  Mr.  Marcus  W.  Fechheimer,  because,  as  the 
latter  then  said,  Bachman  had  been  to  see  him,  and  promised  to  give 
him  security  for  the  debt  as  well  as  his  appearance.  Mr.  George  H. 
Thurston,  the  notary  public  before  whom  the  defendants  qualified  as 
bail,  was  present  when  the  instrument  was  signed.  He  also  testified 
that  it  was  read  to  the  defendants;  that  his  attention  was  attracted  to  the 
clause  concerning  the  payment  of  the  judgment  as  something  unusual, 
on  which  account  he  asked  them,  before  administering  the  oath  to  them, 
"If  they  understood  the  bopd,"  to  which  they  answered  in  the  affirma- 
tive. On  this  evidence  the  question  was  submitted  to  the  jury,  and  they 
found  that  the  defendants  executed  the  instrument  knowingly.  The 
point  was  not  then  made  that  this  defense,  if  true,  was  immaterial. 

In  Hazard  v.  Ghiawold,  21  Fed.  Rep.  178,  (a  very  similar  case,)  the 
defendant,  in  an  action  on  a  bond  given  for  the  release  of  a  person  ar- 
rested on  Sine  exeat,  in  which  he  was  surety,  set  up  that  he  executed  the 
bond  on  the  misrepresentation  of  the  plaintifi"  and  others,  his  agents  and 
attorneys,  as  to  its  contents  and  effect,  without  averring  that  he  was 
blind  or  illiterate,  or  otherwise  incapable  of  reading  thJ  instrument  for 
himself,  or  that  any  fraudulent  device  had  been  resortecj  to  for  the  pur- 
pose of  deceiving  him,  such  as  the  substitution  of  one  instrument  for 
another.  On  a  demurrer  to  this  plea,  Mr.  Justice  Gr.  y,  speaking  for 
the  court,  said  it  was  clearly  insufficient.  "A  person  ca  )able  of  reading 
and  understanding  an  instrument  which  he  signs  is  b  )und  in  law  to 
know  the  contents  thereof,  unless  prevented  by  some  fn  udulent  device, 
such  as  the  fraudulent  substitution  of  one  instrument  fo:  another.    This 
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plea  does  not  aver  any  fact  to  excuse  or  justify  the  defendant  in  relying 
upon  the  representations  alleged  to  have  been  made  in  behalf  of  the 
plaintiff." 

Written  instruments  would  often  be  not  worth  the  paper  on  which 
they  are  written  if  the  parties  to  them  could  escape  their  liability  thereon, 
after  having  had  the  benefit  thereof,  on  the  plea  that  they  did  not  un- 
derstand the  nature  or  extent  of  such  liability,  or  that  the  same  w*is 
erroneously  or  falsely  represented  to  them,  or  read  to  them  by  the  other 
party  thereto.  This  case  is  a  good  illustration  of  the  wisdom  of  the  rule 
laid  down  in  Hazard  v.  Griswold.  One  of  the  defendants  is  a  man  of 
education,  and  at  the  time  of  signing  the  instrument  was  a  law  student, 
and  has  since  been  admitted  to  the  bar.  The  other  is  a  well-known 
liquor  dealer,  and  a  man  of  business  experience.  Between  them  and 
the  plaintiflf  or  his  attorney  there  was  no  relation  of  trust  or  confidence. 
They  were  capable  of  reading  the  instrument,  and  apprehending  its  con- 
tents, and  the  extent  of  the  liability  they  assumed  in  signing  it.  And 
if  there  was  »any  doubt  on  the  last  point,  for  which  I  see  no  room,  and 
they  desired  advice  on  the  subject,  they  should  have  sought  it  of  some 
one  who  was  under  obligation  to  give  it  to  them,  and  not  the  plaintiff's 
attorney.  There  was  nothing  in  the  circumstances  to  excuse  the  do- 
fendants  from  reading  the  instrument  for  themselves,  and,  if  they  signed 
it  without  doing  so,  they  cannot  now  be  heard  to  say  that  they  mis- 
understood it,  or  were  misled  concerning  it  by  the  plaintiffs  attorney. 
See,  also,  on  this  point,  Hawkins  v.  Hawkins^  50  Cal.  558.  To  hold 
otherwise  would  practically  dispense  with  the  statute  of  frauds  and 
perjuries.  If  a  party  to  an  agreement,  which  such  statute  declares 
invalid  unless  committed  to  writing,  may,  when  called  on  to  perform  or 
stand  to  the  same,  avoid  it  by  alleging  that  it  was  misrepresented  to 
him,  and  that  he  did  not  understand  it,  without  giving  any  sufficient 
reason  for  not  reading  it  himself,  the  terms  and  effect  of  the  agreement 
will  at  last  rest  on  parol  testimony,  with  strong  temptation  and  great 
fccilities  for  perjury, — the  very  mischief  the  statute  was  intended  to  pr^ 
vent. 

The  validity  of  the  contract,  then,  is  the  only  question  open  for  con- 
sideration on  this  motion.  Assuming,  as  we  must,  that  the  contract  to 
pay  the  judgment  against  Bachman  in  case  he  made  default  therein  was 
executed  by  the  defendants  voluntarily  and  knowingly,  it  is  valid  if 
founded  on  sufficient  consideration,  and  is  not  prohibited  by  statute,  or 
contrary  to  public  policy.  There  is  no  statute  prohibiting  such  an  agree- 
ment or  undertaking,  and  it  would  be  very  strange  if  there  was.  Nor 
does  it  appear  to  be  contrary  to  public  policy,  so  far  as  appears  from 
the  legislative  or  judicial  acts  or  declarations  of  the  state.  An  agreement 
to  answer  for  the  debt  or  default  of  another  is  recognized  as  a  lawful  con- 
tract by  the  law  of  the  state,  provided  it  is  in  writing.  Code  Civil  Proc. 
Or.  §  775. 

In  Paddock  v.  Humey  6  Or.  82,  the  supreme  court  of  the  state  expressly 
held  such  a  contract  to  be  valid.  The  case  was  this:  A  non-resident, 
being  arrested  in  a  civil  action,  was  released  on  the  bond  of  a  third  per- 
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son,  given  to  the  plaintiff  in  the  action,  conditioned  for  the  payment  of 
any  judgment  which  the  latter  might  recover  therein.  The  plaintiff  re- 
covered judgment,  but  prior  thereto  the  obligor  in  the  bond  surrendered 
the  party  in  the  mode  provided  by  statute  for  the  surrender  of  a  defend- 
ant by  his  bail.  The  judgment  not  being  paid  by  the  defendant  therein, 
the  plaintiff  brought  an  action  on  the  bond  for  the  amount  of  the  judg- 
ment, and  stated  these  facts  in  his  complaint,  to  which  the  defendant 
demurred.  The  court  held  the  contract  valid,  saying  that  the  instru- 
ment, being  under  seal,  imported  a  consideration;  and  the  same  not  be- 
ing in  contravention  of  public  policy,  or  contrary  to  any  statute,  it  was 
good  as  a  common-law  bond. 

In  U.  8.  V.  Hodson^  10  Wall.  395,  a  distiller,  although  only  required 
to  give  bond  to  comply  with  certain  provisions  of  the  act  regulating  the 
distillation  of  spirits,  voluntarily  gave  one  conditioned  that  he  would 
comply  with  aU  the  provisions  of  the  act,  or  other  acts  on  the  subject 
then  in  force,  or  thereafter  to  be  enacted.  The  court  held  the  bond  valid 
generally,  saying  (409)  "there  is  neither  injustice  nor  hardship  in  hold- 
ing that  the  contract,  as  made,  is  the  measure  of  the  rights  of  the  gov- 
ernment, and  of  the  liability  of  the  obligors." 

In  Paddock  v,  Hwme,  sivpra,  the  point  was  made  that  it  did  not  appear 
that  there  was  any  sufficient  consideration  for  the  agreement,  but  the 
court  said  that  the  instrument,  being  under  seal,  imported  a  considera- 
tion, and,  if  there  was  none  in  fact,  the  defense  should  have  been  inade 
by  answer.  And  the  want  of  consideration  is  really  the  only  point  on 
which  the  validity  of  this  agreement  may  be  questioned. 

The  statute  of  Oregon,  (section  775,  Code  Civil  Proc.,)  corresponding 
to  section  4  of  the  English  statute  of  frauds  and  perjuries,  (29  Car.  II. 
c.  3,)  provides  explicitly  that  the  consideration  for  an  agreement  to  an- 
swer for  the  debt  or  defeult  of  another  shall  be  expressed  in  the  writing 
containing  the  agreement.  This  is  in  accordance  with  the  construction 
given  by  the  English  courts  to  their  statute.  Wain  v.  WarUers^  5  East, 
10.  As  the  consideration  is  an  essential  part  of  an  agreement,  it  was 
held  that  the  latter  was  not  in  writing  unless  the  former  was  directly 
stated  therein,  or  fairly  to  be  implied  therefrom.  The  courts  of  New 
York  (Sears  v.  BriTiky  3  Johns.  210)  and  other  states  followed  the  En- 
glish ruling.  Whart.  Ev.  §  869;  3  Kent,  Comm.  121 .  And  finally  this 
ruling  was  incorporated  into  the  Revised  Statutes  of  New  York,  whence 
it  found  its  way  into  the  Code  of  that  state,  and  thence  into  that  of  Ore- 
gon. In  determining,  then,  what  is  a  sufficient  consideration,  properly 
expressed,  to  support  such  an  agreement,  the  decisions  of  the  English  and 
New  York  courts  are  peculiarly  in  point.  I 

A  mere  promise  to  pay  the  already  existing  debt  of  aJother  is  a  nude 
pact,  and  void  for  want  of  consideration.  To  constituti  a  valid  agree* 
ment  to  pay  the  debt  of  another,  there  must  be  a  cons  deration  shown 
other  than  the  existing  liability  of  the  debtor  to  his  cr(  litor.  Leonard 
V.  Vredenburgy  8  Johns.  29.  But  it  is  sufficient  if  the  c  nsideration  can 
be  fairly  inferred  or  gathered  from  the  whole  writing,  a  id  the  collateral 
facts  and  circumstances  to  which  the  agreement  has  r  ference  may  be 
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considered  for  this  purpose.  Douglass  v.  Howland,  24  Wend.  35.  Any 
act  of  the  person  to  whom  the  promise  is  made,  from  which  the  prom- 
isor or  another  derives  any  benefit,  or  by  which  the  promisee  is  incon- 
venienced, is  a  suflScient  consideration  for  the  agreement.  Whart.  Ev. 
§  869. 

At  the  date  of  this  agreement,  Bachman,  who  appears  to  have  been 
engaged  in  some  kind  of  money  business,  had  failed,  and  been  arrested 
in  an  action  to  recover  the  debt  due  the  plaintiff,  and  was  necessarily 
suflTering  inconvenience  and  annoyance  from  that  fact.  As  he  could  not 
have  been  arrested  unless  on  some  ground  imputing  moral  turpitude  to 
him,  the  mere  fact  of  his  arrest  and  its  continuance  for  any  length  of 
time,  however  short,  was  damaging  to  his  standing  and  reputation  as  a 
business  man,  and  c^culated  to  embarrass  him  in  any  arrangement  he 
might  desire  to  make  with  his  creditors.  By  the  ordinary  process  of 
giving  bail  for  his  appearance,  he  would  have  remained  in  custody  at 
least  15  days  from  the  date  of  the  undertaking  for  his  discharge,  the  time 
allowed  by  statute  for  giving  notice  to  the  plaintiff  in  the  action  of  the 
fact  of  the  undertaking,  and  for  his  serving  notice  of  objection  to  the  same 
if  he  desired.  Code  Ci\dl  Proc.  Or.  §  114.  In  this  state  of  things  his 
friends,  the  defendants,  come  forward,  and  not  only  become  bound  for 
his  appearance  and  submission  to  the  process  of  the  court,  but  actually 
undertake  to  pay  the  debt  judgment  may  be  rendered  for,  if  Bachman 
did  not;  and  the  latter,  in  consideration  of  this  undertaking,  and  by  the 
direction  and  consent  of  the  plaintiff,  is  at  once  released  from  imprison- 
ment. In  my  judgment,  the  benefit  to  Bachman,  in  being  immediately 
released  from  custody,  is  a  sufficient  consideration  for  the  defendants' 
agreement  to  answer  for  his  default  in  not  paying  the  judgment  in  ques- 
tion. 

But  the  validity  of  this  contract  may  also  be  maintained  in  this  par- 
ticular on  another  ground.  This  agreement  is  under  seal,  and  from  that 
fact  a  sufficient  consideration  for  its  execution  is  implied,  even  in  this 
class  of  cases.  Douglass  v.  Hawland^  24  Wend.  45;  Whart.  Ev.  §  869. 
The  general  rule  is  declared  in  the  Code  of  Civil  Procedure,  §  743,  as  fol- 
lows: "The  seal  affixed  to  a  writing  is  primary  evidence  of  a  considera- 
tion." And  whatever  is  implied  or  presumed  by  law  of  or  concerning  a 
writing  is  thereby  sufficiently  "expressed"  in  it.  Rogers  v.  Knedand,  10 
Wend.  249.  The  case  was  not  contested  i  n  this  point,  and  the  defense 
of  a  want  of  consideration  is  not  set  up  in  the  answer.  There  is  no  di- 
rect testimony  on  this  subject,  and  nothing  appears  in  the  circumstances 
of  the  case  sufficient  to  overcome  the  presumption  of  a  consideration  for 
the  execution  of  the  instrument  from  the  fact  ttiat  the  parties  affixed  their* 
seals  thereto. 
The  motion  for  new  trial  must  be  denied,  and  it  is  so  ordered. 
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DoANE  V,  King. 

{OvreuU  Court,  D.  Minnesota.    February  21, 1887.) 

Pboicissort  Notes— Purchaser  for  Value— Transactiok  ts  Stocks. 

Defendant  agreed  to  take  from  the  treasurer  of  a  corporation  100  shares  of 
stock,  and  gave  his  note  payable  to  the  company  for  them.  It  was  designed 
at  first  to  give  defendant  stock  belonging  to  the  treasurer,  who  was  obliged  to 
raise  some  money  in  order  to  contribute  something  to  the  funds  of  the  com- 

Sany,  but  afterwards  an  arrangement  was  made  between  plaintiff,  who  was  a 
irector,  and  the  treasurer,  by  which  plaintiff  advanced  the  necessary  cash, 
and  taking  therefor  the  treasurer's  own  note  and  defendant's  note  as  col- 
lateral, and  part  of  his  stock  was  issued  to  defendant.  Defendant  knew  noth- 
ing of  the  transaction  between  plaintiff  and  the  treasurer.  The  treasurer 
made  misrepresentations  to  defendant  in  selling  him  the  stock,  of  which 
plaintiff  knew  nothing.  HeJd,  that  plaintiff  was  a  oonafide  purchaser  for  value 
of  defendant's  note,  and  could  maintain  an  action  on  it. 

Motion  for  a  New  Trial. 
W.  E.  Hale,  for  plaintiflf. 
Hart  &  Brewer^  for  defendant. 

Brewer,  J.  Action  on  a  negotiable  promissory  note.  Verdict  for 
plaintiff.  The  only  question  is,  was  plaintiff  a  bona  fide  purchaser  be- 
fore maturity  of  the  note  of  which  the  one  in  suit  is  a  renewal?  The 
testimony  discloses  the  fact  that  the  original  note  was  obtained  by  false 
representations;  so  the  plaintiff  was  called  upon  to  prove  that  he  was  a 
bona  fide  purchaser  before  maturity. 

The  facts  are  these:  In  the  fall  of  1883  the  Pullman  Iron  &  Steel  Com- 
pany was  organized  with  a  capital  stock  of  $500,000,  divided  into  5,000 
shares  of  $100  each.  The  company  was  organized  for  the  manufacture 
of  a  patent  railway  spike.  The  patent  was  owned  by  J.  W.  Doane, 
James  N.  Smith,  J,  P.  Perkins,  and  Frank  B.  Felt.  They  transferred 
the  patent  to  the  company,  receiving  in  pay  therefor  the  full  capital 
stock,  each  taking  one-fourth,  or  1,250  shares.  The  company  then  had 
the  patent,  but  no  money,  and  each  of  the  four  stockholders  held  one- 
quarter  of  the  stock,  the  same  issued  as  fully  paid  and  non-assessable. 
In  order  to  raise  money  there  seems  to  have  been  a  mutual  agreement 
between  the  four  stockholders  that  1,500  shares  should  be  disposed  of 
for  cash,  each  stockholder  contributing  375  shares.  Afterwards,  but 
after  the  transactions  between  defendant  and  the  company  were  ended, 
by  a  formal  resolution  2,500  shares  were  placed  in  the  hands  of  Felt  as 
trustee.  It  would  seem  that  Doane  and  Smith,  being  men  of  means, 
retained  their  shares,  and  paid  the  fixed  price,  66i  cents,  in  cash  into 
the  company's  treasury.  Felt,  who  was  the  treasurer  of  the  company, 
not  having  the  money  to  pay  in,  was  called  upon  by  his  associates  to 
dispose  of  his  shares  for  cash,  and  put  the  proceeds  into  the  treasury. 
Among  other  parties  he  applied  to  the  defendant,  who  agreed  to  take  100 
shares.  Not  having  the  money  therefor,  after  some  delay,  he  gave  his 
note  to  the  company,  and  received  his  shares.  But  this  note  was  not 
cash,  and  the  company  wanted  cash;  so  the  plaintiff  proposed  to  Felt  to 
discount  his  (Felt's)  note,  and  take  the  defendant's  note  as  collateral. 
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In  this  way  the  company  got  the  money  for  the  shares  of  stock  taken  by 
the  defendant.  Soon  after  the  execution  of  Felt's  note  to  plaintiff,  plain- 
tiif  asked  Felt  if  he  wished  to  hold  this  note  of  defendant's,  and  dispose 
of  his  own  stock;  if  not,  he  would  himself  take  the  note,  and  let  the  de- 
fendant have  100  shares  of  his  (plaintiffs)  stock.  Felt  having  raised  the 
money  necessary  to  cover  the  amount  which  he  was  bound  to  provide, 
and  believing  the  stock  good,  concluded  not  to  dispose  of  any  more  of 
his  stock,  and  so  the  shares  which  were  issued  to  defendant  were  shares 
which  belonged  to  plaintiflF.  The  transaction  was  consummated  in  this 
way:  Plaintiff,  having  a  certificate  of  625  shares,  surrendered  it  to  the 
company,  and  received  a  new  certificate  of  525  shares,  and  the  company 
issued  a  certificate  of  100  shares  directly  to  defendant.  All  this  was 
done  without  the  knowledge  of  defendant.  On  the  other  hand,  the  false 
representations  which  were  made  to  defendant,  and  in  consequence  of 
which  he  was  induced  to  take  stock,  and  give  his  note,  were  all  made  by 
Felt,  and  plaintiff  was  entirely  ignorant  of  them. 

Can  there  be  a  doubt,  upon  these  facts,  that  plaintiff  was  a  bona  fide 
purchaser?  He  gave  up  a  hundred  shares  of  stock  which  were  be- 
lieved by  the  parties  to  be  very  valuable,  and  which  were  in  fact  worth 
something.  At  any  rate,  it  was  the  very  consideration  for  which  de- 
fendant had  given  his  note,  and  it  was  a  consideration  deemed  ample  by 
the  payee  of  the  note.  Certainly,  plaintiff,  although  a  director  in  the 
company,  was  not  personally  chargeable  with  notice  of  any  false  repre- 
sentations made  by  Felt,  the  treasurer,  although  the  company  of  which 
he  was  a  director  might  have  been  bound.  Counsel  say  that  the  com- 
pany received  nothing;  that  it  was  not  authorized  to  buy  in  its  own 
stock;  and  Mr.  Felt  testifies,  in  answer  to  a  question  as  to  whether  the 
company  ever  received  anything  from  plaintiff,  and,  if  so,  what,  in  con- 
sideration of  this  note,  answers:  "Indirectly  it  possibly  has,  but  directly 
I  think  not."  But  I  do  not  so  understand  the  import  of  the  testimony. 
Three  hundred  and  seventy-five  shares  belonging  to  Mr.  Felt  were  in  fact 
donated  to  the  company;  he  doing  the  same,  in  this  respect,  as  the  other 
stockholders.  For  100  shares  of  this  stock  he  received  a  note  payable 
to  the  company.  The  plaintiff  advanced  to  the  company,  upon  Mr. 
Felt's  note  secured  by  defendant's  note,  the  cash;  so  the  company  got 
cash  for  this  subscription  of  defendant's.  It  matters  not  what  arrange- 
ments were  subsequently  made  between  Felt  and  the  plaintiff,  or  what 
other  moneys  were  obtained  by  Felt  for  the  company,  or  in  what  way; 
they  were  transactions  purely  personal  to  the  individuals.  Defendant 
received  his  100  shares  of  fully  paid  stock,  as  he  contracted  for;  the 
company  received  the  money,  and  plaintiff  parted  with  his  100  shares. 
These  are  the  undisputed  facts,  and  the  mere  form  in  which  these  trans- 
actions were  carried  out  is  immaterial.  The  law  looks  at  the  substance, 
and  not  the  form.  Defendant  got  for  his  note  that  which  he  contracted 
to  get.  Plaintiff,  in  ignorance  of  any  false  representations  made  to  de- 
fendant, purchased  the  note  before  maturity  and  gave  value. 

The  verdict  was  right,  and  must  be  upheld.  The  motion  for  a  new 
trial  is  overruled. 
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•  United  States  v.  Diamond  Match  Co. 
(District  Court,  D.  OorvMcHcut.    March  10,  1886.) 

Internal  Revenue — ^Matches — Peivate  Dies — Stamps — iNDEMNirrxNO  Bonb 
—Rev.  St.  U.  S.  §S  3419,  3423— Circular  No.  136. 

The  bond  required  by  circular  No.  186,  of  date  September  80, 1876,  issued 
ft'om  the  office  of  the  United  States  commissioner  of  internal  revenue,  thoueh 
not  prescribed,  is  yet  not  prohibited  by  any  statute;  and,  the  object  of  the 
bona  being  to  protect  the  United  States  against  loss  in  the  printing  of  stamps 
from  private  dies,  authorized  by  Rev.  St.  U.  S.  §  8428,  the  authority  to  make 
the  regulations  contained  in  the  circular,  and  to  take  the  bond,  is  incident  to 
the  exercise  of  the  duties  of  thf>  commissioner. 

At  Law.  Action  by  the  United  States  on  an  indemnifying  bond  given 
under  circular  No.  136  of  the  office  of  the  commissioner  of  internal  rev- 
enue. 

Lewis  E,  Stanton,  Dist.  Atty.,  for  the  United  States. 

Oreen  B.  Raum^  for  defendant. 

To  the  Distria  CouH  of  ike  United  States  for  (he  District  of  Cbmedicut: 

The  undersigned  having  been,  by  written  consent  and  stipulation  by 
both  parties  in  the  above-entitled  cause  as  on  file,  appointed  referee  to 
hear  the  testimony  in  said  cause,  and  report  to  the  court  the  fiacts  as 
proved  before  him,  reports  that  on  December  4, 1885,  he  heard  the  said 
parties,  with  their  witnesses,  who  were  duly  sworn,  and  with  their  ex- 
hibits, and  by  their  respective  counsel,  Lewis  E.  Stanton,  Esq.,  United 
States  district  attorney,  for  the  plaintiff,  and  Green  B.  Raum,  Esq.,  for 
the  defendant,  and  he  finds  the  following  facts  to  have  been  proved,  and 
to  be  true: 

Prior  to  the  act  of  March  3,  1883,  which  repealed  the  tax  which  was 
imposed  upon  matches  and  other  articles  by  section  3419  of  the  Revised 
Statutes,  the  government  kept  on  hand  what  were  known  as  ''general 
stamps,"  which  were  of  a  common  design,  and  were  for  sale  to  and  use 
by  all  parties  who  might  have  need  for  them;  and  also  kept  on  hand, 
under  the  restrictions  and  subject  to  the  existence  of  the  bonds  of  in- 
demnity hereinafter  mentioned,  private  die-stamps,  which  were  those 
printed  from  dies  engraved  for  particular  parties  from  special  designs, 
each  party  providing  at  its  own  expense  and  owning  its  die  and  plate, 
and  being  alone  entitled  to  receive  stamps  printed  therefrom.  These 
private  die-stamps  were  authorized  by  section  3423,  of  the  Revised  Stat- 
utes. It  was,  during  the  existence  of  the  tax  imposed  by  section  3419, 
the  custom  of  the  government  to  keep  on  hand  from  two  months'  to  three 
months'  supply  of  general  stamps;  and  prior  to  September  30,  1876,  it 
was  its  custom  also  to  allow,  without  any  indemnity  against  loss,  the 
printing  of  private  die-stamps  in  accordance  with  the  estimates  which 
the  die-owners  furnished  of  their  anticipated  needs.  Shortly  before  that 
date  it  was  discovered  that  large  quantities  of  such  stamps  were  on  hand 
which  had  been  printed  in  accordance  with  the  estimates  therefor,  and 
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had  never  been  purchased,  and  which  never  would  be  purchased,  because 
the  parties  who  had  given  the  estimates,  and  for  whom  the  stamps  were 
printed,  had  gone  out  of  business.  (This  history  of  the  reason  which 
led  to  the  adoption  of  the  provisions  of  the  circular  hereinafter  mentioned 
was  objected  to  by  tbe  defendant,  was  admitted,  and  the  ruling  of  the 
referee  admitting  the  same  was  duly  excepted  to.)  Therefore  the  com- 
missioners of  internal  revenue  estabUshed  the  following  regulation,  pro- 
mulgated in  circular  No.  186,  dated  September  30,  1875: 

"It  appears  that  It  has  heretofore  been  the  practice  of  this  office  to  print 
supplies  of  private  die  propriety  stamps,  in  anticipation  cf  ordera  therefor 
from  the  person,  firm,  or  corporation  furnishing  the  design^  and,  in  the  event 
of  the  failure  or  retirement  from  business  from  any  cause  of  such  person, 
<irm,  or  corporation,  the  government  has  been  subjected  to  a  loss  of  the  amount 
expended  for  paper  and  the  printing  and  preparation  for  issue  of  the  stamps 
left  on  hand.  It  is  believed  that  this  office  is  not  warranted  in  subjecting  the 
government  to  losses  of  this  character,  and  that  the  printing  of  private  die- 
stamps,  before  the  receipt  of  orders  therefor,  should  be  discontinued,  or  that 
proper  measures  should  be  taken  to  secure  the  government  against  losses 
arising  from  such  printing.  In  future*  therefore,  such  persons,  firms,  or  cor- 
porations as  order  stamps  printed  from  private  dies,  and  desire  to  avoid  the 
delays  consequent  upon  the  printing  and  preparation  of  the  stamps  subse- 
quent to  the  receipt  of  an  order  therefor,  will  be  required  to  execute  and  file 
in  this  office  a  bond  conditioned  for  the  payment  to  the  treasurer  of  the  United 
States,  for  the  use  of  tbe  United  States,  whenever  so  required  by  the  com- 
missioner of  internal  revenue,  of  such  sum  or  sums  as  may  have  been  paid 
by  the  treasury  department  for  the  paper  upon  which  the  stamps  are  printed, 
together  with  the  printing,  perforating,  gumming,  and  preparing  for  issue  of 
such  private  die  proprietary  stamps,  not  exceeding  an  estimated  three  months' 
viq>pl7ff  as  may  be  prepared  under  the  directions  of  the  commissioner  of  in- 
ternal revenue,  in  accordance  with  the  estimate  and  request  of  the  person, 
firm,  or  corporation  ordering  the  same.  After  the  approval  of  the  bond,  or 
simultaneously  with  the  filing  thereof,  an  estimate  of  a  three  months*  aver- 
age consumption  of  stamps  should  be  made  by  the  person,  firm,  or  corporation 
desiring  stamps  printed  in  anticipation  of  orders,  and  the  same  should  be  ac- 
companied by  a  request  that  such  number  be  printed,  and  kept  continuously 
f^n  hand  awaiting  orders  therefor." 

In  April,  1881,  the  defendant  became  the  successor  of  several  match 
manufacturing  companies  which  had  previously  existed,  was  thereafter 
the  owner  of  31«  dies,  was  the  largest  match  manufacturer  in  the  coun- 
try, and  w^  continuously  needing  from  300,000  to  400,000  stamps  per 
month  during  the  busy  season  of  the  year.  It  was  a  convenience  to  it 
that  the  government  should  have  on  hand  constantly  an  adequate  supply 
of  stamps  for  its  needs,  so  that  orders  could  be  immediately  filled;  and 
it  was  aJso  a  pecuniary  benefit  not  to  be  compelled  to  anticipate  the  de- 
mand, and  to  order  the  printing  in  advance  from  time  to  time,  and  to 
pay  for  the  deliveries  of  stamps  as  they  would  be  made  under  said  or- 
ders. It  required  21  days  to  fill  an  order.  On  the  other  hand,  the  gov- 
ernment was  under  no  obligation  to  print  stamps  in  advance  of  orders, 
and  run  the  risk  of  the  loss  which  might  naturally  be  incurred  by  rea- 
son of  the  preparation  of  private  dye-stamps  for  people  who  would  not 
want  nor  ts^e  them. 
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The  defendant  ineflfectually  endeavored  to  induce  the  commissioner  of 
internal  revenue  to  recede  from  the  regulation  contained  in  No.  136,  and 
gave  the  bond  hereinafter  recited,  so  as  to  have  its  orders  immediately 
filled,  and  not  to  be  compelled  to  order  the  printing  of  its  stamps  in  ad- 
vance. It  gave  the  bond,  not  willingly,  but  for  tl)e  purpose  of  gaining 
the  advantages  which  it  would  forego  if  it  did  not  comply  with  the  regu- 
lation. Had  the  bond  not  been  given,  it  could  have  received  stamps  in 
the  needed  amount,  but  it  would  have  been  obliged  to  order  and  pay  for 
them  in  advance,  for  a  delay  in  filling  their  orders  would  have  caused 
serious  injury  and  loss.  To  avoid  any  danger  of  delay,  it  was  necessary 
that  either  the  government  or  it  should  keep  on  hand  a  sufficient  supply 
to  meet  its  wants  for  45  days.  Had  it  been  compelled  to  keep  so  large 
a  stock  on  hand,  it  would  also  have  been  necessary  to  raise  a  lai^e 
amount  of  money,  which  would  have  subjected  it  to  inconvenience,  ex- 
pense, loss  of  interest,  and  considerable  pecuniary  loss.  The  regulation 
requiring  the  bond  was  designed  to  correct  an  unwise  and  uneconomical 
system  of  printing  stamps,  and  was  a  discreet  exercise  of  power,  if,  as  is 
hereinafter  found  as  a  conclusion  of  law,  the  commissioner  of  internal 
revenue  had  such  power. 

Said  bond  is  as  follows: 

"united  states  internal  revenue. 

"Know  all  men  by  these  presents,  that  we,  the  Diamond  Match  Company, 
a  corporation  of  the  state  of  Connecticut,  and  located  in  the  town  and  county 
of  New  Haven,  in  said  state,  as  pi-incipal,  and  George  W,  Crouse,  of  Akron, 
Summit  county,  and  Thomas  "W.  Cornell,  of  the  same  place,  Alfred  M.  Bar- 
ber, of  the  same  place,  as  sureties,  are  held  and  firmly  bound  unto  the  United 
States  of  America  in  the  full  and  just  sum  of  sixteen  thousand  dollars  lawful 
money  of  the  United  States,  to  which  payment,' well  and  truly  to  be  made, 
we  bind  ourselves,  jointly  and  severally,  our  joint  and  several  heirs,  execu- 
tors, and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals,  and 
dated  this  nineteenth  day  of  April  in  the  year  1881. 

"T?i€  conditions  of  the  foregoing  obligation  are  such  that  whereas,  the  said 
the  Diamond  Match  Company  is  a  proprietor  of  proprietary  articles,  or  ar- 
ticles subject  to  stamp'  duty  under  Schedule  A,  and  under  the  provisions  of 
section  3423,  Ilevised  Statutes  of  the  United  States,  has  furnished,  without 
expense  to  the  United  States,  its  own  dies  or  designs  for  stamps  to  be  used 
thereon;  and  whereas,  the  said  the  Diamond  Match  Company t  desirous  of 
avoiding  delays  in  the  receipt  of  such  of  the  aforesaid  stamps  as  it  may  from 
time  to  time  order,  which  would  be  unavoidable  in  case  the  satne  were  not 
printed  and  prepared  for  issue  prior  to  the  receipt  of  the  order  by  the  commis- 
sioner of  internal  revenue;  and  whereas,  the  said  the  Diamond  Match  Com- 
pany has  requested,  or  may  hereafter  request,  the  commissioner  of  internal 
revenue  to  prepare  and  hold  subject  to  its  order,  and  to  keep  at  all  times  on 
hand,  an  estimated  three  months'  supply  of  the  stamps  aforesaid,  the  estimate 
of  such  supply  having  been  made  and  filed  with  the  said  comi  issioner  of  in- 
ternal revenue  by  the  said  the  Diamond  Match  Company :  low,  therefore, 
if  the  said  the  Diamond  Match  Company  shall,  whenever  rec  laested  so  to  do 
by  the  said  commissioner  of  internal  revenue,  well  and  truly  ay,  or  cause  to 
be  paid,  to  the  treasurer  of  the  United  States,  for  the  use  of  th  United  States, 
all  and  every  such  sum  or  sums  of  money  as  the  commissio  ler  of  internal 


revenue  shall  certify  to  have  been  paid  by  the  United  Statet 
printing,  gumming,  and  perforating  and  preparing  for  issu 
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herein  referred  to,  the  same  having  been  prepared  in  accordance  with  the  es- 
timate of  the  said  the  Diamond  Match  Company,  which  may  at  any  time  be 
found  by  said  commissioner  to  have  been  printed  for  a  longer  period  than 
three  months,  (exclusive,  however,  of  such  stamps  as  may  have  been  printed 
within  the  three  months  next  preceding  the  expiration,  by  repeal  or  other- 
wise, of  all  laws  requiring  the  use  thereof,)  but  not  purchased  by  the  said  the 
Diamond  Match  Company,  then  this  obligation  to  be  void,  and  of  no  effect; 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

"The  Diamond  Match  Co.     Cl.  bJ 
"  Wm.  H.  Swift,  President. 
"L.  W.  Beeoher,  Secretary. 
"George  W.  Crouse.  [l.  s.]^ 

** Thomas  W.  Cornell.  Fl.  s.' 

"Alfred  M.  Barber.**  [l.  s.] 

After  circular  No.  136  was  issued,  the  practice  of  the  parties  who  had 
signed  the  required  bond  was  to  send  to  the  internal  revenue  department 
their  estimates  for  a  three-months  supply  of  stamps,  which  amount  was 
continuously  thereafter  kept  in  stock  as  nearly  as  possible.  When  an  order 
for  stamps  was  sent  by  the  manufacturer,  it  was  filled,  and  a  corresponding 
order  for  new  stamps  was  sent  by  the  department  to  the  printing-office. 
The  practice  of  the  parties  who  had  not  signed  the  required  bond  was  to 
order  stamps  as  they  needed  them,  and  the  department  directed  the 
bureau  of  engraving  to  print  the  required  number.  Private  die-stamps, 
as  well  as  general  stamps,  were  printed  by  the  United  States  upon  paper 
which  it  purchased.  The  paper  and  the  printing  were  paid  for  out 
of  an  appropriation  by  congress.  The  defendant  paid  for  its  dies  and 
plates. 

On  May  26,  1881,  the  defendant  gave  the  commissioner  of  internal 
revenue  its  estimate  of  a  three-months  supply  of  stamps  for  its  use,  which 
was  68,750,000,  and  which  amount  it  requested  to  be  kept  on  hand. 
Afterwards,  on  January  27,  1882,  the  defendant  requested  that  1,890,- 
000  more  stamps  should  be  kept  on  hand.  These  amounts  were,  after 
the  receipt  of  said  estimates  and  requests,  kept  in  stock.  On  March  6, 
1883,  the  internal  revenue  department  had  on  hand  69,988,736  stamps 
printed  from  the  defendant's  private  dies.  The  trade  in  matches  fell  off 
between  March  1  and  July  1,  1883,  and  on  July  2,  1883,  the  day  after 
the  repeal  statute  took  effect,  said  department  had  on  hand  43,133,741 
stamps  printed  from  the  defendant's  private  dies  at  its  request  as  afore- 
said. On  said  day  the  commissioner  of  internal  revenue  informed  the 
defendant,  in  writing,  that  the  expense  of  manufacturing  said  43,133,- 
741  stamps  had  been  $4,364.37,  and  demanded  payment  of  said  sum. 
Said  sum  was  the  actual  cost  of  the  paper  used,  and  of  the  printing,  gum- 
ming, perforating,  and  preparing  for  issue  said  stamps. 

None  of  these  stamps  were  printed  after  April  1,  1883.  They  have 
never  been  called  for  nor  paid  for  by  the  defendant,  and  have  been  can- 
celed and  destroyed  by  the  government.  The  defendant  did  not  ask  for 
the  printing  of  any  stamps  after  March  3, 1883.  No  part  of  the  amount 
of  $4,364.37  has  ever  been  paid,  but  is  still  due.  The  commissioner  of 
internal  revenue  stated  or  certified  to  the  defendant,  on  July  2, 1883,  in 
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accordance  with  the  conditions  of  said  bond,  that  said  money  was  ex- 
pended as  aforesaid  for  said  stamps,  the  same  having  been  prepared  in 
accordance  with  the  estimates  of  the  defendant;  and  on  July  9, 1883,  said 
stamps  were  found  by  said  commissioner  to  have  been  printed  for  a  longer 
period  than  three  months,  iand  prior  to  the  first  day  of  April,  1883.  Of 
said  printing  the  defendant  was  informed  July  9,  1883. 

The  defendant  did  not  omit  to  purchase  said  stamps  because  of  its 
failure  or  retirement  from  business,  or  on  account  of  its  laches,  but  be- 
cause the  demand  for  the  purchase  of  matches  fell  off,  on  account  of  the 
repeal  of  said  tax,  after  March  3,  1883. 

Upon  the  foregoing  facts  I  find,  as  conclusions  of  law,  that  the  bond 
was  not  prescribed  nor  directed  by  any  statute  of  the  United  States. 
Authority  to  take  it  was  not  given  in  direct  terms,  and  it  was  not  pro^ 
hibited  by  any  statute.  The  authority  to  make  the  regulation  and  to 
take  the  bond  was  incident  to  the  exercise  of  the  duties  of  the  office  of 
commissioner  of  internal  revenue.  I  further  find,  as  conclusions  of  law, 
that  the  said  bond  was  and  is  a  valid  bond,  and  was  properly  and  legally, 
and  without  any  undue  or  improper  compulsion  or  coercion,  executed 
by  the  defendant,  and  was  in  legal  sense  a  voluntary  bond;  and  that  the 
sum  of  $4,364.37,  with  interest  thereon  from  and  after  July  9,  1883,  is 
due  from  the  defendant  to  the  plaintiff.  N.  Shipman,  Referee. 


Nelson  v.  United  States. 
(Cfireuit  Court,  D.  Oregon,    March  11, 1887.) 

!•  Unttbd  States— Poweh  to  Acquire  Tburitory— Jurisdiction. 

The  power  conferred  by  the  constitntion  on  the  government  of  the  United 
States  to  make  war  and  treaties  implies  the  power  to  acquire  territory,  either 
by  conquest  or  treaty,  and  the  power  to  govern  such  territory  until  it  is  fit  to 
be  admitted  into  the  Union  as  a  state  results  from  the  acquisition  thereof. 

2.  Constitutional  Law— Powers  op  Congress— Territories. 

The  power  of  congress  over  a  territory  of  the  United  States  extends  to  all 
rightful  subjects  ana  methods  of  legislation  not  denied  to  it  by  the  constitu- 
tion, and  consistent  with  the  spirit  and  genius  of  the  same,  and  the  purpose 
for  which  such  territory  may  have  been  acquired. 

8.  Territories— Alaska— Intoxicating  Liquors. 

Congress  has  power,  in  its  discretion,  to  prohibit  the  importation,  manu- 
facture, and  sale  of  intoxicating  liquors  in  the  district  of  Alaska,  and  to 
make  the  violation  of  such  prohibition  a  crime  punishable  by  fine  and  im- 
prisonment. 

4  Indictbcbnt— Statutory  Crimes— Exceptions. 

As  a  rule,  an  exception  in  a  statute  by  which  certain  parti<mlars  are  with 
drawn  from  the  operation  of  its  enacting  clause,  defining  a  cr  me  concerning 
a  class  or  species,  constitutes  no  part  of  the  definition  of  such 
placed  near  to  or  remote  from  such  enacting  clause;  and  an  in 
ing  a  person  with  the  violation  of  such  statute  need  not  negal|ve  such  excep 
tion. 

G.  Same— Intoxioating  Liquors. 

It  is  not  necessary  in  an  indictment  for  the  violation  of  s 
act  of  May  17, 1884,  py  the  sale  of  intoxicating  liquor  in  the  dis  Lrict  of  Alaska, 
to  allege  that  such  sale  was  not  made  for  mechanical,  medicii  al,  or  scientific 
^purposes;  but  the  same  must  be  shown,  if  at  all,  as  a  defense* 
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In  an  indictment  for  the  violation  of  section  14  aforesaid,  the  name  of  the 
purchaser,  if.  known,  ought  to  be  alleged  as  a  convenient  means  of  identifying 
the  transaction;  but  the  omission  to  do  so  is  not  sufficient  cause  for  the  re« 
versal  of  the  judgment  on  error. 

{Syllabus  by  the  Court,) 

Error  to  District  Court,  Alaska.     29  Fed.  Rep.  202. 
.  Indictment  under  the  act  of  congress  of  May  17,  1886,  for  selling  in- 
toxicating liquors  in  Alaska. 

0,  6.  Oamfnumsj  for  plaintiff  in  error. 

Leuns  L.  McArthuTy  for  the  United  States. 

Deady,  J.  This  case  comes  here  on  a  writ  of  error  to  the  district  court 
for  the  district  of  Alaska,  pursuant  to  section  7  oftheactof  May  17, 1884, 
(23  St.  24,)  concerning  "a  civil  government  for  Alaska."  It  appears 
from  the  record  that  on  May  25, 1886,  the  grand  jury  for  the  district  of 
Alaska  on  their  oaths  did  present  that  the  plaintiff  in  error,  on  January 
2,  1886,  did,  "at  the  town  of  Sitka,  within  said  district,  sell  one  pint  of 
brandy,  one  pint  of  wine,  one  pint  of  whisky,  one  pint  of  beer,  contrary 
to  the  statute  of  the  United  States  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States."  On  July  23d  the 
accused  demurred  to  the  indictment,  and  for  cause  of  demurrer  alleged 
that  (1)  the  statute  said  to  be  violated  is  unconstitutional  and  void; 
(2)  the  indictment  does  not  state  facts  sufficient  to  constitute  a  crime 
under  the  statute, — which  demurrer  was,  on  September  6th,  overruled 
by  the  court.  On  September  10th  the  accused  pleaded  not  guilty  to 
the  indictment,  and  waived  a  trial  with  a  jury,  whereupon  he  was  tried 
by  the  court,  and  found  guilty,  and  sentenced  to  imprisonment  for  the 
ffinn  of  48  hours.  There  is  also  a  bill  of  exceptions  in  the  record  con- 
taining the  same  facts.  This  is  altogether  irregular  and  unnecessary. 
The  office  of  a  bill  of  exceptions  is  only  to  reduce  to  writing  and  put 
on  record  some  action  of  the  court  involving  a  question  of  law,  as  the 
admission  or  rejection  of  evidence  or  a  direction  to  the  jury,  that  ordi- 
narily transpires  in  pais,  and  to  which  the  party  obtaining  the  same  took 
exceptions  at  the  time.  But  an  act  of  the  court,  such  as  an  order  or 
judgment  which,  in  the  due  and  usual  course  of  its  procedure,  is  entered 
in  its  records,  need  not  be  excepted  to  by  the  party  against  whom  the 
same  is  made  or  given,  and  therefore  is  not  the  subject  of  a  bill  of  excep- 
tions. Code  Civil  Proc.  Or.  §§  227-230;  Tyner  v,  Gapin,  3  Biackf. 
372;  2  St.  Westm.  13  Edw.  I,  c.  31. 

There  is  a  provision  in  the  act  of  March  3,  1879,  (20  St.  354,)  allow- 
ing a  writ  of  error  from  the  circuit  to  the  district  court  in  certain  crimi- 
nal  cases,  allowing  a  defendant,  "feeling  himself  aggrieved  by  a  decision 
of  a  district  court,"  to  except  thereto,  and  tender  a  bill  of  exceptions, 
which,  being  settled  and  signed,  shall  become  a  part  of  the  record.  By 
section  7  of  the  act  of  1884  jurisdiction  is  given  to  this  court  of  writs  of 
error  to  the  district  court  of  Alaska  in  the  criminal  cases  mentioned  in 
the  act  of  1879.  But  the  provision  in  section  1  of  the  latter  act,  con- 
v.30p.no.2— 8 
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cerning  the  tender  and  allowance  of  a  bill  of  exceptions  in  a  district  court 
of  the  United  States,  is  not  made  applicable  to  proceedings  in  the  dis- 
trict court  of  Alaska.  Besides,  the  language  of  this  section  is  very  inar- 
tificial, and  must  be  construed,  even  in  the  district  courts,  where  it 
applies,  so  that  the  *' decision  "  of  the  court  to  which  the  defendant  may 
except  only  includes  such  rulings  or  directions  as  would  not,  in  the  or- 
dinary course  of  procedure,  otherwise  appear  of  record.  Therefore  it 
does  not  apply  to  the  judgment  of  the  court  imposing  punishment  on  the 
defendant. 

It  fllso  appears  from  the  record  that  the  accused  prayed  an  appeal  to 
this  court,  and  filed  an  affidavit  and  bond  therefor,  and  to  procure  a  «it- 
peraedeas.  No  "appeal"  lies  to  this  court  from  the  judgment  of  the  dis- 
trict court  of  Alaska.  It  can  only  review  the  judgments  of  said  court  in 
criminal  cases  on  a  writ  of  error,  which  must  be  allowed  by  the  circuit 
judge  or  justice,  who  may  order  a  stay  of  proceedings  thereon,  and  take 
a  bond  that  the  same  will  be  prosecuted  to  effect,  and  the  defendant  will 
abide  the  judgment  of  the  circuit  court  thereon.     Act  1879. 

The  indictment  in  this  case  is  found  under  section  14  of  the  act  of 
1884,  svpray  providing  a  civil  government  for  Alaska.  It  enacts  '*that 
the  provisions  of  chapter  three  of  title  23  of  tlie  Revised  Statutes  of  the 
United  States,  relating  to  the  unorganized  territory  of  Alaska,  shall  re- 
main in  full  force,  except  as  herein  specially  or  otherwise  provided;  and 
the  importation,  manufacture,  and  sale  of  intoxicating  liquors  in  said 
district,  except  for  medicinal,  mechanical,  and  scientific  purposes,  is 
hereby  prohibited,  under  the  penalties  which  are  provided  in  section 
1955  of  the  Revised  Statutes  for  the  wrong  importation  of  distilled  spir- 
its. And  the  president  of  the  United  States  shall  make  such  regulations 
as  are  necessary  to  carry  out  the  provisions  of  this  section." 

By  section  1955  of  the  Revised  Statutes  (section  4,  Act  July,  1868) 
the  president  was  given  "power  to  restrict  and  regulate  or  to  prohibit  the 
importation  and  use  *  *  *  of  distilled  spirits  into  and  within  the 
territory  of  Alaska.  *  *  *  And  any  person  violating  such  regula- 
tions shall  be  fined  not  more  than  $500,  or  imprisonment  not  more  than 
six  months." 

In  U.  S.  V.  Stephens,  8  Sawy.  119,  12  Fed.  Rep.  52,  this  court  held 
that,  as  the  law  then  (1882)  was,  the  introduction  of  spirituous  liquors 
and  wine  into  Alaska  was  "absolutely  prohibited,  subject  to  the  power 
of  the  war  department  to  permit  the  same  for  the  use  of  the  army,  and 
the  power  of  the  president  to  permit  the  introduction  of  distilled  spirits, 
but  not  wine,  for  any  purpose." 

The  errors  assigned  on  the  record  are:  (1)  The  act  of  1884  is  void  (a) 
for  want  of  power  in  congress  to  pass  it,  and  (b)  because  it  does  not  ap- 
ply to  all  the  territories  alike;  (2)  the  indictment  does  not  state  facts  suf- 
ficient to  constitute  a  crime  (a)  because  it  does  not  show  that  the  alleged 
sale  was  not  within  the  exception  in  the  statute  allowing  intoxicating 
liquor  to  be  sold  for  "medicinal,  mechanical,  and  scientific  purposes," and 
(6)  it  does  not  state  the  name  of  the  purchaser,  or  allege  that  the  same 
was  to  the  grand  jury  unknown. 
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The  national  constitution  confers  on  the  United  States,  absolutely,  the 
power  to  make  war  and  to  make  treaties,  (article  1,  §  8;  article  2,  §  2; 
article  6,  §  2,)  and  this  necessarily  implies  the  power  to  acquire  territory 
either  by  conquest  or  treaty,  (^American  Ins,  Co.  v.  Canter ,  1  Pet.  542; 
ScoU  V.  Sandfard,  19  How.  443;  2  Story,  Const.  §  1324.)  The  power  of 
congress  to  legislate  for  a  territory  of  the  United  States  results  necessa- 
rily from  the  power  to  acquire  the  same.  The  power  to  enlarge  the  num- 
ber and  limits  of  the  United  States,  by  the  admission  of  new  states  into 
the  Union,  is  also  expressly  given  to  congress.  Article  4,  §  3.  In  the 
construction  of  this  power,  it  has  been  practically  held  to  authorize  the 
acquisition  of  territory  not  then  qualified  for  such  admission,  and  the  gov- 
ernment of  the  same  by  congress  in  the  mean  time,  and  until  it  is  deemed 
fitted  therefor.     ScoU  v.  Sandfard,  19  How.  447;  2  Story,  Const.  §  1324, 

In  the  exercise  of  this  power,  however,  congress  cannot  do  or  author- 
ize any  act  or  pass  any  law  forbidden  by  the  constitution;  as  suspend- 
ing the  writ  of  Imbeas  corpus  in  time  of  peace,  passing  a  bill  of  attainder 
or  ex  post  facto  law,  (article  1,  §  9,)  quartering  a  soldier  in  a  house  with- 
out the  consent  of  the  owner  in  time  of  peace,  making  a  law  respecting 
an  establishment  of  religion,  (first  and  second  amendments,)  and  others. 
But  it  may  exercise  any  legislative  power  not  expressly  forbidden  to  it 
by  the  constitution,  and  to  this  there  may  be  a  furtlier  limit  that  the 
same  shall  not  be  inconsistent  with  the  general  spirit  and  genius  of  that 
instrument,  nor  contrary  to  the  purpose  for  which  territory  may  be  ac- 
quired. Subject  to  these  limitations,  the  manner  in  which  this  power 
shall  be  exercised  rests  in  the  discretion  of  congress.  It  may  legislate 
for  the  territory  directly  and  in  detail.  It  may  confide  the  government 
of  the  same,  with  or  without  special  limitation,  to  a  council  or  commis- 
sion of  its  own  selection,  or  it  may  provide  what  is  known  as  a  territorial 
government,  in  which  the  ordinary  powers  of  legislation  shall  be  confided 
to  an  assembly  chosen  by  the  residents,  or  some  portion  or  class  of  them. 

From  these  premises  the  right  of  congress  to  pass  a  law  forbidding  the 
importation,  manufacture,  or  sale  of  intoxicating  liquor  in  Alaska  fol- 
lows as  a  necessary  conclusion.  The  question  is  too  plain  for  argument. 
The  passage  of  such  an  act  is  not  expressly  forbidden  by  the  constitu- 
tion. The  matter  of  such  prohibition  is  a  rightful  subject  of  legislation; 
tliat  is,  it  belongs  to  the  domain  of  legislation.  The  territorial  state  is 
one  of  pupilage  at  best,  and  may  include  the  mere  child  as  well  as  the 
adolescent  youth.  In  the  government  of  a  territory  congress  may  and 
should  take  into  consideration  thesituationof  the  same,  and  particularly 
the  number,  character,  and  condition  of  the  population. 

Alaska  is  an  extensive,  remote,  and  unsettled  district.  The  great 
bulk  of  the  population  are  natives.  They  belong,  socially  and  intellect- 
ually, to  the  class  of  people  from  whom  it  has  always  been  the  policy  of 
the  government  to  exclude  intoxicating  liquors.  And  it  is  something  of 
a  problem  whether  the  settled  population  will  ever  include  any  number 
of  people  except  these  natives  and  their  descendants.  But  be  that  as  it 
may,  and  even  supposing  that  the  population  of  the  district  was  not  In- 
dian, but  white,  congress  in  its  discretion  would  have  the  same  right  to 
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forbid  the  manufacture  and  sale  of  intoxicating  liquors  therein.  During 
its  minority  the  territory,  in  this  aa  weU  as  in  other  respects,  is  very 
properly  in  congressional  leading  strings.  As  Chief  Justice  Marshall 
said  in  American  Ins,  Co.  v.  Canter,  1  Pet.  546:  "  In  legislating  for  them 
[the  territories]  congress  exercises  the  combined  powers  of  the  general 
and  of  a  state  government." 

It  also  follows  from  these  premises  that  congress  may  legislate  for 
each  and  any  of  the  territories  specially  and  according  to  what  may  be 
deemed  its  particular  needs,  and  therefore  the  act  of  1884  is  not  invalid 
because  it  only  applies  to  the  district  of  Alaska. 

Ko  particular  question  was  made  on  the  argument  as  to  the  scope  and 
effect  of  the  act.  But,  as  it  covers  the  whole  ground,  the  most  reason- 
able conclusion  is  that  it  supersedes  or  repeals  all  former  laws  on  the 
subject  of  intoxicating  liquors  in  Alaska.  The  importation,  manufacture, 
and  sale  of  intoxicating  liquors  is  therefore  positively  forbidden  in  Alaska 
under  a  penalty  of  a  fine  of  not  more  than  $500  and  six  months'  impris- 
onment, except  for  mechanical,  medicinal,  and  scientific  purposes,  con- 
cerning which  latter  the  president  is  authorized  to  make  proper  regula- 
tions. 

Is  the  indictment  bad  because  it  does  not  negative  the  exception  in  the 
statute,  and  allege  that  the  selling  in  question  was  not  for  mechanical, 
medicinal,  or  scientific  purposes?  It  is  commonly  said  that,  if  the  ex- 
ception is  contained  in  the  enacting  clause  of  the  statute,  the  indictment 
must  show  that  the  accused  is  not  within  it;  but,  if  it  is  found  in  a  sub- 
sequent clause  or  statute,  then  it  is  a  matter  of  defense,  to  be  shown  by 
the  accused-  Bish.  Grim.  Proc.  §  635;  Whart.  Grim.  PL  §§  240,  631 ; 
U.  8.  V.  Cooky  17  Wall.  173;  Ccm.  v.  HaH,  11  Gush.  130.  The  enacting 
clause  in  a  statute  is  the  one  that  follows  the  words  "Be  it  enacted,"  etc. 
But  what  is  a  "clause"  of  a  statute  in  the  sense  of  the  rule  is  not  so  easily 
defined.  Bish.  Grim.  Proc.  §  634.  Strictly  speaking,  I  think  the  ex- 
ception in  this  act  is  within  the  enacting  clause, — the  clause  prohibiting 
the  importation,  manufacture,  and  sale  of  intoxicating  liquors  in  the  dis- 
trict of  Alaska.  But  the  rule  is  materially  modified  in  U.  S.  v.  CboJ, 
mpra,  wherein  it  is  held  that  if  the  excey^tion  is  in  the  enacting  clause, 
and  is  also  "so  incorporated  with  the  language  defining  the  offense  that 
the  ingredients  of  the  offense  cannot  be  accurately  and  clearly  described 
if  the  exception  is  omitted,"  then,  but  not  otherwise,  the  indictment 
must  allege  enough  to  show  that  the  accused  is  not  within  the  exception. 

There  are  cases  which  decide  that  an  exception  like  this  should  be 
negatived  in  the  indictment.  But  in  my  judgment  they  are  more  dis- 
tinguished for  verbal  dialectics  than  good  sense,  and  are  better  calcu- 
lated to  puzde  and  pervert  than  to  promote  the  administration  of  justice. 
As  a  rule,  an  exception  in  a  statute,  by  which  certain  particulars  are 
withdrawn  from  or  excepted  out  of  the  operation  of  the  enacting  clause 
thereof,  defining  a  crime  concerning  a  class  or  species,  constitutes  no  part 
of  the  definition  of  such  crime,  whether  placed  close  to  or  remote  from 
such  enacting  clause.  And,  whenever  a  person  accused  of  the  com- 
mission of  such  a  crime  claims  to  be  within  such  exception,  it  is  more 
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logical  and  convenient  that  he  should  aver  and  prove  the  fact  than  that 
the  prosecutor  should  anticipate  such  defense,  and  deny  it. 

The  act  constituting  the  offense  in  this  case  is  the  sale  of  intoxicating 
liquors  in  Alaska.  This  can  be  and  is  stated  distinctly  without  any  ref- 
erence to  the  exception.  No  mere  act  of  selling  is  excepted  from  the 
general  prohibition  of  the  act,  but  only  a  selling  for  a  particular  purpose. 
Now  this  is  a  matter  peculiarly  within  the  knowledge  of  the  accused, 
and  one  which  he  may,  if  there  is  any  dispute  about  it,  be  justly  re- 
quired to  show  as  a  defense.  And  this  is  in  harmony  with  the  reason 
of  the  rule  that  an  exception  which  is  a  part  of  the  enacting  clause  must 
be  negatived  in  the  indictment,  but  otherwise  not,  as  found  in  Whart. 
Crim.  PL  §  241.  In  speaking  of  it,  he  says  that,  although  sometimes 
caUed  "crude"  or  "artificial,"  yet  "in  point  of  fact  it  serves  to  symbolize 
a  germinal  point  of  discrimination,"  which  is  this:  Does  the  statute 
create  a  "general"  offense,  or  one  limited  to  particular  persons  or  con- 
ditions? In  the  first  case  the  exception  need  not  be  negatived,  and  in 
the  latter  it  must  be.  For  instance,  a  statute  prohibits,  first,  all  sales 
of  alcohol,  and  then  excepts  from  the  prohibition  sales  for  medicinal  pur- 
poses. Here  the  evident  purpose  of  the  statute  is  to  prohibit  the  sale 
of  alcohol  generally,  and  the  permitted  exception  need  not  be  n^atived 
in  an  item  charging  a  violation  thereof.  On  the  contrary,  where  a  stat- 
ute prohibits  the  sale  of  intoxicating  liquor  without  a  license,  or  by  any 
one  except  a  person  duly  licensed  therefor,  it  is  manifest  that  the  statute 
was  not  passed  for  the  purpose  of  preventing  the  sale  of  such  liquor  gen- 
erally, but  only  under  particular  conditions  or  circumstances,  namely, 
without  a  license.  And  therefore  an  indictment  charging  a  person  with 
a  violation  of  the  statute  must  allege  that  the  sale  was  made  without  a 
license.  In  my  judgment  the  indictment  is  sufficient  in  this  particular. 
The  purpose  of  the  statute  is  to  prohibit  the  sale  of  intoxicating  liquors 
in  the  district  of  Alaska  generally,  and  the  exception  in  favor  of  sales  for 
particular  purposes  need  not  be  noticed  in  an  indictment  for  its  violation. 

As  to  the  last  assignment  of  error, — the  failure  to  name  the  vendee  of 
the  liquor  in  the  indictment, — ^the  authorities  are  not  agreed  on  the  ques- 
tion. Bish.  St.  Crimes,  §  1037;  2  Whart.  Crim.  Law,  §  1510.  The 
last  author  says  that  the  prevalent  opinion  is  that  in  an  indictment  for 
selling  spirituous  liquors  in  small  measure  contrary  to  law  the  name  of 
the  vendor  need  not  be  mentioned.  But  both  authors  incline  to  the 
opinion  that,  on  principle,  the  name  ought  to  be  given,  if  known,  and 
if  not  known  that  fact  ought  to  be  averred  as  an  excuse  for  the  omission ; 
and,  in  my  judgment,  such  is  the  better  practice.  But  I  do  not  think 
this  omission  is  a  matter  that  can  be  alleged  here  as  error.  The  name 
can  only  be  required  for  the  more  convenient  identification  of  the  trans- 
action. It  is  not  a  necessary  ingredient  of  the  offense,  particularly 
where  the  prohibition  to  sell  is  general,  irrespective  of  persons.  If  it 
was  a  case  of  prohibition  to  sell  to  a  particular  person  or  class  of  persons, 
as  a  woman  or  minors,  there  would  be  more  reason  for  holding  that  the 
name  of  the  person  to  whom  the  sale  was  made  is  a  necessary  part  of 
the  statement  of  the  offense. 
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It  should  also  be  remembered  that  by  section  7  of  the  act  of  1884 
(23  St.  25)  the  Oregon  Code  of  Criminal  Procedure  is  in  force  in  the 
district  of  Alaska,  except  where  congress  has  otherwise  provided,  and 
that  the  proceedings  in  this  case  were  had  thereunder.  By  section  80 
thereof  it  is  declared  that  "the  indictment  is  sufficient  if  it  can  be  under- 
stood therefrom"  (1)  that  the  act  charged  as  a  crime  "is  clearly  and  dis- 
tinctly set  forth,  in  ordinary  and  concise  language,  in  such  a  manner  as 
to  enable  a  person  of  common  understanding  to  know  what  is  intended; " 
and  (2)  that  such  act  "is  stated  with  such  a  degree  of  certainty  as  to 
enable  the  court  to  pronounce  judgment  upon  a  conviction  according  to 
the  right  of  the  case." 

The  judgment  of  the  district  court  is  affirmed. 


Oally  r.  The  Colt's  Patent  Firb-Arms  Manuf'g  Co.  and  others* 
(Oireuit  Court,  D.  ConnecHeta.    February  25, 1887.) 

1.  Patents  fob  Inventions— License  to  Manufacture  and  Sell— Construo- 

TION. 

By  a  contract  in  1877  between  plaintiff,  who  was  the  patentee  of  a  print- 
ing-press and  of  a  subordinate  improvement  thereon,  and  defendant,  the  de- 
f enoant  agreed  to  manufacture  presses  for  the  plaintiff  at  agreed  prices,  keep- 
ing enough  on  hand  to  meet  the  demands  of  the  market,  and  the  plaintiff 
agreed  to  buy  of  no  one  else  than  defendant.  Defendant  was  to  have  a 
license  to  sell,  paying  a  royalty,  "the  conditions  of  sale"  by  defendant  to  be 
the  same  as  the  conditions  under  which  plaintiff  should  sell,  ''so  long  as  he 
continues  in  the  business"  in  New  York.  Afterwards  a  modified  agreement 
as  to  prices  was  made,  to  last  two  years,  at  the  end  of  which  time  the  defend- 
ant should  "be  obliged  to  continue  to  furnish  the  presses  at  the  prices  "fixed 
by  the  original  contract.  Further  than  shown,  no  time  was  specified  in  the 
contract.  Upon  a  motion  for  a  preliminary  injunction,  held  (not  as  a  final 
decision  but  for  the  purposes  of  tne  motion)  that,  after  the  expiration  of  the 
patents  on  the  press  in  lo86.  but  not  on  the  improvement,  bein?  after  the  ex- 
piration of  the  two  years  named  in  the  modined  agreement,  defendant  was 
not  obliged  longer  to  make  presses  under  the  contracts,  either  with  or  with- 
*  out  the  improvement;  that  he  could  sell  presses  for  plaintiff  without  the  im- 
provement without  restriction,  and  without  paying  a  royalty;  but  that,  as  to 
presses  with  the  improvement,  he  could  not  undersell  plaintiff. 

2.  Trade-Mark— Designation  of  Patented  Article— Expiration  of  Patent. 

A  patented  printing-press  was  called  by  the  patentee  the  "Universal, "  and 
the  presses  were  stamped  with  that  name,  and  the  names  of  the  manufactur- 
ers, who  made  them  for  the  patentee  or  his  licensees.  Held  that,  after  the  ex- 
piration of  the  patent,  the  patentee  was  not  entitled  to  be  protected  in  the  use 
of  the  word  "Universal"  as  a  trade-mark. 

In  Equity.     On  motion  for  injunction. 
Martin  J.  Keough  and  T.  E.  Stede,  for  plaintiflf. 
WHliam  A.  Redding  and  Alvan  P.  Hyde^  for  defendants. 

Shipman,  J,  This  is  a  motion  for  an  injunction  penderUe  lite.  The 
suit  was  brought  by'Merritt  Gaily,  a  citizen  of  New  York,  against  the 
Colt's  Patent  Fire-arms  Manufacturing  Company,  a  citizen  of  Connecti- 
cut, and  John  Thomson,  a  citizen  of  New  York,     The  facts,  so  far  as 
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they  are  necessary  to  be  stated  upon  this  motion,  are  as  follows:  In 
1869,  the  plaintiff  obtained  four  letters  patent  of  the  United  States  for 
improvements  in  printing-presses.  In  the  first  patent  the  press  is  called 
the  "Universal  Printing  Machine;"  and  it  has  been  known  since  it  came 
into  use  as  the  "Universal  Press.''  In  May,  1871,  the  plaintiff  obtained 
another  patent  for  a  "chase-latch ,"  a  subordinate  improvement.  Between 
February,  1872,  and  September,  1873,  about  600  Universal  Presses  were 
made  and  sold  by  Hamilton  &  McNeaJ,  of  Rochester,  New  York,  as  ex- 
clusive licensees  of  the  plaintiff.  They  having  failed  in  business,  E.  V. 
Haughwont  &  Co.  became  the  exclusive  licensees,  for  whom,  before.the 
spring  of  1876,  the  defendant  corporation  manufactured  352  presses. 
These  licensees  also  became  financially  embarrassed,  their  license  was 
terminated,  and,  between  March,  1876,  and  January  17,  1877,  the  de- 
fendant made  for  the  plaintiff  34  patented  presses,  each  of  which,  and 
also  each  one  of  the  2025  presses  hereinafter  mentioned,  had  two  plates, 
upon  one  of  which  were  engraved  the  words,  "Built  at  Colt's  Armory, 
Hartford,  Ct.,"  and  upon  the  other  were  engraved  "M.  Gally's  Universal. 
Patented," — with  the  dates  of  the  patents.  The  Hamilton  &  McNeal 
machines  were  stamped,  "Universal.  Manufactured  by  Hamilton  &  Mc- 
Neal,"— with  the  dates  of  the  patents.  The  Haughwont  machines  were 
stamped,  "Universal.  Manufactured  by  E.  V.  Haughwont  <fe  Co.,  by 
the  Colt's  Pt.  P.  A.  Mfg.  Co.  M.  Gally's  patents,"— and  the  dates  thereof. 
On  January  17,  1877,  the  plaintiff  and  defendant  corporation  entered 
into  a  written  memorandum  of  agreement,  wherein  the  defendant  agreed 
"to  make  Universal  printing-presses,  of  the  invention  of  the  said  Gaily, 
at  the  following  rates,"  and,  after  specifying  the  rates  and  the  credits  for 
discounts  and  for  royalty,  further  agreed  "to  keep  a  sufficient  number  of 
presses  on  hand  to  meet  the  ordinary  demands  of  the  market."  Gaily 
agreed  to  purchase  from  the  defendant,  knd  from  no  other  party.  Uni- 
versal presses  of  his  patented  invention,  at  the  specified  prices,  in  such 
numbers  as  the  business  would  require,  and  that  he  would  license  the 
defendant  to  manufacture  and  sell  the  said  presses  under  his  patents; 
the  conditions  of  sale  of  the  said  pres^  by  the  defendant  to  be  the  same 
as  the  conditions  under  which  the  plaintiff  sold,  "so  long  as  he  contin- 
ues in  the  business  of  selling  the  said  presses  in  the  city  of  New  York:" 
provided,  however,  that  a  specified  royalty  on  sales  made  by  the  defend- 
ant was  to  be  credited,  which  royalty  was  different  from  that  upon  the 
machines  manufactured  for  Gaily.  On  October  11,  1877,  a  modified 
agreement  in  regard  to  prices  was  made,  which  also  provided  as  follows: 

"This  agreement  is  in  no  respect  to  affect  the  contract  of  January  17, 1877, 
above  referred  to,  except  in  the  matter  of  prices  as  given  above,  and  the  prices 
herein  settled  shall  last  at  least  two  years,  at  the  end  of  which  time  this  com- 
pany shall  be  obliged  to  continue  to  furnish  the  presses  at  the  prices  given  in 
the  contract  of  January  17,  1877,  and  of  the  sizes  therein  named,  should  it  be 
found  necessary  to  make  any  change  in  prices." 

Between  January  17,  1877,  and  November  23,  1886,  when  the  last 
of  the  patents  of  1869  expired,  the  defendant  made  and  delivered  to  the 
plaintitf  2,004  presses,  and  made  and  sold  to  other  parties  than  Gaily 
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21  presses.  The  prices  remained  the  same  as  were  specified  in  the  agree- 
ment of  October  11,  1877,  until  November  22,  1886,  when  the  plaintiff 
was  notified  that,  on  all  presses  delivered  after  November  23d,  the  prices 
specified  in  the  original  contract  would  be  changed.  This  change  in- 
cluded presses  ordered  on  November  18th,  19tb,  and  20th,  but  did  not 
apply  to  other  unfilled  orders  which  had  been  previously  given.  Very 
soon  thereafter,  probably  in  pursuance  of  arrangements  previously  made 
with  Thomson,  the  defendant  corporation  entered  upon  its  own  account 
upon  the  manu&cture  of  the  Universal  press,  containing  the  invention 
of  the  expired  patents,  and  a  device  in  lieu  of  the  chase-latch,  and  ad- 
vertised the  press  under  the  name  of  the  Colt's  Armoiy  Universal  Print- 
ing-press, or  Universal  Press.  John  Thomson,  who  had  been  the  gen- 
eral manager  of  the  plaintiffs  printing-press  matters  from  January  1, 
1880,  until  April,  1886,  when  he  was  discharged  by  the  plaintiff,  be- 
came the  manager  of  this  part  of  the  defendant  corporation's  business 
in  New  York  city.  Since  November  23,  1886,  the  defendant  has  made 
and  sold  seven  presses  with  the  Gaily  chase-latch;  has  allowed  the  plain- 
tiff the  royalties  payable  upon  said  presses  under  the  original  agreement; 
and  has  made  and  sold  nine  presses  not  containing  said  latch.  The 
license  has  not  been  revoked.  The  machineiy,  tools,  and  patterns  per- 
taining to  the  business,  and  which  cost  a  large  sum,  belong  to  the  de- 
fendant corporation.  The  plaintiff  registered  in  the  patent  office  on 
March  5,  1886,  the  word  '^Universal''  as  a  trade-mark  for  printing  and 
embossing  presses,  and  in  his  application  stated  that  he  had  used  the 
word  continuously  in  his  business  since  about  the  middle  of  1869. 

The  bill  charges  the  Colt's  Company  with  a  violation  of  its  contracts 
with  the  plaintiff,  and  charges  both  defendants  with  an  infringement  of 
his  trade-mark.  It  alleges — Mrd.  That  the  defendant  company  has  vio- 
lated the  contracts  made  with  the  complainant  in  these  particulars:  (a) 
It  failed,  since  November  22, 1886,  to  make  and  deliver  to  the  complainant 
presses  at  the  modified  prices  mentioned  in  the  letter  of  October  11, 
1877.  (V)  It  raised,  since  November  22,  1886,  the  prices  from  the 
modified  prices  to  those  named  il^the  agreement  of  January  17,  1877. 
(c)  It  accepted  from  the  complainant  certain  orders  for  presses  prior  to 
November  22,  1886,  at  the  modified  prices,  and  afterwards  refused  to 
fill  the  orders  at  prices  less  than  those  specified  in  the  agreement  of  Jan- 
uary 17,  1877.  (d)  It  failed  to  keep  a  sufficient  number  of  presses  on 
hand  to  meet  the  ordinary  demands  of  the  market,  so  that  the  com- 
plainant was  unable  to  get  from  it  presses  necessary  to  supply  his  cus- 
tomers, (e)  It,  in  combination  with  John  Thomson,  solicited  orders 
since  November  22,  1886,  for  the  sale  of  presses,  and  for  that  purpose 
established  an  office  and  sales-room  in  the  city  of  New  York,  and  en- 
gaged generally  in  the  sale  of  presses  in  competition  with  the  complain- 
ant, at  prices  and  upon  conditions  other  than  the  prices  and  conditions 
upon  which  the  complainant  could  sell  presses.  (/)  It  offers  to  sell 
presses  in  the  open  market  at  the  modified  prices  specified  in  the  letter 
of  October  11, 1877,  and  yet  refuses  to  seU  the  presses  to  the  complain- 
ant at  such  modified  prices.     (^)  It  is  usii^  the  patterns,  tools,  mar 
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cbinery,  and  plant  (in  which  the  complainant  alleges  to  have  invested  a 
large  sum  of  money)  in  manufacturing  presses  and  parts  of  presses  for 
parties  other  than  tiie  complainant,  and  for  sale  in  open  market  in  com- 
petition with  complainant.  Second.  That  the  defendant  company  com- 
bined, confederated,  rand  conspired  with  John  Thomson  to  injure  and 
destroy  the  business  of  the  complainant  in  these  particulars :  (a)  It  en- 
tered into  secret  negotiations  with  John  Thomson  to  devise  some  plan 
to  evade  its  obligations  to  the  complainant  under  the  agreements  men- 
tioned. (6)  It  acted  in  collusion  with  John  Thomson  to  secure  a  nul- 
lification of  the  complainant's  patents  by  introducing  certain  modifica- 
tions in  the  presses,  (c)  It  conspired  with  John  Thomson  to  bring  col- 
lusive suits,  for  the  purpose  of  defeating  the  complainant's  patents,  and 
to  get  control  of  his  business,  so  that  the  defendants  might  engage  in 
the  business  of  selling  the  presses,  and  undersell  and  ruin  the  com- 
plainant's business,  (d)  It  emplo^'^s  and  uses  the- name  of  John  Thom- 
son, as  representative,  agent,  or  manager,  in  a  manner  similar  to  that 
heretofore  used  by  the  complainant,  to  mislead  the  public  and  the  trade, 
and  thus  injure  the  complainant.  TJdrd.  That  the  defendants  have  in- 
fringed upon  the  complainant's  trade-mark,  consisting  of  the  word 
'^Universal"  on  printing-presses,  in  this  particular:  (a)  Tbey  have  made 
and  sold  printing-presses  with  the  word  '^  Universal"  affixed  thereto,  in 
Hartford  and  New  York  city. 

The  complainant's  prayers  in  his  bill  of  complaint  are:  (1)  To  com- 
pel defendants  to  answer;  (2)  For  perpetual  injunction,  to  enjoin  de- 
fendants from  manufieuituring  or  selling  presses  or  parts  of  presses;  (3) 
for  perpetual  injunction  to  enjoin  defendants  from  using  the  word  *'Uni- 
veKsl "  in  connection  with  the  manufacture  and  sale  of  printing  and 
embossing  presses,  and  for  an  account  of  profits;  (4)  for  an  ascertain- 
ment of  damages;  (5)  for  an  account  of  all  presses  made  and  sold  by 
defendants  in  violation  of  the  agreements,  and  to  compel  a  payment  to 
complainant  of  all  moneys  received  by  defendants  on  account  of  such 
sales;  (6)  for  an  injunction  generally  against  defendants  making  or  sel- 
ling presses  or  parts  of  presses,  or  using  the  alleged  trade-mark.  In  this 
motion,  the  plaintiff  asks  for  a  provisional  injunction  of  the  same  char- 
acter that  is  sought  for  a  perpetual  injunction. 

The  defendants  object  that,  as  Thomson  and  Oally  are  citizens  of  the 
same  state,  the  court  has  no  jurisdiction.  This  would  be  true,'  if  Thom- 
son was  a  necessary  party  to  the  suit,  but  the  controversy  is  really  with 
the  Colt's  Company,  for  whom  he  is  an  agent,  and  grows  out  of  its  con- 
tract relations  with  Gaily.  Thomson  has  no  important  place  in  the  suit, 
which  should  be  forthwith  dismissed  as  to  him.  Horn  v.  Lockhart^  17 
Wall.  670;  Watsm  v.  Even,  18  Fed.  Bep.  197.  The  defendant  corpora- 
tion also  insists  that  a  court  of  equity  has  no  jurisdiction  with  respect  to 
80  much  of  the  bill  as  asks  an  injunction  to  restrain  acts  which,  it  is 
alleged,  are  being  done  in  violation  of  a  contract  in  regard  to  personal 
property,  where  the  nature  of  the  contract  is  such  that  specific  perform- 
ance cannot  be  enforced.  The  subject  is  discussed  in  a  very  able  man- 
ner by  Judge  Lowell  in  Singer  S.  M.  Co.  v.  XJmffn  ButUm-hoU  Cb.,  1 


Digitized  by 


Google 


122  FEDERAL  REPORTER. 

Holmes,  253 ;  but,  in  my  view  of  the  facts  in  this  case,  a  decision  of  the 
question  is  not  necessary  upon  this  motion.  The  plaintifif  seeks  to  re- 
strain the  defendant  company  from  making  and  selling  to  any  person 
except  himself,  and  only  upon  the  terms  of  the  supplementary  agree- 
ment, Universal  presses,  with  or  without  the  chase-latch. 

The  first  question  in  this  part  of  the  case  is  whether  the  defendant  cor- 
poration is  to  be  enjoined  against  selling,  in  the  market  generally.  Uni- 
versal presses  which  contain  only  the  devices  described  in  the  expired 
patents.  I  see  nothing  in  the  contract  of  January  17,  1877,  which  for- 
bids the  Colt's  Compan}'  from  selling,  or  which  implies  that  it  is  not  to 
sell  to  any  person  the  "Universal  press"  after  the  patents  therein  have 
expired.  When  the  public  has  a  right  to  manufacture  and  sell,  it  also 
has  a  right  to  do  the  same  at  its  own  price,  and  there  can  be  no  reason- 
able question  that  it  can  now  sell,  upon  its  own  account,  the  press  with- 
out the  j)atented  chase-latch. 

The  second  question  is  whether  the  defendant  corporation  must  sell  to 
Gaily  presses  with  the  chase-latch,  at  the  prices  of  the  supplementary 
contract.  Neither  the  original  nor  the  supplementary  contract  mentions 
the  time  during  which  the  obligation  of  the  Colt's  Company  to  furnish 
presses  to  Gaily  is  to  continue;  and  the  intention  of  the  parties  as  to  the 
duration  of  such  obligation  can  only  be  inferred  from  the  general  char- 
acter and  provisions  of  the  contracts  and  the  license.  Without  deciding 
the  question,  I  am  inclined  to  the  opinion  that,  when  the  parties  entered 
into  the  contract,  they  were  only  regarding  the  time  during  which  the 
press  was  to  be  protected  by  the  patents  therein,  and  that  the  defendant 
corporation  did  not  undertake  to  continue  to  furnish  presses  to  the  plain- 
tifl'  beyond  the  expiration  of  that  period,  and  by  the  patents  I  mean  the 
patents  of  1869.  The  sentence  commencing  "the  conditions  of  sale  of 
the  said  presses  by  the  Colt's  Co.,"  refers  to  the  sales  of  presses  un- 
der the  license,  and  not  to  sales  of  presses,  which  are  open  to  the  public. 
But  if  the  Colt's  Company  sells,  under  its  license,  to  persons  other  than 
Gaily,  a  press  with  the  chase-latch,  I  think  that,  under  the  provisions 
of  the  original  contract,  it  should  not  undersell  Gaily,  but  sell  upon 
his  terms. 

The  name  "Universal,"  or  "Universal  printing-press,"  was  adopted, 
at  the  time  the  patents  were  issued,  to  designate  the  patented  press.  It 
was  not  a  trade-mark  of  the  plaintiff  which  became  identified  with  his 
workmanship,  and  indicated  that  the  press  was  of  his  manufacture,  but 
was  a  name  which  characterized  the  press  which  he  invented.  Any 
manufacturer,  who  uses  the  name  now,  does  so  to  show  that  he  man- 
ufactures the  Gaily  press,  which  he  may  rightfully  do,  and  does  not 
represent  to  the  public  that  it  is  getting  any  skill  or  excellence  of  work- 
manship which  Gaily  possessed,  and  does  not  induce  it  to  believe  that 
the  presses  are  manufactured  by  the  plaintiff.  The  cases  of  FiUey  v.  ChM, 
16  Blatchf.  376;  Singer  Manufg  Oo,  v.  Stanage,  6  Fed.  Rep.  279;  and 
Gray  v.  Taper  Sleeve  PvUey  Works,  16  Fed.  Rep.  436, — contain  the  rea- 
soning and  the  proper  distinctions  upon  the  subject. 

The  motion  is  denied. 
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Iowa  Barb  Steel  Wire  Co.  v.  Southern  Barbed- Wire  Co.  and  others. 
(Circuit  Oowrt,  E,  D.  Missouri.    March  16, 1887.) 

1.  Patents  for  Inventions— Ikfrikqement-— Injunction—Officers  of  Cor- 

poration. 

Where  a  corporation  in frinfi^es  a  patent,  its  managing  officers  may  be  joined 
as  co-defendants  in  a  suit  against  it  for  the  infringement,  and  may  oe  individ- 
ually enjoined  from  making  the  infringing  article. 

2.  Same— Contempt. 

Where  officers  of  a  corporation  are  so  enjoined,  and  subsequently  engage 
in  the  manufacture  of  the  infringing  article,  as  managing  officers  of  another 
corporation,  not  licensed  to  manufacture  under  the  patent,  they  will  be  guilty 
of  contempt. 

In  Equity. 

Motion  for  attachment  for  contempt,  against  Alfred  Clifford  and  Charles 
H.  Rowe.  This  was  a  suit  against  the  Southern  Barbed-wire  Company, 
Alfred  Clifford,  John  W.  Gates,  and  Charles  H.  Rowe  for  the  infringe- 
ment of  a  patent.  The  bDl  does  not  state  what  the  relation  of  Messrs. 
Cliffprd  and  Rowe  is  to  the  company,  but  charges  them,  together  with  the 
company,  as  infringers.  Pending  suit,  a  new  corporation,  the  Southern 
Wire  Co.,  was  formed,  and  defendants  Clifford  and  Rowe  became  its 
oflScers.  After  final  decree  and  injunction  entered  against  Clifford  and 
Rowe  and  the  Southern  Barbed- wire  Co.,  the  new  corporation  continued 
the  manufacture  of  the  patented  article,  Clifford  and  Rowe  being  its  offi- 
cers. The  decree  was  against  all  of  the  defendants,  and  all  were  per- 
petually enjoined.  The  other  material  facts  are  stated  in  the  opinion  of 
the  court.     For  opinion  concerning  infringement,  see  29  Fed.  Rep.  863. 

John  R.  Bennett  and  W.  M.  Kinaey,  for.  complainant. 

J.  M.  Holmes  and  Wcdker  &  Walker^  for  defendants. 

Thayer,  J.  The  court  ruled  in  this  case,  on  motion  to  modify  the 
decree,  (and  now  confirms  that  ruling,)  that  the  decree  in  its  present 
form  was  properly  entered.  The  bill,  and  the  evidence  offered  in  sup- 
port of  the  same,  are  sufficient  to  sustain  the  decree.  If  a  corporation 
is  engaged  without  license  in  the  manufacture  of  an  article  protected  by 
letters  patent,  its  acts  in  that  behalf  are  unlawful,  and  its  managing  of- 
ficers cannot  shield  themselves  from  individual  liability  to  an  injunction 
upon  the  plea  that  what  they  may  have  done  was  done  as  officers  or 
agents  of  the  corporation,  and  not  in  their  own  behalf  as  principals.  In 
the  present  case,  the  managing  officers  were  made  parties  defendant  to  the 
bill,  as  joint  wrong-doers  with  the  corporation.  They  answered  in  that 
capacity  also.  The  proof  offered  to  show  that  the  corporation  was  guilty 
of  tortious  acts,  also  showed  that  its  managing  officers  were  likewise 
guilty  and  an  injunction  against  them  was  properly  awarded. 

In  computing  the  damages  consequent  upon  the  infringement,  if  it  ap- 
pears that  the  corporation,  in  the  first  instance,  derived  all  the  profits 
from  the  unlawful  manufacture,  and  that  the  managing  officers  have 
profited  merely  in  the  shape  of  dividends  on  their  stock  in  the  defendant 
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corporation,  it  may  be  proper  to  confine  the  accounting  to  the  corpora- 
tion. On  this  point,  however,  the  court  expresses  at  this  time  no  deci- 
sive opinion.  The  rule  as  to  the  accounting  may  be  controlled  by  the 
evidence  developed  on  the  hearing  before  the  master  as  to  the  mode  of 
corporate  management. 

With  respect  to  the  application  for  an  attachment  against  the  individ- 
ual defendants  for  contempt  in  violating  the  injunction,  it  is  sufficient  to 
say  that  the  injunction  is  broad  enough  in  its  terms  to  prohibit  said  de- 
fendants from  engaging  in  the  manufacture  of  "Ross  barbed-wire,"  on 
their  own  account,  or  as  (^p/^en  or  agents  of  some  other  person  or  corpo- 
ration, unless  such  other  person  or  corporation  has  been  licensed  by  this 
complainant  or  its  assigns  to  manufacture  the  "Ross  wire."  The  proof 
submitted  to  me  shows  that  defendants  Clifford  and  Rowe,  as  managing 
officers  of  the  Southern  Wire  Company,  have  been  engaged  in  the  manu- 
facture of  Ross  wire  since  the  service  of  the  injunction.  Their  acts  in 
that  regard  are  clearly  in  contempt  of  the  restraining  order,  unless  the 
Southern  Wire  Company  is  a  licensee  of  complainant  or  its  assigns. 
They  cannot  shelter  themselves  from  the  injunction  by  the  plea  that  they 
have  been  acting  merely  as  agents  for  the  corporation  last  named,  but 
must  show  beyond  question  that  their  principal  is  one  of  complainant's 
licensees.     Unless  such  fact  is  established,  they  are  now  in  contempt. 

The  daim  is  put  forward  by  Messrs.  Clifford  and  Rowe  that  the 
Southern  Wire  Company,  of  which  corporation  they  are  now  officers,  is 
in  effect  one  of  the  complainant's  licensees,  under  and  by  virtue  of  a 
contract  existing  between  complainant  and  the  Washburn  &  Moen  Man- 
ufacturing Company,  Inasmuch  as  the  rights  asserted  by  the  Southern 
Wire  Company  under  said  contract  are  not  perfectly  dear,  and  inasmuch 
as  I  have  not  the  means  on  the  proof  now  before  me  of  determining  the 
good  faith  of  the  parties  in  asserting  such  claim,  I  shall  merely  enter  a 
rule  at  this  time  requiring  the  defendants  Clifford,  Rowe,  and  Gates  to 
show  cause  in  this  court,  on  April  19,  1887,  why  they  should  not  be 
punished  for  contempt  in  violating  the  injunction.  And  in  so  ordering 
I  merely  reserve  the  question  whether  the  Southern  Wire  Company  is  a 
licensee  of  complainant  or  its  assigns,  and  the  further  question  of  the 
good  faith  with  which  defendants  have  acted  in  pursuance  of  such  daim 
in  doing  the  acts  already  done. 
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J 

The  Ellen  Holoate.' 

McLean  and  others  v.  The  Ellen  Holoatb* 

iPUlrict  Court,  D.  Neiw  Jersey,    February  1, 1887  ) 

!•  MABrmiB  Liens— Material-Man— Home  Port. 

It  is  diflScult  to  formulate  a  |>reci86  rule  by  which  the  home  port  of  a  vessel 
belonf^Dg  to  persons  residing  in  different  states  may  be  determined  in  every 
case;  but  it  is  well  settled  that  a  vessel  cannot  have  more  than  one  home  port, 
or  be  a  domestic  vessel  in  more  than  one  state.  A  fortiori  she  may,  if  owned  by 
residents  of  different  states,  be  a  foreign  vessel  in  the  port  of  a  state  wherein 
certain  of  her  owners  reside.  Prwna  fads,  the  home  port  is  the  place  of  en- 
rollment, where  or  nearest  to  which  the  owner,  or,  if  more  than  one  owner, 
the  managing  owner,  resides.  TheJennU  B,  QiOcey,  19  Fed.  Rep.  127,  cited 
and  approved. 

2.  Same— Protisionb  for  Crew— Disbubsementb. 

Persons  supplying  provisions  for  the  crew,  and  those  advancing  money  to 
pay  the  claims  of  material-men,  mav  look  to  the  vessel  for  payment,  if  the 
transactions  have  taken  place  away  from  her  home  port,  and  at  tne  request  of 
her  master,  unless  it  can  be  shown  that  the  master  was  without  authority, 
and  that  the  parties  had  knowledge  of  such  a  want  of  authority. 

8.  Same>*Credit— Bill  of  Sale  as  Security. 

The  personal  security  of  the  master  does  not  relieve  the  vessel  or  her  owners 
from  liability,  nor  does  the  holding  of  bills  of  sale  absolute  on  their  face  pre- 
clude the  material-man  from  attaching  the  vessel,  if  it  can  be  shown,  by  clear 
and  positive  proof,  that  they  were  intended  to  be  held  as  collateral  security. 

4  Sake— Interest  and  Costs. 

If  the  court  is  not  satisfied  that  the  libelants  have  acted  with  absolute  good 
faith,  neither  interest  nor  costs  will  be  allowed. 

In  Admiralty.     Proceedings  in  rem  by  material-men. 

J.  B.  LeaviUf  for  libelants. 

Wm.  M.  Lanning^  for  respondent. 

Wales,  J.  The  libelants  sue  to  recover  the  balance  of  their  account 
against  the  schooner  Ellen  Holgate  for  chandlery,  stores  and  disburse- 
ments supplied  to  and  made  on  the  credit  of  the  vessel,  from  November 
14,  1884,  to  September  22,  1885,  while  she  was  lying  at  Jersey  City, 
in  this  district,  or  in  the  port  of  New  York.  There  is  no  allegation  in 
the  libel,  nor  is  there  any  evidence  to  show,  what  articles  were  furnished 
at  either  place,  in  quantity,  quality,  or  value;  and,  as  the  vessel  was 
owned  both  in  New  Jersey  and  in  New  York,  it  is  insisted  by  the  re- 
spondent (1)  that  the  libelants  have  no  lien  under  the  general  maritime 
law,  because  the  vessel  was  a  domestic  one  in  both  states;  (2)  that,  the 
the  libelants  having  failed  to  comply  with  the  requirements  of  the  New 
York  statute,  they  have  no  lien  under  the  local  law  for  articles  furnished 
in  that  state;  and  (8)  that  the  lien  given  by^  the  law  of  New  Jersey  can- 
not be  enforced  for  want  of  certainty  as  to  the  description  or  value  of  the 
articles  furnished  while  the  vessel  was  lying  at  Jersey  City. 

During  the  year  1884-86  the  schooner  sailed  between  Vii;ginia  and 
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New  York.  She  was  enrolled  at  Philadelphia,  and  owned  in  Pennsyl- 
vania, New  Jersey  and  New  York.  John  A.  J.  Sheets,  who  resided  at 
Haddonfield,  New  Jersey,  and  had  an  office  for  the  transaction  of  bus- 
iness in  Philadelphia,  was  her  managing  owner,  and  had  been  such  for 
several  years.  It  is  difficult  to  formulate  a  precise  rule  by  which  the 
home  port  of  a  vessel,  belonging  to  persons  residing  in  different  states 
may  be  determined,  in  every  case,  where  the  question  of  lien  under  the 
general  or  a  local  law  may  be  involved.  Some  general  directions  may 
be  drawn  from  the  act  of  congress  relating  to  the  registration  of  vessels, 
(section  4141,  Rev.  St.,)  and  from  adjudged  cases.  Prima  faciei  the 
home  port  is  the  place  of  enrollment,  where  or  nearest  to  which  the 
owner,  or,  if  more  than  one,  the  managing  owner,  resides;  and  that  con- 
tinues to  be  the  home  port  until  another  has  been  established  by  a 
change  of  the  place  of  enrollment,  or  by  a  change  of  the  owner's  residence. 
But  the  authorities  do  not  support  the  theory  that  a  vessel  can  have 
more  than  one  home  port,  or  be  a  domestic  vessel  in  more  than  one 
state,  at  the  same  time.  Hays  v.  Pacific  Mail  S.  S,  Cb.,  17  How.  596; 
Morgan  v.  Parham,  16  Wall.  471;  The  Swperijor^  Newb.  Adm.  176;  The 
Indiana,  Crabbe,  479;  The  St  Latvrence,  3  Ware,  211;  TheE.  A.  Barnard, 
2  Fed.  Rep.  712;  The  Mary  Chilton,  4  Fed.  Rep.  847;  The  Albany,  4 
Dill.  439;  1^  Red  Win^i,  14  Fed.  Rep.  869;  The  C.  VanderbUt,  19  Fed. 
Rep.  219;  The  Tfiamas  Fletcher,  24  Fed.  Rep.  376;  The  Lotus  No.  2,  26 
Fed.  Rep.  637;  The  Mary  Morgan,  28  Fed.  Rep.  196. 

Most  directly  in  point  is  The  Jennie  B,  Gilkey,  19  Fed.  Rep.  127.  In 
that  case  supplies  were  furnished,  in  New  York,  to  a  vessel  which  was 
owned  in  Maine,  New  Hampshire,  and  Massachusetts,  excepting  that  a 
1-64  part  was  owned  by  a  New  York  firm  who  acted  merely  as  brokers  . 
and  consignees  of  the  vessel,  but  neither  had  nor  assumed  to  have  any 
of  the  powers  of  managing  owners.  The  vesspl  was  largely  owned  in 
Boston,  had  a  permanent  register  in  that  port,  and  her  managing  owner 
resided  there.  It  was  held  by  Judge  Lowell  that  the  Gilkey  was  a 
foreign  vessel  in  New  York,  though  that  port  was  for  the  most  part  her 
head-quarters. 

For  the  purposes  of  the  present  case  it  is  sufficient  to  decide  that  the 
Holgate  was  in  a  foreign  port  at  New  York ;  and,  this  being  so,  it  be- 
comes immaterial  to  ascertain  whether  she  was  foreign  or  domestic  in 
New  Jersey,  since,  if  a  foreign  vessel,  the  libelants  would  have  a  lien 
under  the  general  law,  or,  if  a  domestic  vessel,  they  would  have  a  lien 
under  the  local  law,  for  the  supplies  furnished  in  the  latter  state. 

Another  branch  of  the  defense  is  that  the  items  for  provisions  and 
disbursements,  in  the  account,  were  not  properly  chargeable  fc  the  vessel. 
The  master  sailed  the  schooner,  under  an  agreement  with  t  le  managing 
owner,  on  the  usual  half  share ;  that  is,  after  deducting  the  port  charges 
from  the  gross  earnings  of  freight,  the  remainder  is  equally  divided  be- 
tween the  owners  and  the  master,  the  former  being  liable  i  )r  chandlery 
and  repairs,  and  the  latter  for  the  seamen's  wages  and  th  j  food  bills. 
The  charges  for  groceries  and  provisions  are  objected  to  or  the  ground 
that  the  libelants  knew  of  the  agreement  between  the  mai  aging  owner 
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and  the  master,  and  therefore  knew  that  the  latter  had  no  authority  to 
order  provisions  on  the  credit  of  the  vessel.  There  is  a  want  of  direct 
and  satisfactory  proof  that  the  libelants  had  notice  of  this  agreement,  and 
their  disclaimer  of  knowledge  of  it  must  be  accepted  as  true.  Provisions 
for  the  crew  of  a  vessel  are  quite  as  necessary  as  repairs  and  rigging  to 
enable  her  to  prosecute  her  voyage,  and  for  such  supplies,  in  a  foreign 
port,  the  ship-chandler  or  merchant  is  entitled  to  a  lien  when  acting  in 
good  faith  with  the  owners. 

The  objection  to  the  disbursements  is  equally  untenable.  The  schooner 
being  in  debt  for  spars,  rigging,  and  repairs,  the  libelants  advanced 
money  to  the  master  to  pay  the  claims  of  material-men,  and  prevent  a 
threatened  attachment.  That  the  master  gave  his  personal  security  for 
the  repayment  of  some  of  these  advances  did  not  relieve  the  vessel  or  her 
owners  from  liability  for  them.  Money  lent  for  such  purposes  becomes 
a  lien  of  equal  grade  with  the  debt  for  the  payment  of  which  it  was  bor- 
rowed. It  is  only  necessary  that  the  debt  should  be  a  maritime  lien 
tinder  the  general  or  the  local  law.  The  Guiding  Star^  9  Fed.  Rep.  521; 
The  Lidu,  10  Wall.  192;  The  Emily  Souder,  17  Wall.  666;  The  St.  Law- 
rence^ 3  Ware,  211;  The  Nest&r,  1  Sum.  75. 

The  fact  that  the  libelants  held  two  bills  of  sale,  absolute  on  their 
fiice,  each  for  a  1-64  share  of  the  Holgate,  is  not  of  itself  so  conclu- 
sive of  ownership  as  to  deprive  them  of  the  right,  as  material-men,  to 
libel  her.  Whether,  under  any  state  of  facts,  an  owner  can  libel  his 
own  vessel,  is  not  the  question  here;  for  there  is  clear  and  positive  proof 
that  the  bills  of  sale  which  were  delivered  to  the  libelants  were  intended 
to  be  held  by  them  as  collateral  security  for  the  repayment  of  borrowed 
money.  They  were  virtually  chattel  mortgages,  designed  to  be  such, 
and  nothing  more;  and  the  libelants  enjoyed  none  of  the  profits,  and  ex- 
ercised none  of  the  rights,  of  ownership.  It  has  frequently  been  held 
that  an  absolute  deed,  delivered  and  intended  merely  as  a  security  for 
the  payment  of  a  debt,  is  a  mortgage.  .  Hughes  v.  Edwards^  9  Wheat. 
489;  Peugh  v.  Dam,  96  U.  S.  332;  Russell  v.  Southard,  12  How.  139; 
Babcock  v.  Wyman,  19  How.  289. 

The  libelants  had  a  running  account  against  the  schooner,  which  was 
kept  in  the  usual  manner,  with  the  debits  and  credits  entered  on  the 
opposite  sides  of  their  ledger.  The  items  were  entered  at  the  times  when 
the  supplies  were  ordered  and  delivered,  and  the  money  disbursed. 
Credits  were  entered  whenever  the  master  made  a  cash  payment.  A  few 
days  before  the  libelants  began  this  action,  Mr.  Sheets  called  at  their 
oflBce,  in  New  York,  and  asked  for  their  bills  against  the  schooner.  He 
did  not  receive  them  at  once;  but,  when  they  were  handed  to  him,  he 
discovered  the  absence  of  any  credits,  and,  knowing  that  payments  had 
been  made  by  the  master,  requested  an  explanation.  He  was  promised 
a  further  statement,  but  did  not  get  one.  Shortly  afterwards  he  received 
from  libelants  the  following  telegram:  "Unless  you  wire  me  by  one 
o'clock  to-day  three  hundred  ninety  dollars  sixty-one  cents,  less  expense 
of  telegraphing,  will  libel  schr.  Holgate.''  To  this  he  made  no  reply, 
and  the  libel  was  filed  on  the  second  of  November,  in  less  than  two  days 
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after  the  date  of  the  telegram.  Tbe  explanation  subsequently  made 
before  the  commissioner  by. the  libelants,  that  the  payments  made  by 
the  master  had  been  applied  to  the  charges  for  groceries  and  provisions, 
which  charges  were  not  included  in  the  bills  handed  to  Mr.  Sheets, 
affords  no  excuse  for  keeping  back  any  part  of  the  account  as  it  originally 
stood  on  their  ledger.  Mr.  Sheets,  as  managing  owner,  was  entitled  to 
a  full  statement  of  the  account,  and  the  libelants  had  no  right  to  withhold 
any  part  of  it;  nor  had  they  any  right  to  appropriate  the  cash  payments 
in  any  other  way  than  as  they  appear  on  the  ledger  when  they  were 
first  entered. 

It  is  contended  by  the  libelants  that  there  was  an  express  understand- 
ing between  them  and  the  master  that  all  the  payments  made  by  him 
should  be  credited  to  the  charges  for  provisions;  that  the  credits  were  in 
fact  intended  to  be  so  applied  from  the  banning  of  the  account;  and 
that  it  was  by  a  mistake  in  book-keeping  that  they  appear  otherwise. 
The  explanation  is  not  satisfactory.  The  ledger  account,  with  its  orig- 
inal entries,  fixes  the  appropriations  of  payments;  and  it  was  not  per- 
missible, after  this  libel  had  been  filed,  for  the  libelants  to  undertake  to 
open  new  accounts,  and  classify  the  different  charges,  in  order  to  apply 
all  the  cash  payments  to  the  account  for  stores.  The  original  account 
cannot  be  thus  altered,  to  suit  a  private  arrangement  between  libelants 
and  the  master,  to  the  prejudice  or  injury  of  the  respondent. 

That  libelants  acted  under  the  advice  of  counsel  may  palliate,  but  does 
not  justify,  such  an  undertaking.  Mr.  Sheets  properly  refused  to  com- 
ply with  the  peremptory  demand  to  pay  libelants'  bills,  without  further 
explanation,  at  the  time  the  telegram  was  received,  and  the  respondent 
should  not,  therefore,  be  compelled  to  pay  any  lai^er  sum  than  was  act- 
ually due  on  the  day  the  libel  was  filed.  The  demand  by  telegram  was 
in  excess  of  this  amount.  By  deducting  the  credits  from  the  debits  as 
they  appear  in  the  original  account,  the  balance  due  is  $375.27,  for  which 
a  decree  may  be  entered  for  the  libelants;  but,  for  reasons  already  indi- 
cated, and  because  I  am  not  satisfied  that  the  libelants  and  the  master, 
in  their  dealings  together,  acted  in  entire  good  fedth*  towards  the  respond- 
ent, no  interests  or  costs  wiU  be  allowed. 
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Thb  MAinroBA.' 
•  Northwest  Tbanbp.  Co.  and  others  v.  The  ^Manitoba* 

(Dutriet  Court,  E.  D.  Michigan.    February  9, 1887.) 
t  Marhtb  Insukanck— Abandonment^— Paktial  and  Total  Interest  in  Prop- 

SBTY  InSXTRED. 

When  the  interest  insured  is  that  of  a  part  owner,  or  when  the  entire  owner 
insures  some  definite  part,  an  abandonment  is  limited  to  a  cession  of  the  in- 
sured interest;  but,  when  the  insurance  reaches  every  part  of  the  ownership 
indiscriminately,  an  abandonment  will  extend  to  the  entire  property,  though 
its  yalue  exceeds  the  amount  of  the  insurance. 
2.  Sake— Expenses  Incurred  xtfon  Abandonment. 

It  is  contrary  to  the  idea  of  a  lien  that  one  should  acquire  it  on  his  own 
property.  While  the  abandonment  relates  back  to  the  date  of  loss,  this  rela^ 
tion  takes  place  for  the  protection  of  the  underwriters,  and  cannot  be  used  as 
a  means  of  enabling  the  owners  to  obtain  a  lien  for  services  that  they  were 
bound  to  render  before  abandonment. 

In  Admiralty.     Distribution  of  proceeds.     Hearing  on  petition. 
Mr,  Oanfidd,  for  the  transportation  company. 
Mr.  Svxinj  for  the  insurance  companies. 

Severens,  J.  In  this  case  a  very  full  and  elaborate  argument  was  had 
by  counsel  at  the  bar,  and  also  upon  briefs  which  have  been  furnished, 
and  I  acknowledge  the  satisfaction  which  the  court  has  in  the  complete- 
ness and  thoroughness  with  which  the  case  has  been  presented,  and  the 
assistance  thereby  furnished. 

The  facts  in  the  case  are,  as  they  are  presented  to  me  upon  this  hear- 
ing, that  the  steamer  Manitoba,  belonging  to  the  Northwest  Transporta- 
tion Company,  in  the  year  1883  was  insured  by  four  separate  insurance 
companies,  under  four  several  and  independent  policies, — one  issued  by 
the  Union  Insurance  Company  for  the  sum  of  $10,000,  another  by  the 
Continental  Insurance  Company  in  the  sum  of  $10,000,  another  by  the 
Thames  &  Mersey  Insurance  Company  in  the  sum  of  $7 ,  600 ,  and  another  in 
the  Insurance  Company  of  the  State  of  Pennsylvania  in  the  sum  of  $3 ,350 ; 
the  total  amount  of  insurance  being  $30,850.  The  steamer  was  valued 
in  each  of  these  policies  at  $36,000.  The  limit  of  the  insurance  per- 
mitted was  $30,850,  being  tlie  precise  amount  for  which  she  was  in  fact 
subsequenfly  insured.  Thus  one-seventh  of  the  valuation  fixed  in  the 
policies  was  left  uninsured.  While  so  insured,  she  met  with  a  disaster, 
and  was  stranded  on  the  shore  of  Lake  Huron,  in  the  harbor  of  South- 
ampton. While  so  stranded,  efforts  were  made  to  release  the  steamer 
both  by  the  owners  and  underwriters,  and  considerable  expense  was  in- 
curred thereby;  but,  being  unable  to  get  her  off,  the  owners  subsequentiy 
abandoned  her  to  the  underwriters.  Without  an  actual  aoceptance  of 
the  abandonment,  the  underwriters,  during  the  following  spring,  sue* 
oeeded  in  releasing  the  steamer,  and  brought  her  to  Detroit,  but  refused 
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to  pay  the  loss,  and  suits  were  thereupon  commenced  against  the  several 
underwriters  by  the  owners  of  the.  steamer,  which  resulted  in  judgments 
for  the  owners,  and  these  judgments  have  since  been  paid.  It  is  proper 
to  state,  in  this  connection,  that  the  main  subject  of  controversy  in  these 
suits,  one  of  which  was  in  this  court,  (24  Fed.  Rep.  171,)  and  others  in 
the  state  circuit  court,  from  which  they  were  ultimately  taken  to  the  state 
supreme  court,  (26  N.  W.  Rep.  336,)  was  whether  the  abandonment 
was  suificient,  and  it  turned  upon  the  construction  of  the  notice  of  aban- 
donment given  by  the  insured  to  the  underwriters,  taken  in  connection 
with  some  circumstances  touching  the  ownership  of  the  vessel;  but  it  was 
held,  not  only  in  this  court,  but  in  the  state  supreme  court,  that  the 
abandonment  was  effectual,  and  so  that  the  owners  of  the  vessel  acquired 
a  position  in  which  they  were  entitled  to  recover  from  the  underwriters 
as  for  total  loss. 

After  the  steamer  was  brought  to  Detroit  she  was  libeled  by  the  own- 
ers of  the  tug  John  Martin  for  salvage  services  in  her  rescue,  and  under 
that  libel  a  decree  was  entered,  and  the  steamer  sold,  and  the  proceeds 
paid  into  court.  There  now  remains  in  the  registry  of  the  court  about 
$4,000,  after  paying  the  amount  of  the  salvage  decreed,  and  some  other 
intervening  claims.  The  owners  and  the  several  insurance  companies 
have  filed  their  petitions  asking  for  a  distribution  of  this  surplus.  The 
petition  on  behalf  of  the  owners  set  up  a  claim  for  one-seventh  of  the 
proceeds,  upon  the  ground  that,  notwithstanding  the  abandonment,  they 
still  remained  the  owners  of  a  one-seventh  interest  in  the  vessel.  It  will 
be  seen  from  this  statement  that  the  position  of  the  owners  of  the  ves- 
sel is  that  it  was  a  consequence  of  the  insurance  of  the  vessel  by  the  own- 
ers to  the  extent  permitted,  and  which  was  in  fact  made  for  a  less  sum 
than  the  value,  that  the  owners  of  the  vessel  stood  in  relation  to  it  as  in^ 
surers  of  that  one-seventh  interest  on  their  own  account;  and  in  this  case 
the  owners  of  the  vessel  claim — Mrsty  that  they  are  entitled  to  recover 
out  of  these  proceeds  a  one-seventh  part,  being  a  proportionate  amount 
of  the  total  valuation  of  the  vessel  for  which  they  remained  uninsured; 
or,  secondly  J  they  claim,  if  this  position  is  not  sound,  then  that  they  are 
entitled  to  recover  for  the  amount  of  the  salvage  services  which  they  ren- 
dered in  attempting  to  rescue  the  vessel  after  she  w^ts  stranded,  and  this 
upon  the  ground,  which  must  be  fundamentally  assumed,  that  the  effect 
of  the  abandonment  was  to  relate  back  to  the  date  of  the  loss,  and  so 
vest  the  insurers  with  a  complete  title  to  the  vessel  from  the  date  of  the 
loss,  and  so  convert  the  insured  into  salvors,  acquiring  a  lien  b}^  virtue 
of  these  services  upon  the  vessel. 

From  this  statement  it  will  appear  that  the  first  questicli  arises  upon 
the  force  and  effect  of  the  abandonment, — whether  it  is  in  law  of  the 
proportionate  interest  represented  by  the  ratio  of  the  inf  iirance  to  the 
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entire  valuation  of  the  vessel,  or  is  of  the  entire  property 
party  in  the  thing  insured.  It  is  undoubtedly  true  tha 
terest  of  the  insured  is  partial  only, — of  one-half  of  som( 
tional  interest, — or  in  the  nature  of  a  lien  or  other  qualifie  i  interest,  the 


insurance  thereon  does  not  extend  to  or  affect  the  other  i 


iterests  which 


Digitized  |y 


Google 


THE   MANITOBA.  131 

the  insured  does  not  own;  or,  if  an  owner  of  a  vessel,  or  of  the  entire 
interest  in  the  cargo,  as  the  case  may  be,  effects  an  insurance  upon  some 
fractional  interest,  as  of  orle-half,  without  insuring  his  other  one-half 
interest,  in  every  such  case  the  abandonment  would  not  be  the  cession 
of  the  entire  property  in  the  thing,  but  only  of  the  interest  insured. 
The  abandonment  is  co-extensive  with  the  interest  insured,  and  is  of  the 
very  essence  and  substance  of  the  thing  covered  by  the  insurance.  The 
doctrine  of  giving  such  qualified  effect  to  abandonment  in  such  cases 
has  a  clear  application  to  the  cases  above  instanced;  but  it  is  claimed  on 
the  part  of  the  owners  of  the  vessel  in  this  case  that,  where  the  valuation 
of  the  ship  or  cargo  is  put  in  the  policy  at  a  sum  which  leaves  a  margin 
over  and  above  the  amount  of  the  insurance  allowed,  the  owner  is  re- 
garded by  the  law  of  marine  insurance  as  his  own  insurer  of  the  aliquot 
part  represented  by  the  margin,  and  of  course  on  the  same  footing,  in 
case  of  loss,  as  the  other  insurers;  that  this  case  is  not  considered  as  an  ab- 
solute abandonment;  and  that  the  owner  is  entitled,  on  account  of  his 
interest,  to  share  in  the  salvage  in  case  anything  is  saved.  This  seems  to 
be  the  doctrine  of  the  continental  writers;  and  Emerigon,  Pothier,  and 
Boulay-Paty  all  declare  that  the  effect  of  abandonment  in  such  cases, 
also,  is  only  to  surrender  to  the  insurers  the  proportionate  interest  in  the 
property  which  the  amount  of  insurance  bears  to  the  total  valuation. 
This  doctrine  has  been  followed  in  this  country  in  at  least  three  cases, — 
the  case  of  Inmrance  Co.  v.  Dvffidd,  in  the  superior  court  of  Cincinnati, 
where  the  opinion  was  delivered  by  Judge  Ghoi^on,  2  Handy,"  122,  and 
in  4  Amer.  Law  Reg.  662;  another  case,  the  Oindnnati  Ins.  Co,  v,  Duf- 
field,  in  6  Ohio  St.  at  page  200,  and  which,  if  I  recollect  right,  grew  out 
of  the  same  disaster;  and  also  the  case  of  PhiUips  v.  Inmrance  Co.,  11 
La.  Ann.  459. 

There  is  a  passage  in  2  Arnold  on  Insurance,  (page  1159,)  which  gives 
color  to  the  same  theory.  On  the  contrary,  Mr.  Phillips,  in  his  work 
on  Insurance,  (Volume  2,  p.  238,  being  section  1499,)  and  Parsons  on 
Marine  Insurance,  (Volume  2,  p.  194.)  as  I  understand  them,  only  af- 
firm the  rule  as  applicable  to  the  cases  of  a  partial  or  qualified  owne^ 
ship  in  the  thing  insured.  And  in  the  case  of  Oinciwnati  Ins.  Co.  v. 
Bakewell,  4  B.  Mon.  541,  and  the  case  of  27ie  Mary  E.  Perew,  15  Blatchf. 
69,  and  the  case  of  Mutual  Safety  Ins.  Oo.  v.  Odrgo  of  The  Qeorge,  Olcott,  89, 
where  the  question  now  involved  came  directly  before  the  court  for  de- 
cision, the  application  of  the  rule  to  the  case  of  an  owner  of  the  entire 
property  which  is  insured  in  a  sum  less  than  its  valuation  was  expressly 
denied,  and  I  am  satisfied  that  these  last  decisions  are  in  accordance 
with  the  general  understanding  prevalent  in  this  country ;  and  I  might 
also  add  that  two  of  these  cases  being  in  the  federal  court,  and  being 
direct  adjudications  upon  the  very  point  in  controversy,  one  of  them 
being  decided  by  so  experienced  and  able  a  iudge  as  Judge  Blatchford, 
they  undoubtly  should  have  in  this  court  a'^consideration,  and  be  given 
effect,  especially  on  that  account. 

The  contrary  doctrine  would  introduce  an  anomalous  feature  into  the 
proceeding.     There  never  would  in  practice  be  such  a  thing  as  a  total 
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abandonment  to  the  insurer,  since  an  insurance  is  not  permitted  to  the 
whole  value.  The  owner,  after  the  cession,  would  stand  in  the  same 
relation  to  the  vessel  or  cargo  or  other  thing*  insured  as  the  underwriter, 
and  should  be  required  to  make  the  same  effort  towards  rescuing  the 
thing  abandoned,  and,  if  the  thing  should  be  saved  by  the  efforts  of  the 
underwriters,  the  owners  should  contribute  towards  the  expenses  in- 
curred ;  but,  as  a  matter  of  practice,  and  according  to  the  general  under- 
standing, no  such  thing  is  expected  or  occurs. 

I  think  that  a  correct  statement  of  the  law  on  the  subject  is  that  where 
an  insurance  touches  only  a  definite  interest  in  the  thing  insured,  as  that 
of  a  part  owner,  or  where  the  entire  owner  of  the  property  insures  some 
definite  part,  or  where  the  insurance  is  for  the  benefit  of  a  lienholder,  as 
a  mortgagee,  the  abandonment,  in  case  the  right  to  make  it  accrues,  ex- 
tends only  to  the  partial  interest  so  insured;  but  that  when  the  insur- 
ance, though  not  of  the  whole  value,  yet  reaches  to  every  part  of  the  en- 
tire ownership,  and  rests  upon  all  the  substance  of  that  ownership  indis- 
criminately, an  abandonment  extends  to  the  whole  interest,  for  that, 
within  the  meaning  of  the  rule,  is  the  subject  of  the  insurance. 

The  case  in  9  Cush.  305,  (^Rice  v.  Gobb^)  which  was  somewhat  relied 
upon  on  the  argument  in  behalf  of  the  owners  of  the  vessel,  illus- 
trates this  subject  by  a  very  pertinent  example.  In  that  case  the  prop- 
erty had  been  mortgaged  as  to  a  one-half  interest,  and  subsequently  it 
was  mortgaged  as  to  the  entire  interest  to  a  second  mortgagee.  The  sec- 
ond mortgagee,  upon  an  occasion  happening  justifying  it,  abandoned  the 
vessel,  or  made  such  an  abandonment  as  the  law  requires,  to  the  under- 
writers; and  the  question  was  to  what  extent  that  abandonment  went, 
and  what  interest  was  ceded  by  the  abandonment.  The  court  held;  and, 
as  it  would  seem,  very  reasonably,  that  the  effect  of  the  abandonment 
was  only  to  transfer  to  the  insurers  the  rights  of  the  second  mortgagee; 
that  it  would  not  and  could  not,  in  the  nature  of  things,  be  an  abandon- 
ment of  the  entire  interest  in  the  property;  for  that  the  insured  did  not 
own, — had  no  title  to.  And  it  was  to.  the  language  of  the  court  as  ap- 
plied to  the  state  of  things,  so  circumstanced,  that  reference  was  made 
upon  the  argument.  But,  when  we  consider  the  subject  to  which  this 
language  relates,  we  will  see  that  the  court  had  in  mind  the  effect  of  an 
abandonment  by  one  who  is  insured  for  an  interest  partial  only  in  the 
property. 

There  is,  as  will  be  seen  from  this  statement,  point-blank  contradic- 
tion in  the  authorities  on  this  question.  It  is  one  of  a  great  deal  of  in- 
terest, and  it  is  very  likely,  and  indeed  it  is  desirable,  that  this  question 
might  be  further  considered,  if  the  parties  think  it  worth  f'hile,  upon  an 
appeal  to  the  circuit  court. 

There  is  less  difficulty  in  regard  to  the  second  brandi  of  the  case, 
which  is  whether,  conceding  the  abandonment  to  be  of  th  )  entire  owner- 
ship in  the  vessel,  and  on  account  of  the  relating  back  to  he  date  of  the 
loss,  so  as  to  give  title  in  the  thing  lost  from  the  date  of  the  loss  to  the 
insurers,  the  owners  could  be  regarded  as  salvors,  and  hav  i  a  lien  for  the 
^moimt  of  expenses  incurred  in  attempting  to  rescue  the  lessel?     In  the 


Digitized 


Google 


THE   ALCALDE.  .  133 

fira  place,  it  is  contrary  to  the  idea  of  a  lien  that  one  should  acquire  it 
on  his  own  property.  It  is  seen  that,  at  the  time  when  these  services 
were  rendered,  the  owner  still  retained  dominion  of  the  thing,  and  still 
asserted  ownership  of  the  entire  property  in  the  vessel.  Secondly ,  the  re- 
lation of  an  owner  to  his  own  property  prevents  his  acquiring  a  lien  upon 
it  as  a  salvor.  All  connected  with  the  vessel  are  bound  to  use  the  ut- 
most diligence  and  the  most  strenuous  endeavor  to  save  the  vessel  from 
peril,  and  for  doing  this  there  can  be  no  salvage.  It  is  true,  as  contended, 
that  the  abandonment  relates  back  to  the  date  of  the  loss,  and  vests  the 
insurers  with  the  title  as  of  that  date.  This  was  so  held  expressly  in 
the  case  in  1  Curt.  343 ,  (  The  Ann  C.  Pratt, )  This  relation  takes  place  only 
for  the  protection  of  the  underwriters,  and  does  not  derogate  from  the 
title  that  is  transferred  by  the  abandonment,  which  is  of  all  the  sub- 
stance insured,  with  the  incidents  adhering  to  that  subject.  Again,  it 
was  expressly  stipulated  in  these  policies  that  the  insur^  should  before 
abandonment  use  their  strenuous  endeavors  to  save  the  ship  from  de- 
struction. The  services  rendered  were  such  as  this  express  obligation 
requires.  It  is  impossible  that  now,  after  those  efforts  have  been  given 
over  as  unavailing,  and  the  vessel  abandoned  to  the  insurers,  these  serv- 
ices should  be  converted  into  a  salvage  lien. 

I  think  that  the  result  must  be  that  the  order  for  distribution  in 
this  court  of  these  proceeds  must  be  that  the  insurers  are  entitled  to 
them* 


The  Alcalde,  (Gunderson,  Libelant.) 
{Distriei  C<mrt,  B.  Oregon,    March  1, 1887.) 

1.  Pilot— CrOLXJMBiA  RnrsR. 

The  power  to  regulate  pilots  and  pilotage  on  the  Columbia  riyer  is  permit- 
ted to  Oregon  until  congress  exercises  the  same,  and  is  directly  conferred  by 
congress  on  the  legislature  of  Washington.  Therefore  the  state  and  territory 
have  equal  powers  over  the  subject,  and  may  appoint  pilots  for  the  river,  and 
prescribe  their  duties  and  compensation  as  to  any  and  all  vessels  bound  In  or 
out  of  the  same,  without  reference  to  the  fact  of  whether  the  business  or 
commerce  in  which  they  are  engaged  pertains  to  Oregon  or  Washington; 
and  neither  can  require  that  the  legislation  of  the  other  shall  conform  to  its 
own  in  any  respect. 

%  BaMB— QUAUFICATION  AND  AUTHORITT. 

The  warrant  of  a  Washington  pilot,  granted  to  him  by  the  commissioners 
of  pilots,  is  sufficient  authority  for  his  tender  of  service  to  any  vessel  bound 
in  or  out  of  the  Columbia  river;  and  in  a  suit  to  recover  half  pilotage  on  such 
offer,  and  a  refusal  thereof,  it  cannot  be  shown,  as  a  defense  thereto,  that  the 
pilot  does  not  keep  a  sufficient  boat  on  the  bar  to  cruise  for  vessels,  or  to  sup- 
ply vessels  in  distress  with  provisions  and  water;  and  any  failure  or  derelict 
tion  in  this  respect  can  only  be  inquired  into  before  the  commissioners,  wlio 
'  may,  in  a  proper  case,  deprive  the  pilot  of  his  warrant. 
{ByUabue  hy  the  Court.) 

Suit  for  Pilotage. 

0.  E.  3.  Wood,  for  plaintiff. 
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0.  B.  Watson  and  W.  S.  Newbury,  for  claimant. 

Deady,  J.  This  suit  is  brought  by  the  libelant,  C.  S.  Gunderson, 
against  the  schooner  Alcalde  to  enforce  the  payment  of  $28,  allied  to 
be  due  him  as  half  pilotage  under  the  law  of  Washington  Territory.  It 
appears  from  the  pleadings  and  evidence  that  the  Alcalde  is  an  American 
vessel  of  over  100  tons  burden,  engaged  in  the  coasting  trade  between 
San  Francisco  and  Astoria,  and  that  on  August  9,  1886,  while  so  en- 
gaged, she  was  off  the  bar  of  the  Columbia  river,  two  miles  ^outh  of  the 
whistling  buoy,  bound  in  for  Astoria,  when  the  libelant,  then  on  board 
the  steam-tug  Columbia,  hailed  her,  and  offered  to  pilot  her  in  over  the 
bar  to  Astoria,  which  offer  the  master  declined,  and  went  in,  drawing 
eight  feet  of  water,  without  a  pilot;  that  the  libelant  was  then  a  duly 
licensed  pilot  for  the  bar  of  the  Columbia  river,  under  the  law  of  Wash- 
ington Territory,  and  was  thereby  authorized  to  take  charge  of  and  pilot 
all  vessels  bound  in  or  out  of  the  Columbia  river,  and  to  demand  and 
receive  for  such  service  $8  per  foot  draught  for  the  first  12  feet.  The 
law  of  the  territory,  however,  permits  any  master  to  pilot  in  his  own 
vessel,  but  in  such  case  he  must  pay  the  pilot  who  first  offers  his  services 
half  pilotage;  and  vessels  "under  100  tons  burden,  engaged  in  the  coast- 
ing trade,"  shall  not  be  compelled  to  pay  pilotage  at  all. 

In  his  answer,  the  master  and  claimant,  Peter  Crack,  makes  these  two 
defenses  to  the  suit:  (1)  The  steam-tug  on  which  the  libelant  was  when 
he  made  the  offer  of  pilot  service  was  not  a  boat  "kept"  by  the  libelant, 
or  other  pilots,  "as  a  pilot-boat  to  cruise  outside  of  the  bar  of  the  Colum- 
bia river  as  by  law  required,"  but  that  said  tug  is  "the  private  property 
of  other  parties  not  pilots,"  and  "is  licensed  and  enrolled  and  used  exclu- 
sively for  towing,"  and  "is  not  known  or  equipped"  or  entitled  to  be  rec- 
ognized as  a  pilot-boat  under  the  pilot-laws  of  Washington  Territory. 
(2)  The  Alcalde,  on  August  9,  1886,  and  for  more  than  a  year  before, 
was  duly  licensed  and  enrolled  at  San  Francisco  for  the  coasting  trade, 
in  which  she  was  exclusively  engaged  between  said  last-named  place  and 
Astoria;  "and  by  reason  thereof  is  exempt  from  compulsory  pilotage  un- 
der and  by  virtue  of  the  laws  of  Oregon  in  such  cases  made  and  pro- 
vided." 

It  is  true  that  by  the  law  of  Oregon  (Sess.  Laws  1882,  p.  20)  coasting 
vessels  bound  in  or  out  of  the  Columbia  river  are  exempt  from  compul- 
sory pilotage,  without  reference  to  their  tonnage;  and  it  is  equally  true 
that  the  law  of  Washington  only  exempts  vessels  so  engaged  from  such 
pilotage  when  they  are  of  less  than  100  tons  burden.  Oregon  has  no 
exclusive  jurisdiction  over  the  subject  of  pilots  or  pilotale  on  the  Co- 
lumbia river.  The  stream,  for  all  the  purposes  of  comm  rce,  both  do- 
mestic and  foreign,  including  pilots  and  pilotage,  is  a  navi  able  water  of 
the  United  States.  In  the  absence  of  legislation  by  cong  'ess,  the  state 
may  pass  laws  r^ulating  pilots  and  pilotage  thereon,  anc  the  territory 
may  do  the  same.  2%€  Olmeamey  7  Sawy.  202,  7  Fed.  R(  p.  604.  The 
organic  act  (10  St.  172)  declares  that  the  l^slative  power  c  '  Washington 
"shall  extend  to  all  rightful  subjects  of  legislation  not  inc  )nsistent  with 
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the  constitution  and  laws  of  the  United  States."  Pilots  and  pilotage  are 
beyond  question  rightful  subjects  of  legislation,  and  were  so  regarded  as 
early  as  the  third  century.  Ex  parte  McNid,  13  Wall.  239.  Congress 
has  plenary  power  over  the  subject  as  well  in  the  territories  as  the  states, 
and  may  delegate  the  same  to  the  territorial  legislature.  The  Panama,  1 
Deady,  31,  It  follows  that  the  power  of  the  state  over  pilots  and  pilot- 
age is  limited  to  pilots  appointed  by  it  and  acting  under  its  laws;  and  it 
has  no  power  to  regulate  the  conduct  or  compensation  of  pilots  holding 
commissions  under  the  laws  of  Washington  Territory;  nor  to  exempt 
any  vessel  entering  the  Columbia  river  from  the  authority  or  demands  of 
said  pilots. 

Nor  is  it  at  all  material  that  the  Alcalde  was  engaged  in  the  coasting 
trade  only.  The  subject  of  pilots  and  pilotage  includes,  in  this  respect, 
authority  over  all  vessels  that  enter  or  leave  the  port,  or  navigate  the 
water  defined  by  law  or  usage  as  the  pilot  ground.  Whether  any  or  all 
vessels  shall  be  exempt  from  compulsory  pilotage  is  a  question  for  the 
respective  legislatures  of  the  state  and  territory.  Since  1882,  Oregon 
has  seen  proper  to  exempt  vessels  engaged  in  the  coasting  trade  from 
paying  half  pilotage  to  her  pilots  for  an  offer  of  service  which  is  declined; 
while  Washington  has  limited  the  exemption,  in  the  case  of  her  pilots, 
to  vessels  of  less  than  100  tons  burden. 

Neither  is  it  material  that  the  Alcalde  was  bound  to  Astoria,  a  port 
on  the  Or^on  side  of  the  river.  The  Columbia,  and  all  the  ports  on  it, 
are  navigable  waters  of  the  United  States,  and  neither  the  state  nor  the 
tenitory  has  any  exclusive  jurisdiction  over  them  in  the  matter  of  pilots 
age.  Either  may  authorize  or  maintain  pilots  thereon,  and  prescribe 
their  duties  and  compensation,  subject  to  the  act  of  congress  of  1837, 
(section  4236,  Rev.  St.,)  which  enacts  that  the  master  of  any  vessel 
"coming  or  going  out  of  any  port  situate  on  the  waters  which  are  the 
boundary  between  two  states,"  may  "employ  any  pilot  duly  author- 
ized or  licensed  by  the  laws"  of  either  of  said  stat«B  "to  pilot  said  vessel 
to  or  from  said  port." 

The  question  of  whether  Washington  is  a  "state"  within  the  meaning 
of  this  act  does  not  necessarily  arise  in  this  case;  for  it  is  not  claimed 
that  the  Alcalde  took  on  an  Oregon  pilot  after  the  offer  from  the  libelant. 
See  The  Ullock,  9  Sawy.  641,  19  Fed.  Rep.  207;  The  Aberccym,  26  Fed. 
Bep.  877,  and  28  Fed.  Rep.  384. 

The  offer  of  the  Washington  pilot  stands,  then,  in  my  judgment,  in 
the  same  light  as  if  there  were  no  Oregon  pilots  licensed  for  this  water. 
Oregon  has  no  more  right  to  enact  laws  for  the  Columbia  river  than 
Washington  has.  The  master  of  the  Alcalde  having  made  no  choice  be- 
tween the  pilots  of  the  two  countries,  but  contented  himself  with  the 
lefusal  of  the  libelant,  such  offer  and  refusal  must  have  effect  according 
to  the  law  of  Washington,  under  which  they  took  place. 

Pennsylvania  and  Delaware  are  coterminous  states,  situate  on  the  same 
navigable  water,  which  is  not,  however,  a  separating  boundary  between 
them.  The  case  of  The  Clymene,  9  Fed.  Rep.  164,  grew  out  of  an  at- 
tempt on  the  part  of  the  former  state  to  prevent  the  pilots  of  the  latter 
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from  piloting  vessels  entering  the  Delaware  bay  to  the  port  of  Philadel- 
phia, on  the  ground  that  the  port  was  within  the  state,  and  therefore  its 
exclusive  jurisdiction.  The  daim  was  disregarded,  and  the  case  decided 
to  be  within  the  meaning  and  purpose  of  the  act  of  1837,  although  the 
river  was  not  the  boundary  between  the  two  states,  because  they  were 
coterminous  states  situate  thereon.  The  decision  was  afSrraed  in  the 
circuit  court.  The  Clymeney  12  Fed.  Rep.  346.  In  the  district  court, 
Mr.  Justice  Butler,  speaking  generally  of  the  claim  of  Pennsylvania  to 
have  exclusive  jurisdiction  of  pilotage  for  the  port  of  Philadelphia  and 
its  commerce,  said: 

"The  relations  of  the  states  as  members  of  the  general  government — ^the 
fact  that  they  are  not  separate  independencies,  and  that  the  navigable  waters 
within  their  respective  limits  are  subject  to  common  use — must  be  constantly 
kept  in  view.  The  commerce  on  the  Delaware  bay  and  river,  no  matter 
where  from  or  where  bound,  does  not  belong  to  Pennsylvania.  That  she  and 
her  citizens  derive  a  larger  share  of  benefit  from  it  than  her  neighbors  Is  her 
good  fortune,  but  it  confers  no  right  on  her  to  say  who  shall  enter  a  port 
within  her  limits,  or  what  pilot  shall  be  employed.  The  port  itself,  consti- 
tuted of  the  public  waters  of  the  nation,  is  not  hers;  and  it  is  but  by  the  grace 
of  the  general  government  that  she  is  allowed  any  independent  voice  respect- 
ing it." 

As  to  the  other  defense,  a  few  words  will  suffice.  The  law  of  Wash- 
ington Territory,  under  which  the  libelant  acted,  provides  for  a  board  of 
pilot  commissioners,  and  gives  them  the  exclusive  authority  to  examine 
and  license  pilots  for  the  Columbia  river  and  bar.  Each  pilot  is  required 
to  give  bond  in  the  sum  of  $5,000;  and  "the  pilots"  are  required  "to 
keep  a  sea-worthy  boat  of  not  less  than  forty  tons  burden,  full-decked, 
to  cruise  outside  the  bar,"  and,  in  default  thereof,  shall  be  deprived  "oif 
their  warrants  by  the  pilot  commissioners."  They  are  also  required  to 
carry  provisions  and  water  for  the  aid  of  vessels  in  distress.  It  appears 
that  the  steam-tug  Columbia  is  a  full-decked  vessel,  of  70  tons  burden, 
propelled  by  steam,  used  for  both  towing  and  pilotage  on  the  bar  of  the 
Columbia  river;  that  she  is  owned  by  private  parties,  not  pilots,  and  the 
libelant  gets  from  her  owners  $100  a  month  for  his  compensation  or  share 
of  the  earnings. 

The  claimant  contends  that  this  is  not  a  compliance  with  the  law  of 
Washington  on  the  subject  of  keeping  a  boat.  But  is  this  contention 
well  founded?  And,  first,  it  is  to  be  observed  that  the  pilots  are  not 
required  "to  own"  a  pilot>-boat,  but  only  "to  keep"  one.  It  makes  no 
difference  who  owns  the  boat,  so  they  have  the  use  of  her  for  pilot  pur- 
poses. Nor  is  it  an  objection  that  she  is  propelled  by  steam  rather  than 
sails,  but  the  contrary;  or  that  she  is  engaged  in  towing  ako,  unless  she 
is  thereby  prevented  from  putting  a  pilot  on  board  a  vessc  in  due  time. 
Again,  the  pilots  may  compensate  the  owner  of  the  tug  or  her  use  or 
service  in  any  way  the  parties  may  agree  on.  For  instai  ce,  they  may 
put  the  sums  received  for  pilotage  and  towage  into  a  comi  ion  fund,  and 
divide  it  on  some  prearranged  basis,  or  they  may  agree  bat  the  pilot 
shall  have  so  much  a  month  in  any  event.  These  are  ma  ters  which  do 
not  concern  the  parties  to  whom  pilot  service  is  tendered|  and  it  is  not 
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apparent  why  such  an  arrangement  is  not  a  substantial  and  even  a,  full 
compliance  with  the  law. 

But  I  am  satisfied  that  the  question  of  whether  a  pilot  is  complying 
with  the  law  in  keeping  a  sufficient  boat  for  pilot  purposes  can  only  be 
made  before  the  commissioners.  Indeed,  it  matters  not  to  the  master 
of  a  vessel  to  whom  a  pilot  offers  his  services  on  the  pilot  ground  how 
he  gets  there.  He  may  have  trusted  to  a  canoe,  or  even  swam  out.  If 
he  is  on  the  ground,  and  ready  and  capable  of  taking  charge  of  the  ves- 
sel, that  is  aU  the  master  can  require.  In  the  case  of  The  Panamay  1 
Deady,  33,  the  question  was  mooted,  but  not  actually  decided,  whether, 
in  a  suit  for  pilotage,  it  could  be  set  up  as  a  defense  that  the  libelant  did 
not  keep  a  suflScient  boat  on  or  outside  the  bar  to  cruise  for  vessels.  In 
dismissing  the  question,  the  court  said:  "The  l^slature  has  confided 
the  administration  of  the  law  in  these  matters  to  the  pilot  commis- 
sioners." 

The  commissioners  have  the  power  to  deprive  a  pilot  of  his  wawant 
for  inattention  to  his  duty,  or  a  failure  to  provide  or  keep  a  suflicient 
boat  wherewith  to  perform  the  same.  The  statute  has  expressly  con- 
ferred'this  authority  on  them,  and  it  is  contrary  to  all  the  analogies  of 
the  law  that  a  dereliction  in  this  respect  should  be  inquired  of  collater- 
ally or  elsewhere.  Indeed,  it  would  be  intolerable  and  interminable  if, 
in  every  suit  for  half  pilotage,  the  libelant  could  be  required  to  show  to 
the  satisfaction  of  the  court  that  he  had  kept  a  sufficient  boat  on  the 
bar,  sufficiently  supplied  with  "provisions  and  water"  for  the  aid  of  ves- 
sels in  distress. 

The  fact  is,  I  suppose,  that  the  resistance  in  this  and  other  cases  to 
the  employment  of  Washington  pilots  is  carried  on  in  the  interest  of  the 
state  pilots  at  Astoria,  who  seem  to  assume  that,  because  the  commerce 
of  the  Columbia  river  belongs  mainly  to  Oregon,  Washington  ought  not 
to  be  allowed  to  maintain'  pilots  thereon,  or  to  make  any  rules  or  regu- 
lations in  the  matter  of  pilotage  different  from  those  of  Oregon.  But, 
as  neither  Oregon  nor  Washington  have  any  power  over  the  pubject  ex- 
cept what  is  permitted  to  them  by  congress,  neither  can  require  that  the 
legislation  of  the  other  shall  be  conformed  to  its  own,  or  be  confined  to 
the  commerce  pertaining  to  the  ports  thereof.  The  only  mode  of  securing 
uniformity  of  regulation  is  by  an  appeal  to  congress,  with  whom  the  ulti- 
mate control  of  ttie  whole  subject  rests. 

There  must  be  a  decree  for  the  libelant  for  the  amount  sued  for,  with 
interest  from  the  filing  of  the  libel,  and  costs  and  disbursements;  and  it 
18  BO  ordered. 
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Neilsen  V.  Jesup  and  others. 
{Diatrict  Court,  S.  D.  New  York.    Marcli  4, 1887.) 

1,  Demttrr AGE— Bill  op  Ladtkg — ^Holder's  Liabilitt— Subcontracts. 

A  vessel,  in  deliveriDg  cargo,  is  not  bound  to  look  beyond  the  owner  and 
holder  of  the  bill  of  lading.  As  he  has  the  control  of  the  delivery  and  accejjt- 
ance  of  the  goods,  he  is  responsible,  on  accepting  the  goods  under  the  bill 
of  lading,  for  freight  and  demurrage  according  to  its  terms.  He  cannot  relieve 
himself  from  responsibility  by  subcontracts  for  a  delivery  to  others,  who  do 
not  act  directly  under  the  bill  of  lading,  but  only  under  the  consignee's  orders. 

2,  Same— Case  Stated. 

J.,  the  owner  and  consignee  of  certain  iron  rails,  sold  them  to  arrive,  to  a 
railroad  company,  to  be  delivered  **ex  ship,  free  of  duties;  terms,  cash  on 
handing  invoice  and  order  on  vessel  when  they  arrive  in  New  York."  On 
arrival,  J.  entered  the  goods  at  the  customhouse,  and  paid  duties  and  freight. 
P.  &  C,  who  had  acted  as  agents  for  J.  in  some  matters  concerning  the  rails, 
procured  the  ship  a  berth,  and  received  from  J.  the  invoice  and  order  on  the 
vessel  for  delivery,  with  a  request  to  collect  payment  from  the  railrosd  com- 
pany, which  they  subsequently  did.  There  was  unreasonable  delay  in  un- 
loading the  ship,  partlj[  in  removing  the  iron  from  the  dock,  and  partly 
throng  difficulty  in  getting  lighters.  Held  that,  whether  or  not  P.  A  C»  really 
acted  m  reference  to  the  delivery  of  the  iron  for  themselves  or  for  the  railroad 
company,  J.  was  liable  to  the  ship  for  the  demurrage,  and  must  look  to  his 
venaees  or  to  P.  &  C.  for  his  indemnity,  if  the  delay  was  by  their  fault. 

Libel  for  Demurrage. 

WUcox,  Adams  &  Maddin,  for  libelant. 

Biddle  &  Wardy  for  respondents. 

Brown,  J.  On  the  thirty-first  of  May,  1880,  the  bark  Porro  arrived 
at  this  port  with  a  quantity  of  iron  rails,  shipped  at  Cardiff  by  Guest  & 
Co.,  to  be  "delivered  at  New  York,  unto  order  or  assigns,  he  or  they 
paying  freight  of  said  goods,  and  other  conditions  as  per  charter-party." 
The  charter-party  provided  for  the  discharge  "as  fast  as  the  custom  of 
the  port  will  admit,"  and  for  "demurrage  over  and  above  the  lying  days 
at  fourpence  per  register  ton  per  day."  The  vessel  was  entered  at  the 
custom-house  on  the  first  day  of  June.  On  the  3d  she  was  ordered  to 
South  Third  street,  Williamsburgh,  where  she  arrived  the  next  day,  got 
a  berth,  and  was  ready  to  discharge.  Part  of  the  cargo  was  discharged 
on  the  dock  and  part  into  lighters.  The  discharge  on  the  dock  was 
stopped  because  that  already  landed  was  not  removed  so  as  to  permit 
more  without  incumbering  the  dock;  and  there  was  delay  in  sending 
lighters,  in  part,  at  least,  through  difficulty  in  obtaining  them  at  that 
time.  Through  these  various  causes,  the  cargo  was  not  fi  Qy  discharged 
until  June  25th.  Fourteen  daj^s  were  a  reasonable  tim<  to  discharge, 
which  should  have  been  completed,  omitting  the  interve  ing  Sundays, 
at  least  by  the  21st. 

There  is  no  custom  proved  that  throws  upon  the  ship  t 
loss  of  the  remaining  four  days.     She  is  therefore  entitlec 
for  that  time,  and  the  only  question  is  whether  the  resp<  ndents  in  this 
action  are  responsible  for  it.     The  respondents,  constitut  ag  the  firm  of 
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Jesup,  Paton  <feCo.,  had  in  November  previous  bought  5,000  tons  of 
Guest  &  Co.'s  rails  on  joint  account  for  themselves  and  Clark,  Post  & 
Martin,  to  be  forwarded  from  CardifiF.  On  the  twenty-second  of  Decem- 
ber following  they  sold  2,000  tons  to  the  Detroit,  Mackinac  &  Marquette 
Railroad  Company,  to  be  delivered  "ex  ship  in  the  port  of  New  York, 
free  of  aU  duties;  terms,  cash  in  New  York,  on  handing  invoice  and 
order  on  vessel  for  the  rails  when  they  arrive  in  New  York."  Per- 
kins <fe  Choate, .  or  their  predecessors,  had  acted  as  agents  of  the  re- 
spondents in  the  purchase;  and,  in  consequence  of  delays  in  the  receipt 
of  the  iron  from  Europe,  it  would  seem  that  they  had  supplied,  by  way 
of  loan,  a  part  of  the  2,000  tons  contracted  to  be  sold  to  the  railroad 
company,  which  was  to  be  returned  to  them  out  of  the  shipment  in  ques- 
tion. It  was  they  personally  who  dealt  with  the  master,  selected  a 
berth,  and  directed  the  master  to  it,  and  attended  to  procuring  lighters. 
On  the  second  of  June,  Jesup,  Paton  &  Co.,  as  indorsees  and  holders  of 
the  bill  of  lading,  made  due  entry  at  the  custom-house  of  the  rails 
brought  by  the  Porro,  in  their  own  names  as  owners;  inclosed  a  custom- 
house permit,  bill  of  lading,  and  invoice  to  Perkins  &  Choate,  and  re- 
quested them  to  collect  from  the  railroad  company  the  amount  due  upon 
its  purchase.  On  the  ninth  of  July  the  respondents  acknowledged  the 
statement  of  Perkins  &  Choate  of  the  eighth,  with  their  inclosure  of  a 
check  for  $48,235.09  to  cover  the  balance  due  for  rails  "per  Ariel  and 
Porro.''  The  freight  was  paid  in  full  by  respondents, — a  part  during 
the  course  of  the  discharge,  and  the  balance  after  the  discharge  was  com- 
pleted. 

Upon  these  facts,  I  am  of  opinion  that  the  respondents  are  liable  for 
the  demurrage,  although  their  vendees  may  have  been  in  fault,  and  may 
be  bound  to  indemnify  the  respondents  for  the  delay.  The  liability  for 
demurrage  was  in  this  case  a  part  of  the  express  contract  of  the  bill  of 
lading.  Betts,  J.,  in  Sprague  v.  West,  1  Abb.  Adm.  548,  554,  describes 
demurrage  as  "only  an  extended  freight  or  reward  to  the  vessel  in  com- 
pensation of  the  earnings  she  is  improperly  caused  to  lose."  In  this 
view,  the  consignee  who  is  liable  for  freight  would  be  equally  liable  for 
demurrage.  I  have  not  been  referred  to  any  case  sustaining  a  severance 
as  to  these  liabilities  under  circumstances  like  the  present. 

The  general  rule  undoubtedly  is  that  the  consignee  and  indorsee  of  the 
bill  of  lading  who  is  owner  of  the  goods  and  of  the  bill  of  lading,  and 
who  accepts  the  goods  under  the  bill  of  lading,  is  bound  by  its  terms. 
If  he  accepts  the  goods  under  the  bill  of  lading,  he  is  presumed  to  agree 
to  pay  the  stipulated  freight,  and  to  receive  the  goods  within  a  reason- 
able time,  or  within  the  agreed  time,  or  else  pay  what  the  bill  of  lading 
requires  for  the  delay.  '  He  cannot  by  his  subcontracts  with  others  shift 
his  responsibility  upon  those  who  do  not  become  parties  to  the  bill  of 
lading,  and  do  not  thereby  assume  any  direct  relations  with  the  ship, 
nor  acquire  any  legal  control  of  her  movements,  nor  owe  her  any  legal 
duty.  The  vessel  is  not  bound  to  look  beyond  the  owner  and  holder  of 
the  bill  of  lading,  because  he  has  the  right  to  control  the  delivery  and 
the  acceptance  of  the  goods  under  it.     The  ThaTueSj  14  Wall.  98,  107. 
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For  any  unreasonable  delay  in  the  acceptance  of  the  goods,  and  in-  en- 
abling the  ship  to  deliver,  he  is  therefore  primarily  responsible.  To 
avoid  this  responsibility,  he  must  either  refuse  acceptance,  or  find  some 
other  person  who,  both  as  vendee  of  the  goods  and  as  assignee  and  holder 
of  the  bill  of  lading,  becomes  substituted  in  his  place  and  to  his  rights 
and  liabilities,  through  direct  relations  with  the  ship  under  and  by  virtue 
of  the  bill  of  lading.  This  is  precisely  what  neither  the  railroad  com- 
pany nor  Perkins  &  Choate  did  in  this  case.  The  terms  of  sale  to  the 
railroad  company  were:  "All  duties  paid,  and  cash  on  handing  invoice 
and  order  on  vessel,"  after  arrival.  These  terms,  it  will  be  observed, 
did  not  include  any  indorsement  or  delivery  of  the  bill  of  lading.  The 
opposite  was  plainly  intended,  because  the  respondents  were  to  pay  the 
duties,  and  hence  were  to  enter  the  goods  as  theirs;  to  do  which  the  bill 
of  lading  must  have  been  held  and  used  by  them  as  their  own,  as  in  fact 
it  was.  This  fixed  the  right  of  the  ship  to  hold  the  respondents,  and  to 
look  to  them  alone  for  freight,  and  for  a  timely  acceptance  of  the  goods, 
in  order  to  enable  the  ship  to  earn  her  freight  without  unreasonable  de- 
lay. The  fact  that  the  railroad  company  had  agreed  to  take  the  goods 
€x  ship,  and  on  receipt  of  the  invoice  and  order  upon  the  ship,  might 
charge  that  company  for  the  delay  as  between  it  and  the  respondents. 
That  did  not  relieve  the  latter.  The  liability  of  the  company  would  de- 
pend, not  only  upon  the  terms  of  its  contract,  but  upon  the  notice  it 
received  from  the  respondents  under  the  contract.  The  notice  itself 
might  have  been  long  delayed,  or  insuflScient,  or  the  papers  delivered 
imperfect.  With  none  of  these  things  had  the  ship  anything  to  do.  She 
owed  no  duty  directly  to  the  railroad  company,  but  only  to  the  respond- 
ents, as  the  consignees  and  holders  of  the  bill  of  lading,  to  deliver  ac- 
cording to  the  orders  of  the  latter.  Any  persons  receiving  goods,  or 
dealing  with  the  ship,  under  the  respondents'  orders,  and  not  directly 
under  the  bill  of  lading,  dealt  with  the  ship,  as  between  her  and  the  re- 
spondents, as  the  representatives  only  of  the  latter  in  receiving  the  goods. 
Fbwler  v.  Knoop,  4  Q.  B.  Div.  299. 
The  libelants  are  therefore  entitled  to  a  decree. 


The  Doris  Ecehoff. 

Loud  and  others  v.  The  Doris  Eckhoff,  etc 

{JOUdrict  Court,  8.  D.  New  Tork.    February  15, 1887.) 

Admiraltt— PRAoncB— Stipxjlation  fob  Value— Estoppel— Limitbd  Liabil- 
ITT— Amendment— Rbappraibe&iekt. 

Where^  upon  arrest,  a  vessel  is  released  upon  a  stipulation  given  for  her 
value,  and  by  subsequent  amendment,  in  the  progress  of  the  cause,  is  allowed 
to  plead  the  statutes  in  limitation  of  liability,  the  owners  are  not  estopped  by 
the  stipulation  from  showing  that  the  stipulated  value  included  the  value  of 
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subsequent  repairs.  The  stipulation  for  value  to  release  from  arrest  and  the 
undertakiD>2:  given  under  the  statute  of  limited  liability  being  for  different 
purposes,  reappraisemeut  should  be  allowed  to  fix  the  value  of  the  vessel  and 
freight  at  the  termination  of  the  voyage,  as  determining  the  statute  limit  of 
liability  in  case  the  owners  are  found  entitled  to  its  benefits. 

In  Admiralty. 

George  A.  Blacky  for  libelants* 

Qoodrichy  Deady  &  Ooodrichy  for  respondents. 

Bbovtn,  J.  The  bark  Doris  Eckhoff,  having  been  libeled  for  damages 
inflicted  upon  the  libelant's  vessel,  both  being  in  tow  of  steam-tugs,  was 
released  from  custody  upon  the  execution  of  a  stipulation  for  the  sum 
of  $8,000,  her  appraised  value.  Both  vessels,  as  the  evidence  shows, 
were  damaged  by  the  collision.  Prior  to  the  hearing,  an  amendment 
to  her  answer  was  allowed,  setting  up  the  statutes  in  limitation  of  liabil- 
ity as  a  partial  defense.  The  libelant  now  contends  that  the  owners  of 
the  bark  and  the  stipulators  are  estopped  by  the  appraisement  and  the 
stipulation  in  the  sum  of  $8,000  from  proving  that  her  surrender  value,, 
for  which  her  owners  would  be  accountable  under  the  statutes  in  limita- 
tion of  liability,  is  any  less  than  the  amount  of  their  stipulation  given 
in  this  cause.  I  cannot  sustain  the  libelant's  position.  There  is  no 
doubt  that  the  stipulation  stands  in  the  place  of  the  res,  and  that  the 
stipulators,  to  the  extent  of  their  stipulation,  are  substituted  for  the 
steamer,  and  are  liable  'Ho  the  exercise  of  all  those  authorities  on  the 
part  of  the  court  which  the  tribunal  could  properly  exercise  if  the  thing 
were  still  in  the  custody  of  the  court."  The  Webb,  14  Wall.  418;  U.  S. 
V.  AmeSj  99  U.  S.  36.  If  the  bark  were  still  in  custody,  the  amount 
which  her  owners  would  be  obliged  to  pay  in  order  to  exonerate  them- 
selves from  liability  would  be,  not  her  value  as  she  then  was,  but  her 
value  immediately  after  the  collision,  or  after  the  termination  of  the 
voyage.  27ie  Great  Western,  118  U.  S.  520,  525,  6  Sup.  Ct.  Rep.  1172. 
The  value  of  the  repairs  that  might  have  been  made  upon  her  in  the 
meantime  would  be  excluded.  IJie  Oily  of  Norwich,  118  U.  S.  468, 471, 
6  Sup.  et.  Rep.  1150. 

When  the  bark  was  appraised,  and  released  upon  the  stipulation  for 
$8,000,  it  would  seem  that  no  proceedings  in  limitation  of  liability  were 
contemplated.  This  limitation  was  not  set  up  in  the  original  answer. 
The  object  of  the  stipulation  was  simply  the  immediate  release  of  the 
vessel,  and  her  delivery  to  her  owners,  without  reference  to  any  question 
of  limited  liability.  When  it  afterwards  appeared  that  application  for 
a  limitation  of  liability  might  be  expedient,  there  is  no  good  reason  why 
the  owners  should  be  precluded  from  showing  the  actual  value  of  the 
vessel  at  the  termination  of  the  voyage,  exclusive  of  any  repairs  between 
that  time  and  the  time  when  the  stipulation  was  given.  The  objects  of 
the  two  stipulations  are  quite  distinct, — ^the  one  ia  for  the  immediate 
possession  of  the  vessel  as  she  is;  the  other,  for  the  payment  into  court 
of  her  value  in  her  damaged  condition  at  the  dose  of  the  voyage,  or  se- 
curity for  that  value.     If  the  vessel  were  stiU  in  custody,  upon  the  ameud- 
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ment  that  has  been  allowed  setting  np  the  defense  of  limited  liability, 
an  appraisement  would  be  ordered  of  her  value  at  the  close  of  the  voy- 
age in  her  damaged  condition.  As  the  stipulation  already  given  repre- 
sents her  value  in  her  improved  condition,  and  is  subject  to  all  orders  of 
the  court  that  might  affect  the  res  itself,  if  still  in  possession,  it  is  com- 
petent for  the  court  to  admit  an  appraisement  of  the  vessel  in  her  dam- 
aged condition,  and  to  substitute  that  measure  of  liability  in  case  the 
claimants  are  entitled  to  the  benefits  of  the  statute.  In  the  case  of  The  (Xty 
of  Norvjichj  above  cited,  the  original  stipulation  was  for  $70,000.  A  re- 
appraisement  was  afterwards  allowed  upon  amendment,  upon  which  the 
owners  were  required  to  pay  but  $2,500,  her  value  before  raising  and 
repair,  and  this  was  aflSrmed  by  the  supreme  court.  Pages  471,  489- 
493. 

It  will  doubtless  be  the  duty  of  the  commissioner  to  scrutinize  closely 
any  efforts  that  may  be  made  to  depreciate  unduly  the  value  of  the  bark 
in  her  damaged  condition,  or  her  value  when  repaired.  There  is  no 
reason,  however,  to  apprehend  any  such  attempt  in  this  case  more  than 
in  ordinary  cases.  That  is  no  reason  for  holding  the  owners  or  the  stip- 
ulators to  the  value  of  $8,000,  which  plainly  was  not  intended  as  her 
damaged  value,  nor  given  in  reference  to  proceedings  in  limitation  of  liar 
bility ;  and  upon  the  precedent  of  The  Ovty  ofNorwidi  it  is  clearly  the  duty 
of  the  court  to  admit  proof  of  her  value  at  the  close  of  the  voyage,  and 
before  repair. 

Since  writing  the  above,  I  find  that  similar  proof  fn  rednotion  of  liabUlty  uvon  a 
bond  for  value  was  admitted  by  Dr.  Lushinotoh  in  the  Ccue  of  Du(^i099€  De  BraoaaUt 
1  Swab.  264.  '  .  ^  ^ 


The  Noddleburn. 

(OireuU  Court,  D.  Oregon.    February  8, 1887.) 

f 

1.  District  CtoxjRT—JuiuBDicTiow— Torts  ow  the  High  Seas. 

The  district  courts  have  cognizance  of  torts  committed  on  the  high  seas, 
when  the  parties,  or  the  vessel  are  found  within  their  Jurisdiction,  without 
reference  to  the  nationality  of  either. 
9.  Same— Exercise  of  Jxtrisdiction— Dibcrbtiok  of  Coitrt. 

The  court  may  in  its  discretion  take,  or  decline  this  Jurisdiction,  in  the  case 
of  a  controversy  between  foreigners;  and  its  action  in  this  respect  will  be 
followed  on  appeal,  unless  it  plainly  appears  to  the  appellate  court,  that  such 
discretion  has  been  wrongly  exercised. 
8.  Keolioehce — Ikjxtrt  to  Sbahbn  from  Defective  Crane-Line. 

On  the  evidence,  the  finding  of  the  district  court,  that  the  injury  to  the 
libelant  was  caused,  without  his  fault,  by  a  defective  crane-line,  which  defect 
was  known  td  the  master,  affirmed,  and  the  damages  given  therefor  allowed, 
with  interest  and  costs. 

{Syllabus  by  the  Ocmrt) 

In  Admiralty.     Snit  for  damages  and  wages. 

Appeal  from  district  court.     Decree  in  28  Fed.  Rep.  855|  afBrmecL 

Edward  N.  Deady,  for  libelant. 

C,  E.  8»  Woody  for  claimant. 
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Sawyer,  J.  The  bark  Noddlebum  is  a  British  vessel,  and  the  claim- 
aDt,  master,  and  libelant  are  British  subjects.  Although  the  point  as 
to  the  jurisdiction  of  the  court  over  the  subjectrmatter  does  not  appear 
to  have  been  much  relied  on  in  the  district  court,  it  is  quite  earnestly 
pressed  here.  Under  the  authorities  cited  by  the  district  judge,  and  the 
reasoning  found  in  them,  I  think  there  can  be  little  doubt  that  the  court 
had  jurisdiction.  All  actions  for  injuries  ex  delicto  to  the  person,  and 
actions  on  contracts,  are  transitory,  and  may  generally  be  maintained 
wherever  the  parties  may  be  found,  whether  in  the  country  where  the 
cause  of  action  arose  or  elsewhere. 

This  suit  is  of  that  nature,  upon  a  cause  for  which  the  ship  as  well  as 
the  master  is  liable.  The  cause  of  action  arose  upon  the  high  seas,  and 
it  is  a  case  of  admiralty  and  maritime  jurisdiction.  The  parties,  at  the 
time  of  the  commencement  of  the  suit,  were  all  within  the  territorial  ju- 
risdiction of  the  court,  and  the  statutes  of  the  United  States  confer  juris- 
diction "  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction. "  Both 
the  subject-matter  and  the  parties  were,  therefore,  at  the  time  of  filing 
the  libel,  within  the  jurisdiction  of  the  district  court.  Bemhard  v.  Oreene^ 
3  Sawy.  230;  The  Bdgerdand,  114  U.  S.  355,  5  Sup.  Ct.  Rep.  860. 

But,  there  being  no  treaty  stipulations  controlling  the  matter,  the  cases 
cited  also  recognize  the  principle  that  where  a  cause  of  suit  of  this  kind 
arises  upon  the  high  seas,  between  subjects  of  a  foreign  nation,  it  is  a 
matter  of  sound  discretion  with  the  court,  depending  upon  the  circum- 
stances of  the  particular  case,  whether  it  will  exercise  or  decline  4o  ex- 
ercise jurisdiction.  The  Belgenland,  114  U.  S.  364,  5  Sup.  a.  Rep.  860. 
Says  the  court  in  this  case: 

''But,  although  the  courts  will  use  a  discretion  about  assuming  a  jurisdic- 
tion of  controversies  between  foreigners  in  cases  arising  beyond  the  territo- 
ria]  jurisdiction  of  the  country  to  which  the  courts  belong,  yet  where  such 
controversies  are  communis  juris,  that  is,  where  they  arise  under  the  com- 
mon law  of  nations,  special  grounds  should  appear  to  induce  the  court  to  deny 
its  aid  to  a  foreign  suitor  when  it  has  jurisdiction  of  the  ship  or  party  charged. 
The  existence  of  jurisdiction  in  all  such  cases  is  beyond  dispute.  The  only 
question  will  be  whether  it  is  expedient  to  exercise  it.  See  2  Pars.  Shipp.  & 
Adm.  226,  and  cases  cited  in  notes." 

In  this  case  the  court  decided  that  there  was  a  proper  occasion,  under 
all  the  circumstances,  for  taking  jurisdiction;  and  it  acted  upon  that  de- 
termination. In  the  language  of  the  supreme  court  in  The  Bdgenland^ 
114  U.  S.  368,  5  Sup.  St.  Rep.  860:  "As  the  assumption  of  jurisdic- 
tion in  such  cases  depends  so  largely  on  the  discretion  of  the  court  of 
first  instance,  it  is  necessary  to  inquire  how  far  an  appellate  court  should 
undertake  to  review  its  action."  The  court  quotes  from  an  English  case 
(The  Lean  XIIL ,  8  Prob.  Div.  121)  on  this  point  as  follows:  " '  The  plain- 
tiff must  show  that  the  judge  has  exercised  his  discretion  on  wrong  prin- 
ciples, or  that  he  has  acted  so  absolutely  difiFerently  from  the  view  which 
the  court  of  appeals  holds,  that  they  a^re  justified  in  saying  he  exercised 
it  wrongly.  I  cannot  see  that  any  wrong  principle  has  been  acted  on 
by  the  learned  judge,  or  anything  done  in  the  exercise  of  his  discretion 
so  unjust  or  unfair  as  to  entitle  us  to  overrule  his  discretion;'"  and  the 
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supreme  court  then  adds:  "This  seems  to  ns  to  be  a  very  sound  view  of 
the  subject;  and,  acting  on  this  principle,  we  certainly  see  nothing  in 
the  course  taken  by  the  district  judge,  in  assuming  jurisdiction  of  the 
present  case,  which  calls  for  animadversion." 

So,  also,  I  see  nothing  in  the  action  of  the  court  below  "in  assuming 
jurisdiction  of  the  present  case  which  calls  for  animadversion."  Indeed, 
it  would  be  but  little  short  of  an  arbitrary  denial  of  justice,  in  many 
cases  of  this  kind,  to  turn  a  party  out  of  court,  and  refer  him  to  the 
courts  of  his  own  country,  with  the  probability  that  he  could  never  find 
the  ship  in  a  port  of  the  nation  to  which  it  belongs,  and  whither,  per- 
haps.from  poverty,  or  in  consequence  of  his  injury,  or  from  other  causes, 
the  injured  party  could  not  follow  it;  and,  if  he  did,  his  witnesses  would 
probably  be  scattered,  and  the  evidence  to  establish  his  right  unattain- 
able. In  such  cases  there  could  be  nothing  to  affect  injuriously  the 
rights  of  the  nation  to  which  the  ship  belongs.  Indeed,  it  is  its  interest 
that  justice  should  be  properly  administered  between  its  subjects  by 
some  impartial  tribunal,  such  as  the  court  of  a  foreign  friendly  nation  is 
likely  to  be.  I  see  nothing  in  this  case  to  justify  interfering  with  the 
discretion  as  exercised  by  the  district  judge. 

As  to  the  merits  of  the  controversy,  I  have  examined  all  the  evidence 
with  care,  and  I  see  no  substantial  reason  to  find  fault  with  the  conclu- 
sions attained  by  the  district  judge  upon  the  facts,  or  the  law  applied  to 
them.  There  is  some  conflict  in  the  testimony  upon  some  of  the  male- 
rial  facts,  but  upon  the  whole  I  think  the  district  judge  was  correct  in 
his  findings  of  facts.  At  all  events  he  had  the  witnesses  before  him,  and 
was  in  a  better  position  to  judge  of  the  credibility  of  the  opposing  wit- 
nesses upon  the  points  of  difference  than  this  court  can  be.  But  upon 
the  evidence  as  presented  in  the  record  I  am  satisfied  \vnth  his  findings. 

I  therefore  affirm  and  adopt  the  findings  of  fact  as  stated  in  the  decree 
of  the  district  court,  and  affirm  the  decree.  It  is  therefore  ordered  that 
a  decree  be  entered  in  favor  of  the  libelant  and  appellee  for  the  sum  of 
$1,570.70,  with  interest  thereon  at  the  rate  of  7  per  cent,  per  annum 
from  the  date  thereof,  October  23, 1886,  till  the  entry  of  the  decree  now 
ordered,  together  willi  his  costs  and  disbursements  herein,  to  be  duly 
taxed. 
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Arnold  and  others  v.  Chesebbough  and  others.^ 
(Circuit  Court,  E,  2>.  New  York.    January  11, 1887.) 

1.  TRiAii— Exhibition  of  Pafbb  to  Witness— Right  of  Opponent  to  Inspect 

Pafbb. 

The  exhibition  of  a  paper  to  a  witness  on  the  stand  entitles  the  opposite 
party  to  an  inspection  of  the  paper. 

2.  Same—Exhibition  of  Bignatube. 

But.  where  only  the  signature  attached  to  a  paper  is  exhibited  to  the  wit- 
ness,  that  fact  does  not  entitle  the  opposite  party  to  inspect  the  paper  con- 
taining Uie  signature. 
P.  Same— Pboduotion  of  Papers— Test  of  Vebacitt  of  Witness. 

The  issue  in  the  case  being  whether  J.  C.  had  been  the  wife  of  B.  C,  de- 
ceased, the  question  was  whether  certain  papers  bearing  upon  the  relations  of 
the  parties,  and  in  the  possession  of  0.  C,  executor  of  B.  C,  and  defendant 
herein,  should  be  produced  prior  to  the  examination  of  J.  C.  Held  that,  the 
▼eracity  of  J.  0.  being  largely  involved  in  this  case,  she  should  give  her  tes- 
timony before  inspecting  the  papers,  in  order  to  better  enable  the  court  to 
Judge  of  her  veracity. 

4.   IhCECUTORS  AND  ADMINISTRATORS— CLAIM  BY  ALLEGED  WiFE— EXAMINATION 

OF  Executor  Touching  Estate— Proof  of  Marriage. 

Where  the  issue  is  whether  a  woman  was  the  wife  of  a  person  now  de- 
ceased, the  executor  of  such  decedent  should  not  be  examined  touching  de- 
cedent's estate  until  after  the  decision  of  the  court  upon  the  principal  ques- 
tion, viz.,  the  question  of  marriage. 

In  Eqtdty. 

Qeorge  W.  Norris^  for  complainants. 

JBIiM  &  Schley y  for  defendants. 

Benedict,  J.  In  this  case  several  questions  which  have  arisen  upon 
the  taking  of  the  testimony  before  an  examiner  have  been  presented  to 
me  for  decision.  The  first  question  is  whether  the  plaintiff  can  require 
the  defendant  Charles  A.  Chesebrough,  when  examined  as  a  witness  for 
the  plaintiff,  to  produce  certain  papers  admitted  to  be  in  bis  custody,  or 
in  the  custody  of  his  counsel  for  him.  It  appears  that  on  a  former  oc- 
casion when  one  Harran  was  examined  as  a  witness  for  the  plaintiff  in 
this  case,  the  defendant's  counsel  exhibited  to  Harran  what  purported  to 
be  a  signature  attached  to  certain  papers,  and  inquired  of  the  witness 
whether  the  signature  was  his.  As  to  some  of  the  signatures  Harran  was 
unable  to  state;  as  to  others,  he  said  the  signature  was  his.  The  papers 
were  thereupon  marked  for  identification  by  the  examiner,  and  retained 
by  the  defendant's  counsel.  Upon  these  facts  the  plaintiff  now  claims 
the  right  to  inspect  the  papers  the  signatures  of  which  were  so  exhibited 
to  Harran.  I  have  often  ruled  at  msipriui  that  the  exhibition  of  a  pa- 
per to  a  witness  on  the  stand  entitles  the  other  side  to  an  inspection  of 
the  paper  so  shown  the  witness.  This  ruling  has  not  proceeded  upon 
the  ground  that  a  paper  becomes  evidence  in  a  cause  by  the  mere  proof 
of  its  execution,  but  upon  the  ground  that  a  party  is  entitled  to  be  in- 
formed as  to  what  transpires  between  his  opponent  and  a  witness  while 


^Baponed  by  Bd^ard  G.  Benedict,  Esq.,  of  the  New  York  bar. 
v.30F.no.3— JO 
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on  the  stand.  The  mere  exhibition  of  a  paper  to  a  witness  on  the  stand 
does  not  make  the  paper  evidence,  nor  does  it  entitle  the  opposite  party 
to  a  possession  of  the  paper;  but  such  an  exhibition  does,  in  my  opin- 
ion, entitle  the  opposite  party  to  see  the  paper  so  exhibited.  A  door  for 
great  abuse  is  opened,  as  it  seems  to  me,  if  one  party  can  exhibit  to  a 
witness  on  the  stand  a  paper,  and  keep  the  opposite  party  and  the  court 
in  ignorance  as  to  what  was  written  on  the  paper.  To  prevent  an  im- 
proper communication  to  a  witness  while  being  examined  is  the  reason 
of  the  ruling,  and  the  reason  seems  to  me  to  be  sound.  But  I  do  not 
see  that  the  plaintiff,  in  applying  for  the  production  of  the  papers  in 
question,  brings  himself  within  the  rule.  The  papers  were  not  shown 
the  witness,  but  only  what  purported  to  be  the  signature  to  the  papers, 
and  an  inspection  of  that  alone  is  not  what  the  plaintiff  desires.  It  might 
be  convenient  for  the  plaintiff  to  have  the  papers  themselves,  for  the 
purposes  of  cross-examination,  but  that  affords  no  foundation  for  a  right 
to  require  their  production  by  the  opposite  party.  As  to  the  papers 
themselves,  I  do  not  see  but  that  the  position  is  the  ordinary  one  where 
notice  to  produce  is  given,  and,  on  failure  to  produce,  parol  evidence  of 
the  contents  admitted. 

The  second  question  arises  as  follows:  The  issue  in  the  case  is  whether 
one  Josephine  Cregier  was  the  wife  of  one  Blasius  Chesebrough,  now  de- 
ceased. The  defendant  Charles  A.  Chesebrough,  executor  of  Blasius, 
has  in  his  possession  as  executor  certain  papers, — such  as  letters  of  Jose- 
phine to  Blasius,  the  alleged  husband ;  letters  of  Josephine  to  her  mother ; 
and  certain  hotel  bills,  apparently  paid  by  Blasius,  and  tending  to  show 
the  relation  between  Blasius  and  Josephine, — ^which  he  is  required  by  a 
subpoena  duces  tecum  to  produce.  The  papers,  it  is  insisted  by  the  coun- 
sel for  the  plaintiff,  afford  direct  evidence  in  support  of  the  averment  in 
the  bill  of  a  marriage  between  Blasius  and  Josephine,  and  may  be  pro- 
duced in  court  by  a  subposna  duces  tecum,  and  may  be  proved  by  the  de- 
fendant as  a  witness  for  the  plaintiff.  The  defendant  objects  to  the  pro- 
duction of  the  papers  at  this  time  upon  the  sole  ground  that  the  testimony 
of  Josephine  has  not  yet  been  taken  in  support  of  the  bill,  and  that 
when  she  is  examined  the  defendant  is  entitled  to  have  her  testimony 
given  without  previous  inspection  of  these  papers,  because  in  that  way 
her  veracity  will  be  the  better  tested.  Counsel  for  the  defendant  offers 
to  produce  the  papers  now,  if  the  plaintiff  will  disclaim  an  intention  to 
call  Josephine  as  a  witness,  and  also  offers  to  deposit  the  papers  in  any 
way  that  may  be  suggested  to  prevent  the  possibility  of  their  loss  or  de- 
struction in  the  mean  time;  but  he  insists,  in  the  interest  of  justice,  that 
he  should  be  allowed  to  retain  the  papers  in  order  to  prevent  their  in- 
spection by  the  witness  Josephine  prior  to  her  examination.  This  is  a 
question  addressed  to  the  discretion  of  the  court.  Considering  the  nat- 
ure of  the  controversy,  it  seems  to  me  that  if  the  witness  Josephine, 
whose  veracity,  it  is  plain,  is  largely  involved  in  the  controversy,  should 
give  her  testimony,  at  least  so  far  as  relates  to  her  marriage,  without 
previous  inspection  of  these  papers,  the  court  would  be  the  better  able 
to,  judge  of  her  veracity.     Such  being  my  opinion,  I  decline  for  the 
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present  to  direct  the  defendant  to  produce  the  papers.     Any  order  for 
their  preservation  or  safe-keeping  will  be  made  that  may  be  proper. 

The  third  question  relates  to  the  right  of  the  plaintiff  at  this  stage  of 
the  case,  before  any  adjudication  upon  the  question  of  marriage,  to  go 
into  the  examination  of  Charles  A.  Chesebrough  in  regard  to  his  dispo- 
sition of  the  proceeds  of  the  estate  in  question.  The  defendant  objects 
to  any  inquiry  on  the  part  of  the  plaintiff  at  this  stage  of  the  case  as  to 
the  investment  of  any  money  of  the  estate  until  the  determination  by 
the  court  of  the  primary  question  upon  which  the,  plaintiff's  right  to  the 
money  depends,  viz.,  the  question  of  marriage  between  Josephine  and 
Blasius.  The  question,  it  will  be  observed,  is  not  as  to  perpetuating  the 
testimony  of  Charles  A.  Chesebrough,  but  simply  whether,  in  this  stage 
of  the  case,  prior  to  any  determination  of  the  question  of  marriage,  which 
lies  at  the  basis  of  the  plaintiff's  right  to  recover,  an  inquiry  can  be  gone 
into  as  to  the  disposal  of  the  proceeds  of  the  estate  by  the  defendant 
Charles  A.  Chesebrough.  In  my  opinion  this  inquiry  is  premature;  it 
should  be  postponed  until  after  the  decision  of  the  court  upon  the  prin- 
cipal question,  viz.,  the  question  of  marriage. 


UiOTBD  States  v.  McLaughlin  and  others.     (Seven  Cases.) 
{CfircuU  Court,  JV.  D.  California.    December  18, 1886.) 

1.  Public  LAin>8  —  Central  Paoifio  Railroad  Qrakt— Map  op  General 

Route. 

The  map  of  the  route  of  the  Western  division  of  the  Central  Pacific  Rail- 
road, filed  with  the  secretary  of  the  interior,  December  8,  1864,  is  the  map  of 
the  general  route,  and  not  of  the  line  as  *"  definitely  fixed/'  within  the  mean- 
ing of  the  land-grant  act  of  1862. 

2.  Samb— Depinitb  Location. 

The  map  of  the  route  of  said  road,  as  finally  located  and  constructed,  filed 
with  the  secretary  of  the  interior,  February  1,  1870,  and  accepted  as  such  by 
that  officer,  is  the  map  of  definite  location. 

8.  Bahb. 

The  Moquelamos  grant  was  finally  rejected,  February  18, 1865,  after  which 
the  lands  within  the  exterior  boundaries  of  the  grant  ceased  to  be  subjudic^, 
and  became  public  lands,  to  the  odd  sections  of  which,  within  20  miles  of  the 
line  of  the  road,  the  right  of  the  railroad  company  attached,  and  became  in- 
defeasible, immediately  upon  the  filing  of  the  map  of  definite  location  of  the 
road,  and  the  acceptance  thereof  as  such  by  the  secretary  of  the  interior. 

4.  Bamb— Estoppel. 

Matters  of  estoppel  as  to  lands  lying  east  of  range  line,  between  ranges  7 
and  8  E.,  Mt.  Diablo  meridian,  discussed. 

5.  Bamb. 

The  withdrawal  of  the  lands  upon  filing  the  map  of  the  general  route  of  the 
road,  for  25  miles  on  each  side  of  the  line  indicated,  protected  the  lands 
against  the  attaching  of  any  other  right  as  against  the  railroad  company,  un- 
til the  filing  of  the  map  of  definite  location. 

{SyUabus  by  the  Court.) 
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In  Equity, 

S.  O.  HUbam,  U.  S.  Atty.,  for  the  United  States. 

Mich.  MvUany  and  D.  M.  Ddmas^  for  complainants. 

A.  L.  Rhodes,  for  McLaughlin. 

F.  H.  Smith  and  L.  W.  EUioUj  for  certain  defendants. 

Before  Sawyeb,  circuit  judge,  and  Sabin,  district  judge. 

Sawyeb,  J.,  (Sabin,  J.,  concurring.)  This,  and  the  six  other  suits, 
are  brought  by  the  United  States  against  the  Central  Pacific  Railroad 
Company,  as  patentee,  and  its  various  grantees,  now  holding  the  title, 
to  vacate  seven  different  patents,  embracing,  in  the  aggregate,  many 
thousand  acres  of  land,  as  having  been,  improperly,  issued  by  mistake. 
They  are  the  same  patents  sought  to  be  vacated  in  U.  S.  v.  Central  Pa^ 
cific  R.  Q).,  8  Sawy.  81,  11  Fed.  Rep.  449,  in  which  the  bill  was  dis- 
missed, without  deciding  the  case  upon  the  merits,  for  want  of  indis- 
pensable parties;  as  no  one  having,  at  the  time,  any  interest  in  the  lands, 
was  made  a  party  to  the  suit.  In  the  present  case,  the  Central  Pacific 
Railroad  Company,  not  having  any  interest,  is  a  mere  nominal  party, 
and  the  case  must  depend  upon  the  rights  of  the  other  defendants,  who 
derive  title  through  the  patentee. 

The  patents  purport  to  have  been  issued  in  pursuance  of  the  act  of 
July  1,  1862,  to  aid  in  the  construction  of  a  railroad  and  telegraph  line 
across  the  continent,  (12  St.  489,  and  amendatory  acts,)  under  which  the 
Central  and  Western  Pacific  roads  were  constructed.  A  portion  of  the 
lands  in  question,  are  admitted  to  be  within  the  exterior  boundaries  of 
the  lands  claimed  under  the  fraudulent  Moquelamos  grant,  which  was 
finally  rejected  by  the  supreme  court  of  the  United  States,  on  February 
13,  1865.  Until  the  final  rejection  of  said  grant  on  February  13, 1865, 
the  lands,  so  admitted  to  be  within  the  boundaries  of  the  allied  grant, 
were  held  by  the  supreme  court,  in  Newhall  v.  Sanger ^  92  U,  S.,  761,  to 
be  aubjudice,  and  therefore  not  public  lands,  and  not  to  be  within  the 
terms  of  any  grant,  that  attached  prior  to  the  final  rejection  of  that  grant, 
and  that  decision  is  controlling,  provided  the  facts  are,  as  they  were  sup- 
posed to  be,  in  that  case.  NewhaU  v.  Sanger  was  not  a  suit  between  the 
parties  to  the  railroad  grant,  and  it  was  decided  upon  demurrer.  The 
facts  seem  to  have  been  imperfectly  known  to  the  parties,  and  the  alle- 
gations of  the  bill  upon  which  the  case  turned,  were  extremely  loose. 
The  grant  is  to  the  alternate  sections  on  "each  side  of  said  road,  not  sold, 
reserved  or  otherwise  disposed  of  by  the  United  States,  and,  to  which  a 
pre-emption,  or  homestead  claim  may  not  have  attached,  at  the  time  the 
line  of  said  road  is  definitely  fixed.^  If  the  line  of  said  road  wal  "definitely 
fixed,"  before  February  13,  1865,  then,  unless  there  were  o1  aer  control- 
ling equities,  under  the  decision  in  NewhaU  v,  Sanger,  the  1  inds  which 
were,  then,  mh  jvdice  within  the  bounds  of  the  Moquelamos  g  ant  did  not 
pass  to  the  railroad  company,  and  ought  not  to  have  bee  i  patented. 
But,  on  the  contrary,  if  the  line  of  said  road  was  not  "cl^  vUdy  fixed^^ 
within  the  meaning  of  the  act,  till  after  February  13, 1865,  tii  n,  it  is  con- 
ceded, that  they  had  ceased  to  be  9ub  jvdicef  and  they  did  pass  to  the 
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railroad  compuny,  and  were  properly  patented.  The  bUl  alleges  that  the 
line  was  "definitely  fixed"  on  December  8, 1864.  The  sworn  answer  re- 
tponsive  to  the  bill,  denies  this  allegation,  and  alleges  that  the  line  was 
not  definitely  fixed  till  February  1,  1870,  or,  at  least,  till  1868,  and  the 
burden  of  showing  affirmatively  a  definite  location  at  an  earlier  date  is 
on  complainants.  The  complainants  contend,  and  claim  to  have  intro- 
duced evidence  establishing  this  position — ^that  the  line  of  the  road  was 
"definitely  fixed"  on  December  8,  1864 — ^the  time  alleged  in  the  bill,  by 
the  filing  of  a  certain  map  in  the  office  of  the  secretary  of  the  interior,  at 
Washington,  a  copy  of  which  is  in  evidence  as  Exhibit  A.  While  the 
defendants,  on  the  contrary,  contend  that  this  is  not  a  map  definitely  fix- 
ing the  line  of  the  road,  but  is  only  the  map  required  by  section  7  of  the 
act,  to  be  filed  in  the  department  of  the  interior  to  "designate  the  general 
route  of  said  road,  as  near  as  may  be;"  and  that  the  line  of  said  road  was 
not  "definitely  fixed,"  till  the  filing  of  the  map  of  the  road  as  actually 
located  and  constructed  on  February  1, 1870,  a  copy  of  which  is  in  evi- 
dence as  Exhibit  17;  or,  at  least,  until  the  road  was  actually  located  in 
1868,  where  it  is,  in  fact,  built,  both  of  which  periods  are  long  since  the 
final  rejection  of  the  Moquelamos  grant.  And  this  is  the  only  disputed 
issue  between  the  parties  on  this  branch  of  the  case.  Upon  the  deter- 
mination of  this  issue,  therefore,  depends  the  decision  of  this  case,  unless 
there  are  other  equities  disclosed,  upon  which  defendants  can  rest,  as  to 
all,  or  some  of  the  lands. 

The  letter  of  Leland  Stanford,  president  of  the  Central  Pacific  Rail- 
road Company,  to  the  secretary  of  the  interior,  dated  February  20, 1864, 
referring  to  a  prior  ^^ general  map,"  filed  on  June  1, 1868,  and  saying  that 
since  that  time  the  first  fifty  mUei  of  the  road  had  been  finaUy  located^ 
of  which  location  he  sends  a  map,  showing  the  definite  location,  mani- 
festly relates  to  the  Central  Pacific  Railroad  proper,  extending  east  from 
Sacramento  over  the  mountains.  At  that  time  the  company  had  been 
vigorously  at  work  on  that  line,  but  had  done  nothing  on  the  Western 
division.  This  relation  to  that  part  of  the  road  appears  in  the  letter 
itself,  from  the  subsequent  passage  asking  surveys  to  be  made,  and  say- 
ing: "The  company  will  have  thirty -one  miles  of  their  road,  ^om  Sao- 
ramento  to  Newcadle  Oap,  completed  and  running  about  the  first  of  April 
next."  Besides,  no  map  of  the  kind  is  put  in  evidence.  This  letter,  ev- 
idently, has  no  bearing  on  the  question  at  issue. 

The  first  evidence  relating  to  a  location  of  the  Western  division  is  a 
map  put  in  evidence  by  complainants,  and  upon  which  they  rely,  as 
showing  the  time  when  the  line  of  the  road  became  "definitely  fixed." 
It  is  attested  October  5,  1865,  by  the  president,  secretary  and  acting 
chief  engineer  of  the  company,  and  was  filed  in  the  genend  land-office 
at  Washington,  having  been  deposited  with  the  secretary  of  the  interior, 
and  transmitted  to  the  commissioner  of  the  land-office  by  the  secretary, 
December  8,  1864.  It  has  on  its  face  the  following:  "Map  of  the  Line 
of  the  Western  Division  of  the  Central  Pacific  Railroad  Company  of  Cal- 
ifornia, from  Sacramento  to  San  Francisco."  It  has  also  upon  it  the  fol- 
lowing: 
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*' United  States  of  America,  State  qf  Calffoi-nia. 
"Office  of  the  Central  Pacific  Eailroad  Company  of  California. 
"We,  the  undersigned,  the  president,  secretary,  and  acting  chief  engineer 
of  said  company,  do  hereby  certify  that  this  is  a  true  and  complete  map  of  the 
line  of  said  company's  road  and  telegraph  line,  from  the  city  of  Sacramento 
to  the  city  of  said  San  Francisco,  and  the  western  terminus  thereof,  as 
adopted,  located,  designated,  and  fixed  by  the  board  of  directors  of  said  com- 
pany, a  copy  of  whicli  is  on  file  in  the  office  "of  said  company  in  the  city  of 
*  Sacramento. 

"Witness  our  hands,  and  the  coi*porate  seal  of  said  company  hereto  affixed 
by  order  of  said  board  of  directors,  this  fifth  (5th)  day  of  October,  A.  D.  1867. 
(  ^J^^ff^^  Pacific  )  "Leland  Stanford,  President. 

1        SEALu       r  "E.  H.  Miller,  Jr.,  Secretary. 

(  ofCaliforaia.  )  "Sam'l  S.  MONTAGUE,  Acting  Chief  Engineer." 

But  this  map,  thus  indorsed,  was  accompanied  by  a  copy  of  the  res- 
olution of  tlie  board  of  directors,  referred  to,  in  pursuance  of  which  the 
map  was  sent,  and  explanatory  of  its  purpose.  Both  were  sent  together, 
as  one  act,  and  filed  in  the  oflSce  of  the  secretary  of  the  interior,  and 
must  be  considered  together,  the  one  as  explanatory  of  the  other.  In 
this  resolution,  after  a  long  ^preamble  and  recital,  "it  is  hereby  ordered 
and  resolved,  by  the  board  of  directors  of  the  said  *  Central  Pacific  Rail- 
road Company  of  California,'  that  the  general  route  of  the  Western  division 
from  Sacramento  to  San  Francisco  of  the  railroad  and  telegraph  line  of 
said  company,  is  hereby  extended,  located,  fixed  and  designated,  as  laid 
down  and  surveyed  from  the  city  of  Sacramento  through  said  county 
and  the  counties  of  San  Joaquin,  Alameda,  Santa  Clara,  San  Mateo,  and 
the  city  and  county  of  San  Francisco,  to  a  point  sixty-six  feet  west  of 
the  west  line  of  Third  street  on  Brannan  street,  in  the  city  of  San  Fran- 
cisco, which  point  is  hereby  fixed  and  established  as  the  western  or  Pa- 
cific coast  terminus  of  said  railroad,"  etc.  "*  *  *  And  which  said  line 
or  route  also  appears^  by  reference  to  a  map  of  the  satm^  duly  certified  by  the 
president  a/nd  secretary  of  this  company,  under  the  corporate  seal  of  this 
company,  to  be  filed  in  the  office  of  the  secretary  of  the  interim  of  the  United 
States^  wider  and  in  pursuance  of  the  said  acts  of  congress,  which  map  is 
marked  and  designated  as  follows:  *Map  of  the  line  of  Western  divis- 
ion of  the  Central  Pacific  Railroad  Company  of  California,  from  Sacra- 
mento to  San  Francisco.'" 

This  was  adopted  October  4,  1864,  and  a  copy,  certified  by  the  secre- 
tary, sent  with  the  map,  put  in  evidence,  and  relied  on;  and  it  formed 
a  part  of  the  communication  to  the  secretary,  indicating  the  object  of 
filing.  It  will  be  seen,  that  the  certificate  of  the  president  and  secretary 
indorsed  on  the  map,  does  not  say  that  it  is  a  map  of  "the  line  of  the 
road  as  definitely  fixed,"  nor  taken  in  the  strongest  view,  in  favor  of 
complainants,  is  it  inconsistent  with  the  idea  that  it  is  only  the  map  to 
"designate  the  general  route  of  said  road,  as  near  as  may  be"  required 
by  the  act.  While  the  resolution  ex  industria.  says  that  it  is  "i/ie  gen- 
eral route  of  the  Western  division,  firom  Sacramento  to  San  Francisco," 
and  further  on,  declares,  which  said  line  or  route,  also  appears  by  ref- 
erence to  a  map  of  the  same,  duly  certified  by  the  president  and  sec- 
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retary  of  this  company,  under  the  corporate  seal  of  this  company,  to  be 
filed  in  the  office  of  the  secretary  of  the  interior  of  the  United  States, 
under  and  in  pursuance  of  the  said  acts  of  congress^^^  etc.  If  the  certificate 
can  possibly,  by  itself,  be  deemed  equivocaJ,  this  resolution  shows,  dis- 
tinctly, the  purpose  of  the  map,  and  it  also  limits  the  extent  of  the  au- 
thority of  the  officers  to  certify.  It  is  called  the  ^^ general  route,"  and  it 
is  expressly  declared  to  have  been  prepared  and  filed  "under  and  in  pur- 
suance of  the  said  act  of  congress."  And  the  act  nowhere,  in  terms,  or 
by  necessary  implication,  requires  any  map  to  be  filed  other  than  the 
map  to  "designate  the  general  route  of  said  road  as  near  as  may  be."  It 
was  filed  within  "the  time  for  designating  the  general  rou^  of  said  rail- 
road, and  of  filing  a  map  of  the  same,"  as  extended  by  the  act  of  1864, 
(13  St.  358,  §  5.)  It  was  not  filed  for  the  purpose  of  procuring  patents, 
as  no  part  of  the  road  had,  then,  been  constructed,  or  even  commenced; 
but  for  the  purpose  of  procuring  a  withdrawal,  by  the  secretary  of  the 
interior,  of  the  25  miles  of  the  "designated  road  or  routes  *  *  *  from 
pre-emption,  private  entry  and  sale,"  as  provided  by  section  7  of  the  act 
of  1862.  This  would  protect  the  rights  of  the  company  till  the  "line 
could  be  definitely  fixed,"  when  the  grant  would  at  once  attach  to  the 
lands  within  20  miles,  by  that  act.  There  could  be  no  object  in  fixing 
the  definite  location  at  that  time,  as  the  rights  of  the  company  were 
equally  protected  by  the  withdrawal  of  a  wider  limit,  while  a  definite 
fixing  of  the  location,  at  that  time,  could  only  be  a  disadvantage,  and 
embarrassment,  when  they  should  come  to  the  practical  construction  of 
the  road. 

Upon  a  consideration  of  the  certificate  on  the  map,  in  connection  with 
the  resolution  and  act  requiring  a  designation  of  the  general  route,  the 
purpose  of  the  designation,  and  the  condition  of  things  at  the  time,  it 
seems,  indisputable,  that  this  map  was  intended  to  be,  and  was,  only 
the  map  designating  the  ^^ general  route  of  said  road,"  provided  for  in  sec- 
tion 7.  The  secretary  of  the  interior,  and  commissioner  of  the  general 
land-office,  as  they  could  not  well  have  otherwise,  done,  so  understood 
it,  and  then,  and  ever  afterwards,  till  after  the  issue  of  the  patents  in 
question,  acted  upon  that  hypothesis.  Thus,  in  a  letter  dated  "Depart- 
ment OF  THE  Interior,  General  Land-Ofjfice,  December  23,  1864," 
addressed  to  the  register  and  receiver  of  the  laud-office,  at  San  Francisco, 
California,  accompanying  a  copy  of  this  map,  J.  M.  Edmunds,  com- 
missioner of  the  general  land-office,  says: 

"I  inclose  herewith  a  map  of  the  general  route  of  the  Western  division  of 
the  Central  Pacific  Railroad  within  your  district.  The  line  of  railroad  from 
Sacramento  to  San  Francisco  by  way  of  Stockton  and  San  Jose,  and  the  limits 
of  the  same,  are  indicated  on  the  map  by  red  color." 

He  then  indicates  the  limits  of  the  district,  so  as  to  show  what  part  of 
this  "general  route"  was  within  the  district.     The  commissioner  proceeds: 

"Upon  the  receipt  of  this  letter,  you  will  withdraw  from  sale,  location, 
pre-emption  and  homestead,  the  vacant  odd-numbered  sections  and  parts  of 
sections,  within  ttoentp-five  miles  on  each  side  of  said  road,  as  indicated  by 
the  diagram  herewith." 
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Other  instructions  are  given  to  further  the  object.  At  about  the  same 
time  the  commissioner  sent  a  map  of  that  part  of  the  route  lying  within 
the  Stockton  district,  with  the  twenty-five  mile  limit,  within  which  the 
withdrawal  was  ordered,  laid  down  by  a  purple  line.  The  character  of 
the  map  is  designated  on  the  copy  of  the  map  itself,  as  follows:  "Ajh 
proximate  lAmits  of  Central  Pacific  R.  R.  in  the  Stockton  District.  (From 
map  dated  October  6,  1866.)" 

This  map  was  received  at,  and  filed  in  the  Stockton  land-office,  on 
January  31,  1865,  at  11  o'clock  a.  m.,  and  the  order  of  withdrawal  im- 
mediately made  on  that  day,  as  directed.  Thus,  the  department  of  the 
interior,  and  the  general  land-officers,  did  not  suppose  for  a  moment  that 
this  map  of  December  5,  1864,  was  anything  other  than  a  map  desig- 
nating "the  general  rcmte^^  of  the  road,  and  the  "approximate"  location 
of  the  line;  and  they  acted  accordingly.  If  this  had  shown  the  location 
of  the  road,  as  "definitely  fixed,"  there  was  no  authority  for  withdraw- 
ing the  lands  within  the  25-mile  limit;  and  there  would  have  been  no 
occasion  for  such  withdrawal;  for,  upon  the  definitely  fixing  of  the  loca- 
tion, and  the  filing  of  a  map  thereof,  the  grant  attached,  at  once,  ipeo 
facto  J  to  all  the  odd  sections  within  the  20-mile  limit,  and  no  withdrawal 
was  needed,  and  the  grant  could  not,  afterwards,  be  extended  beyond  that 
limit;  and  no  reservation  beyond  was  longer  required,  or  authorized. 

Again,  as  late  as  July  17,  1866,  J.  M.  Edmunds,  commissioner  of 
the  general  land-office,  addressed  a  letter  to  the  register  and  receiver  of 
the  land-office  at  Marysville,  in  the  district  in  which  a  portion  of  the 
route  was  situated,  in  which  he  says: 

"In  reply  to  your  letter  of  May  26th,  submitting  a  schedule,  or  list  of  lands 
recommended  to  be  offered  at  public  sale,  I  woidd  state,  that  a  considerable 
portion  of  the  lands,  so  recommended,  are  within  the  ttoenty-flne  mile  limits 
of  the  Western  division  of  the  Central  Pacific  Railroad.  Until  the  route  of 
the  said  road  is  « finally  located,'  as  provided  in  section  7  of  the  act  of  con- 
gress, approved  July  1, 1862,  this  office  cannot  undertake  to  determine  the 
ttDenty-mile  limits  to  which  the  road  will  be  restricted,  and,  consequently, 
cannot  include  for  proclamation  lands  concerning  which  there  is  a  question 
as  to  whether  they  should  be  offered  at  a  minimum  of  $2.50  per  acre,  or  at  a 
minimum  of  $1.25  per  acre.  On  the  seventh  of  December,  1864,  a  map  show- 
ing the  designated  and  general  route  of  the  Western  division  of  the  Central 
Pacific  B.  B.,  from  the  city  of  Sacramento  to  the  city  of  San  Francisco,  was 
filed  with  the  secretary  of  the  interior.  A  year  and  a  half  has  elapsed,  and 
no  definite  location  has  heenfiaoed  by  the  railroad  company.  [And  this  was 
a  fact,  as  the  final  location  had  not  been  made.]  This  office  is  in  receipt  of 
letters  from  settlers  residing  within  the  reservation,  who,  believing  that  they 
are  outside  of  the  twenty-imXQ  limits,  feel  themselves  aggrieved,  that  they  are 
not  permitted  to  pay  for  portions  of  the  even-numbered  sections  at  $1.25  per 
acre,  or  to  enter  the  odd-numbered  sections  at  the  same  price.  You  will  as- 
certain who  are  the  officers  of  the  above-named  railroad  company,  and  by 
furnishing  a  copy  of  this  letter,  you  will  notify  them  that  they  are  required 
by  this  office  to  file  a  definite  and  *  final  location '  of  the  route  of  their  road, 
to  the  end  that  the  interests  of  the  government  and  of  the  settlers  may  be  no 
longer  prejudiced.  If  such  map  or  plat  of  the  '  final  location '  of  the  route 
shall  not  be  filed  within  a  reasonable  time,  this  office  will  regard  the  present 
map  on  file  here  as  the  <  final  location '  of  the  road,  and  lay  down  the  twenty* 
mile  limits  in  accordance  therewith." 
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Where  the  authority  for  such  a  course  of  proceeding,  as  suggested,  is 
found,  is  not  apparent,  as  the  company  proceeded  as  rapidly  as  the  stat- 
ute required.     But  the  threat  was  not  put  in  execution. 

The  next  action  on  this  point,  so  far  as  the  testimony  discloses,  was 
the  filing  by  the  company  of  a  map  "definitely  fixing"  the  route  on  Feb- 
ruary 1,  1870.  This  map  is  designated  on  its  face:  "Map  of  the  West- 
em  Pacific  Bailroad,  Showing  its  Connection  with  the  U.  S.  Land  Sur- 
veys.    Scale,  two  Miles  to  Inch." 

It  has,  also,  on  its  face  the  following  certificate  made  and  verified  by 
the  oath  of  its  chief  engineer: 

"Engineer's  Office,  W.  P.  R.  R.,  Sacramento,  January  3, 1870. 

"I,  S.  S.  Montague,  chief  engineer  of  the  Western  Pacific  Railroad  Com- 
pany, hereby  certify  that  this  map  is  a  correct  delineation  of  the  line  of  the 
Western  Pacific  Railroad  Company  tzs  located  and  ctmstructed  between  the 
city  of  San  Jose  and  the  point  of  junction  with  the  Central  Pacific  Railroad 
near  Sacramento,  and  that  the  connections  of  the  said  railroad  line  with  the 
line  of  the  V.  8.  land  surveys  are  correctly  sTiottm  tTiereon, 

"Samuel  8.  Montague, 
"Chief  Engineer  Western  Pacific  R.  R.  Co." 

"Sworn  to  and  subscribed  before  me,  W.  B.  C.  Brown,  county  clerk  of 
Sacramento  county,  California,  and  ex  officio  clerk  of  the  Sixth  district  court, 
the  same  being  a  court  of  record,  this  third  day  of  January,  1870. 

"As  witness  my  hand  and  the  seal  of  said  court. 

"W.  B.  C.  Brown, 
[Seal.]  "County  Clerk  and  ex  offlcio'Clerk  of  said  Court," 

Written  on  the  face  in  the  department:  "Western  Pacific  B,.  B,.  as  lo- 
cated and  constructed  from  San  Jose  to  Sacramento,  Cal."  Also,  "Piled 
in  the  general  land-office  February  1, 1870.  See  letter  from  secretary 
of  interior,  dated  February  1,  70.  II,  89, 656."  This  is  the  only  map 
on  which  it  is  certified  that  the  line  of  the  route  is  correctly  connected 
with  the  public  survey — an  important  consideration  with  reference  to 
ascertaining  the  lands  to  which  the  grant  attached. 

This  map  having  been  filed  in  the  office  of  the  secretary  of  the  inte- 
rior, the  secretary,  on  February  1,  1870,  transmitted  it  to  the  commis- 
sioner of  the  general  land-office,  accomp^ied  by  a  letter,  of  which  the 
following  is  a  copy: 
"Department  of  the  Interior,  Washington,  D.  C,  February  1,  1870. 

"  Sir  :  I  transmit  herewith  a  map  of  the  location  of  Western  Pacific  Railroad 
of  California,  between  San  Jose  ^nd  the  point  of  junction  with  the  Central 
Pacific  Bailroad,  near  Sacraihento.  This  map  is  accepted,  and  will  become 
t7^  basis  for  the  adjttstment  of  the  land  grant.  The  order  of  twenty-second 
March  last,  directing  the  issue  of  patents  to  the  company  to  be  suspended,  is 
Thereby  revoTced, 

"Very  respectfully,  your  obedient  servant,        J.  D.  Cox,  Secretary. 

"Jfon.  Jos,  8,  Wilson,  Commissioner  of  the  General  Land-office," 

Acting  upon  the  communication  from  the  secretary  of  the  interior,  the 
commissioner  of  the  general  land-office,  Hon.  Joseph  S.  Wilson,  on  May 
6,  1870,  addressed  a  letter  of  instructions  to  the  register  and  receiver  of 
the  Marysville  land-office,  in  which  he  says; 
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"The  Western  Pacific  Railroad  Company  having  filed  a  map  of  definite  lo- 
cation of  their  line  of  route,  I  herewith  transmit  a  diagram  of  said  line,  with 
the  20-mile  limits  of  the  land  grant  within  your  district,  and  you  will  be  gov- 
erned by  this  limit  in  the  adjustment  of  th^  grant.  All  the  lands,  heretofore 
withdrawn  on  account  of  the  grant,  and  now  falling  outside  of  the  limits  des- 
ignated  on  the  accompanying  diagram,  will  be  restored  to  the  public  domain, 
and  where  heretofore  offered,  will  be  subject  to  pre-emption,  homestead  and 
private  entry,  after  due  public  notice.  Where,  however,  they  have  'not  been 
offered,  the  restoration  will  be  to  pre-emption  and  homestead  entry  only." 

Thus  the  map  of  February  1,  1870,  was  expressly  and  fornaally  ac- 
cepted by  the  secretary  of  the  interior,  as  the  map  by  which  the  "line  of 
said  route  is  definitely  fixed." 

All  the  parties,  the  company,  the  secretary  of  the  interior,  and  the 
commissioner  of  the  general  land-oflSce,  at  all  times  from  the  beginning, 
till  after  all  the  patents  in  question  were  issued,  acted  upon  the  hypoth- 
esis that,  the  map  filed  December  8, 1864,  was  only  the  map  designating 
"the  general  route,  as  near  as  ma}'^  be,"  and  not  a  map  by  which  the 
line  of  the  road  was  "definitely  fixed."  And  this  action  is  in  strict  con- 
formity with  the  facts,  and  with  the  acts,  and  proceedings  as  they  actually 
occurred,  in  the  final  location,  and  construction  of  the  road.  The  road 
is,  actually,  located  and  constructed,  upon  the  line  as  laid  down  on  the 
map  of  February  1,  1870,  and  not  otherwise.  It  is  not,  in  fact,  located 
or  constructed  between  Sacramento  and  Stockton — the  portion  now  in 
question — upon  the  line  laid  down  on  the  map  of  December  8,  1864,  and 
it  does  not,  at  any  one  point,  touch  or  cross  that  line,  nor  for  the  whole 
distance  of  about  50  miles  does  the  road,  as  definitely  located  and  con- 
structed, approach  it  at  the  nearest  point  within  about  a  mile.  The  line, 
as  located,  is  from  one  to  more  than  five  miles  to  the  east  of  the  line  of 
the  general  route;  the  nearest  point  being  at  Stockton,  where  the  road 
makes  a  sudden  turn  upon  a  near  approach  to  that  city,  and  approaches 
the  line  on  this  general  map.  The  road  for  the  greater  part  of  the  distance 
between  Sacramento,  and  Stockton,  is  finally  located  and  constructed, 
on  a  line  from  four  to  five  miles  east  of  the  line,  as  laid  down  on  the  gen- 
eral map  of  December  8,  1864;  and  at  all  points  within  the  bounds  of 
the  fraudulent  Moquelamos  grant,  it  is  from  two  to  five  and  a  half  miles 
to  the  eastward — the  nearest  point  of  approach,  within  those  bounds, 
being  not  far  from  two  miles.  And  according  to  the  uncontradicted 
testimony  of  Mr.  Stangroom,  the  chief  engineer,  the  final  survey  and 
location  was  not,  in  fact,  made  till  after  June,  1867.  The  construction 
was  commenced  on  the  southern  and  western* end,  at  San  Jose,  and  built 
northward  and  eastward;  the  first  section  of  20  miles  having  been  com- 
pleted in  September,  1866.  It  does  not  appear  that  any  ™rk  was  done 
on  the  northern  and  eastern  end  between  Sacramento  and  S  ockton  until 
1869,  when  the  first  20  miles  from  its  intersection  with  th  \  Central  Pa- 
cific, near  Sacramento,  towards  Stockton,  was  completed  e  rly  in  1869, 
and  the  rest  was  completed  and  in  operation,  carrying  pt  ssengers  and 
freight,  by  June  9,  1869.  Section  7  as  well  as  section  8  )f  the  act  of 
1862,  recognizes  in  express  terms  the  distinction  between  tl  b  designation 
of  "the  general  route  of  said  road"  upon  a  map  to  be  filed  :  i  the  depart- 
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ment  of  the  interior,  and  the  time,  "when  any  portion  of  said  route  shall 
he  finally  located,^  at  each  of  which  periods  different  acts  are  to  be  per- 
formed by  thQ  government.  There  is  nothing  in  the  act  that  in  terms, 
or  by  necessary  implication,  requires  the  filing  of  a  map  of  the  route  as 
"finally  located,"  nor  that  prescribes  the  time  wherein  the  route  shall  be 
finally  located.  It  does  not  contemplate  that  the  road  shall  all  be  finally 
located  at  the  same  time.  On  the  contrary,  the  passage  in  section  7 , 
"when  any  portion  of  said  route  shall  be  finally  located,"  shows  that  it 
was  not  expected  that  the  final  location  would  all  be  made  at  once,  but 
in  parts,  or  "portions,"  as  is  the  universal  custom  in  railroad  building. 
The  company  was  not  called  upon  by  the  statute,  to  make  its  final  lo- 
cations any  faster  than  the  exigencies  of  construction  .should  require. 
Doubtless,  it  was  supposed  by  congress,  that,  as  the  road  should  be  con- 
structed in  sections  of  20  miles  each,  advantageous  change  in  the  loca- 
tion might  be  developed. 

The  road  was  finally  located,  in  fact,  and  fully  constructed,  and  in 
operation  within  the  time  allowed  by  the  act  of  congress,  (13  St.  504,  § 
2.)  The  act  called  for  withdrawal  of  the  odd  alternate  sections  from  other 
disposition,  within  twenty-five,  instead  of  twenty  miles,  for  the  very  pur- 
pose of  permitting  a  change  in  the  location,  to  any  point  within  that 
range  that  might  be  found  necessary,  or  advisable,  without  prejudicing 
the  right  to  the  lands  within  twenty  miles  of  the  line,  as  it  should  be 
actually,  finally,  located  and  constructed.  After  filing  the  map  of  gen- 
eral location,  and  the  withdrawal  in  pursuance  thereof,  no  other  right 
could  be  initiated  under  the  law,  whereby  the  company  could  be  preju- 
diced as  to  any  lauds,  that  should  fall  within  the  line,  as  finally  located 
within  the  25-mile  limit.  Its  rights  were  as  secure  against  the  attaching  of 
other  rights,  under  the  withdrawal  as  under  the  d^nite  location.  Upon  the 
final  and  definite  location,  the  right,  at  once,  attached  to  all  the  specific 
odd-numbered  sections  within  20  miles  of  the  line,  and  within  the  25- 
mile  limit,  and  all  lands  outside  the  20-mile  limit  thereby  became  re- 
leased. This  distinction  is  clearly  stated  in  Kansas  Pac.  R.  Co.  v.  Dum^ 
meyer,  118  U.  S.  636,  6  Sup.  a.  Rep.  566. 

Although  there  is  no  specific  requirement  made  upon  the  company,  in 
the  act,  to  file  in  the  office  of  the  secretary  of  the  interior  a  map  of  the 
definite  location,  yet,  in  this  case,  also  in  Van  Wych  v.  Knevals,  106  U. 
S.  366,  1  Sup.  Ct.  Rep.  336,  and  in  Walden  v.  Knevals,  114  U.  S. 
374,  5  Sup.  Ct.  Rep.  898,  it  is  held  that  the  filing  of' the  map  of  definite 
location  is  the  time  when  the  grant  attaches  itself  to  the  specific  lands, 
and  until  that  time  the  line  can  be  changed.  In  the  latter  case  the  court 
says: 

'*In  the  ease  mentioned  we  held  that  the  route  must  be  considered  as  *  defi- 
nitely fixed/  when  it  had  ceased  to  be  the  subject  of  change  at  the  volition  of 
the  company:  that  until  the  map  designating  the  route  of  the  road  was  filed 
with  the  secretary  of  the  interior,  the  company  was  at  liberty  to  adopt  such  a 
route  as  it  might  deem  best,  after  an  examination  of  the  ground  had  disclosed 
the  advantages  of  different  routes.  But  it  was  held  that  when  the  route  was 
adopted  by  the  company,  and  a  map  designating  it  was  filed  with  the  secretary 
of  the  interior,  and  a/scepted  by  that  offlcei',  the  route  was  established.    In  the 
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language  of  the  act,  it  was  *  definitely  fixed,'  and  qould  not  be  the  subject  of 
further  change,  so  as  to  affect  the  grant,  except  by  legislative  consent;  and 
that  no  further  action  was  required  on  the  part  of  the  company  to  establish  the 
route." 

Now,  in  this  case,  the  map  of  Deceniber  8, 1864,  as  we  know,  has  not 
been  regarded  by  either  the  company,  or  treated  by  the  department,  as 
anything  but  the  map  of  the  "general  route  of  said  road,"  and  no  map 
of  the  definite  location  was  filed,  or  accepted,  as  the  definite  final  location 
till  February  1,  1870,  which  map  corresponds  with  the  road  as  actually 
located  and  cffiistructedj  and,  in  the  language  of  the  supreme  court  just 
cited,  was  in  fact  formally  and  expressly  "accq>ted  by  that  qffker^^ — the 
secretary  of  the  interior — as  the  definite  and  established  location  of  the 
route.  While  the  map  of  December  8, 1864,  does  not  lay  down  the  line 
upon  which  the  road  was  constructed,  and  it  was  never  accepted  or  acted 
upon  by  the  department,  as  the  map  of  the  definite  location. 

In  our  judgment,  the  map  of  February  1,  1870,  is  the  one  definitely 
fixing  the  location,  within  the  rule  as  laid  down  in  the  cases  cited,  which 
are  controlling,  and  that  the  route  was  not  definitely  fixed  at  the  time  of 
the  filing  of  the  map  of  December  8, 1864,  nor  till  long  after  February  13, 
1865,  the  date  of  the  final  rejection  of  the  allied  Moquelamos  grant,  and 
that  at  the  time  the  road  became  definitely  fixed,  the  lands  had  ceased 
to  be  svbjudice,  and  become  public  lands  to  which  the  grant  attached. 

Because  the  Western  Pacific  Railroad  Company,  the  assignee  of  the 
Central  Pacific  Company,  made  daim  to  have  the  lands  patented  which 
lie  opposite  the  first  section  of  twenty  miles  from  San  Jose,  completed 
in  September,  1866,  and  patents  were  issued  along  that  section  of  tweTity 
miles,  before  the  filing  of  the  map  of  February  1,  1870,  it  is  contended 
that  the  map  of  December  8, 1864,  must  have  been  repirded  as  the  map 
of  definite  location.  But  this  by  no  means  follows.  Those  selections 
were  all  certified  by  the  chief  engineer,  under  oath,  to  be  within  the  iwisnty 
miles  of  the  line,  as  located  and  actually  constructed,  and  this  was  verified 
by  the  certificate  of  the  proper  ofi&cers  of  the  land-office.  The  proofs  of 
construction  were  submitted  to,  and  the  work  inspected  by,  the  govern- 
ment commissioners,  and  reported  to  the  president  as  having  been  com- 
pleted pursuant  to  the  statute,  and  the  road,  as  so  located  and  constructed, 
was  accepted  by  the  president,  and  the  patents  issued  accordingly.  The 
president  must,  necessarily,  have  had  some  map,  or  other  satisfactory 
evidence,  as  to  the  location  of  the  completed  work. 

When  the  road  along  that  section  was  actually  constructed  and  oo 
ceptedy  its  line,  to  that  extent,  uxxa,  ofcoureCy  in  fact  ^^defmUdy  fixedy^^  and 


the  parties  were  entitled  upon  showing  these  facts,  in  the 


to  the  specific  odd  sections  within  20  miles  of  the  line,  and  j  11,  patented, 
were  within  that  distance.  The  department  satisfied  itself  rom  the  evi- 
dence submitted,  that  the  lands  were  within  the  limits  of  the  line, 
actually  constructed,  and  was  satisfied  with  the  showing  m  de.  It  may 
be,  that  for  his  own  satisfaction,  the  secretary  of  the  interic  ■  might  have 
required — as  the  supreme  court  indicate  that  he  might — 1  le  filing  of  a 
separate  and  distinct  map  of  definite  location ;  but  in  thii  instance,  as 
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he  well  might  be,  the  head  of  the  department  seems  to  have  been  satis* 
fied  without,  and  the  patents  issued,  and  are,  doubtless,  valid. 

But,  whether  properly  issued  at  that  tiTnSy  or  not,  camiot  affect  this 
case,  as  none  of  the  patents  involved  in  this  suit  were  issued  till  after 
the  map  of  definite  location  was  actually  filed,  and  actually,  formally 
accepted,  as  such,  on  February  1,  1870,  and  all  the  lands  covered  by 
them  are  within  the  proper  limits.  As  near  as  we  can  determine  from  an 
inspection  of  the  two  maps,  the  line  of  the  road,  as  actually  constructed, 
and  laid  down  on  the  map  of  definite  location  of  February  1,  1870, 
this  20-mile  section  of  the  road  east  of  San  Jose  coincides  throughout 
with  the  line  as  laid  down  on  the  general  map  of  the  route  of  December 
'8,  1864.  There  does  not  appear  to  have  been  any  change  on  this  sec- 
tion. After  selection  and  application  for  patents,  as  we  have  seen,  the 
issue  of  the  patent,  in  some  instances,  on  the  portion  of  the  road  now  in 
question,  was  suspended  until  the  map  of  definite  location  was  filed  and 
formally  accepted  by  the  secretary  of  the  interior.  Upon  the  filing  of 
the  map«  the  order  of  suspension  was,  at  once,  revoked. 

The  selection  and  patenting  of  the  lands  of  the  Central  Pacific  Rail- 
road proper,  east  of  Sacramento,  for  similar  reasons,  are  irrelevant,  and 
do  not  afiect  the  question.  So,  also,  the  fact  that  copies  of  the  map  of 
December  8,  1864,  were  filed  in  the  oflSce  of  the  secretary  of  state,  and 
the  offices  of  the  county  recorders  of  the  several  counties  through  which 
the  road  passes,  in  pursuance  of  the  requirement  of  the  state  statute,  is 
irrelevant  and  does  not  affect  the  question  at  issue.  They  were,  doubt- 
less, sufficient  for  the  purposes  of  the  state  laws,  but,  whether  they 
were,  or  not,  makes  no  difference,  so  far  as  the  questions  now  involved 
are  ooncomed.  For  the  purposes  of  this  case,  we  are  governed  solely 
by  the  statutes  of  the  United  States  upon  the  subject.  If  the  company 
proceeded  in  accordance  with  those  statutes,  its  rights  vested  in  accord- 
ance with  their  provisions,  and  became  irrevocable. 

Aside  from  the  strictly  legal  aspect  of  the  rights  of  the  parties,  in  our 
judgment,  the  equities  of  the  case,  imperatively,  demand,  that  the  court 
should  treat  this  question,  as  to  when  the  road  was  definitely  located  in 
the  same  manner  as  it  was  treated  by  the  executive  branch  of  the  gov- 
ernment, and  by  the  parties,  till  after  the  issue  of  these  patents ;  and 
hold  that  the  map  of  February  1,  1870,  and  not  the  map  of  December 
8,  1864,  is  the  map  that  definitely  fixed  the  location  of  the  road.  All 
these  patents,  except  one,  which  embraces  but  a  small  amount  of  land, 
were  issued,  and  the  present  holders  or  their  immediate  grantors,  other 
than,  and  holding  under,  the  railroad  company,  acquired  their  title 
prior  to  the  decision  in  NewhaU  v.  Sanger  in  May,  1876,  up  to  which 
time,  all  departments  of  the  government,  including  the  national  courts 
of  the  district,  and  the  supreme  court  of  California,  held  these  lands  to 
be  within  the  grant,  and  to  have  passed  by  it  to  the  company.  Sanger 
V.  Sargeniy  8  Sawy.  93,  (decided  in  1874;)  Central  Pac.  £.  Oo,  v.  Ydaa7iL\ 
49  Cal.  439;  Same  v.  Bobinsm,  Id.  446;  Kataer  v.  McLaughlm,  Id.  449. 

Under  such  circumstances,  these  parties — ^the  present  holders  of  the 
title — ^may  well  be  held  to  have  acted  in  good  faith,  and  to  have  inno- 


Digitized  by 


Google 


158  FEDERAL  REPORTER. 

cently. parted  with  the  consideration  paid  for  the  lands  purchased,  even 
though  it  turned  out,  that  they  were  mistaken,  as  to  the  proper  con- 
struction of  a  statute,  which,  it  must  be  admitted  was,  at  best,  doubtful, 
since  it  was  up  to  that  time  upheld  by  the  courts,  state  and  national,  arid 
only  at  lad  overruled  by  a  divided  court. 

It  will  be  seen,  also,  from  the  letter  of  Commissioner  Edmunds,  of 
July  17,  1866,  already  quoted,  that  the  government  sold  the  even  sec- 
tions within  the  grant,  "at  a  minimum  of  $2.50  per  acre,"  as  in  all  cases 
of  grants  of  the  odd  sections  to  railroads.  In  this  way,  by  giving  these 
odd  sections,  as  a  consideration  for  building  a  road,  and  selling  the  even 
sections  for  double  the  minimum  price,  the  government  loses  nothing. 
It  gets  the  full  price  for  all  its  lands  just  the  same  as  if  it  had  not 
granted  the  odd  sections;  and  the  advantages  of  the  construction  of  the 
railroad  in  carrying  the  government  mails,  and  freights;  in  developing 
the  resources  of  the  country,  and  in  numerous  collateral  ways  besides. 
The  government,  it  appears,  has  received  aU  these  benefits.  Both  the 
purpose  of  withholding  the  lands  claimed  under  Mexican  grants  from 
the  railroad  grant,  and  all  the  objects  sought  as  a  consideration  of  the 
railroad  grant,  have  been  fully  accomplished.  If,  under  the  terms  of 
the  act,  the  odd  sections  were  not  granted,  then,  for  the  same  reason, 
the  price  of  the  even  sections  should  not  have  been  doubled.  The  gov- 
ernment had  on  this  theory,  all  its  lands  to  sell  at  the  ordinary  price, 
and  there  was  no  authority  to  sell  for  more.  Having  sold  the  even  sec- 
tions at  double  price,  under  such  circumstances,  is  there  any  principle 
of  equity  jurisprudence,  that  can  now,  possibly,  justify  the  government 
in  calling  upon  a  court  of  equity  to  vacate  the  patents,  and  titles  of, 
really  and  in  fact,  innocent  purchasers  to  the  odd  sections  in  order  that 
it  may  sell  them,  also,  at  double  prices,  and  in  addition  to  the  advan- 
tages of  getting  the  contemplated  road,  sell  all  its  lands  within  20  miles 
of  the  line  at  twice  as  much  as  is  asked,  or  authorized  in  all  other  cases? 
And  this  without  authority  of  law;  for  the  right  to  sell  the  even  sections 
at  double  prices  depended  upon  the  fact,  that  the  odd  sections  had  been 
granted.  Cognate  questions  are  discussed  in  U.  8,  v.  Central  Pac.  R.  Co.j 
26  Fed.  Rep.  479,  which  see. 

Thus,  it  appears,  that  the  company,  the  executive  branch  of  the  gov- 
ernment, the  local  judiciary,  and  the  grantees  of  the  patentees  of  these 
lands,  honestly  acted  upon  the  idea,  that  congress  intended  that  this  road 
should  be  laufally  built;  that  the  railroad  got  a  right  of  way,  etc.,  over 
the  lands  that  were  public,  in  fact,  however  they  may  be  considered  in 
law  by  construction,  under  the  provisions  of  the  second  section  of  the 
act,  and  to  the  odd  sections,  granted  by  the  language  of  tie  third  sec- 
tion, identical  with  that  in  the  second.  It,  therefore,  a  pears  to  us, 
whatever  views  others  may  take,  that  the  equities  of  the  cai  e,  under  the 
conditions  set  out,  and  the  facts,  as  they  appear  in  the  cai  e,  as  well  as 
the  legal  rights  of  the  parties,  imperatively  require  that  the  map  of  Feb- 
ruary 1,  1870,  and  not  the  map  of  December  8,  1864,  sh  uld  be  held 
and  finally  established  to  be  the  map  of  definite  location  and,  if  the 
tiap  of  February  1, 1870,  be  not  the  map  of  definite  locati(  a,  then,  that 
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the  route  was  not,  definitely  fixed,  until  it  was,  in  fact,  actually  located 
in  1867-68,  on  the  line  where  it  was  afterwards,  in  fact,  constructed;  or 
else,  till  the  route  and  the  completion  of  the  road  were  approved  by  the 
president;  and  either  of  these  periods  was  subsequent  to  February  13, 
1865,  and  sufficient  to  render  these  patents  valid  at  law. 

There  are  other  facts  and  equities  relied  on  by  the  defendants,  as  an 
independent  defense,  requiring,  as  they  contend,  a  dismissal  of  the  sev- 
eral bills  as  to  all  the  lands  in  question,  lying  to  the  east  of  the  range 
line,  between  ranges  7  and  8,  or  the  "Jack  Tone  Road,"  as  it  has  been 
called  in  the  evidence  for  convenience.  These  facts  are  stated  somewhat 
fully  in  U.  S.  v.  Cmtral  Pac.  R.  Co.,  S  Sawy.  83,  11  Fed.  Rep.  449,  to 
which  reference  is  made,  and  it  is  unnecessary  to  go  over  them  at  large 
now.  It  will  be  sufficient  to  state  here,  that  the  eastern  boundary  of 
the  Moquelamos  grant  is  one  of  the  most  vague  and  indefinite  charac- 
ter to  be  found,  and  which  no  two  men,  left  to  themselves,  would  be 
likely  to  locate  on  the  ground  at  the  same  place.  There  was  no  disetw. 
Its  southern  boundary  was  "the  land  of  Mr.  Gulnac,"  notihe  Calaveras 
river.  There  was  a  very  accurate — an  unusually  accurate — diseno  to  Gul- 
nac's  grant,  which  is  in  evidence.  At  the  time  of  the  passage  of  the  act 
making  the  railroad  grant,  the  Gulnac  grant  had  been  finally  located — 
and  located  very  nearly  in  accordance  with  the  diseno  of  the  grant.  In 
1856  the  section  lines  were  run,  and  the  plats  of  survey  filed  in  the 
proper  land-office  for  all  lands  lying  east  of  range  line  between  ranges  7 
and  8,  and  ever,  afterwards,  all  lands  east  of  that  line  were  treated  by  all 
departments  of  the  government,  from,  and  including,  the  president 
down,  like  all  other  surveyed  public  lands  of  the  United  States.  This 
line  was  considerably  east  of  any  part  of  Gulnac's  lands,  as.  located  or 
shown  on  the  diseno.  To  the  west  of  the  line,  between  the  Moquelamos 
river  and  Gulnac's  land,  there  were  about  90,000  acres  of  the  best  part 
of  the  land,  out  of  which  to  satisfy  the,  about,  48,000  acres  of  the  Mo- 
quelamos grant — or  nearly  double  the  amount  required.  There  was 
much  more  than  land  enough  to  satisfy  the  grant  actually  bounded  by 
Gulnac's  land,  and  it  would  be  necessary  to  locate  it  so  as  to  be  bounded 
by  his  land.  The  three  lines  were  certain,  the  east  one,  only,  uncertain. 
It  was  only  necessary  to  go  east  far  enough  to  get  the  quantity  to  locate 
the  grant,  had  it  been  valid,  and  bounded  by  Gulnac's  land. 

It  seems  manifest,  also,  from  the  testimony,  that  Pico,  and  his  agents 
and  attorneys,  acquiesced  in  this  practical  location  of  the  eastern  bound- 
ary of  the  lands,  out  of  which  his  grant  was  to  be  satisfied.  And  this 
survey  was  expressly  authorized  by  the  statute  for  the  purposes  for  which 
it  was  made.  U.  S.  v.  Central  Pac.  R.  Co.^  S  Sawy.  88,  89,  11  Fed. 
Rep.  449. 

The  lands  lying  east  of  this  line  were  ofiered  for  public  sale  on  the 
proclamation  of  the  president,  some  sold,  and  afterwards  the  unsold  lands 
were  thrown  open  to  private  entry,  pre-emption,  homestead  entry,  etc., 
and  treated  in  all  respects  as  public  lands,  until  after  the  decision  of  the 
supreme  court  in  NewhaU  v.  Sanger ^  in  May,  1876.  Subsequently  to  that  * 
decision,  and  long  after  the  patents  in  question  were  issued,  when  it  be- 
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came  desirable,  as  seems  to  have  been  supposed,  in  order  to  cut  off  the 
grant  to  the  railroad  company,  and  14  years  after  February  13,  1865, 
when  the  lands  ceased  to  be  subjudice,  in  1879,  a  survey  of  the  extreme 
eastern  exterior  boundary  of  the  rejected  Moquelamos  grant  was  ordered 
by  the  land  department,  in  which  the  surveyor  was  directed  to  make  the 
Calaveras  river,  easterly  of  the  Gulnac  grant,  the  southern  boundary. 
The  Calaveras  river  is  not  mentioned  in  the  Moquelamos  grant  at  all,  nor 
is  any  southern  boundary  mentioned  other  than  Gulnac'S  lands.  This 
action  resulted  in  the  ex  parte  Bond  survey  of  1880,  which  located  the 
exterior  boundary  several  miles  east  of  the  range  line  between  ranges  7 
and  8.  This  survey  did  not  carry  the  line  sufficiently  far  east  to  satisfy 
the  department,  and  in  November,  1881,  an  order  for  another  was  made, 
which  resulted  in  the  Von  Schmidt  survey  of  1882,  which  carried  the 
line  still  further  east.  But  this  was,  also,  unsatisfactory,  and  set  aside 
in  1882,  and  another  recommended.  Thus,  including  the  survey  of 
1865,  which  was  practically  a  survey  of  this  line,  by  express  authority 
of  the  statute,  and  was  acted  upon  as  such  by  the  government,  in  ascer- 
taining what  lands  were  public,  and  as  such  open  to  sale  and  pre-emp- 
tion, there  were  three  survey^  made  on  the  ground  by  different  men,  all 
of  experience  in  locating  Mexican  grants,  and  all  differed  in  their  loca- 
tion— the  difference  between  some  of  them  being  several  miles.  Proba- 
bly no  two  men,  acting  independently  upon  the  ground,  not  knowing  of 
the  action  of  the  others,  and  no  two  juries  out  of  any  number  that  might 
be  impaneled  trying  the  case,  independently  of  each  other,  would  locate 
this  exterior  boundary  in  the  same  place.  The  description  of  this 
boundary  in  the  grant  is  an  utterly  impracticable  one,  for  any  other  pur- 
pose, than  locating  a  comparatively  small  tract  of  land  vrithin  a  much 
larger  one. 

It  is,  in  part,  on  this  ground  of  uncertainty,  and  utter  impracticabil- 
ity, of  locating,  correctly,  such  a  line,  that  this  court  has,  repeatedly, 
held,  that  parties  entering  as  pre-emption  claimants,  merely,  without 
apparent  title,  upon  these  lands,  since  the  patents  issued,  in  suits  by  the 
holders  under  the  patents  to  eject  them,  cannot  attack  the  patent,  col- 
laterally, at  law,  upon  these  matters  dehors  the  patent,  and  resting  only 
in  parol,  in  pursuance,  as  we  suppose,  of  the  rule  established  by  the  de- 
cisions of  the  supreme  court  in  many  cases.  In  such  trials,  no  two 
juries  could  agree,  as  to  where  the  eastern  exterior  boundary  should  be 
located.     Ehrhardt  v.  Hogaboom,  115  U.  S.  67,  5  Sup.  Ct.  Rep.  1157. 

Without  attempting  to  determine  so  uncertain  and  difficult  a  point,  as 
to  where  the  eastern  exterior  boundary  of  the  Moquelamos  grant  should  be 
located,  as  the  claim  is  described  in  the  petition  before  the  land  commis- 
sioners, it  appears  to  us,  under  the  facts  in  this  case,  the  uniform  acts  of 
the  government  since  1855,  and  the  acts  and  acquiescence  of  the  claim- 
ants under  the  fraudulent  grant,  that  the  principles  of  equity  require, 
those  lands,  if  any  there  be,  lying  east  of  the  range  line,  between  ranges 
.  7  and  8,  within  any  admissible  location  of  the  eastern  exterior  bound- 
ary of  the  grant  as  described,  to  be  regarded  as  emancipated,  and  dis- 
charged from  that  claim;  or,  at  least,  that  in  favor  of  these  different 
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grantees  of  the  patentee,  the  governm«it  should  be  held,  in  a  court  of 
equity,  to  be  estopped  from  now  alleging  that  they  are  within  such 
boundaries. 

If  any  lands  east  of  the  range  line,  between  ranges  7  and  8,  are,  in 
fact,  withm  the  exterior  boundaries  of  the  Moquelamos  grant,  then, 
under  the  laws  of  the  land,  they  were,  clearly,  not  subject  to  pre-emption, 
homestead  entry,  sale,  or  other  entry.  The  act  extending  the  pre-emp- 
tion laws  to  the  public  lands  of  California,  in  express,  and  the  most  ex- 
plicit terms,  excepts  these  lands  from  their  operation — ^^excepting,  also, 
the  lands  claimed  under  amy  foreign  grant  or  iifle," — ^is  the  language,  (10 
St.  246,  §  6.)  Yet,  in  pursuance  of  the  acts  of  the  government,  ever 
since  1855,  in  treating  the  lands  lying  east  of  the  range  line,  between 
ranges  7  and  8,  as  not  being  within  the  Moquelamos  grant,  and  as  be- 
ing government  lands,  the  records  of  the  land-office  show  that,  prior  to 
February  18,  1865,  of  the  lands  lying  east  of  said  lines,  and  within 
what  are  now  claimed  to  be  the  exterior  boundaries  of  the  Moquelamos 
grant,  there  were  entered  as  state  selections  10,000  acres;  sold  at  public 
sale,  on  proclamation  of  the  president,  400  acres;  entered  at  private  en- 
try more  than  8,000  acres;  entered  under  the  pre-emption  laws  more 
than  2,000  acres — ^making  in  the  aggregate  more  than  15,400  acres, 
which  have  been  patented  upon  said  entries.  Respondent's  Exhibit  25. 
These  entries  were  all  made,  if  the  present  claim  of  complainants,  as  to 
the  location  of  said  eastern  exterior  boundary,  is  to  be  maintained,  by 
mistakej  not  ordy  without  any  authority  qf  law,  but  in  direct  violaMon  ofthe&o- 
press  provisions  of  the  stalute. 

They  stand  in  the  same  category,  in  this  respect,  with  the  lands  now 
in  question,  except  that  the  case  is  stronger  against  them,  under  the  ex- 
press, unmistakable  terms  of  exception,  than  those  involved  in  these  suits. 
If  the  patents  to  the  lands  under  the  railroad  grant  are  void  or  voidable, 
and  must  be  canceled  on  the  ground  of  mistake,  etc.,  a  fortiorij  must 
these  patents  to  lands  so  entered  under  pre-emption  and  other  rights  be 
void,  and  as  such,  canceled,  whenever  the  United  States  shall  see  fit  to 
file  bills  for  the  purpose.  Why  should  not  the  United  States,  which 
have  got  their  price  once  for  all  these  lands  in  both  cases,  file  their  bill 
to  vacate  the  patents  thus  issued  by  mistake  to  pre-emptioners  and  other 
purchasers,  in  order  that  they  may  sell  them  again,  and  put  the  money 
into  the  treasury,  as  well  as  is  now  sought  to  be  done  in  the  case  of  the 
lands  in  question?  We  can  see  no  diflference  in  principle,  applicable  to 
the  two  cases. 

Do  the  principles  of  equity  jurisprudence  require,  that  these  patents, 
in  either  case,  under  the  peculiar  circumstances  surrounding  them,  should 
be  decreed  void  and  vacated?  It  does  not  appear  so,  to  us.  The  in- 
terests of  all  these  pre-emptioners  and  purchasers  from  the  government, 
as  well  as  of  the  parties  holding  under  the  railroad  grants,  and  the  in- 
terests of  public  justice,  generaUy,  require,  that  this  practical  location 
of  the  vague,  uncertain,  impracticable  eastern  exterior  boundary  of  the 
Moquelamos  grant  of  1865,  acted  upon  by  all  departments  of  the  gov* 
emment,  by  the  public  and  even  by  the  claimant  himself,  for  nearly  a 
v.30F.no.3— 11 
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quarter  of  a  century,  should  not  now  be  disturbed — ^that  the  government 
should  be  now  estopped  from  alleging  that  it  is,  or  should  be,  located 
elsewhere.  That  the  law  of  estoppel,  in  a  proper  case,  applies  to  the 
government,  see  Clark  v.  U.  S.,  95  U.  S.  589,  544;  Branson  v.  Wirih^  17 
Wall.  42;  StaU  v.  Milk,  11  Fed.  Rep.  389,  397,  and  cases  cited. 

But  we  rest  our  decision  in  this  case,  as  to  all  the  lands  in  question, 
upon  the  solid  ground,  as  we  think,  that  the  definite  location  of  the 
route  of  the  road  was  made  long  after  February  18,  1865,  and  for  the 
purposes  of  this  case,  it  makes  no  difference  whether  this  location  be- 
came definitely  fixed  in  1867-68,  at  the  time  it  was'actuaUy  finally  sur- 
veyed on  the  line  upon  which  it  was  afterwards,  in  fact,  constructed;  the 
time  when  the  construction  was  completed  in  1869;  the  time  when  the 
president  adopted  and  approved  the  line  and  construction  of  the  road; 
or  the  date  of  the  filing  of  the  map  of  actual  definite  location  on  Feb- 
ruary 1,  1870,  and  expressly  accepted  by  the  secretary  of  the  interior  as 
the  map  of  definite  location.  The  lands  had  ceased  to  be  sub  judic€j  and 
become  public  lands  long  before  either  of  these  dates. 

Since  this  opinion  was  written,  we  have  received  copies  of  two  im- 
portant decisions  bearing  upon  the  questions  involved  in  this  case — one 
a  decision  of  the  supreme  court  of  the  United  States  in  BuUz  v.  Northern 
Pac.  R.  Co.,  7  Sup.  Ct.  Rep.  100,  rendered  at  the  present  term,  which 
appears  to  us  decisive  as  to  the  point  upon  which  this  decision  is  rested. 
It  arose  under  the  land  grant  to  the  Northern  Pacific  Railroad  Company. 
Some  time  in  the  fall  of  1871  the  company  commenced  work  on  the  sec- 
tion embracing  the  land  in  dispute  in  that  case,  and  all  that  part  of  the 
road  was  graded  and  prepared  for  the  superstructure.  "In  June  follow- 
ing, the  superstructure  and  the  iron  rails  were  laid,  and  that  part  of  the 
road  completed,  and  ever  since  the  road  has  been  maintained  and  oper- 
ated." Apparently,  after  the  grading  was  done,  "on  the  twenty-first  of 
February,  1872,  the  company  filed  in  the  office  of  the  secretary  of  the 
interior,  a  map  showing  tiuit  part  of  the  general  route  of  the  road."  On 
March  30th,  a  description  of  the  route  was  forwarded  to  the  proper  land- 
office,  with  an  order  to  withdraw  from  pre-emption  the  lands  within  the 
designated  limits;  which,  being  received  on  April  20,  1872,  the  with- 
drawal was  made.  On  May  26,  1873,  nearly  a  year  after  the  comple- 
tion of  the  road,  a  map  of  the  definite  location  of  the  road  along  this 
section  of  the  route,  was  filed,  and  this  map  showed  the  line  along  this 
section  of  the  road  to  be  the  same  as  that  of  the  location  made  and 
graded  in  1871,  before  the  filing  of  the  map  of  the  general  route,  and  as 
laid  down  on  said  map.  The  Indian  title  to  the  lands  did  not  become 
finally  extinguished  till  June  22,  1874,  after  the  transaction  set  out  had 
occurred.  One  Peronto,  a  person  qualified  to  pre-empt  public  lands, 
settled  on  the  land  in  dispute  for  the  purpose  of  pre-empting,  on  October 
6, 1871,  some  months  before  the  filing  of  the  first  general  map,  and  there- 
after performed  the  required  acts.  It  was  held  that  the  railroad  com- 
pany took  the  land;  that  until  the  Indian  title  was  extinguished,  no  pre- 
emption or  other  right  could  be  perfected  or  initiated;  that  this  exemp- 
tion from  pre-emption  protected  the  land,  until  the  filing  of  the  map  of 
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the  general  route  and  withdrawal,  after  which  the  withdrawal  protected 
it  until  the  title  was  perfected  by  filing  the  map  of  definite  location. 

It  will  be  seen,  that,  in  this  case,  the  location  and  grading  preceded 
the  filing  of  the  general  map,  and  that  the  final  location  shown  by  the 
map  of  definite  location,  filed  after  completing  the  road,  coincided  with 
the  line  shawn  on  the  general  map,  whereas,  in  the  case  before  us,  the 
road  was  not  finally  located,  or  constructed  on  the  line  indicated  on  the 
map  of  December  8, 1864.     On  these  points  the  court  says: 

"When  the  general  route  of  the  road  is  thus  fixed  in  good  faith,  and  in- 
formation thereof  given  to  the  land  department,  by  filing  the  map  thereof 
with  the  commissioner  of  the  general  land-office,  or  the  secretary  of  the  in- 
terior, the  law  withdraws  from  sale  or  pre-emption  the  odd  sections  to  the  ex- 
tent of  forty  miles  on  each  side.  TTie  object  of  the  law  in  this  particular  is 
plain,  'It  is  to  preserve  tTie  land  for  the  company  to  which,  in  aid  of  the 
construction  of  the  road^  it  is  granted," 

And  with  reference  to  the  Indian  title,  it  observes: 

"At  that  time  the  lands  were  subject  to  the  Indian  title.  TTie  d^endant 
cotild  not,  tfier^ore,  as  already  stated,  Jiave  then  initiated  any  pre-emption 
right  by  his  settlement;  and  the  law  cut  him  off  from  any  subsequent  pre- 
emption.** 

It  will,  also,  be  seen  that,  in  the  case  cited,  the  road  upon  the  section 
in  question  was  fully  completed  in  June,  1872,  while  the  map  of  definite 
location  was  not  filed  till  May  26,  1873,  about  a  year  after  tJie  comple- 
tion of  the  road;  while  in  the  case  now  before  the  court,  the  map  of 
definite  location,  of  February  1,  1870,  was  filed  within  about  seven 
months  after  the  completion  of  the  road  on  that  section  which  crosses  the 
Moquelamos  grant.  7%U8,  if  the  filing  of  the  map  of  definite  location  vxis  in 
time  in  the  case  cUed,  afortvoriy  it  was  in  time  on  the  Western  Pacific  Railroad. 
This  case  also  recognizes  the  right  to  make  the  definite  location  in  sec- 
tions or  parts — the  location  not  being  required  to  be  made  all  at  one 
time. 

The  other,  is  a  decision  of  acting  secretary  of  the  interior,  Muldrow, 
rendered  in  August  last,  in  which  he  very  carefully  considers,  in  a  well- 
reasoned  opinion,  the  very  question  upon  the  records  of  the  department, 
as  to  when  the  line  of  the  Western  Pacific  Railway  became  definitely 
fixed,  between  Sacramento  and  San  Jose,  within  the  meaning  of  the 
statute.  He  holds,  as  we  hold  in  this  case,  that  the  map  of  December 
8,  1864,  is  the  "flfeneraZ,"  and  not  the  map  of  definite  location;  that  it 
was  so  treated  by  the  government  and  the  parties.  But  after  discussing 
the  point,  as  to  whether  the  actual  location  in  1867-^8,  upon  the  line 
whereon  the  road  was  afterwards  constructed  on  the  section  of  the  road 
involved;  or  the  filing  of  the  map  of  February  1,  1870;  or  the  time  of 
the  acceptance  of  the  road  by  the  president,  should  be  adopted  as  the 
time  of  the  definite  location,  and  finally  adopts  the  latter  point  of  time, 
Jiees  V.  Central  Pac.  R.  Co.,  6  Reporter,  Wash.  1015.^ 

But  in  view  of  the  case  of  Buttz  v.  Northern  Pac.  R.  Cb.,  and  of  the 

^NoTB.    Since  this  decision  was  rendered,  the  telegraph  announces  that  the  decision 
of  Acting  Secretary  Muldrow  has  been  afObrmed  by  the  secretary  of  the  interior. 
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Dunmeyer  and  other  casea  cited,  we  think  the  supreme  court  will  finally 
hold  that  the  map  of  February  1, 1870,  is  the  map  of  definite  location, 
and  that  the  route  became  definitely  fixed  at  the  date  of  its  filing.  It 
fulfills  all  the  conditions  indicated  in  the  Dwnmeyer  and  other  cases, 
while  no  other  does.  It  professes  to  be,  and  was  filed  as,  the  may  of 
definite  location;  it  shows  the  lines  as  actually  finally  constructed,  with 
its  proper  connections  with  the  public  surveys,  while  the  prior  map  does 
not;  it  was  actually,  expressly  "accepted  by  the  secretary  of  the  inte- 
rior" as  the  map  of  definite  location,  and  the  land  grant  was,  in  fact,  ad- 
justed in  accordance  with  the  lines  thereon  delineated.  But,  it  is  suflS- 
cient  for  the  purposes  of  this  case,  that  the  route  was  not  definitely  fixed 
by  the  map  of  December  8,  1864.  All  other  possible  points  of  time  are 
subsequent  to  February  13,  1865. 

The  bUls  in  this  and  the  other  six  cases  must  be,  respectively^  dis- 
missed, and  it  is  so  ordered. 


Sellers  v.  Parvis  &  Williams  Co. 

(Oircuit  Court,  D,  Delaware,    July  9, 1886.) 

Nuibanob— Preliminary  Injunction— Fertilizer  Factory. 

A.  £Qed  a  bill  for  an  injunction  to  abate  a  nuisance,  alleging  that  he  was  the 
owner  of  a  farm  bounded  by  a  public  road  on  which  B.  had  erected  and  was 
operating  works  for  making  fertilizers,  the  lumes  and  gases  from  which  in- 
jured and  destroyed  his  fruit  trees  and  crops,  and  frequently  compelled  the 
doors  and  windows  of  his  dwelling  to  be  kept  closed,  to  protect  the  inmates 
from  the  offensive  and  sickening  odors.  B.  answered,  denying  the  injury, 
and  alleging  that  he  had  operated  the  works  for  several  years;  that  it  was  only 
occasionally  that  any  inconyenfence  was  caused  thereby  to  A.  and  his  family; 
and  that  he  had  inyested  $20,000  in  the  works,  and  did  a  business  of  $50,000 
per  annum,  which  would  be  ruined  if  the  injunction  prayed  for  was  granted. 
Meld,  on  motion  for  a  preliminary  injunction,  that  under  the  circumstances  a 
preliminary  injunction  should  not  be  granted. 

In  Equity, 

Hojp^citer  &  HoffecTcer  and  JamcB  0.  SeUerSy  for  complainant. 

John  Biggs  and  Thomoa  Davis^  for  defendant, 

Wales,  J.  This  is  a  motion  for  a  preliminary  injunction.  The  com- 
plainant is  the  owner  of  a  farm  in  New  Castle  county,  containing  about 
290  acres,  bounded  on  the  east  by  a  public  road.  Opposite  to  the  south- 
erly part  of  the  farm,  and  separated  from  it  by  the  road,  the  defendant 
has  erected  works  for  the  manufacturing  of  agricultural  fertilizers;  and 
it  is  alleged  that  the  fumes,  vapors,  and  gases  generated  by  the  works, 
and  blown  across  the  farm,  blight,  poison,  and  destroy  the  fruit,  grain, 
and  other  crops  of  the  complainant;  that  in  the  year  1885  many  of  the 
trees  in  the  complainant's  orchard,  bordering  on  the  road,  were  destroyed 
or  seriously  injured,  and  her  corn  crop  ruined.  In  addition  to  this,  the 
noisome  odors  and  foul  smells  emanating  from  the  works  are  so  offensive 
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and  sickening  as  to  be  almost  unendurable,  and  the  occupants  of  the 
mansion  house  are  frequently  compelled  to  dose  the  doors  and  windows 
to  protect  themselves  as  much  as  possible  from  the  annoyance  and  phys- 
ical discomfort  produced  by  the  nuisance.  Inasmuch  as  this  nuisance 
is  recurring  at  short  and  irregular  intervals,  and  threatens  to  be  continued 
and  increase,  thus  depriving  the  complainant  of  the  beneficial  enjoyment 
of  her  property,  and  diminishing  its  rental  and  marketable  value,  and 
she  is  without  a  plain  and  adequate  remedy  at  law,  a  motion  is  now  made 
for  a  writ  of  injunciiouy  pendente  Ute,  to  restrain  the  defendant  from  fur- 
ther prosecuting  its  business. 

The  defendant  company,  by  the  affidavit  of  its  president,  states  that 
the  business  of  making  fertilizers  has  been  carried  on  b}*^  them,  and  their 
predecessors,  at  the  same  place,  since  1883;  the  capital  invested  is  $20,- 
000;  56  men  are  employed  in  the  works;  and  the  annual  sales  amount 
to  $50,000.  Injury  to  the  complainant's  property  is  denied,  as  well  as 
the  personal  annoyance  and  discomfort  allied  to  be  caused  by  the  fac- 
tory. It  is  indirectly  admitted  that  some  annoyance  may  be  suffered 
occasionally,  when  an  easterly  storm  is  prevailing,  and  the  process  of 
dissolving  rock  is  being  carried  on;  but  that  this  process  is  not  contin- 
uous, and  does  not  consume,  on  an  average,  more  than  34  days  in  the 
year.  In  clear  weather  no  trouble  is  perceptible.  Reference  is  made 
to  an  agreement  entered  into  between  the  complainant  and  her  husband 
on  the  one  part,  and  Parvis  and  Williams  on  the  other,  in  1884  or  1885, 
by  which  it  was  arranged  that,  if  any  damage  should  be  done  to  the 
complainant's  peach  orchard  by  the  factory,  tJbe  amount  thereof  should 
be  ascertained  by  three  disinterested  persons,  and  that  the  company  is 
willing  to  abide  by  the  said  agreement,  and  to  pay  any  loss  the  com- 
plainant may  have  suffered  firom  such  cause.  The  company  owns  about 
two  and  a  half  acres  of  land  immediately  around  and  adjoining  the  fac- 
tory, on  which,  during  the  years  1884  and  1885,  crops  of  vegetables  and 
grass  were  successfully  grown,  and  the  hedge  indosing  the  said  land  was 
uninjured  by  the  works.  If  an  injunction  should  now  be  issued,  the 
company  would  be  obliged  to  shut  down,  and  its  business  would  be 
ruined. 

When  a  plain  and  adequate  remedy  at  law  cannot  be  obtained,  the 
power  of  a  court  of  equity  to  abate  a  private  nuisance  which  is  destruc- 
tive of  the  property  of  a  complainant,  or  renders  its  use  and  occupation 
physically  uncomfortable,  is  no  longer  questionable.  The  jurisdiction 
of  the  court,  in  such  cases,  is  predicated  upon  the  broad  ground  of  pre- 
venting irreparable  injury,  interminable  litigation,  a  multiplicity  of  ac- 
tions, and  for  the  protection  of  rights.  Parker  v.  Winnipieeogee  Oo^y  2 
Black,  645;  Story,  Eq.  Jur.  §  925;  Wood,  Nuis.  c.  25.  But,  to  justify 
the  court  in  the  exercise  of  this  extraordinary  power^  a  strong  prima  fade 
case  of  right  must  be  shown.  The  right  must  be  dear,  and  its  violation 
palpable.  A  mere  diminution  of  the  value  of  property  by  the  nuisance, 
without  irreparable  mischief,  will  not  be  sufficient;  and,  if  the  evidence 
be  conflicting  and  the  injury  dou'dtful,  the  court  will  not  interpose  in 
this  summary  way;  or,  if  an  injunction  will  work  great  injury  to  one 
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party  without  corresponding  benefit  to  the  other,  it  should  not  ordinarily 
issue,  especially  when  adequate  protection  can  be  had  without  it.  Parker 
V.  Winnipmogee  Go.,  supra;  Swift  v.  Jenks,  19  Fed.  Rep.  643. 

The  right  to  pure  air  is  incident  to  the  land, — as  much  so  as  the  right 
to  the  uninterrupted  flow  of  a  stream  of  pure  water  which  runs  through 
it, — and  no  one  can  be  permitted  to  pollute  either,  to  the  injury  and 
disadvantage  of  the  owner.  In  large  towns  or  cities  the  causes  of  atmos- 
pheric pollution  cannot  be  as  easily  traced  and  marked  as  in  more 
sparsely  inhabited  places;  but  even  in  the  former,  when  the  nuisance  is 
well  defined,  and  its  source  definitely  known,  the  court  will  interpose  to 
protect  the  rights  of  those  who  are  injured  by  it.  Each  case,  however, 
must  rest  on  its  own  merits,  and  be  governed  by  the  special  facts  and 
circumstances  surrounding  it.  The  rule  by  which  the  court  is  guided  in 
such  eases  is  the  ancient  maxim-  that  every  one  must  so  use  his  own 
property  as  not  to  injure  another.  When,  therefore,  the  injured  party 
cannot  obtain  redress  by  an  action  at  law  for  the  invasion  of  his  rights, 
his  only  resort  is  to  a  court  of  equity;  and,  when  a  proper  case  is  pre- 
sented, the  court  will  not  hesitate  to  protect  his  rights. 

But  just  here  the  difficulty  often  arises,  as  in  the  present  case,  of  de- 
termining whether  the  facts  will  justify  the  court,  in  the  exercise  of  a 
sound  discretion,  in  awarding  the  writ.  Admitting  the  truth  of  the  com- 
plainant's bill,  would  the  court  be  warranted,  at  this  stage  of  the  case, 
in  granting  an  injunction?  The  injury  to  her  fruit  and  grain  crops  for 
this  season,  whatever  may  be  its  extent,  has  already  been  sufifered,  and 
the  damage  can  be  ascertained  by  a  jury,  or  by  such  other  mode  as  the 
parties  may  be  able  to  agree  upon.  The  physical  discomforts  to  which 
the  occupants  of  the  farm  are  now  subjected,  as  a  direct  consequence  of 
the  defendant's  business,  has  been  submitted  to  for  the  past  two  or  three 
years,  without  any  attempt  on  the  part  of  the  complainant  to  seek  its 
abatement  by  a  preliminary  injunction,  and  it  becomes  a  serious  ques- 
tion whether  the  court  should  now  summarily  interpose  by  writ  to  sus- 
pend the  defendant's  business,  without  giving  it  the  opportunity  of  an- 
swering the  bill,  and  requiring  the  complainant  to  prove  her  charges. 
The  loss  of  crops,  and  the  depreciation  of  the  rental  and  marketable  val- 
ues of  the  farm,  so  far  as  such  losses  have  been  occasioned  by  the  de- 
fendant, can  also  be  ascertained  by  a  jury.  The  danger  of  future  loss 
and  injury  do  not  appear  to  be  so  imminent  that  the  complainant  will 
suffer  irreparable  mischief  by  letting  the  case  proceed  to  a  final  decree  on 
bill,  answer,  and  proofs. 

On  the  hearing  of  this  motion  the  complainant  produced  several  ex 
parte  affidavits,  which  were  opposed  by  an  equal  number  of  like  affida- 
vits on  the  part  of  the  defendant.  Here  are  statements  and  counter- 
statements,  assertions  and  contradictions,  without  opportunity  for  cross- 
examination  by  either  side;  and,  if  there  was  nothing  else  in  the  case  to 
create  doubts  as  to  the  propriety  of  granting  the  motion,  this  would  be 
sufficient. 

A  preliminary  injunction,  if  now  issued,  would  be  simply  staying  the 
alleged  nuisance  during  the  pendency  of  further  proceedings  to  establish 
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fhe  rights  of  the  parties,  and  it  would  be  imposing  too  great  a  hardship 
on  the  defendant  to  stop  its  business  at  this  time,  when  the  complainant 
could  derive  no  benefit  or  advantage  which  would  compensate  for  the 
certain  injury  which  would  be  inflicted  on  the  company,  if,  after  a  fuller 
investigation,  it  should  appear  that  it  is  not  in  fault,  or  that  the  com- 
plainant had  an  adequate  legal  remedy.     Miction  refused. 


Winboubn's  Case.* 
Mksoubi  Pag.  Ry.  Co.  v.  Texas  Pac.  Ry.  Co. 
{Circuit  Court,  E.  D.  Louisiana,    December  80, 1886.) 

Railroai)  Companies— LrABiLrrr  of  Recefvers— Pebsonal  Injuries. 

Where  the  affairs  of  a  railway  company  have  passed  into  the  hands  of  rer 
ceivers,  who  are  bperating  the  road  under  the  direction  of  the  court,  having 
exclusive  charge  of  its  management  and  of  the  employment  of  operatives  and 
emploves,  the  entire  control  of  the  company  having  passed  to  the  receivers 
as  fully  as  it  was  before  exercised  by  the  officers  of  the  road,  the  receivers 
may  be  held  answerable  in  their  official  capacity  for  injuries  sustained  in  th^ 
same  manner  that  the  corporation  would  have  been  liable.' 

In  Chancery.  In  the  matter  of  Matthew  B.  Winbourn,  praying  for 
compensation  for  personal  injuries.     On  exceptions  to  master's  report. 

By  the  master's  report  it  appears  that  between  1  and  2  a.  m.  of  the 
thirteenth  day  of  January,  1886,  and  near  Greenwood  station,  Louisiana, 
three  Shreveport  passengers,  the  brothers  Winbourn,  on  a  train  of  de- 
fendant company,  running  about  10  or  12  miles  an  hour,  were  occu- 
pants of  a  s^ond-class  coach,  and  bound  for  Woodland,  Texas,  when 
said  coach  was  derailed,  and  overturned,  with  a  baggage  car,  by  reason 
of  a  rail  which,  upon  examination,  was  found  to  be  bad,  rough,  and  old 
iron,  whence  a  piece  about  six  feet  long  had  been  newly  broken;  that 
the  engineer,  upon  feeling  the  jar  of  the  accident,  immediately  applied 
the  air-brakes,  and  cut  off  steam,  to  arrest  the  progress  of  the  train,  and, 
assisted  by  a  brakeman,  having  opened  with  an  axe  the  door  of  said 
second-class  car,  and  released  the  passengers  and  the  train  conductor 
therein,  steamed  to  the  next  (Wasskom)  station,  and  telegraphed  thence 
to  Marshall  for  the  company's  physician,  who  arrived  at  the  wreck  three 
hours  after  it  occurred,  examined  and  ministered  to  the  said  Winbourns, 
among  other  injured  persons,  and  made  tender  to  them  of  medical  care 
at  the  Marshall  hospital  of  the  defendant  company,  which  tender  was 
declined,-  as  they  chose  to  continue  their  journey,  and  did  so,  after  a  de^ 
lay  of  about  eight  hours  at  the  wreck;  Uiat  Matthew  B.  Winbourn,  26 
years  of  age,  disclosed  there  no  visible  injury,  save  a  slight  arm  bruise, 
but  complained  of  a  pain  in  his  left  side  and  back  to  the  railway  phy- 

1  Keported  by  Joseph  P.  Homor,  Esq.,  of  the  Kew  Orleans  bar. 
'See  nofe  at  end  of  case. 
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sician,  who  examined  his  side,  and  does  not  recall  having  examined  his 
back;  that  he  deposes  that,  with  the  overturn  of  the  car,  he  jumped 
from  his  seat,  and  was  thrown  upon  his  face,  sought  to  rise,  found  him- 
self disabled  in  the  small  of  the  back,  and  soon  after  pulled  himself  up 
by  the  side  of  the  car;  that  the  suffering  in  that  part  of  his  person  inca- 
pacitated him  from  work  for  about  two  months,  when  on  the  tenth  of 
March,  1886,  he  was  wholly  prostrated  for  21  days,  and  since  that  time 
continuous  pains  in  his  back  have  increased  his  incapacity  for  labor,  and 
extended  up  to  his  chest;  that  his  physician  at  Woodland,  Texas,  (Dr. 
Harris,)  found  him,  when  prostrated  in  March,  suffering  from  a  shock 
caused  by  contusion  of  the  spinal  marrow,  and  in  the  first  stage  of  pneu- 
monia, no  similar  case  of  which  latter  ailment  was  then  in  witness' 
practice;  that  said  physician  arrested  this  pneumonia,  ascribes  it  to  a 
bruise  received  at  the  wreck,  and  pronounces  the  disorganized  condition 
of  the  spinal  marrow  a  permanent  injury,  and  contributive  both  to 
mental  aberration,  which  said  Winbourn  at  times  exhibits,  and  to  his 
speedy  death;  that,  in  the  experience  of  the  railway  physician,  (Dr.  C. 
A.  Smith,)  paralysis  will,  in  all  cases,  develop  in  the  degree  of  the 
shock  to  the  spine;  that,  as  to  Matthew  B.  Winbourn,  the  special  injury 
sustained  is  adequately  shown  by  an  intelligent  physician  to  have  been 
due  to  said  tort  as  the  proximate  cause,  by  the  company  physician  to  be 
an  ordinary  and  natursd  consequence  developed  by  it,  and  is  of  a  serious 
and  painful,  if  not  fatal,  character,  beyond  medical  arrest;  that  the  in- 
jury, as  recited,  to  Matthew  B.  Winbourn,  is  a  permanent  physical  dis- 
ability, and  entitles  him  to  recover  from  the  date  of  its  occurrence,  and 
for  its  probable  continuance,  (Houston  &  T.  0.  R,  Co.  v.  Boehns^  57  Tex. 
152;  Teim  &  Pac.  R.  Co.  v.  O'DonneH,  58  Tex.  27;)  and  in  view  of  his 
age,  occupation,  the  presumable  value  of  his  past  services,  his  blended 
mental  and  bodily  pain,  and  his  cost  for  medical  care,  the  master  recom- 
mends an  allowance  of  $2,000. 

John  H.  Kennardj  Jr.j  for  Winbourn. 

W.  W.  Howe^  for  receivers, 

Pardee,  J.  This  report  of  the  master  is  sustained  in  all  respects  by 
the  evidence  in  the  case.  In  the  record  of  the  main  case,  there  is  other 
evidence  as  to  the  condition  of  the  road-bed  and  track  at  the  place  where 
the  accident  to  Winbourn  occurred  which  would  seem  to  fix  the  respon- 
sibility upon  the  receivers  as  common  carriers  of  passengers,  unless  a 
different  rule  prevails  with  tliem  from  that  to  which  common  carriers  are 
generally  subjected,  as  to  which  see  High  on  Receivers,  §  395,  and  cases 
there  cited.  The  receivers  took  possession  of  the  railway  property  De- 
cember 16, 1885,  prior  to  the  accident.  In  February,  1886,  subsequent 
thereto,  they  made  a  report  to  the  court  of  the  condition  of  the  entire  prop- 
erty, in  which  they  advise  the  court,  in  relation  to  that  part  where  the  ac- 
cident to  Winbourn  occurred,  as  follows:  "That  portion  of  this  division 
between  Shreveport  junction  and  Jonesville  is  in  very  bad  condition,  the 
rails  being  old,  worn  out  chain  iron,  which  have  been  repeatedly  repaired 
and  patched,  the  track  now  being  absolutely  unsafe."    It  might,  perhaps, 
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have  been  better  to  bave  offered  this  report  before  the  master,  but  I  do 
not  think  it  was  necessary,  as  it  is  a  part  of  the  record,  and  within  the 
judicial  knowledge  of  the  court.  At  all  events,  if  the  case  required  it, 
I  should  deem  it  my  duty  to  recommit  the  matter  to  the  master,  so  that 
it  might  be  offered.  As  to  the  amount  of  compensation,  the  sum  allowed 
is  not  excessive,  as  the  evidence  shows  that  the  injury  to  Winboum  was 
severe,  disabling,  and  permanent. 

Let  the  exceptions  to  the  master's  report  be  overruled,  and  the  report 
confirmed, 

NOTE. 

Bbcbivbb— Action  AOAXNerr.  "Whether  or  not  an  action  for  a  railway  injury  can  be 
maintained  against  the  receiver  of  the  company  in  whose  employment  it  occurred,  was 

auestioned  in  Smith  v.  Potter,  (Mich.)  9  N.  W.  Rep.  273.  But,  under  the  provisions  of 
tie  Iowa  Code,  an  action  may  be  maintained  against  the  receiver  of  a  railroad  appointed 
by  a  circuit  court  of  the  United  States,  by  an  employe  of  such  railroad  who  nas  been 
li^nred  by  reason  of  the  negligence  of  a  co-employ e'thereof;  and  where  the  property 
oi^the  railroad  is,  by  order  of  the  court,  transferred  to  the  receiver,  subject  to  all  ^*  claims^ 
debts,  and  liabilities,"  such  property  in  his  hands  is  liable  for  the  payment  of  such 
claims  for  damages.  Central  Trust  Co.  v.  Sloan,  (Iowa,)  22  N.  W.  Rep.  916;  Sloan  v. 
Central  Iowa  Ry.  (^.,  (Iowa,)  16  N.  W.  Rep.  331.  Where  a  demand  against  a  receiver 
does  not  involve  the  administration  of  the  trust  committed  to  him,  but  arises  from  his 
having  taken  unlawful  possession  of  property  not  included  in  the  trust,  a  suit  will  lie 
against  him  personally  as  for  a  trespass,  even  though  he  took  possession  of  such  prop- 
-  erty  under  an  order  of  court.    CJurran  v.  Oaig,  22  Fed.  Rep.  101. 

The  railroad  company  is  not  liable  for  injuries  committed  while  the  road  was  in  the 
hands  of  the  receiver,  as  it  was  out  of  the  possession  of  the  property,  and  had  no  con- 
trol over  it.  Davis  v.  Duncan,  19  Fed.  Rep,  477,  But  in  itlinois  it  was  held  that  the 
fencing  act  authorizes  an  action  for  the  failure  to  fence  against  either  the  owner  of  sach 
road  or  the  person  actually  operating  it.  An  action  will  therefore  lie  against  the  com- 
pany owning  an  unfenced  road,  although  it  is  in  the  hands  of  a  federal  receiver.  Ohio 
at  M.  R.  Co.  V.  RusseU,  8  N.  B.  Rep.  561. 

A  receiver,  as  such,  is  not  personally  liable  for  the  torts  of  his  employes.  The  pro- 
ceeding against  him  is  in  the  nature  of  a  proceeding  tn  rem,  and  renders  the  property 
in  his  hands,  as  such,  liable  for  compensation  for  such  torts.  Davis  y.  Dancan.  19  Fed. 
Rep.  477.  But  a  judgnient  against  a  receiver  for  personal  injuries,  recovered  after  the 
receiver  had  settled  his  accounts,  although  the  action  was  commenced  pending  the  re- 
ceivership,  was  held  to  create  no  lien  against  the  property  which  could  be  enforced 
against  the  purchaser.    White  y.  Keokuk  &  D.  M.  Ry.  Co.,  (Iowa,)  2  N.  W.  Rep.  1016. 

See,  alao,  Lehigh,  C.  &  N.  Co.  v.  Central  R.  Co.,  (N.  J.)  8  Atl.  Rep.  — . 


Pope's  Casb.* 
Missouri  Pao.  Ry.  Co.  v.  Texas  Pao.  By.  Oo# 
{OireuU  Court,  E.  B.  Louinana.    December  29. 1886.) 

RaZLBOADS— LlABILITT  OF  BECEiyEKS— PERSONAL  InJXTRIES, 

Wiriboum's  Case,  ante,  167,  followed. 

In  Chancery,     In  the  matter  of  Mrs.  C.  C.  Pope,  praying  oompensa- 
tion  for  injuries.     On  exceptions  to  master's  report. 
Emry  A.  fbwUces^  for  Pope. 
W.  W.  Eowey  for  Receivers. 

>  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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Pardee,  J.  The  petitioner  was  seriously  injured  while  a  passenger 
on  the  Rio  Grande  division  of  the  Texas  &  Pacific  Railway,  by  the  de- 
railment of  the  car  in  which  she  was  traveling,  on  the  twenty-fifth  of 
January,  1886.  The  derailment  was  caused  by  the  breaking  of  a  rail 
about  four  feet  from  one  end.  The  master  has  reported  that  the  acci- 
dent was  the  result  of  the  known  insecurity  and  bad  condition  of  the 
track;  that  the  receivers  are  liable;  and  that  the  petitioner  ought  to  re- 
ceive $2,000  as  compensation.  The  receivers  have  excepted  on  the 
grounds  that  the  evidence  does  not  show  the  negligence  of  the  receivers 
or  their  employes,  and  that  the  allowance  is  extravagant,  because  the 
evidence  does  not  show  that  the  injuries  are  permanent. 

1.  At  the  time  of  the  accident  the  railway  property  had  just  come  to 
the  hands  of  the  receivers.  The  Rio  Grande  division  was  known  to 
them  to  be  in  bad  condition  as  to  rails  and  ties.  In  February  following 
the  accident  they  reported  to  the  court  that  said  division  requires  exten- 
sive repairs,  especially  on  that  part  between  Fort  Worth  and  Baird,  in 
replacement  of  rails,  new  ties,  and  widening  cuts  and  embankments,  not 
only  as  a  '*  matter  of  safety  in  the  transportation  of  freight  and  passen- 
gers, but  al^o  in  development  and  increase  of  business."  It  was  between 
Fort  Worth  and  Baird  that  the  petitioner  was  injured.  The  evidence 
taken  before  the  master  is  to  the  efiect  that  the  rail  broken  was  as  good 
as  the  average  rails,  but  there  is  no  evidence  to  show  that  the  broken 
rail  was  properly  laid,  or  sufficiently  supported  by  good  ties.  I  have  no 
doubt  that  this  is  a  sufficient  showing  to  warrant  the  presumption  of 
negligence  against  the  Texas  &  Pacific  Railway  Company,  had  that  com- 
pany been  in  possession  of  and  operating  its  own  property.  The  re- 
ceivers operating  the  railway  property  should  be  held  to  the  same  respon- 
sibility, (see  High,  Rec.  §  395,)  although,  as  officers  of  the  court,  they 
may  not  be  liable  for  punitory  or  exemplary  damages. 

2.  On  the  question  of  damages,  I  have  examined  the  evidence,  and  it 
supports  the  master's  finding,  to-wit: 

"Temporary  bruises  upon  her  back  and  hips,  and  protrusion  of  part  of  the 
abdominal  viscera  through  the  umbilicus,  to  cure  which  an  operation  would 
be  difficult  and  dangerous  in  a  woman  as  obese  and  old  as  the  claimant,  and 
would  entail  a  cost  to  which  her  slender  means  are  unequal;  that  said  hernia 
is  to  her  a  permanent  injury,  that  impairs  her  general  health,  disables  her,  as 
a  seamstress,  from  earning  support  for  herself  and  four  children,  constrains 
her  often  to  remain  in  bed  for  several  days,  and  wholly  to  forego  housework, 
and  is  accompanied  with  constant  pain  in  some  degree,  and  with  a  running 
from  the  navel." 

The  allowance  is  not  excessive.     Let  an  order  be  entered  overruling 
the  exceptions,  and  confirming  the  master's  report. 
See  Winboum^s  Oase^  ante^  167. 
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Cooper,  Jr.,  v.  Bank  of  British  North  America. 

(Oircuii  Gowrt,  8.  D.  New  York.    March  9, 1887.) 

Cabrhsrs — CoKBiGNOB  Known  to  bb  Ownbb  of  Goods  Cabribd — Rights  of 

CONSIONOR. 

Plaintifl,  desiring  to  pay  a  draft  which  he  had  drawn  on  A.  at  Glasgow, 
Scotland,  made  an  arrangement  with  the  defendant  bank  by  which  it  agreed 
to  cable  the  money  to  London,  and  to  forward  it  in  the  form  of  a  check, 
through  their  London  agent,  from  London  to  Glasgow,  to  A.  Instead  of  do- 
ing this,  defendant,  without  plaintiff's  knowledge,  paid  the  money  over  to  a 
bank  in  London,  to  the  credit  of  A.,  who  failed  and  closed  his  doors  the  next 
day,  being  indebted  to  the  London  bank  where  the^depoeit  was  made.  Had 
defendant  forwarded  the  money  by  check  to  A.,  as  it  agreed  to  do,  he  would 
haye  used  it  to  pay  plaintiff's  draft.  Held,  plaintiff  is  entitled  to  recover  the 
amount  from  defendant.  Where  a  consignor  is  known  to  the  carrier  to  be 
the  owner,  the  carrier  must  be  understood  to  contract  with  him  only,  for 
his  interest,  and  upon  the  terms  he  dictates  in  regard  to  the  delivery,  and  the 
consignees  are  to  be  regarded  simply  as  agents  selected  to  receive  the  money. 

At  Law.     Motion  for  a  new  trial.  « 

This  action  is  by  William  B.  Cooper,  Jr.,  to  recover  of  the  defendants 
the  sum  of  £5,000,  with  interest,  amounting  in  the  aggregate  to  $28,- 
602.56.  At  the  time  of  the  transaction  in  question ,  in  the  spring  of  1884, 
the  plaintjflFwas  a  commission  merchant  in  the  city  of  New  York.  The 
defendants  were  engaged  in  the  business  of  banking  in  the  city  of  London, 
with  a  branch  office  in  New  York.  During  the  same  period,  Martin, 
Turner  <fe  Co.,  of  Glasgow,  Scotland,  were  in  the  East  Indian  trade,  hav- 
ing a  branch  office  in  London.  Their  banking  business  was  transacted 
at  the  Bank  of  Scotland,  which  also  had  a  branch  office  in  London.  On 
the  fourteenth  of  December,  1883,  the  plaintiflF  having  a  letter  of  credit 
permitting  him  so  to  do,  drew  a  draft  upon  the  Glasgow  firm  of  Martin, 
Turner  &  Co.  for  £5,O0iO,  payable  in  London  to  the  order  of  himself. 
This  draft  was  due  February  29,  1884.  It  was  the  plaintiflf's  duty  to 
take  it  up  at  maturity.  On  the  twenty-sixth  of  February  he  went  to 
the  office  for  the  defendants,  in  New  York,  and  purchased  a  cable  ex- 
change for  £5,000,  which  was  sent  by  them  to  London,  reaching  there 
the  next  day,  February  27th.  The  money  was  on  that  day  deposited 
in  the  Bank  of  Scotland,  London,  to  the  credit  of  Martin,  Turner  &  Co. 
At  the  same  time  a  dispatch  was  sent  by  the  defendants,  in  London,  to 
Martin,  Turner  &  Co.,  at  Glasgow,  announcing  that  at  that  moment  they 
were  paying  to  their  credit  at  the  Bank  of  Scotland  the  sum  aforesaid. 
On  the  same  day  they  wrote  to  the  Glasgow  firm  that  the  amount  had 
been  paid  to  their  credit.  The  letter  reached  Glasgow  on  the  morning 
of  the  28th.  It  is  undisputed  that  if  a  draft  had  been  inclosed,  that 
also  would  have  reached  there  at  the  same  time.  The  payment  to  the 
Bank  of  Scotland  was  made  pursuant  to  written  instructions  received  by 
the  defendants,  at  London,  from  Martin,  Turner  <fe  Co.  Upon  the  28th, 
Martin,  Turner  &  Co.  having  received  advices  from  their  East  Indian 
oorrespondents,  became  convinced  that  it  was  idle  for  them  to  continue 
longer  in  business,  and  upon  the  morning  of  the  29th  they  closed  their 
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doors.  The  money  was  paid  to  the  Bank  of  Scotland  without  specific 
instructions,  and  a  general  credit  was  given  to  Martin,  Turner  <fe  Co. 
upon  the  books  of  the  bank.  The  firm  was  indebted  to  the  bank  to  a 
considerable  extent,  and  the  money  was  retained  to  lessen  this  indebt- 
edness. The  plaintiff  received  no  benefit  from  it.  It  was  not  used  to 
take  up  the  draft.  The  plaintiff  insists  that  the  money  was  lost  to  him 
by  reason  of  the  failure  of  the  defendants  to  obey  specific  instructions 
given  by  him  to  them  upon  the  twenty-sixth  of  February.  He  testified 
that  he  informed  the  agent  of  the  defendants  that  the  money  which  he 
was  about  to  send  to  Martin,  Turner  <&  Co.  belonged  to  him;  that  it  was 
sent  to  take  up  a  draft  shortly  to  fall  due;  that  he  wished  it  sent  by 
cable  to  London,' and  from  thence  by  mail,  in  the  form  of  a  check,  to 
Martin,  Turner  &  Co. ,  at  Glasgow;  and  that  the  defendants  agreed  to  these 
terms.  The  defendants  deny  that  any  specific  instructions  were  given, 
and  insist  that  the  money  was  sent  in  the  usual  way,  and  was  paid  to 
Martin,  Turner  &  Co.  as  directed  by  them.  If  the  money  had  been 
sent  by  mail,  so  that  it  could  have  been  identified,  it  would  have  been 
applied  by  Martin,  Turner  &  Co.  to  retire  the  plaintiff's  draft.  The 
jury  were  instructed  that  the  relation  of  principal  and  agent  existed  be- 
tween the  parties;  that  the  plaintiff  had  a  right  to  prescribe  the  manner 
in  which  his  funds  should  be  sent,  and  if  the  defendants,  knowing  that 
the  funds  were  his,  and  that  they  were  transmitted  for  a  special  purpose, 
contracted  with  him  to  send  them  in  a  particular  way,  and  loss  occurred 
by  their  failure  to  keep  that  agreement,  the  plaintiff'  was  entitled  to  re- 
cover. If,  however,  there  was  no  such  agreement;  if  the  defendants 
did  not  know  that  the  money  belonged  to  the  plaintiff,  or  that  it  was  to 
be  sent  for  a  specific  purpose;  if  tKe  circumstances  were  such  that  they 
had  a  right  to  assume  that  it  was  the  money  of  Martin,  Turner  &  Co. ; 
if,  in  other  words,  it  was  sent  in  the  usual  course  of  business,  without 
any  pailicular  instructions, — ^then  the  defendants  were  entitled  to  a  ver- 
dict. The  jury  found  for  the  plaintiff.  The  defendants  excepted  to  the 
refusal  of  the  court  to  direct  a  verdict  in  their  favor,  and  also  to  the  re- 
fusal to  charge  that  the  money  belonged  to  Martin,  Turner  &  Co.  as  soon 
as  it  came  under  their  control,  and  also  to  that  portion  of  the  charge 
where  the  jury  were  instructed,  in  substance,  that  if  they  found  the 
agreement  to  be  as  stated  in  the  plaintiff's  testimony  he  was  entitled  to 
recover. 

The  defendants  now  move  for  a  new  trial  upon  the  ground  that  the 
plaintiff  has  no  cause  of  action,  and  that  the  verdict  is  against  the  weight 
of  evidence. 

John  M,  Bowers^  for  plaintiff. 

Stephen  P.  Nashf  for  defendants. 

CoxE,  J.  The  verdict  of  the  jury  has  settled  (he  disptite<  question  of 
fact.  The  plaintiff's  version  of  the  transaction  must  be  siken  as  the 
true  one.  The  following  facts  are  established :  On  the  i  mrteenth  of 
December,  1883,  the  plaintiff  drew  a  draft  for  £6,000  on  Mi  rtin,  Turner 
&  Co.,of  Glasgow,  which  matured  February  29, 1884.     It  1  as  his  duty 
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to  take  up  this  draft.  On  the  twenty-sixth  of  February,  the  defendants, 
knowing  that  the  money  handed  them  by  the  plaintiff  belonged  to  him, 
and  that  it  was  sent  to  retire  a  draft,  agreed  with  him  to  forward  it  by 
cable  to  London,  and  by  mail,  in  the  form  of  a  check,  from  London  to 
Martin,  Turner  &  Co.,  at  Glasgow.  Instead  of  doing  this,  the  defend- 
ants, without  the  knowledge  of  the  plaintiff,  and  contrary  to  his  instruc- 
tions, paid  the  money  to  the  credit  of  Martin,  Turner  &  Co.  at  the  Bank 
of  Scotland,  in  London.  Had  they  performed  their  agreement,  the 
money  would  have  been  saved  by  the  plaintiff.  As  it  was,  it  was  lost 
to  him. 

The  question  is  whether  upon  these  facts  the  plaintiff  can  recover.  It 
is  not  necesssary  to  enter,  at  this  time,  upon  an  extended  discussion  of 
the  authorities  cited  by  counsel,  for  the  reason  that,  upon  the  facts  as 
stated,  the  case  of  Southern  Excess  Oq.  v.  Dicksonj  94  U.  8.  549,  seems  to 
be  controlling.  It  seldom  happens  that  two  cases  are  exactly  parallel 
upon  the  facts.  In  the  Dickson  Case  the  property  in  question  was  tobacco, 
and  not  money,  and  it  was  to  be  sent  by  express,  and  not  by  telegraph 
and  mail.  But  it  is  diflBcult  to  perceive  why  the  principle  there  an- 
nounced is  not  applicable  here.  The  instructions  given  to  the  jury  in 
the  two  cases  were  substantially  identical.  The  verdict  in  that  case  also 
was  for  the  plaintiff,  and  upon  the  facts  there  found  the  supreme  court 
said: 

''We  think  the  rule  is  that,  where  the  consignor  is  known  to  the  carrier  to 
be  the  owner,  the  carrier  must  be  understood  to  contract  with  him  only,  for 
his  interest,  upon  such  terms  as  he  dictates  in  regard  to  the  delivery,  and 
that  the  consignees  are  to  be  regarded  simply  as  agents  selected  by  him  to  re- 
ceive the  goods  at  a  place  indicated. " 

It  is  thought  that  the  plaintiff  is  within  this  rule,  and  that  this  court, 
as  the  law  now  stands,  would  not  be  justified  in  disturbing  the  verdict. 
The  motion  is  denied. 


Cutler  and  others  v.  Lanq. 
{(HtguU  C&wrt,  JD.  New  Hampshire.    Fehmary  17, 1887.) 

AvTACHifEKt— DissoLunoir  BT  Amekdioent. 

An  attachment  is  not  dissolyed  hy  an  amendment  of  the  writ  and  declara- 
tion increasing  the  amount  claimed,  made  after  another  attachment  has  inter- 
vened, where  the 'first  attaching  creditor,  upon  obtaining  judgment  for  the  in- 
creased amount  and  taking  out  execution,  directs  the  sheriffto  levy  only  for 
the  amount  originally  claimed. 

At  Law. 

Bingham  &  MUdieU,  for  plaintiff. 

Mr.  Bamardj  for  defendant. 

CJoLT,  J.     This  case  was  heard  by  the  court;  jury  trial  having  been 
waived.     It  is  an  action  on  the  case  brought  against  the  defendant  as 
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deputy-sheriff.  A  brief  statement  of  the  leading  facts  is  necessary  to 
properly  understand  the  question  of  law  which  is  raised,  and  on  which 
the  case  turns.  On  September  14,  1883,  one  E.  G.  Stevens  sued  out  a 
writ  of  attachment  against  George  A.  Stevens,  of  Milton,  New  Hamp- 
shire, returnable  to  the  supreme  court  of  New  Hampshire,  which  was 
placed  in  the  defendant's  hands  as  deputy-sheriff,  and  on  which  he  at- 
tached the  property  of  George  A.  Stevens.  On  September  17,  1883, 
three  days  afterwards,  the  plaintiff  also  brought  suit  against  George  A. 
Stevens  in  the  same  court,  on  which  the  defendant  as  deputy-sheriff  at- 
tached the  same  property  subject  to  prior  attachment.  At  the  March 
term,  1884,  of  the  state  court,  the  plaintiff  applied  for  leave  to  appear 
as  subsequent  attaching  creditor,  and  defend  the  E.  G.  Stevens  suit, 
which  was  granted.  Both  actions  were  continued  until  the  September 
term,  1884,  when  the  plaintiffs  obtained  a  judgment  in  their  suit  for  the 
sum  of  $501.91,  and  costs,  upon  which  execution  was  issued,  and  placed 
in  defendant's  hands,  with  a  request  to  levy  on  the  property  of  George  A, 
Stevens,  the  defendant  in' the  suit.  At  the  same  term,  1884,  the  E.  G. 
Stevens  suit  was  tried  by  the  court,  and  at  that  trial  the  plaintiff, 
Stevens,  moved  to  amend  his  suit  by  increasing  the  ad  damnum  from 
$1,500  to  $4,000,  and  by  inserting  $4,000  in  place  of  $1,500,  in  the 
clause  directing  the  sheriff  to  attach  the  property,  and  also  in  the  dec- 
laration. These  amendments  were  allowed,  and  judgment  was  rendered 
for  the  plaintiff  for  the  sum  of  $3,701,  and  execution  issued  and  placed 
in  this  defendant's  hands.  At  the  same  time  execution  was  placed  in  his 
hands  he  was  given  written  instructions  to  levy  upon  said  execution  only 
to  the  extent  of  $1,500,  being  the  amount  of  property  attached  on  the 
original  writ.  After  satisfying  judgments  given  to  E.  G.  Stevens,  this 
defendant,  as  deputy-sheriff,  had  remaining  in  his  hands  the  sum  of 
$1,504.30. 

Upon  this  state  of  facts  the  plaintiffs  contend  that  the  attachment  in 
the  E.  G.  Stevens  suit  was  dissolved  under  the  rule  that  the  increase  of 
the  amount  declared  on  in  a  writ  and  of  the  ad  damnum,  and  the  subse- 
quent rendition  of  a  judgment  for  a  sum  larger  than  could  have  been  re- 
covered under  the  original  writ,  is  such  an  amendment  of  the  proceed- 
ings as  dissolves  any  attachments  made  upon  the  original  writ  as  against 
subsequent  attachments  of  the  sam^  property  made  previous  to  the 
amendment.  Clough  v.  Monroe,  34  N.  H.  381;  Laighton  v.  Lord,  29  N. 
H.  237;  Page  v.Jewett,  46  N.  H.  441;  Fairfidd  v.  BaMmn,  12  Pick. 
388;  Pdrce  v.  Partridge,  3  Mete.  44.  In  defense  it  is  urged  that  amend- 
ments of  this  character  may  have  the  effect  to  dissolve  the  attachment 
according  to  circumstances,  and  the  intention  of  the  party  making  them 
to  use  them  to  the  prejudice  and  injury  of  other  attaching  creditors,  and 
that  here  there  was  no  intent  to  injure  them  as  shown  by  the  instructions 
given  to  the  sheriff;  and,  further,  that  these  amendments  were  made 
necessary  by  the  course  of  these  plaintiffs  in  appearing  in  the  E.  G. 
Stevens  suit,  and  opposing  any  and  every  part  of  his  claim  against  George 
A.  Stevens.  In  support  of  this  position  is  cited  Drake,  Attachm.  §  285; 
FeUon.y..  Wadaworthy  7  Gush.  587;  and  Pagey.  JeweU,  mpra.  . 
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The  reason  why  entering  judgment,  and  taking  out  execution  for  a 
larger  sum  than  is  claimed  in  the  original  writ,  discharges  the  attach- 
ment, is  that  it  operates  or  may  operate  as  a  fraud  upon  subsequent  at- 
taching creditors.  But,  if  it  is  done  with  no  intent  to  prejudice  or  in- 
jure subsequent  attaching  creditors;  if,  as  in  this  case,  the  party  gives 
written  instructions  to  the  sheritF  to  levy  upon  the  property  only  to  the 
extent  of  the  amount  claimed  in  the  original  writ, — it  is  difficult  to  see 
why  the  attachment  should  become  void. 

In  Fdtcn  v.  Wadsworth,  mpra,  the  court  held  that,  if  an  attorney  inad- 
vertently, and  without  the  knowledge  of  his  client,  takes  judgment  and 
obtains  execution  for  a  sum  more  than  is  really  due,  and  on  discovering 
the  mistake  goes  to  the  officer  who  has  the  execution,  and  gives  him  in- 
structions relative  to  the  service  thereof,  which  the  officer  refuses  to  fol- 
low, it  does  not  dissolve  the  attachment.  The  court  in  this  decision 
comment  upon  the  cases  of  Fairfidd  v.  Baldwin  and  Peirce  v.  Partridge^ 
and  say: 

"Both  these  cases,  therefore,  were  decided  on  the  ground  of  fraud,  and  it 
is  diiHcult  to  see  on  what  other  ground  a  party  could  be  deprived  of  a  just 
debt.  *  ♦  *  There  must  therefore  be  fraud  to  bring  a  case  within  the 
principle  of  these  adjudged  cases.  If,  in  the  present  case,  there  was  no  fraud, 
no  wrong  done,  or  attempted  or  intended  to  be  done;  if  the  judgment  waff 
taken  for  too  much  inadvertently  by  the  attorney,  and  the  party  had  no  pur- 
pose of  obtaining  as  his  execution  anymore  than  was  due  to  him,  and  no  more 
was  taken, — then  this  case  does  not  come  within  the  principle  of  the  adjudged 
cases,  and  there  is  no  just  principle  upon  which  the  plaintiff  could  be  deprived 
of  what  was  justly  due  to  him." 

The  authorities  are  reviewed  in  Page  v.  Jooett,  mpra^  and  the  reason- 
ing of  the  court  is  in  harmony  with  FdUm  v.  Wddaworth. 

The  question  seems  to  be  one  of  fraudulent  or  improper  intent.  If 
the  attaching  creditor  takes  judgment  for  a  larger  sum,  and  seeks  to  col- 
lect this  whole  amount,  it  is  held  to  be  a  fraud  as  to  subsequent  attach- 
ing creditors,  unless  in  case  of  accident  or  mistake.  In  the  present  case 
the  creditor  never  proceeded  to  collect  the  larger  judgment,  but,  on  the 
contrary,  at  the  time  execution  was  issued  and  put  into  the  officer's 
hands,  he  gave  written  and  positive  instructions  limiting  his  claim  to  the 
amount  recoverable  in  the  original  writ,  which  goes  to  prove  that  he  neither 
attempted  nor  intended  any  injury  to  subsequent  attaching  creditors. 
Under  these  circumstances,  I  do  not  think  the  attachment  was  dissolved. 

Let  judgment  be  entered  for  defendant,  with  costs. 
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In  re  Zimmerman. 
(OtreuU  Court,  N.  2>.  CaUfomia.    February  28, 1887.)  . 

1,  Abmt  and  Navy— CotmTS-MABTiAi/—Jtnsii8DicTiON— Desertion. 

The  military  courts  haye  jurisdiction,  to  try  all  military  offenses,  committed 
by  parties  enlisted  in  the  military  service  of  the  United  States,  among  which, 
is,  tne  offense  of  desertion. 

2.  Same— Jurisdiction  op  Civil  and  Military  Courts. 

The  civil  courts  have  no  authority  to  review,  control,  or  in  any  manner  in- 
terfere with  the  action  of  the  military  tribunals,  while,  regularly,  engaged  in 
the  exercise  of  their  appropriate  Jurisdiction. 

8.  Same— Statute  of  Limitations. 

The  bar  of  the  statute  of  limitations  provided  for  in  the  108d  article  of  war 
in  the  case  of  a  party  charged  with  desertion,  is  a  defense,  to  be  set  up  in  the 
case,  which  the  military  court  trying  the  charge,  has  Jurisdiction  to  determine 
for  itself,  without  interference  from  the  civil  courts. 

4  Same— Two  Years'  Limitation. 

The  provisions  of  the  108d  article  of  war.  providing,  that,  *no  person  shall 
be  liable  to  be  tried  and  punished  for  any  offense,  which  appears  to  have  been 
committed,  more  than  two  years  before  the  issuing  of  the  order  for  such 
trial,"  is  applicable  to  the  offence  of  desertion;  and  it  is  the  duty  of  courts- 
martial  as  to  this  offense  as  well  as  in  all  cases  within  its  terms,  to  give  full 
effect  to  this  provision  of  the  statute. 

6.  Same— Desertion  of  Minor. 

A  minor  over  18  and  under  21  years  of  age,  who  enlists  in  the  army  of  the 
United  States,  without  the  consent  of  his  parent  or  guardian,  can  commit  the 
military  offense  of  desertion,  and  the  military  tribunals  have  Jurisdiction  to 
try  a  minor  so  enlisting  upon  a  charge  of  desertion. 

6.  Same— Civil  Courts. 

The  civil  courts  have  no  Jurisdiction  to  discharge  a  minor,  who  enlisted  in 
the  army,  in  violation  of  section  1117  of  the  Revised  Statutes,  who  is  in  cus- 
tody of  the  military  tribunals,  awaiting  a  trial,  ordered  to  take  place  before  a 
court-martial,  upon  a  charge  of  desertion. 

(Syllabus  by  the  Court) 

On  Habeas  Corpus. 

Before  Sawyer,  circuit  judge,  and  Hoffman,  district  judge. 

Ward  McAllister^  Jr.,,  for  petitioner. 

H.  B.  Bumhamj  Dep.  Judge  Ad.  Gen.,  for  respondent* 

Sawyer,  J.  The  petitioner,  a  native  of  Switzerland,  on  April  17, 
1873,  enlisted  as  a  soldier  in  the  United  States  army,  for  the  term  of 
five  years,  at  Jersey  City,  New  Jersey,  declaring  at  the  time,  that  he  was, 
21  years  of  age,,  and  taking  the  usual  oath  of  enlistment  found  on  page 
74,  par.  76,  U.  S.  Army  Regulations  of  1881.  He  was  assigned  to  duty 
in  Company  D,  Twenty-first  United  States  Infantry.     He  served  as  a 


soldier,  one  year,  one  month,  and  27  days,  receiving  the  pa; 


,  and  allow- 


ances, provided  by  law,  up  to,  and  including,  April  30,  187  L    On  June 


10,  1874,  he  deserted  at  Camp  Warren,  Or^on,  taking 


lis  gun  and 


equipments  with  him.  On  November  12,  1886,  he,  voli  ntai-ily,  sur- 
rendered, as  a  deserter,  to  the  commanding  officer  at  the  yresidioj  and 
upon  said  surrender  he  presented  to  the  officer  an  affidavit,  in  which  he 
stated,  that  he  was  bom  in  Switzerland  on  November  2,  1  i53,  and  an- 
nexed thereto  what  purported  to  be,  an  official  certificate  ( T  the  proper 
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officer,  showing  that  fact;  that  became  to  the  United  States  in  1872,  en- 
listed in  1873,  and  deserted  June  10,  1874,  at  which  time  he  was  still  a 
minor;  that,  at  the  time  of  his  enlistment,  he  was  unable  to  speak,  and 
understand  the  En^^lish  language;  did  not  realize  the  importance  of  the 
act,  and  was,  fraudulently,  enlisted  without  the  consent  of  his  parents, 
or  guardian,  he  being  a  minor,  having  a  father  under  whose  control  he 
was,  in  New  York  city;  that  he  had  led  an  honest,  industrious  life,  as 
evidence  of  which,  he  presented  certificates  of  his  employers  for  several 
years;  that  he  was  engaged  to  be  married,  and  wished  to  establish  him- 
self, and  in  order  to  avoid  any  complications  in  the  future,  arising  from 
his  unsettled  obligation  to  the  United  States,  he  surrendered  himself,  and 
requested  to  be  discharged.  Whereupon,  instead  of  being  discharged, 
he  was  taken  into  custody,  charges  and  specifications  for  desertion  were 
presented  against  him,  and  he  was  ordered  by  the  lieutenant  general  to 
be  tried  upon  those  charges  by  a  military  court.  He  was  in  custody, 
awaiting  such  trial,  when  the  writ  of  habeas  corpus,  issued.  So  £ar,  there 
is  no  dispute  about  the  facts. 

The  petitioner  claims,  that  he  was  a  minor,  under  the  age  of  21  years, 
both  when  he  enlisted,  and  when  he  left  the  service;  that  he  had  a  father 
living  in  New  York,  under  whose  control  he  was,  and  that  he  was  en- 
listed without  the  consent  of  his  father;  and,  that,  his  enlistment  was 
therefore,  absolutely  void,  and  cotisequently,  there  could  be  no  legal 
offense  of  desertion.  That  he  enlisted  while  under  age  without  the  con- 
sent of  his  father,  is  not  admitted  by  the  judge  advocate,  who  declares, 
that  he  does  not  know  anything  about  it.  From  the  time  of  desertion, 
June  10,  1874,  till  his  surrender,  when  he  was  taken  into  custody,  No- 
vember 12,  1886,  was  over  12  years.  And  from  the  time  of  the  expi- 
ration of  the  term  for  which  he  enlisted,  April  17, 1878,  till  he  was  taken 
into  custody,  upon  his  surrender,  and  the  order  for  trial,  is  eight  years 
and  about  six  months,  during  all  which  time,  except  about  six  months 
absence  in  1881,  on  a  visit  to  Mexico,  and  Switzerland,  he  was  within 
the  jurisdiction  of  the  military  authorities,  and  at  all  times  amenable  to 
arrest  and  trial  for  desertion. 

Upon  this  point  there  does  not  appear  to  be  any  dispute.  It  is  not 
claimed  that  be  was  out  of  the  jurisdiction  of  the  military  authorities,  or 
that  there  was  any  obstruction  to  his  arrest  or  trial,  finder  the  103d 
article  of  war  which  provides,  that,  **no  person  shall  be  liable  to  be  tried 
and  punished  for  any  offense,  which  appears  to  have  been  committed 
more  tdian  two  years  before  the  issuing  of  the  order  for  said  trial,"  etc., 
upon  the  conceded  flEU^  of  the  case,  the  petitioner  insists,  that  the  mili- 
tary court  has  no  jurisdiction  to  try  him;  and  that  he  is,  unlawfully, 
held  for  that  purpose,  and,  therefore,  unlawfully  restrained  of  his  lib- 
erty. 

In  He  Bogart,  2  Sawy.  397,  this  court,  the  circuit  and  district  judges 
concurring,  held,  that  the  military  court,  had  jurisdiction  to  try  military 
offenses;  tiiat  a  former  conviction,  and  the  statute  of  limitations,  were 
matters  of  defense,  which  must  be  investigated  and  determined  in  the 
exercise  of  jurisdiction,  and  not  matters  upon  which  the  jurisdiction  to 
v.80F.no.3— 12 
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hear  and  determine  the  charge  depends;  that  these  matters,  cannot  be  in- 
quired into  on  habeas  corpus;  that  the  civil  courts  have  no  jurisdiction  to 
review  the  action  of  the  military  courts,  acting  within  their  jurisdiction, 
and,  still  less,  to  anticipate,  and  intercept  the  latter  in  the  exercise  of 
their  lawful  jurisdiction.  This  question  was  again  examined  and  the 
decision  affirmed,  In  re  White,  9  Sawy.  49,  17  Fed.  Rep.  723,  Mr. 
Justice  Field,  and  the  circuit  judge  concurring.  These  decisions  were 
approved,  and  followed  by  Mr.  Circuit  Judge  Wallace,  In  re  Davi- 
son, 21  Fed.  Rep.  618,  reversing  the  district  court  on  that  point.  The 
jurisdiction  to  try  offenses  committed  in  the  naval  or  military  service, 
unobstructed  by  the  civil  courts,  was  recognized  in  Ez  parte  Reed,  100 
U.  S.  13,  and  BogarVs  Case  approvingly  cited.  Id.  22.  That  the  civil 
courts  cannot  interfere  with  courts-martial  in  the  exercise  of  their  legit- 
imate jurisdiction,  was  held  by  the  supreme  court  in  Wales  v.  Whitney, 
114  U.  S.  564,  670,  5  Sup.  a.  Rep.  1050.  And  in  Smiih  v.  Whitney, 
116  U.  S.  177,  6  Sup.  Ct.  570,  the  supreme  court  says,  **this  court  has 
repeatedly  recognized  the  general  rule,  that  the  acts  of  a  court-martial 
within  the  scope  of  its  jurisdiction,  and  duty,  cannot  be  controlled  or  re- 
viewed in  the  civil  courts  by  writ  of  prohibition,  or  oiherwise,^^  and  again, 
with  numerous  other  cases  cites,  both  Jn  re  Bogart^  2  Sawy.  396,  and 
In  re  White,  9  Sawy.  49,  17  Fed.  Rep.  723,  thereby  recognizing  those 
cases  as,  properly,  laying  down,  and  applying,  the  law. 

But  it  is  earnestly  insisted,  on  behalf  of  the  petitioner,  that  the  mili- 
tary courts,  in  pursuance  of  an  order  of  Mr.  Cameron,  made  in  1877, 
while  secretary  of  war,  decline  to  give  effect  to  the  limitation  found  in 
the  103d  article  of  war;  and  unless  the  civil  courts  protect  the  petitioner, 
and  such  as  are,  similarly,  situated,  they  have  no  protection;  and  are, 
arbitrarily,  and  wrongfully,  deprived  of  personal  rights  expressly  granted 
and  assured  by  the  statutes  of  the  United  States.  Numerous  instances 
are  cited,  which,  it  is  alleged  show  this  state  of  facts.  We  do  not  know 
the  precise  facts  or  views  upon  which  the  courts-martial  acted  in  the  nu- 
merous cases  cited.  But  we  have  no  hesitation  in  saying  that  in  our 
judgment  the  103d  article  of  war  applies  to  the  offense  of  desertion  as 
well  as  to  all  other  offenses.  Desertion  is  an  offense  under  the  statute, 
punishable  by  the  severest  penalties,  and  the  express  language  of  the 
statute  is,  that,  ^^no  person,  shaU  be  liable  to  be  tried  arid  punished  *  *  * 
for  any  offense,  which  appears  to  have  been  committed  more  than  two 
years  before  the  issuing  of  the  order  for  such  trial."  This  language  is  of 
the  largest,  and  most  comprehensive  import.  There  is  no  exception, 
express,  or  that  can,  reasonably,  be  implied,  of  the  offense  of  desertion. 
There  seems  absolutely  to  be  no  room  for  construction.  To  interpolate 
into  the  provision  an  exception  of  the  offenise  of  desertion,  is,  as  it  ap- 
pears to  us,  clearly,  to  legislate,  not  to  construe,  or  interpret.  If  this 
offense  can  be  taken  out  of  the  statute,  so  may  any,  and  all  others,  and 
the  statute  be  wholly  abrogated,  and  rendered  nugatory,  by  what  seems 
to  be  a  manifestly  unjustifiable  ruling  of  the  secretary  of  war,  and  by 
courts-martial,  if  followed  by  them  J  acting  in  deference  or  subordination, 
thereto. 
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A  question  has  arisen,  whether  desertion  is  a  continuing  ofTense,  in  such 
sense,  that  the  statute  does  not  begin  to  run  till  the  expiration  of  the  term 
of  enlistment.  A  continuing  civil,  or  military,  obligation,  to  serve  till 
the  expiration  of  the  term  of  enlistment,  is  one  thing;  and  a  continuing 
criminal  offense,  if  such  there  can  be,  which  is  perfected,  and  ripe  for 
charges  and  trial,  at  the  moment  it  is  ^^ committed y^*  for  the  purpose  of 
barring  a  trial  and  punishment  under  the  statute  of  limitations,  is  quite 
another.  Some,  however,  maintain  the  aflBrmative  of  the  proposition, 
notwithstanding  the  language  of  the  statute  is  after  the  offense  ^^appear9 
to  have  been  committed,^^ 

Although  by  no  means  satisfied  with  that  view,  yet,  for  the  require- 
ments of  this  case,  conceding,  that  desertion  is  a  continuing  offense,  for 
the  purpose  of  the  statutory  bar,  dtiring  the  entire  term  of  enlistment, 
therein  differing  from  a  breach  in  other  contracts  for  a  specific  term  of 
service,  and  that  the  statute  does  not  begin  to  run  although  the  offense 
is  complete  and  ripe  for  trial  and  punishment  at  the  moment  the  deser- 
tion is  complete,  or  offense  committed,  till  the  expiration  of  such  term, 
still  the  petitioner  was  not  arrested,  and  the  order  for  trial  was  not  issued, 
till  more  than  eight  years  after  the  expiration  of  his  term  of  enlistment. 
The  statute  had,  therefore,  ran  in  his  favor  several  times  over,  even  upon 
that  hypothesis. 

We  do  not  ourselves,  entertain  the  slightest  doubt  that  this  petitioner, 
upon  the  facts  now  appearing,  is  entitled  to  the  full  benefit  of  this  pro- 
vision of  the  statute.  If  we  are  right  on  this  proposition,  then  an  erro- 
neous ruling  of  the  military  authorities  which  upon  the  facts  as  th^y  ap- 
pear in  this  case,  or  in  any  case,  where  the  deserter  has  been  within  the 
jurisdiction  of  the  military  authorities,  with  no  obstacle  in  the  way  of 
arrest,  and  at  all  times  amenable  to  arrest  and  trial  for  two  years,  after 
the  offense  appears  to  have  been  committed,  fails  to  give  full  effect  to 
the  statutory  bar  no  matter  how  well  intentioned,  and  a  judgment  in 
pursuance  of  such  ruling,  inflicts  a  great  wrong  upon  the  citizen  so  sit- 
uated, tried  and  punished. 

It  may  well  be,  that,  inter  arma  silent  leges.  The  exigencies  of  active 
war,  sometimes  require  even  the  suspension  of  the  great  writ  of  habeas 
carpvs — ^the  bulwark  of  personal  liberty .  But  in  times  of  profound  peace, 
the  military,  no  more  than  the  civil  authorities,  can  willfully  place  them- 
selves above  the  laws,  without  an  unwarrantable  usurpation  of  author- 
ity. Military,  as  well  as  civil  courts,  may,  unintentionally,  err  in  judg- 
ment, upon  questions  open  to  doubt.  We  do  not,  and  we  cannot,  im- 
pute to  these  military  courts,  or  the  secretary  of  war,  a  purpose  to  delib- 
erately, and  willfully  disobey  the  law,  or  refuse  to  give  it  full  effect.  If 
wrong  in  their  construction,  they  undoubtedly  act  in  strict  accordance 
with  their  view  of  the  law,  and  of  their  duty. 

But,  assuming,  for  the  purposes  of  this  case,  only,  that  such  wrongs 
are  inflicted,  as  alleged,  deliberately,  or  otherwise,  there  is,  still,  under 
the  decision  of  the  supreme  court,  and  authorities  cited,  no  reviewing, 
controlling,  or  correcting  power  in  the  civil  courts.  Congress,  in  such 
cases,  must  afford  a  remedy,  or  the  wrongs  must  be  endured.     We  must 
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therefore,  adhere  to  the  rulings  upon  this  point  heretofore  made.  But 
under  our  views,  had  we  the  jurisdiction  to  do  so,  we  should  not  hesi- 
tate to  give  full  effect  to  the  bar  of  the  statute  by  discharging  the  pris- 
oner, on  this  ground. 

The  attention  of  congress  appears  to  have  been  attracted  to  this  sup- 
posed failure  of  the  military  authorities  to  give  effect  to  the  statute  of 
limitations,  with  respect  to  the  offense  of  desertion;  for,  since  the  other 
pfbrtions  of  this  opinion  were  written,  our  attention  has  been  called  to 
the  passage  of  a  bill  by  the  senate,  amending  the  103d  article  of  war, 
and  specifically  mentioning  by  name,  the  offense  of  desertion,  as  in- 
cluded within  its  purview,  thus  giving  emphasis  to  the  only  construc- 
tion, as  it  appears  to  us,  that  the  article,  as  it  now  stands,  will,  reason- 
ably, bear. 

But,  whether  petitioner  was  in  the  military  service,  within  the  mean- 
ing of  the  law ,^  at  the  time  of  the  allied  desertion,  is  a  jurisdictional 
fact,  and  open  to  inquiry  in  the  civil  courts.  If  he  was  not  in  con- 
templation of  law,  in  the  military  service,  at  the  time,  then,  there  could 
be  no  offense  of  desertion;  and  the  military  court  had  no  jurisdiction  to 
try  him  at  ail. 

The  military  courts  are  courts  of  special,  limited — ^not  general  juris- 
diction. While  the  civil  courts  cannot  interfere  with  the  military  courts; 
when  acting  within  their  jurisdiction,  it  is  the  province  of  the  former,  to 
confine  the  latter,  strictly,  to  the  exercise  of  their  special  jurisdiction. 
Smith  V.  Whitney,  116  U.  S.  167, 6  Sup.  Ct.  Rep.  570.  In  BogaH'a  Case, 
2  Sawy.  896,  and  in  Ex  parte  Reed^  100  U.  S.  21,  the  court  inquired  into 
the  fact,  whether  the  petitioners  were  in  the  naval  service,  at  the  time 
when  the  alleged  offense  was  committed,  and,  on  finding  that  they  were, 
held,  that  the  courts  were  proceeding  within  their  appropriate  jurisdic- 
tion, and  refused  on  that  ground  to  interfere.  In  this  case,  the  jurisdic- 
tion depends  upon  the  fact,  whether  petitioner,  at  the  time  of  his  enlist- 
ment, and  alleged  desertion,  was  under  21  years  old,  and  enlisted  with- 
out the  consent  of  his  father  under  whose  control  he  was;  and  if  so, 
whether  such  enlistment,  was  void  ab  tni^  under  the  statute,  in  such 
sense,  that  he  was  not  a  soldier,  in  the  service  of  the  United  States.  For 
the  purposes  of  this  decision,  we  shall  assume,  that  the  petitioner  was 
under  21  years  of  age,  both  at  the  date  of  his  enlistment,  and  of  his  de- 
sertion; and  that  he  enlisted  without  the  consent  of  his  father.  Upon 
this  assumption,  what  was  his  legal  status f 

Section  1  of  the  act  of  1872,  under  which  the  enlistment  was  made, 
provides :  that  ^^  no  person  under  the  age  of  21  years  shaU  be  enlisted  or  mus- 
tered into  the  military  service  of  the  United  States,  without  the  vniUei  consent  of 
his  parents,  or  guardian;  provided,  that,  such  minor  has  sue  i  parents, 
or  guardians,  entitled  to  his  custody  ancT  control."  17  St.  11  ,  (section 
1117,  Rev.  St.)  And  the  next  section,  makes  it  an  offense  fo  '  any  offi- 
cer to  knowingly  violate  the  preceding  section,  punishable  hy  dismissal 
from  service,  or  such  other  punishment  as  the  court-martial  si  all  direct. 

Article  47  of  the  articles  of  war,  provides,  that  ''any  soldiei  who,  Aao- 
ing  received  pay^  or  having  didy  erdiked  in  the  service  of  the  Uni  dd  States, 
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deserts  the  same,  shall  ♦  *  *  suffer  ♦  ♦  *  in  time  of  peace, 
any  punishment  excepting  death,  which  a  court-martial  shall  direct." 
Rev.  St.  §  1842.  The  petitioner  enlisted,  talcing  an  oath  that  he  was  21 
years  old,  in  all  respects  in  due  form  except  that  he  did  not  obtain  the 
consent  of  his  father.  He  actually  served,  and  ^*  received  pay,^  over  a 
year,  and  then  clandestinely  abandoned  the  service,  carrying  with  him 
his  gun,  and  accoutrements,  and  he  is  now  held  for  trial  upon  charges 
for  such  desertion.  He  was  a  soldier  de  facto ^  and  ^'received  |>ay,"  as 
such,  whether  "duly  enlisted"  or  not,  and  thus  he  falls  within  the  first 
alternative  provided,  which  does  not  seem  to  require  any  due  enlistment, 
as  an  element  in  the  offense.  A  number  of  authorities  are  cited  from 
the  state  courts,  and  one  from  a  United  States  district  court,  in  which  it 
is,  stated,  generally,  by  the  judges,  in  the  course  of  the  decisions,  that 
an  enlistment  by  a  minor  under  the  statute,  without  the  consent  of  his 
parent,  or  guardian,  is,  void,  and  not  merely  voidable.  The  strongest  in- 
stance of  the  use  of  such  language  is,  perhaps,  that  of  United  States  Dis- 
trict Judge  McCandless  in  Tumer^s  Gasey  wherein  he  says:  "  It  is  objected, 
that  he  is  a  deserter,  and  subject  to  military  law.  ITie  return  to  Ms  vjrit 
does  not  make  him  a  deserter. ^^  But,  he  observes,  outside  of  the  require- 
ments of  the  case,  that,  "there  can  be  no  criminal  desertion,  if  the  enlist- 
ment was  illegal.  It  was  a  declaration,  merely,  of  an  intention  not  to 
be  bound — a  disclaimer  of  the  contract,  which,  under  the  act  of  con- 
gress, he  had  a  right  to  make,  in  the  absence  of  the  consent  of  his  parent, 
or  guardian."    He  quotes  from  a  prior  case  the  following: 

"In  the  presence  of  the  enemy,  or  in  the  enemy's  country,  even  camp-fol- 
lowers would,  probably,  be  amenable  to  martial  law,  for,  if  they  were  not,  the 
safety  of  the  army  might  be  somewhat  jeopardized  by  their  desertion  to  the 
enemy.  It  could  only  be  in  that  light  that  a  person,  unlawfully,  enlisted,  and 
held,  without  authority  of  law,  could  be  amenable  to  military  punishment." 
Turner's  Case,  2  Pittsb.  373.  374. 

But  the  statute,  in  defining  the  offense  of  desertion,  says  nothing 
about  being  in  the  presence  of  the  enemy.  The  presence  of  the  enemy 
is  not  made  by  the  statute  an  element  in  the  offense  of  desertion.  De- 
sertion is  a  statutory  oSense,  and  it  is  difScult  to  perceive,  why,  a  party 
under  the  terms  of  the  statute,  should  be  amenable  to  trial  by  military 
courts,  for  the  offense  of  desertion,  when  he  deserts  in  one  place,  when 
he  would  not,  by  desertion  in  another.  The  liability  to  martial  law  in 
the  presence  of  the  enemy  must  arise  from  other  considerations  than,  and 
outside  of  the  provisions  of  this  statute.  Is  a  party  unlawfully  enlisted, 
amenable  to  trial  by  courts-martial  for  any  statutory  military  offense? 
If  amenable  for  any  other  statutory  offense,  why  not  for  de  facto  deser- 
tion? The  foUowing  additional  cases  are  cited  by  petitioner  to  sustain 
the  same  view:  Com.  v.  Xodbe,  8  Phila.  225;  In  re  OarUon,  7  Cow.  471; 
Skoomer^s  CasSj  Car.  Law  Repos.  55;  Com.  v.  Harrison,  11  Mass.  63;  Ez 
parte  Mason^  1  Murph.  836;  Com.  v.  Fox,  7  Pa.  St.  336.  But  in  all 
these  cases,  including  Turner^  the  application  for  the  writ  of  habeas 
eorpuSj  was  by  parents  to  have  their  minor  sons  discharged  from  military 
service,  only,  not  from  custody  of  courts-marijal,  holding  them  specially 
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for  trial  upon  charges  for  desertion,  or  other  military  offenses  committed 
while  de  facto  in  the  military  service.  And  the  observations  of  the  judges 
have  reference  to  the  facts  of  the  particular  cases  before  them.  In  Foz^s 
Case,  one  of  the  strongest,  cited,  to  maintain  the  position  of  the  petitioner, 
Coulter,  J.,  takes  care  to  say: 

"  It  does  not  appear ^  from  the  return  of  the  officers,  that  the  minor  U  under 
arrest  for  tlie  crime  of  desertion,  and  is  to  be  tried  by  a  court-martial.  That 
might  possibly,  inake  some  difference.  If  he  was  in  process  of  trial,  this 
court  would  perhaps^  not  look  beyond  or  behind  the  proceedings  which  were 
to  bring  him  b^ore  a  military  court,**     7  iPa.  St.  340. 

Why  not,  if  the  court  were  proceeding  to  try  the  party  for  what  could 
not,  possibly,  be  an  offense  for  which  he  was  amenable,  to  the  military 
authorities? 

Were  this  like  those  cited  by  petitioner,  the  case  of  a  parent  applying 
to  the  court  for  the  discharge  from  further  service  of  his  minor  son,  in 
active  service  at  the  time,  who  had  been  enlisted  in  violation  of  the  pro- 
visions of  section  1117  of  the  Revised  Statutes,  and  nothing  more,  we 
should  not  hesitate  to  make  the  order  for  discharge.  But  this  is  not  the 
position  of  the  petitioner.  He  is  not  in  the  service,  his  term  of  enlist- 
ment having  long  since  expired,  but  he  is  held  in  custody  for  trial  upon 
a  charge  for  a  gross  military  offense,  alleged  to  have  been  committed 
when  he  was  de  fojcto  in  actual  service.  This  presents  a  very  different 
question  for  solution. 

While  no  case  deciding  the  exact  point  now  presented  in  favor  of  the 
petitioner,  is  cited,  or  has  come  under  our  notice,  there  are  several  cases 
to  the  contrary.  The  exact  question  arose  In  re  Davison,  on  appeal  to 
the  circuit  court  in  the  southern  district  of  New  York,  and  was,  care- 
fully, and,  ably,  considered  by  Circuit  Judge  Wallace.  He  held  that 
a  minor,  enlisted  in  the  army,  without  the  consent  of  his  parents,  or 
guardian,  was  amenable  to  trial  by  the  military  courts  for  the  offense  of 
desertion;  and  the  petitioner  was,  accordingly,  remanded.  In  Re  Da- 
visoUj  21  Fed.  Rep.  622,  623.  The  propriety  of  the  distinction,  hold- 
ing an  enlistment  in  violation  of  the  provisions  of  section  1118  to  be 
absolutely  void,  while  one  in  contravention  of  section  1117,  is  only 
voidable — the  prohibitory  language,  "no  person  under  the  age  of  -^p 
years,  shall  be  enlisted  or  mustered  into  the  military  service" — being  iden- 
tical, is  not  entirely  clear  to  our  minds.  But  the  decision  is  an  authority, 
in  point,  at  least,  as  to  section  1117,  and  entitled  to  the  highest  respect. 

So,  in  the  Case  of  McOonologue,  taken  from  the  military  authorities  on 
habem  cwpuSj  while  under  arrest  for  desertion,  Mr,  Justice  Gray,  now  of 
the  United  States  supreme  court  in  deciding  the  case  said,  "A  minor's  con- 
tract of  enlistment  is  indeed  voidable,  ordy^  and  not  void,  and,  if,  before  a 
writ  of  habeas  corpus  is  sued  out  to  avoid  it,  he  is  arrested  on  sharges  for 
desertion,  he  should  not  be  released  by  the  court,  while  pro<  eedings  for 

as  author- 

eroy,  8  Al- 

McOono- 

[owa,  595, 


his  trial  by  the  military  authorities  are  proceeding."     Citing 
ities  on  the  point  Dewa^  Case,  25  Law  Rep.  538;  Tyler  v.  Poi  leroy,  8  Al- 
len, 480,  501;  Com,  v.  Oand)le,  11  Serg.  &  R.  93,  which  se^     McCono- 
logue^s  Cnse^  107  Mass.  154.     So  in  Ex  parte  Anderson,  16 
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Mr.  Justice  Dillon  while  on  the  bench  of  the  supreme  court  of  Iowa, 
held,  that,  "when  the  return  to  a  writ  of  habeas  corpxis  shows  that  a  prisoner 
is  hdd  to  answer  a  charge  of  the  military  crime  of  desertion,  of  which  the 
military  courts  of  the  United  States  have  exclusive  jurisdiction,  the  court 
wHl  not  inquire  into  the  validity  of  his  enlistment^  but  vM  remand  him  for  trial 
by  the  court  which  has  jurisdicticm  of  the  offense.^  This  is,  also,  directly,  in 
point.     See,  also,  In  re  Wall,  to  the  same  effect,  8  Fed.  Rep.  85. 

Whatever  doubts  we  might  entertain,  were  the  point  presented  for  de- 
cision for  the  first  time,  upon  these  authorities,  all  of  which  present  the 
precise  point  for  decision,  being  one  way,  we  hold,  that  the  court-martial 
has  jurisdiction  to  try  the  case;  that  the  demurrer  to  the  return  must  be 
overruled,  the  writ  discharged,  and  the  prisoner  remanded. 

As  suggested  by  Mr.  Circuit  Judge  Lowell  in  WalTs  Case,  supra,  should 
it  appear,  that  a  minor  unlawfully  enlisted  without  the  consent  of  his 
father,  after  such  enlistment,  notified  his  commander,  that  he  repudi- 
ated his  contract  of  enlistment,  as  illegal,  declined  to  be  further  bound 
by  it,  returned  his  gun  and  equipments,  and  then  openly  left,  avowing 
his  leaving  to  be  in  consequence  of  the  repudiation  of  his  contract,  as 
illegal,  we  are  not  prepared  to  say,  that  he  would  not  be  entitled  to  his 
discharge,  even  if,  afterwards,  arrested,  and  held  for  trial  on  a  charge  of 
desertion  based  upon  these  acts.  But  it  will  be  time  enough  to  decide 
that  point  when  the  question  arises. 

Upon  the  view  we  take,  the  fact,  that  the  petitioner,  when  he  enlisted, 
and  when  he  deserted,  was  a  minor;  that  he  was  living  with,  and  under  the 
control  of  his  father,  and  enlisted  without  his  consent,  are  immaterial,  to 
the  decision,  and,  we,  therefore,  for  that  reason,  decline  to  retain  the 
case  for  proofs  of  those  facts.  If  on  appeal,  the  supreme  court  should 
be  of  opinion,  that  we  are  wrong,  on  this  proposition,  it  will,  of  course, 
reverse  our  judgment,  and  remand  the  case  with  instruction  to  permit 
the  taking  of  proofs  upon  those  points.  As  there  is  now  an  appeal  to  the 
supreme  court  from  judgments  in  habeas  corpus  cases,  where  a  party  is 
aUeged  to  be  held  in  violation  of  the  laws  of  the  United  States,  it  is 
hoped,  that  this  case  will  be  appealed,  and,  that  an  authoritative  de- 
cision may  be  had  upon  all  the  vexed  questions  noticed  in  this  decision. 

Let  the  demurrer  to  the  return  be  overruled,  the  application  to  present 
the  proofs  indicated,  denied,  the  writ  discharged,  and  the  prisoner  re- 
manded to  the  custody  of  respondent. 
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United  States  v.  Kallstroh  and  oiheis. 

{District  Court,  W.  D.  Michigan,  2f.  2).    1887.) 

Intbbnal  Revenue— Wholesalb  Liquor  Dbalebs  License. 

Where  retail  liquor  dealers  organize  themselves  under  the  style  of  a  "Pro- 
tection Union,"  and  sign  "articles"  pledging  themselves  to  purchase  beer 
through  the  "Union"  of  brewers  in  another  state,  by  which  means  they  save 
two  dollars  a  barrel,  and,  no  wholesale  licenses  having  been  taken  out  as  pro- 
vided by  Rev.  St.  U.  8.  §  8242,  such  purchases  are  made  through  the  secretary 
and  treasurer  of  the  "Union,"  who  is  paid  nothing  for  his  services,  the  mem- 
bers being  charged  only  with  freight,  storage,  and  the  like,  the  retail  dealers 
become  wholesale  dealers,  and  are  liable  to  the  penalty  set  out  in  that 
section. 

Indictment  under  Rev.  St.  U.  S.  §  3242,  for  carrying  on  the  business 
of  wholesale  liquor  dealers  without  licenses. 

The  following  letter  from  the  district  to  the  circuit  judge  states  the 
case: 

Grand  Rapids,  Mich.,  October  13,  1886. 

Han.  HotoeU  E,  JacJufon — ^Mt  Dear  Judge:  At  my  last  term,  at  Mar- 
quette, a  case  was  tried  before  me  inyolving  a  question  upon  which  I  was  in 
great  doubt.  The  case  was  this:  Certain  retail  liquor  dealers,  who  were 
saloon  keepers  at  Garden  City,  in  the  upper  peninsula,  and  who  had  obtained 
licenses  as  such,  had  been  supplied  with  beer  by  a  wholesale  dealer  whose 
place  of  business  was  also  there.  Finding  that  they  could  supply  themselves 
at  two  dollars  less  per  barrel  than  the  local  dealer  was  selling  at,  these  retail 
dealers  organized  themselves  into  an  association  which  they  called  the  "I^o- 
tection  Union,**  composed  of  themselves  and  some  dealers  of  their  class  from 
neighboring  towns,  the  several  parties  signing  what  they  termed  ''articles, " 
but  which,  in  fact,  were  nothing  more  than  a  pledge  that  they  would  sever- 
ally purchase  their  beer,  through  the  Union,  of  a  certain  house  of  brewers  in 
Milwaukee.  They  appointed  a  secretary  and  treasurer.  They  had  a  place  of 
deposit,  where,  when  an  invoice  of  beer  arrived  by  rail  from  Milwaukee,  the 
beer  was  stored  in  barrels.  When  any  of  the  members  wanted  beer,  he  would 
send  a  drayman,  with  an  order  to  the  secretary  and  treasurer,  who  was  the 
same  person.  It  would  bedelivered  to  the  drayman  for  him,  and  a  memoran- 
dum of  it  made,  and,  on  the  treasurer's  demand,  it  was  paid  for  by  the  mem- 
ber (at  the  actual  cost)  by  the  barrel.  As  fast  as  the  stock  began  to  get  low, 
each  member  would  make  his  estimate  of  about  what  he  would  want  of  the 
next  order,  and  the  secretary  and  treasurer  would  make  out  an  order  in  the 
name  of  the  Union  for  the  amount  (about)  of  the  aggregate  of  the  orders,  and 
send  it  into  the  Milwaukee  concern,  which  would  thereupon  ship  the  beer,  by 
car-load,  to  the  "Protective  Union,"  against  which  the  bills  were  made  out. 
These  bills  were  paid  by  the  secretary  and  treasurer,  who  collected  from  each 
the  payment  for  so  much  as  he  actually  had,  and  no  more.  Thus  there  would  be 
some  time  between  the  shipment  of  the  beer  and  the  payment  therefor  to  the 
Milwaukee  people.  As  between  themselves,  each  member  of  the  Union  was 
liable  only  for  what  he  had,  though  probably,  as  between  them  and  the  Mil- 
waukee house,  each  would  be  liable,  in  solidot  for  the  whole  of  the  stuff  sent. 
The  Union  made  no  profit.  The  secretary  and  treasurer,  who  was  one  of 
their  number,  charged  nothing  for  his  services;  and  charges  for  which  the 
members  paid,  freight,  storage,  and  the  like,  were  to  cover  actual  cash  only. 
The  wholesale  dealer  on  the  ground  was,  of  course,  crowded  out.  The  Union 
paid  no  liquor  tax. 
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Five  of  the  members  of  the  Union  were  prosecuted  by  the  United  States 
for  being  in  the  business  of  wholesale  liquor  dealers  without  license.  At  the 
trial  it  was  urged,  on  the  part  of  the  government,  that  these  facts  amounted 
to  a  sale  by  the  Milwaukee  firm  to  the  Union,  and  a  resale  by  it  to  its  mem- 
bers, and  that  the  question  of  profit  was  not  material;  and  on  the  part  of  the 
defendants  that,  in  substance,  it  was  a  mere  device  of  the  retail  dealers  to 
get  their  stuff  cheaper  by  association,  and  that  the  Union  was  not  a  "dealer, •• 
which  term  contemplated  a  being  in  the  business  for  the  purpose  of  buying 
and  selling  for  profit. 

On  the  authority  of  two  cases  in  the  federal  courts,  to  which  you  are  re- 
ferred,—U.  8.  v.  RoUgeo,  28  Int.  Bev.  Rec,  314,  (S.  D.  111.,  Treat,  J. ;)  U. 
B,  V.  Wittig,  22  Int  Rev.  Rec.  98,  (D.  Mass.,  Loweix,  J.,) — and  notwithstand- 
ing Com.  V.  Smith,  102  Mass.  144,  and  the  cases  therein  referred  to,  which 
were  cited  by  counsel  for  the  defendants ;  and  in  view  of  the  results  to  the 
federal  revenue  by  the  crowding  out  of  the  middle-men,  who  are  wholesale 
dealers,  by  such  a  practice ;  and  upon  consideration  that  the  Union  might  be 
regarded  as,  in  fact,  dealing  for  profit,  the  profit  being  the  two  dollars  saved 
by  the  members  on  each  barrel, — ^yet,  with  considerable  misgiving,  I  instructed 
the  Jury  that,  these  facts  being  admitted  by  the  defendants,  they  should  find 
the  defendants  guilty.  I  imposed  sentence,  fine  to  be  paid  in  60  days,  and,  in 
default,  imprisonment,  etc  The  60  days  were  given  to  give  time  for  further 
consideration  and  consultation.  The  question  is  so  close,  and  the  practice  in 
question  one  which,  if  allowed,  may  become  so  wide-spread,  that  I  conclude 
to  trouble  you  for  your  views  upon  it. 

Very  respectfully  yours,  H.  F.  Severbns. 

G.  Chase  Godwin,  U.  S.  Dist.  Atty.,  for  the  United  States. 
Hurley  &  Mapes,  for  defendants. 

Jackson,  J.  I  have  considered  the  foregoing  case,  and  the  authori- 
ties referred  to,  and  am  of  the  opinion  that  the  ruling  of  the  district 
judge  at  the  trial  was  correct.  The  construction  of  the  revenue  laws 
should  not  be  so  loose  as  to  permit  evasions  on  merely  fanciful  and  un- 
substantial distinctions.  If  "profit"  is  necessarily  a  part  of  the  business 
which  constitutes  the  Union  in  this  case  a  dealer,  it  is  found  in  the 
amount  saved  to  the  members  on  each  barrel  purchased.  It  is  not  ma- 
terial that  the  profit  does  not  come  to  the  Union,  but  is  directly  realized 
by  the  members. 


Creamer  v.  Bowers  and  others. 

{(HreuU  Court,  D,  Delaware.    February  21, 1887.) 

Patehts  for  Inventions— Expiration  of  Patent— Suit  for  Infrinoembnt— 
Rbforminq  Decree. 

A.  filed  a  bill  against  B.  to  restrain  infringement  of  two  patents.  B.,  at  the 
hearing,  offered  no  evidence,  and  an  interlocutory  decree,  sustaining  both 
patents,  and  ordering  an  account  to  be  taken  of  profits  and  damages,  was 
passed.  Subsequently  B.  moved  to  open  the  decree,  and  strike  out  so  much 
thereof  as  directed  the  taking  of  an  account  as  to  one  of  the  patents,  because 
Buch.  patent  had  expired  more  than  two  years  before  the  bill  was  filed.  Held 
that,  as  to  the  expired  patent,  the  court  never  had  Jurisdiction,  and  that  it 
could  and  should  reform  the  decree  as  prayed. 
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In  Equity.     On  petition  for  rehearing. 

Frost  i  (hCy  for  complainant. 

William  C.  Spruance  and  Charles  M.  Ourtis,  for  defendants. 

Wales,  J.  The  complainant  filed  his  bill,  on  the  thirteenth  of  Sep- 
tember, 1880,  against  the  defendants  for  the  infringement  of  two  letters 
patent  which  had  been  severally  issued  to  him, — one,  numbered  33,071, 
dated  August  20,  1861,  for  a  ventilator  for  railroad  cars,  and  the  other, 
numbered  89,944,  dated  May  11,  1869,  for  a  railroad  car  ventilator. 
For  the  purpose  of  convenient  reference,  the  first  is  called  the  "Ventilator 
Patent," and  the  second  the  " Register  Patent."  At  the  hearing  the  defend- 
ants offered  no  proofs,  and  on  the  thirty-first  of  November,  1883,  an  in- 
teriocutory  decree  was  made,  practically  without  opposition,  sustaining 
the  validity  of  both  patents,  ordering  an  account  to  be  taken  of  profits 
and  damages  for  the  making,  using,  or  selling  of  either  or  both  of  the  in- 
ventions described  in  the  letters  patent,  and  enjoining  the  defendants 
from  any  further  infringement  of  the  register  patent. 

Application  is  now  made  to  open  the  decree,  and  to  strike  out  so  much 
thereof  as  directs  the  taking  of  an  account  of  profits  and  damages  arising 
out  of  the  infringement  of  the  ventilator  patent.  The  reason  assigned  is 
that  this  patent  had  expired  more  than  two  years  before  the  complainant 
filed  his  bill,  and  that,  at  the  time  of  bringing  his  suit,  he  had  a  plain 
and  adequate  remedy  at  law  for  the  alleged  infringement.  It  is  not 
contended  that  an  injunction  bill  for  the  infringement  of  an  expired  pat- 
ent can  be  maintained;  and  in  considering  this  application  the  only 
question  to  be  decided  is  whether  there  are  any  special  grounds  for  equi- 
table relief  as  to  the  ventilator  patent.  There  is  nothing  appearing  in 
the  record  to  except  this  case  from  the  general  rule  laid  down  in  Root  v. 
Railway  Co.,  105  U.  S.  189,  "that  a  bill  in  equity  for  a  naked  account 
of  profits  and  damages  against  an  infringer  of  a  patent  cannot  be  sus- 
tained." This  is  the  only  object  of  the  complainant's  bill,  so  far  as  it 
relates  to  the  infringement  of  the  ventilator  patent;  for,  although  the  bill 
prays  for  an  injunction  against  the  further  use  of  this  patent  by  the  de- 
fendants, the  decree  enjoins  the  continued  infringement  of  the  register 
patent  only.  It  is  true  that  the  defendants  have  been  late  in  making 
the  objection  to  the  jurisdiction  of  the  court,  and  that  their  proper  course 
would  have  been  to  demur  to  the  bill;  but,  as  was  said  by  Judge  Nixon, 
in  Spring  v.  Domestic  S,  M,  Cb.,  13  Fed.  Rep.  446:  "It  is  never  too  late, 
at  any  time  during  the  pendency  of  the  proceedings,  for  the  court  to  ex- 
amine into  its  rights  and  powers  to  make  a  decree,  or  enter  a  judgment 
in  a  case."  It  is  unnecessary  to  inquire  into  the  causes  of  the  unusual 
delay  in  the  progress  of  this  suit.  They  in  no  manner  affec  ;  the  ques- 
tion. If  jurisdiction  never  attached,  neither  waiver,  delay,  or  consent 
can  now  confer  it.  The  fact  that  the  contrivances  covered  by  he  expired 
and  the  existing  patents  conld  be  and  were  used  conjointly  by  the  de- 
fendants is  of  no  importance,  in  view  of  the  additional  fac  ;  that  they 
were  also  distinct  and  independent,  and  that  each  could  be  i  nd  was  ap- 
plied and  used  in  a  different  manner  from  the  other.     Thei  *  combined 
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use  by  the  defendants  may  render  the  taking  of  an  account  the  more  dif- 
ficult, but  the  mere  intricacy  of  an  account  will  not  furnish  ground  for 
equitable  interference  in  the  absence  of  jurisdiction  of  the  principal  cause, 
of  which  the  account  is  only  an  incident.  Hipp  v.  BaMuj  19  How.  271; 
Root  V.  Railway  Cb.,  «wpra;  Campbell  v.  Ward^  12  Fed.  Rep.  150;  Lord  v. 
Whitehead  <k  AiherUm  if,  Co,,  24  Fed.  Rep.  801;  Adartiav,  Bridgewater  L 
Co.,  26  Fed.  Rep.  824;  Consolidated,  etc.^  Co.  v.  Aahton,  etc.,  Co.,  Id. 
319;  Brooks  v.  MiOer,  28  Fed.  Rep.  615. 

In  Clark  v.  Wooster,  7  Sup.  Ct.  Rep.  217,  cited  by  the  complainant's 
counsel,"  the  court  below  had  jurisdiction  at  the  inception  of  the  suit, 
though  on  a  narrow  ground,  as  the  patents  had  but  a  short  time  to  run; 
yet,  as  the  defendants  did  not  ask  for  the  dismissal  of  the  bill  for  want 
of  jurisdiction,  the  appellate  court  refused,  after  the  case  had  been  tried 
and  determined,  to  reverse  the  decree.  The  supreme  court,  speaking 
by  Justice  Bradley,  said: 

"The  court  below  had  Jurisdiction  of  the  case,  and  could  retain  the  bill,  if, 
in  its  discretion,  it  saw  fit  to  do  so,  which  it  did.  It  might  have  dismissed 
the  bill  if  it  had  deemed  it  inexpedient  to  grant  an  injunction;  but  that  was 
a  matter  in  its  own  sound  discretion,  and  with  that  discretion  it  is  not  our 
province  to  interfere,  unless  it  was  exercised  in  a  manner  clearly  illegal.  "We 
see  no  illegality  in  the  manner  of  its  exercise  in  this  case." 

In  the  case  at  bar,  as  already  indicated,  this  court  never  had  jurisdic- 
tion of  that  portion  of  the  bill  which  prays  for  an  injunction  to  restrain 
the  infringement  of  the  ventilator  patent,  and  it  was  equally  without 
power  ^  order  an  account  as  incident  thereto.  An  order  will  therefore 
be  entered  to  open  and  reform  the  interlocutory  decree  heretofore  made, 
in  accordance  with  the  petition,  but  without  costs  to  the  defendants. 


Wirt  v.  Brown.* 

{Oirmdt  Oawrt,  E.  D.  New  York.    January  5, 1887.) 

Patents  fob  Inventions— Injunction— New  Patent— Contempt. 

Where  defendant  was  enjoined  from  making  a  certain  kind  of  pen,  and 
thereafter  made  a  different  pen,  on  which  he  obtained  a  patent,  fidd,  on  mo- 
tion to  attach  for  contempt  of  injunction,  that  the  fact  that  a  patent  had  been 
issued  to  defendant  entitled  him  to  have  the  question  of  infrmgement  deter- 
mined on  a  motion  to  prevent  the  making  of  this  form  of  pen,  and  that  the 
present  motion  should  be  denied. 

In  Equity.     On  motion  to  attach  for  contempt. 
W.  S.  Logan,  for  plaintiff. 
Charles  H.  BvlMey,  for  defendant. 

Benedict,  J.     The  motion  for  an  attachment  in  this  case  presents  the 
aame  question  that  arose  in  Onderdonk  v.  Fanningj  2  Fed.  Rep.  668. 

1  Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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The  defendant  has  not,  since  the  injunction  was  issued,  made  any  pen 
similar  in  all  respects  to  the  pens  he  made  prior  to  the  injunction.  The 
pen  he  is  shown  to  have  made  since  the  injunction  was  not  presented 
when  the  injunction  was  granted.  Since  then  the  defendant  has  ob- 
tained a  patent  for  the  form  of  pen  presented  on  this  motion.  It  may- 
be that  the  pen  now  complained  of  infringes  upon  the  plaintiffs  patent, 
but  the  fact  that  a  patent  has  been  issued  to  the  defendant,  which  covers 
this  form  of  pen,  should,  I  think,  entitle  the  defendant  to  have  the  ques- 
tion of  infringement  determined  on  a  motion  for  an  injunction  to  prevent 
the  making  of  this  form  of  pen,  instead  of  by  a  motion  to  attach  him  for 
contempt  by  violating  an  injunction  issued  to  prevent  the  making  of  an^ 
other  form  of  pen.     Motion  denied. 


Wirt  v.  Brown.* 

(OireuU  Court,  E.  D.  New  York,    January  21, 1887.^ 

PATBirTS  POR  Inventions— lKFRmGBMENT-—Si]aLAR  Ck)MBiNATi02!T— Modifica- 
tion—Injunction* 

The  fact  that  defendant  used  a  combination  of  his  own  in  his  self-feeding 
pen  was  not  sufficient  to  overcome  the  fact  that  his  combination  was  merely 
additional  to  plaintiff's  combination,  which  he  was  using,  and  to  prevent 
which  an  injunction  would  be  granted. 

In  Equity.     On  motion  for  injunction, 
TT.  8.  LogaUy  for  plaintiff. 
Charles  H.  BuUdeyy  for  defendant. 

Benedict,  J.  This  is  a  motion  for  an  injunction,  founded  upon  let- 
ters patent  No.  311,554,  issued  to  Paul  E.  Wirt,  dated  February  3, 
1885.  The  first  claim  of  the  patent  is  for  a  combination,  the  elements 
of  which  are  (1)  the  ink  reservoir;  (2)  a  nozzle  fitted  to  the  ink  reservoir, 
and  carrying  a  pen;  (3)  a  rubber  shaft  extending  through  the  nozzle  and 
the  upper  space  between  the  inner  face  of  the  nozzle  and  the  upper  part 
of  the  pen,  and  held  within  the  nozzle  at  an  intermediate  point  of  its 
length, — one  end  of  the  shaft  extending  beyond  the  nozzle  into  the  ink 
reservoir,  so  as  to  draw  the  ink  downward  from  the  reservoir,  while  the 
other  end  lies  over  the  pen,  so  that,  when  the  pen  is  pressed  upward  in 
writing,  it  comes  in  contact  with  the  shaft  to  produce  capillary  attrac- 
tion, and  cause  the  feeding  of  the  ink  down  upon  the  pen. 

The  pens  made  by  the  defendant,  of  which  the  plaintiff  complains, 
have  in  combination  (1)  an  ink  reservoir;  (2)  a  nozzle  fitted  to  the  res- 
ervoir, and  carrying  a  pen;  (3)  a  rubber  shaft  extending  through  the 
nozzle  in  the  space  between  the  inner  face  of  the  nozzle  and  the  upper 
surfEice  of  the  pen,  and  held  within  the  nozzle  at  an  intermediate  point 

1  Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 


Digitized  by 


Google 


WIBT  V*  BBOWN.  189 

of  its  length, — one  end  of  the  shaft  lying  over  the  pen,  so  that,  when  the 
latter  is  pressed  upward  in  writing,  it  comes  in  contact  with  the  shaft  to 
produce  capillary  attraction,  and  cause  the  feeding  of  the  ink  downward 
upon  the  pen,  the  shaft  that  lies  over  the  pen  extending  to  but  not  into 
the  ink  reservoir.  Added  to  this  is  a  second  shaft,  separated  from  the 
upper  shaft  by  the  metal  of  the  gold  pen,  and  which  passes  through  the 
nozzle  under  tiie  pen,  up  into  the  ink  reservoir.  In  this  way  the  ink  is 
drawn  downward,  and  to  the  under  side  of  the  pen,  and  also  drawn  down 
to  the  end  of  the  upper  shaft,  along  which  it  proceeds  by  capillary  at- 
traction so  as  to  cause  the  ink  to  feed  downward  upon  the  upper  side  of 
the  pen,  precisely  as  in  the  plaintifiPs  patent.  Some  effort  was  made,  on 
behalf  of  the  defendant,  to  claim  that  in  his  device  the  pen  was  not  fed 
ink  from  above,  but  only  from  below.  It  is  quite  dear,  however,  that 
in  the  defendant's  pen  the  ink  is,  by  his  arrangement  of  shafts,  fed  upon 
the  pen  from  above  by  capillary  attraction,  and  also  from  below. 

The  plaintiff's  combination  will  make  a  practical  pen,  fed  only  from 
above  by  capillary  attraction.  It  is  a  combination  adapted  to  produce  a 
certain  result.  The  defendant  uses  the  same  combination  to  produce 
the  same  result,  and  he  has  added  a  second  combination  which  produces 
at  the  same  time  a  result  differing  from  that  produced  by  the  plaintiff's 
combination  only  in  this:  that  it  feeds  the  pen  from  below.  It  is  true 
that  the  defendant,  in  using  the  plaintiff's  combination,  has  shortened 
the  shaft,  but  in  the  added  combination  he  has  a  shaft  which,  while  it 
draws  ink  down  to  the  lower  side  of  the  pen,  also  draws  ink  down  to  the 
shortened  upper  shaft,  whence  it  goes  to  the  upper  side  of  the  pen. 
This  slight  modification  affords  no  ground  for  the  defendant  to  contend 
that  he  does  not  use  the  plaintiff's  combination.  The  most  thai  he  can 
pretend  is  that,  while  he  uses  the  plaintiff's  combination  to  feed  the  up- 
per side  of  the  pen,  he  at  the  same  time  feeds  the  pen  from  the  under 
side  by  a  combination  of  his  own.  In  so  doing,  however,  he  infringes 
upon  the  plaintiff/s  patent,  for  he  uses  the  combination  described  in  the 
plaintiff's  patent  to  produce  the  same  result,  namely,  to  feed  the  pen 
with  ink  drawn  down  to  the  nib,  upon  the  upper  side  of  the  pen,  by 
means  of  capillary  attraction.  It  seems  to  me  that  a  clear  case  of  in- 
fringement of  the  plaintiff's  patent  is  shown. 

Several  patents  were  referred  to  by  the  defendant  to  show  the  state  of 
the  art,  viz.:  Stewart's  patent.  No.  237,454;  Friedmen's  patent,  No. 
267,180;  Purdy's  patent.  No.  232,545;  and  Wales'  patent.  No.  291,- 
964, — ^but  I  find  nothing  in  these  patents  .calculated  to  deprive  the  plain- 
tiff of  the  right  asserted  in  the  patent  sued  on. 

The  motion  for  injunction  is  granted. 
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Detboit  Lubbicatob  Co.  r.  Lunkenheimeb, 

(Circuit  Court,  E.  D.  Michigan.    November  29,  1886.) 

Patents  fob  Inventions — Anticipation—Public  Use. 

Letters  patent  No.  196,650,  issued  to  George  H.  Flower  for  an  Improyement 
in  lubricators,  held  to  be  invalid  by  reason  of  anticipation,  and  also  of  prior 
use  two  years  before  application  made. 

In  Equity. 

This  was  a  bill  in  equity  for  the  infringement  of  letters  patent  No. 
196,650,  issued  to  George  H.  Flower,  October  30, 1877,  for  an  improve- 
ment in  lubricators.  Application  for  this  patent  was  filed  on  the  third 
day  of  September,  1877.  The  object  of  the  improvement,  as  stated  by 
the  patentee,  was  "to  obtain  a  perfectly  regular,  and  at  the  same  time  a 
sure,  flow  of  the  oil  into  the  cylinder  and  valves."  This  was  attained  by 
forcing  the  oil  from  the  oil-cup  or  reservoir,  through  a  water  tube,  in 
visible  drops.  The  oil  in  the  reservoir  was  displaced  by  condensed  steam 
entering  the  reservoir  in  drops,  and  displacing  an  equal  amount  of  oil, 
which  flowed  out  towards  the  bottom  of  the  water  tube,  being  there  de- 
livered in  drops,  rising  through  ttie  water,  and  constituting  what  is  termed 
a  "sight-feed." 

On  the  twenty-sixth  day  of  June,  1886,  an  interlocutory  decree  was 
entered  upon  the  pleadings  and  testimony  then  before  the  court,  affirm- 
ing the  validity  of  the  patent,  the  infringement  by  the  defendant,  and 
ordering  the  usual  accounting  of  profits  and  damages.  Very  soon  there- 
after the  defendant,  upon  affidavits  showing  newly-discovered  evidence 
of  an  anticipatory  devise,  was  permitted  to  amend  his  answer,  and  take 
the  newly-discovered  testimony  in  the  ordinary  method.  The  case  again 
came  before  the  court  upon  a  rehearing.  The  defenses  set  up  in  the 
pleadings,  and  in  support  of  which  this  testimony  was  offered,  were  (1) 
that  Flower  was  not  the  first  inventor  of  the  improvement  described  in 
the  patent  sued  upon;  and  (2)  that  said  improvement  was  in  public  use 
in  this  country  for  more  than  two  years  prior  to  his  application  for  such 
patent.  ^ 

W,  W,  LeggeU,  for  plaintiff. 

Stem  &  Pecky  for  defendant. 

Brown,  J.  The  testimony  offered  by  the  defendant  in  this  case  tends 
to  show  that  in  the  early  part  of  May,  1876,  and  more  than  two  years 
before  plaintifi"  applied  for  his  patent,  one  Clark  Cornwell,  a  large  paper 
and  pulp  manufacturer,  caused  to  be  made  and  put  upon  the  engine  of 
a  pulp-mill  at  Jackson,  Michigan,  a  sight-feed  lubricator,  embodying 
the  invention  and  improvements  claimed  in  the  Flower  patent,  and 
differing  from  it  only  in  the  fact  that  the  condensing  pipe  was  carried 
down  the  outside  instead  of  the  inside  of  the  reservoir,  entering  it  at  the 
bottom,  but  delivering  the  water  at  the  same  point  as  in  the  plaintifi^s 
device,  as  the  lubricators  were  actually  manufactured  by  him,  though 
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not  at  the  point  indicated  in  his  patent.  It  is  conceded,  however,  that 
this  difference  is  immaterial,  and  that  the  device  embodies  the  substance 
of  plaintiff's  invention.  It  seems  that  Cornwell,  finding  the  oil-cups 
used  by  him  unsatisfactory  in  their  operation,  and  having  heard  of  an 
oil-cup  invented  in  California  in  which  the  water  was  passed  through  oil 
in  visible  drops  within  a  glass  tube,  thereby  forcing  the  oil  to  the  engine, 
conceived  the  idea  of  applying  a  similar  device  to  his  own  engine.  It 
did  not  work  satisfactorily,  however,  because,  on  account  of  the  density 
of  the  oil,  he  was  unable  to  see  the  drops  of  water  passing  down  through 
the  oil.  He  then  took  it  off  the  engine,  and  changed  the  mode  of  opera- 
tion, by  filling  the  glass  gauge  with  water,  and  forcing  the  oil  to  the 
bottom  of  the  gauge  or  water  tube,  thereby  allowing  it  to  pass  upward  in 
drops,  through  the  water,  to  the  engind.  The  original  lubricator  manu- 
factured by  him  was  produced  in  court,  and  his  testimony,  supported 
by  that  of  Maloney,  McAlvay,  Root,  and  several  others,  who  saw  it  in 
use  at  the  Cornwell  mill,  establishes  to  our  satisfaction  that  this  lubrica- 
tor was  in  successful  operation  upon  the  Cornwell  engine  from  about  the 
middle  of  May,  1885,  and  continued  to  be  the  only  lubricator  used  upon 
said  engine  until  two  or  three  years  ago,  when,  on  account  of  leakage,  it 
was  displaced,  and  a  new  one  purchased  in  its  stead.  It  is  true  that 
this  lubricator  at  first  did  not  work  to  their  entire  satisfaction.  As  the 
oil  was  delivered  at  the  bottom  of  the  water  tube  it  was  apt  to  creep  up 
the  tube,  along  the  side  of  the  glass,  smearing  the  glass  in  such  a  way 
that  the  ascent  of  the  oil  bould  not  be  readily  seen.  This  was  first 
remedied  by  putting  a  perforated  plate  at  the  bottom  of  the  glass,  with 
a  small  hole  in  the  center  through  which  the  oil  was  delivered.  It  still, ' 
however,  showed  a  tendency  to  follow  the  surface  of  the  plate  until  it 
reached  the  side  of  the  tube,  when  the  same  difficulty  was  encountered 
as  before.  This  difficulty  was  practically  remedied,  however,  by  punch- 
ing a  hole  in  the  plate  from  the  under  side,  creating  a  small  cone  or  bur 
upon  the  upper  side  of  the  plate,  which  gave  direction  to  the  oil  as  it 
passed  through  the  hole,  and  caused  it  to  rise  in  visible  drops  through 
the  center  of  the  tube.  These  operations  all  seem  to  have  been  effected 
within  a  few  days  after  the  lubricator  was  first  put  in,  and  by  the  mid- 
dle of  May,  1885;  and  in  this  shape  it  was  used  for  more  than  a  year, 
when  the  glass  tube  was  shortened  on  account  of  its  liability  to  break, 
and  a  small  cone  was  finally  inserted  at  the  bottom  of  the  glass  tube  in 
the  place  of  the  hole  or  perforation.  This  was  somewhat  more  successful 
in  its  operation  than  the  perforated  hole,  and  now  seems  to  be  universally 
'  used  in  lubricators  of  this  pattern. 

The  testimony,  however,  satisfies  us  that  the  lubricator  was  a  success- 
I  ful  working  machine  from  the  time  the  perforated  plate  was  inserted, 

I  and  that  it  embodied  all  the  essential  features  of  the  plaintiff's  patent. 

The  funnel  or  cone  placed  at  the  bottom  of  the  water  tube,  although 
mentioned  in  plaintiff's  specifications  as  the  orifice,  r,  and  shown  in  his 
drawing  as  a  small  cone  rising  in  the  center  of  the  water  tube  at  the  bot- 
tona,  is-  not  alluded  to  in  his  claim,  which  is  simply  for  "a  lubricator 
^ucsisting  of  a  condensing  tube,  an  oil  chamber,  and  a  water  tube,  con- 
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nected  together  and  operated  essentially  as  described,  and  for  the  pur- 
poses set  forth."  There  cannot  be  a  doubt  that  the  Comwell  device 
would  have  been  a  clear  infringement  of  plaintiff's  patent  had  the  cone 
not  been  used,  and  that  it  was  a  successful  working  device  from  the 
middle  of  May,  1885,  is  established  to  our  satisfaction.  This  device, 
having  been  in  public  use  for  more  than  two  years  before  the  plaintiff 
applied  for  his  patent,  constitutes  a  complete  defense.     Rev.  St.  §  4886. 

But  we  think  the  second  defense  is  also  established,  and  that,  upon 
the  testimony,  Cornwell  must  be  considered  the  prior  inventor  of  the 
sight-feed  lubricator.  It  is  true  that  Flower  claims  to  have  conceived 
his  device  as  early  as  1872,  and  to  have  put  it  in  practical  operation  as 
early  as  1874,  but  his  testimony  ]fi  far  from  satisfactory  upon  this  point. 
His  story  is  that  he  conceived  his  invention  while  observing  the  bad  action 
of  an  engine  at  Au  Sable,  Michigan,  on  St.  Patrick's  day,  March  17, 
1872,  as  he  was  about  leaving  for  Chicago.  He  became  time-keeper  for 
the  Union  Brass  Company,  in  Chicago,  in  the  summer  of  1872,  engaged 
as  their  foreman  in  the  fsdl  of  that  year,  and  took  charge  of  their  engine, 
as  engineer,  March  17,  1873.  In  support  of  his  claim,  he  exhibits  a 
sketch  of  a  lubricator  in  a  book  upon  the  steam-engine,  which  he  claims 
was  made  some  time  between  February  18,  1873,  and  the  fall  of  1874, 
The  sketch  proves  nothing,  of  itself,  however,  as  it  may  have  been  made 
at  any  time  after  the  book  was  published.  Before  making  this  sketch, 
he  made  sundry  experiments  with  a  glass  tube,  bent  in  the  form  of  a 
siphon,  filled  with  tallow,  and  immersed  in  a  pail  of  water.  His  next 
step  towards  developing  the  invention  was  making  a  cup  embodying  sub- 
stantially the  features  of  his  invention,  which  was,  when  completed,  at- 
tached to  a  pump  at  the  brass-works  in  Chicago.  He  cannot  fix  the  date 
of  this,  but  is  confident  it  was  before  October,  1874.  This,  it  appears, 
did  not  work  satisfactorily.  His  next  step  was  to  make  a  lubricator  very 
closely  after  the  drawing  annexed  to  his  patent,  which  he  claims  was  put 
on  a  steam-engine  and  operated  perfectly  before  the  seventeenth  of  March, 
1875,  at  which  lime  he  regarded  his  experimenting  as  finished.  The 
substance  of  his  testimony  is  that  he  conceived  his  invention  on  St. 
Patrick's  day,  1872;  became  engineer  of  the  brass-works  at  Chicago,  St. 
Patrick's  day,  1873;  and  perfected  his  invention  St.  Patrick's  day,  1875. 
This  patriotic  coincidence  of  dates  contains,  at  least,  a  suggestion  of  im- 
probabilities. 

The  testimony  he  offers  in  support  of  his  own  statement  is  not  of  a 
satisfactory  description.  That  of  Mr.  De  Graff  is  entirely  hearsay,  and 
incompetent.  He  visited  Chicago  in  October,  1877,  after  the  patent  had 
been  applied  for;  noticed  the  lubricator  on  the  engine;  when  Flower  told 
him  it  was  his  invention,  and  that  he  had  been  working  on  it  for  two 
or  three  years.  It  is  scarcely  necessary  to  say  that  this  testimony  must 
be  left  out  of  consideration.  The  only  other  testimony  is  that  of  one 
Doyle,  who  swears  that,  in  the  spring  of  1875,  Flower  took  him  out  to 
the  Union  Brass  Company,  where  he  was  working  as  engineer,  showed  him 
a  lubricator,  and  called  his  attention  particularly  to  the  drops  of  oil  ris- 
ing through  the  glass  tube.     He  admits,  however,  that  he  knew  nothing 
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of  the  inside  workings  of  the  lubricator,  and  he  might  easily  have  been 
mistaken  either  as  to  the  time  of  his  visit  or  as  to  the  fact  to  which  he 
testifies. 

In  contradiction  of  his  statement,  it  is  shown  that  Mr.  Flower  had 
formerly  been  involved  in  an  interference  in  the  patent-office  with  one 
Parshall;  and  that,  under  a  rule  of  the  patent-oflSce  requiring  each  party 
to  an  interference  to  file  a  preliminary  statement,  under  oath,  showing 
the  date  of  his  original  conception  of  the  invention,  of  the  making  of  a 
drawing  and  of  a  model,  and  of  its  disclosure  to  otiiers,  of  its  reduction 
to  practice,  and  of  the  extent  of  its  issue,  he  had  filed  an  affidavit,  in 
.  1880,  stating  that  his  first  conception  of  the  subject-matter  of  his  inven- 
tion, as  shown  and  described  in  his  patent,  was  previous  to  June,  1876, 
but  the  exact  date  he  was  unable  at  that  time  to  give.  His  affidavit 
continues  in  the  following  language: 

"On  or  about  June  23, 1876, 1  commenced  to  make  and  finished  a  lubri- 
cator, for  the  purpose  of  ascertaining  if  oil  would  pass  up  through  water;- and» 
the  experiment  proving  satistactoryp  a  day  or  two  thereafter  I  made  a  lubri- 
cator in  all  material  respects  the  same  as  that  shown  and  described  in  my 
said  patent  No.  196,650,  now  in  interference.  This  lubricator  was  put  in  use 
by  me,  and  found  to  work  satisfactorily*  and  is  in  my  possession  at  the  pres- 
ent time.  •  ♦  ♦  The  lubricator,  as  conceived  by  me  in  June,  1876,  and 
carried  out  by  me  in  the  worlsing  lubricator  made  by  me  in  June,  1876,  and 
used  and  illustrated  in  the  drawings  made  by  me»  and  embodied  in  the  pat- 
terns made  by  me,  is  the  same  substantially  as  the  device  shown  and  de- 
scribed in  my  said  patent." 

We  find  it  impossible  to  reconcile  this  with  his  present  testimony. 
His  only  explanation  is  that  he  told  his  attorney  and  associates  that  he 
had  invent^  it  a  good  while  before,  but  his  partner  said  that  was  far 
enough  back,  and,  as  the  preliminary  statement  was  hastily  prepared, 
it  was  so  left  without  further  investigation.  Knowing,  however,  that  the 
date  of  his  conception  of  the  invention,  and  of  his  putting  such  concep- 
tion into  practice,  was  of  the  utmost  importance,  and  that  he  would  be 
held  strictly  in  his  proof  to  the  dates  set  up  in  his  statement,  it  is  in- 
credible that  he  should  have  stated,  or  that  his  attorney  should  have  al- 
lowed him  to  state,  that  he  conceived  his  invention  more  than  four  years 
after  he  now  claims  to  have  conceived  it,  and  nearly  two  years  after  he 
now  ciaims  to  have  had  a  sight-feed  lubricator  in  successful  operation  in 
Chicago.  It  is  equally  incredible  that  he  should  have  waited  for  three 
years  after  his  invention  was  in  successful  operation  before  applying  for 
a  patent.  Indeed,  we  incline  to  the  opinion  that  his  use  of  it  in  Octo- 
ber, 1874,  or  at  least  in  the  spring  of  1875,  was  such  a  public  use  of  it 
two  years  before  he  applied  for  this  patent  as  would  render  it  void.  We 
are  forced  to  conclude,  in  this  connection,  that  Flower,  finding  himself 
confronted  with  an  antecedent  device,  resorted  to  the  familiar  expedient 
of  antedating  his  own  invention  to  meet  the  exigencies  of  the  case.  In 
the  examination  of  many  patent  causes,  we  have  seldom  found  that  the 
supply  of  this  class  of  testimony  was  inadequate  to  the  demand.  The 
chief  difficulty  in  his  case  is  that  the  same  testimony  which  proves  Flower 
to  be  the  first  inventor  also  shows  his  invention  to  have  been  in  public 
v.30F.no.3— 13 
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use  more  than  two  years  before  he  applied  for  his  patent.  In  either  as- 
pect of  the  case,  the  defense  has  been  established  to  our  satisfaction,  and 
the  bill  must  be  dismissed,  with  costs. 

On  rehearing,  before  Jackson  and  Bbown,  JJ*.  this  case  was  affirmed. 


The  Renovatob. 

Tenton,  Jr.,  V.  The  Renovatob. 

(IHstriei  Court,  8.  D,  New  York.    January  29, 1887.) 

1.  Ck)LLi8i0N— Sail- Vessel  ah©  Steamkk—Tackino— Ovbbreachino. 

A  sailing  vessel  has  a  right  to  rely  upon  the  ability  of  a  steamer  to  keep  out 
of  her  way.  and  that  the  latter  will  do  so,  where  there  is  nothing  to  prevent; 
nor  is  a  sailing  vessel  required  to  take  measures  to  avoid  a  steamer  by  remain- 
ing  in  stays,  or  overreaching  longer  than  usual,  when  these  measures  are  not 
apparently  necessary  to  avoid  a  collision. 

2.  Same— Bearing  Away— Error  op  Judgment  in  Extremis. 

Bearing  away  at  the  last  moment  to  avoid  instant  collision  is  not  a  fault, 
even  if  a  mistake,  when  caused  by  the  wrongful  and  dangerously  near  ap- 
proach of  the  steamer. 

In  Admiralty. 

HyUmd  &  Zabrisldey  for  libelant. 

Bergman  &  Dykunan^  for  claimant. 

Brown,  J.  In  the  afternoon  of  April  14,  1886,  as  the  libelant's 
lighter  Sufifolk  was  beating  up  the  East  river  in  the  last  of  the  flood-tide, 
she  came  into  collision  with  the  Renovator,  a  steam  propellor,  coming 
down  the  East  river,  at  a  point  a  little  above  the  Catharine-street  ferry, 
some  400  feet  from  the  Brooklyn  shore.  The  wind  was  a  good  sailing 
breeze  for  the  lighter,  and  nearly  dead  ahead.  She  was  a  small  craft,  only 
about  40  feet  in  length,  and  sailed  within  about  5  points  of  the  wind. 
The  lighter  was  seen  by  the  pilot  of  the  Renovator,  which  was  coming 
down  about  400  feet  off  the  Brooklyn  shore,  from  the  time  the  lighter 
made  her  port  tack  from  the  New  York  shore.  On  reaching  the  Brook- 
lyn shore,  or  near  to  it,  she  came  about  upon  her  starboard  tack,  and 
shortly  after  came  into  collision  with  the  Renovator ;  her  starboard  bow 
striking  the  port  bow  of  the  propeller.  The  propellor  was  not  embar- 
rassed by  the  presence  of  any  other  vessels.  It  was  her  duty  to  keep  out 
of  this  lighter's  way,  without  disturbing  her  ordinary  course  in  coming 
about.  The  law  places  the  burden  upon  the  steamer,  unless  she  show 
that  the  collision  was  brought  about  by  some  fault  on  the  lighter's  part. 
The  faults  alleged  are  that  she  did  not  run  out  her  port  tack  towards  the 
Brooklyn  shore,  but  came  about  unexpectedly;  and,  second,  that  she 
might  have  remained  longer  in  stays,  and,  by  overreaching  as  much  as 
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possible,  have  enabled  the  propeller  to  pass  ahead  of  her,  and  was  there- 
fore bound  to  do  so, — ^a  point  about  which  the  decisions  do  not  agree. 
See  The  Empire  StaUj  1  Ben.  57,  60;  The  W.  C.  Bedfidd,  4  Ben.  227, 
234. 

There  is  considerable  diversity  in  the  estimates  of  the  distance  from 
the  Brooklyn  shore  at  which  the  lighter  tacked.  Her  witnesses  say  she 
ran  within  50  or  100.  feet  of  that  shore,  and  as  near  as  was  safe.  The 
propeller's  witnesses  estimate  the  distance  from  100  to  200  feet.  But 
there  is  evidence  that  upon  the  flood-tide  there  is  an  eddy  for  a  little 
distance  oflf  the  Brooklyn  shore,  which  would  tend  to  embarrass  a  vessel 
in  coming  about  if  she  should  run  fully  into  it.  There  was  also  another 
tug  with  a  scow  coming  down  the  river  above  her.  The  alleged  fault  of 
not  running  out  her  tack  is  not,  I  think,  established;  nor  is  the  other 
charge  of  fault,  in  my  judgment,  sustained.  Both  the  alleged  faults  are 
really  sought  to  be  applied  in  a  way  that  would  require  the  sloop  to  take 
measures  to  avoid  the  propeller,  which  is  not  required  of  her  except  where 
a  collision  is  imminent.  She  has  a  right  to  pursue  her  ordinary  course; 
and,  as  stated  by  Betts,  J.,  in  the  case  of  The  Argus,  Olcott,  304,  313, 
''she  had  a  right  to  rely  to  the  last  moment  upon  the  ability  and  care  of 
the  vessel  before  the  wind;"  or,  in  this  case,  of  the  propeller,  which  had 
the  same  relative  duty  as  a  sailing  vessel  with  a  free  wind. 

That  the  lighter  bore  away  at  the  last  moment  to  avoid  collision  was 
not  a  fault,  nor  even  bad  judgment.  It  evidently  diminished  the  in- 
jury. But,  even  had  it  been  a  mistake  it  would  have  been  a  mistake 
in  extrertiis  for  which  the  Renovator  would  have  been  responsible,  as  the 
vessel  wrongfully  putting  the  lighter  in  a  perilous  position.  The  Argus, 
mpra;  The  Eluaheth  Jones,  112  U.  S.  614,  526,  6  Sup.  Ct.  Rep.  468. 

Decree  for  the  libelant,  with  costs,  with  a  reference  to  compute  the 
damages,  if  not  agreed  upon. 


Merfitt  v.  One  Package  op  Merchandisb  and  Otheb  Packages  of 

Merchandisb.* 

Same  v.  One  Case  of  Wool  and  Otheb  Merchandise. 

i 

i  Same  v.  Two  Packages  op  Merchandise. 

:  Lewis  v.  Sixty-Five  Packages  op  Merchandise. 

I  {Disiriet  Court,  E.  D.  New  Tork,    December  27, 1886.) 

1.  SAiiVAGB— Salved  Property  Brought  into  United  States—Salvage  Cladcb 
^Customs  Duties— Priority. 

Where  property  is  salved  on  the  high  seas,  and  brought  by  the  salvors  within 
the  limits  of  the  United  States/  the  salvage  claims  are  entitled  to  priority  over 
the  claims  of  the  government  for  duties. 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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2.  Same— IMPORTED  Goods— Customs  Laws. 

Goods  so  broaght  into  the  United  States  are  not  imported  goods,  in  the 
sense  of  the  customs  laws,  so  as  to  necessarily  attach  the  right  to  duties. 
8.  Samb— Sale  of  Salted  Property— £<^uitablb  Right  of  GoTEBincEHT  to 
BE  Paid  Duties. 

But  where  the  goods  so  brought  within  the  United  States,  subsequently,  by 
virtue  of  a  sale,  pass  into  consumption  within  the  United  States,  an  equitable 
right  on  the  part  of  the  government  to  be  paid  duties  arises,  not  taldng  prece- 
dence, however,  of  the  salvage  claims. 

In  Admiralty. 

Geo,  A.  Blacky  for  Israel  J.  Merritt. 

Mark  D.  Wilber,  U.  S.  Dist.  Atty.,  for  the  United  States. 

Whitehead^  Parker  &  Dexter,  for  William  Lewis. 

Benedict,  J.  Three  of  the  proceedings  above  named  are  proceedings 
in  rem,  instituted  by  Israel  J.  Merritt,  against  a  quantity  of  merchandise, 
being  part  of  the  cargo  of  the  steam-ship  Oregon,  which  steamer,  having 
been  in  collision,  was  sunk  in  the  sea  outside  the  territorial  limits  of  the 
United  States,  and  was  there  abandoned.  The  cargo  in  question  was,  by 
means  of  divers,  rescued  from  the  steamer  as  she  lay  on  the  bottom  in 
deep  water  of  the  sea,  and  was  brought  by  the  libelant  into  the  port  of 
New  York.  No  owner  appeared  to  claim  the  property,  nor  was  the 
owner  known.  These  proceedings  were  therefore  instituted  to  obtain  an 
adjudication  upon  the  amount  of  salvage  due  for  the  rescue  of  the  prop- 
erty, and  a  condemnation  of  the  property  to  pay  the  same.  The  last  of 
the  above  actions  was  instituted  against  certain  other  merchandise  by 
certain  pilots,  by  whom  the  merchandise  was  found  floating  upon  the 
sea,  near  the  place  where  the  Oregon  sunk,  and  the  same  saved  and 
brought  into  the  port  of  New  York.  No  owners  appearing  or  bdng  known, 
they  also  instituted  proceedings  in  rewi,  for  the  purpose  of  obtaining  an 
adjudication  as  to  the  amount  of  salvage  due  them  for  their  service,  and 
a  condemnation  of  the  property  for  the  payment  of  the  same.  Process 
in  rem  was  issued  in  the  resi)ective  suits,  upon  the  return-day  of  which 
the  marshal  made  a  return  in  each  case  that  he  had  attached  the  prop- 
erty proceeded  against.  Subsequently,  by  an  order  of  the  court,  made 
upon  consent  of  the  libelants,  and  the  district  attorney  then  appearing 
for  the  United  States,  the  property  was  sold  as  perishable,  at  public  auc- 
tion, and  the  proceeds  brought  into  the  registry.  No  person  has  ap- 
peared in  the  action,  except  the  district  attorney  of  the  United  States. 
He  haa  intervened  in  behalf  of  the  United  States,  and  filed  a  claim  in 
behalf  of  the  United  States,  and  an  answer  setting  up  that  duties  had  be- 
come due  the  United  States  by  reason  of  the  premises,  which  should  be 
paid  out  of  the  proceeds  of  the  sale  of  the  goods,  prior  to  any  payment 
of  salvage  to  the  salvors.  The  duties  so  claimed  by  the  United  States 
are  sufficient  to  absorb  all  the  proceeds,  and,  by  consent,  the  cases  have 
been  submitted  to  the  court  upon  the  questions  raised  by  the  interven- 
tion of  the  United  States. 

In  determining  these  questions  I  remark,  first,  that  no  doubt  can  be 
entertained  as  to  the  jurisdiction  of  the  court  to  direct  as  to  the  disposi- 
tion of  the  fund  in  the  registry  of  the  court.    The  return  of  the  marshal, 
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that  he  had  attached  the  goods  by  virtue  of  the  process  issued  against 
the  property,  shows  that  if,  at  any  time,  the  collector  had  acquired  pos- 
session of  the  goods,  such  possession  was  abandoned  when  the  goods 
were  taken  possession  of  by  the  marshal  by  virtue  of  the  process.  The 
fund  in  the  r^istry  is  therefore  proceeds  of  property  in  custody  of  the 
court,  sold  while  in  custody,  to  save  it  from  destruction.  Moreover,  the 
property  was  sold,  and  the  proceeds  brought  into  the  court,  by  consent 
of  the  United  States.  And  the  United  States,  by  the  district  attorney, 
has  intervened  in  the  action,  and  submitted  to  the  court  the  question  as 
to  the  right  of  the  United  States  to  be  paid  duties  out  of  the  fund.  The 
jurisdiction  of  the  court  to  determine  the  question  at  issue  is  therefore 
dear. 

The  controversy  here,  then,  relates  to  a  fund  lawfully  in  the  registry 
of  the  court,  and  the  parties  contesting  are,  on  the  one  hand,  salvors, 
claiming  to  be  paid  out  of  the  proceeds  of  salved  goods  the  amount  of  a 
salvage  lien,  and,  on  the  other,  the  United  States,  claiming  to  be  paid 
duties  out  of  the  fund.  No  owner  or  consignee  of  the  goods  is  before 
the  court.  In  determining  the  question  thus  presented,  it  is  to  be  re- 
marked that  no  forfeiture  of  the  goods  to  the  United  States  had  been  in- 
curred prior  to  the  sale.  The  Waterloo,  Blatchf.  &  H.  114;  TJis  BeOo 
Cwrmies,  6  Wheat.  152;  The  Josefa  Segunda,  6  Wheat.  388.  No  seizure 
of  the  goods  as  forfeited  was  ever  made,  and  the  United  States  has  made 
no  daim  based  on  a  forfeiture.  Nor  could  these  goods  be  treated  as  sub- 
ject to  the.  statutory  provisions  applicable  to  goods  imported  into  the 
United  States  from  a  foreign  country.  Brought  into  the  United  States 
under  the  circumstances  narrated,  these  goods  are  not  imported  goods,  in 
the  sense  of  the  customs  laws,  so  as  to  necessarily  attach  the  right  to 
duties,  {The  Concord,  9  Cranch,  387;)  and  no  lawful  seizure  of  them  for 
non-payment  of  duties  could  be  made.  Furthermore,  it  does  not  appear 
that  the  goods  in  question  ever  became  chargeable  with  duties.  It  was 
open  to  the  salvors,  at  any  time  before  the  goods  passed  out  of  their  cus- 
tody, to  transport  them  to  a  port  not  in  the  United  States,  without  pay- 
ment of  duties.  It  was  also  open  to  the  owners  of  the  goods,  at  any  time 
before  the  goods  were  sold,  to  appear,  give  a  stipulation  for  value,  and 
remove  the  goods  from  the  United  States,  without  payment  of  duties. 
From  the  time  of  the  taking  of  the  goods  by  the  marshal  into  his  custody, 
until  they  were  sold  and  delivered,  the  goods  were  in  the  custody  of  the 
law,  and  while  in  such  custody  no  charge  of  any  kind  could  attach  to 
them.  The  United  States,  therefore,  never  acquired  an  interest  in,  or 
lien  upon,  the  goods  in  question.  The  most  that  can  be  claimed  in  be- 
half of  the  United  States  is  that,  inasmuch  as  the  goods  passed  into  con- 
sumption within  the  United  States,  by  reason  of  the  sale  directed  by  the 
court,  there  arose  by  reason  of  the  sale  an  equitable  right  on  the  part  of 
the  United  States  to  be  paid  duties  out  of  the  proceeds  of  the  sale,  which 
right  can  be  enforced  in  this  court,  because  the  proceeds  of  the  sale  of 
the  goods  are  in  its  registry.  Such  a  right,  I  am  indined  to  condude^ 
has  been  acquired  by  the  United  States.  The  case  of  The  Ooncordj  al- 
ready cited,  points  to  such  a  condusion.     That  case  diflfered  from  this, 
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because  there  the  owner  of  the  goods  was  the  party  contesting,  and  the 
goods  were  sold  at  his  instance.  In  that  case,  therefore,  the  sale  might 
well  be  considered  to  have  been  equivalent  to  a  sale  for  consumption  by 
the  owner,  for  his  own  benefit.  Here  the  goods  were  sold,  not  by  the 
owner,  or  for  his  benefit,  but  because  a  sale  was  necessary  to  prevent  the 
total  destruction  of  the  property,  and  consequent  loss^  not  to  the  owners 
of  the  property,  for  they  had  abandoned,  but  a  loss  to  salvors  who  had 
rescued  the  property  from  the  sea,  and  had  a  salvage  lien  upon  the  prop- 
erty. In  this  case,  therefore,  there  is,  perhaps,  room  to  contend  tha^ 
no  right  to  duties  arose  from  the  sale  of  the  goods.  I  am  inclined,  how- 
ever, to  hold,  as  already  stated,  that,  even  in  a  case  like  this,  the  United 
States  can  properly  claim  an  equitable  right  in  the  proceeds  of  the  goods 
to  the  amount  of  the  duties. 

But  it  by  no  means  follows  that  such  a  claim  in  behalf  of  the  United 
States  is  entitled  to  priority  of  payment  over  the  claim  of  the  salvors. 
No  case  to  which  I  have  been  referred  has  so  decided.  The  case  of  The 
Waterloo^  already  cited,  does  not  so  decide.  There  it  was  by  consent 
that  the  duties  were  paid  first.  The  case  of  The  Concord^  already  cited, 
does  not  so  decide ;  for  there  the  question  was  between  the  United  States 
and  the  owners  of  the  goods,  who  had  benefited  by  a  sale  of  the  goods 
for  consumption.  In  the  absence  of  controlling  authority  to  the  con- 
trary, I  have  no  hesitation  in  holding  that,  as  between  salvors  and  the 
United  States,  in  a  case  like  this,  the  claim  of  the  United  States  for 
duties  is  not  entitled  to  priority  of  payment  over  the  claim  of  the  salvors 
for  salvage.  In  such  a  case  the  maxim,  if  He  that  asks'equity  must  first 
do  equity,"  applies.  Here,  if  the  United  States  receive  any  duties  at 
all,  it  is  solely  because  of  the  exertions  of  the  salvors.  At  the  time  the 
lien  of  the  salvors  attached  to  these  goods,  they  were  subject  to  no  charge 
for  duties.  The  only  foundation  for  any  claim  on  the  part  of  the  United 
States  is  the  fact  of  a  sale  of  the  goods  for  consumption,  compelled  by 
the  perishing  condition  of  the  goods  themselves.  To  permit  such  a 
claim  to  be  paid  out  of  the  proceeds  to  the  detriment  of  the  salvors 
would  surely  be  unjust.  The  position  of  the  United  States  before  the 
court  is  that  of  a  petitioner,  asking  a  court  of  admiralty  to  charge  pro- 
ceeds of  salved  goods  with  an  equitable  lien  for  duties.  Equity  requires 
that,  before  obtaining  such  relief,  the  United  States  must  acknowledge 
the  priority  of  the  meritorious  claim  of  the  salvors,  without  whose  exer- 
tions there  would  have  been  no  proceeds  at  all. 

This  view  of  the  case  doubtless  renders  unnecessary  a  decision  of  the 
question  discussed  in  the  argument,  whether  the  duties  should  be  calcu- 
lated as  in  the  case  of  unclaimed  goods,  or  ascertained  un'djer  section 
2928  of  the  Revised  Statutes,  which  section,  by  the  way,  see  ns  to  con- 
template a  case  where  there  is  an  owner  or  consignee  to  take  in  appeal, 
and  not  a  case  like  this,  when  there  is  no  owner,  importer,  or  consignee, 
or  any  agent  of  such  parties,  but  only  salvors,  holding  posses  ion  of  the 
goods  for  their  own  interest,  who  have  no  right  whatever  b;  virtue  of 
section  2928,  nor  as  far  as  I  can  see,  any  right  to  enter  the  g<  ods  under 
any  section. 
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My  conclusion,  therefore,  is  that  the  salvors  are  entitled  to  be  paid 
their  salvage  and  their  costs  out  of  the  fund  in  the  registry,  prior  to  any 
payment  of  duties  out  of  the  fund,  and  that  next  in  order  of  payment 
is  the  claim  of  the  United  States  for  duties.  I  do  not  now  fix  the  amount 
of  the  salvage  award,  because  the  facts  are  not  all  before  me,  and  because 
the  view  I  have  taken  of  the  law  may  render  it  desirable  for  the  United 
States  to  be  heard  upon  the  question. 


The  Whistler.* 

Mills  v.  The  Whistler. 

(District  Court,  B.  D.  New  York.    December  81, 1886.) 

IIabitime  Liens— Domestic  Vessei/— Depasture  from  Port. 

The  departare  of  a  domestic  vessel,  in  the  regular  course  of  her  occupation, 
from  Brooklyn  to  Long  Beach,  on  her  return  making  fast  to  the  shore  in 
Rockawa^p^  inlet,  is  such  a  leaving  of  the  port  as  to  prevent  the  enforcing  of 
a  lien  against  her,  arising  under  the  laws  of  the  state  of  New  York. 

In  Admiralty. 

John  P,  AdamSy  for  libelant. 

WUcoXy  Adams  &  Maddin^  for  claimant. 

Benedict,  J.  This  is  an  action  to  enforce  a  lien  upon  a  domestic  ves- 
sel, arising  under  the  laws  of  the  state  of  New  York.  The  libelant's  lien, 
if  he  ever  had  one,  was,  in  my  opinion,  lost  when  the  vessel  went  in  the 
regular  course  of  her  occupation  from  Brooklyn  as  far  as  Long  Beach,  on 
the  Atlantic  ocean,  returned,  and  put  into  Rockaway  inlet;  there  making 
fast  to  the  shore.     This  was,  in  my  opinion,  a  leaving  of  the  port. 

The  libel  must  be  dismissed. 


The  Carolina.* 

McEenna  v.  The  Carolina. 

(Diitriet  Oaurt,  B,  D.  New  York.    December  27, 1880.) 

1.  Maritime  Liens— Failubb  to  PaovmB  Safe  Hacbinbrt  fob  Dibchabob  of 
Caboo. 

A  lien  arises  against  a  vessel  for  damages  occasioned  hj  failare  to  provide 
safe  machinery  for  the  discharge  of  her  cargo. 
a.  Same— Personal  Injury— Statement  of  C>^b. 

As  a  hogshead  was  being  hoisted  from  the  hold  of  the  steam-ship  Carolina, 
a  guy-rope,  belon^ng  to  we  ship  and  used  for  the  hoisting,  parted,  and  the 
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fall  of  the  hogshead  Injured  libelant.  The  officers  of  the  ship  Vnew  of  the 
insafflciencj  of  the  rope.  No  fault  could  be  attributed  to  libelant.  Meld, 
that  he  should  recover  his  damages  against  the  ship. 

In  Admiralty. 

Anaoii  B.  iStewart,  for  libelant. 

Wheder  &  Oortis,  for  claimants. 

Benedict,  J.  This  is  an  action  in  remj  to  enforce  a  lien  upon  the 
steam-ship  Carolina  for  the  damages  sustained  by  the  libelant,  by  reafcn 
of  a  personal  injury,  that  occurred  as  follows:  The  libelant  was  one  of 
a  gang  of  longshore-men,  employed  at  the  time  of  the  accident  by  a 
stevedore,  who  had  contracted  with  the  owners  of  the  steamer  to  dis- 
charge the  cargo  of  sugar  with  which  the  steamer  was  laden.  The  sta- 
tion of  the  libelant  was  on  the  dock  and  skid  leading  from  the  steam- 
er's side  to  the  dock,  and  his  duty  was  to  take  care  of  the  hogsheads  of 
sugar  when  they  were  landed  on  the  dock.  The  hogsheads  were  hoisted 
out  of  the  hold,  and  lowered  to  the  dock,  by  means  of  a  tackle  and  fall 
attached  to  the  boom,  and  this  boom  was  steadied  by  a  back  guy-rope, 
leading  from  the  boom  to  the  ofif-shore  side  of  the  steam-ship.  The 
tackle,  boom,  and  guy-rope  belonged  to  the  ship,  and  were  furnished  by 
the  officers  of  the  ship  for  the  purpose  of  hoisting  out  the  cargo.  In  the 
process  of  hoisting  out  a  hogshead  of  sugar  from  the  hold  the  back  guy- 
rope  parted,  and  the  boom  swung,  whereby  the  hogshead  was  thrown 
down  the  skid  so  rapidly  that  it  caught  the  libelant  before  it  was  possi- 
ble for  him  to  get  out  of  the  way.  His  ankle  was  crushed,  and  for  this 
injury  he  brings  suit. 

It  is  claimed  by  the  defense  that  the  accident  was  caused  by  a  flaw  in 
the  rope,  not  discernible  by  ordinary  inspection.  On  the  part  of  the 
libelant,  the  rope  is  claimed  to  have  been  old  and  unfit.  A  latent  flaw 
in  the  rope  would  perhaps  reconcile  some  of  the  testimony;  but  it  would 
be  inconsistent  with  the  testimony  of  several  witnesses,  who  say  that  this 
same  rope  broke  the  day  before.  The  testimony  of  the  man  at  the  winch 
is  to  the  contrary;  but  his  testimony  is  overborne  by  the  testimony  of  the 
libelant's  witnesses  to  the  fact.  The  officers  of  the  ship  are  therefore 
chargeable  with  knowledge  of  the  insufficiency  of  the  rope,  and  were 
guilty  of  negligence  when  they  permitted  it  to  be  used  after  its  insuffi- 
ciency had  been  decided  by  its  breaking.  The  guy-rope,  boom,  and 
tackle  constituted  a  machine,  constructed  and  used  for  the  purpose  of 
landing  the  sugar.  This  machine  it  was  the  duty  of  the  ship-owner  to 
maintain  in  a  safe  condition.  Having  failed  in  this  duty,  he  is  respon- 
sible for  the  results  of  his  neglect.  The  libelant  had  nothingito  do  with 
the  working  of  that  machine;  his  duty  commenced  when  tl  e  work  of 
the  machine  ended.  He  had  no  occasion,  therefore,  to  examii  e  the  rope 
in  question,  and  was  not  bound  to  do  so,  but,  on  the  contrar  r,  had  the 
right  to  assume  that  the  machine  provided  for  hauling  the  ho(  3heads  out 
of  the  ship  was  fit  and  proper  for  the  service;  and  he  took  n  risk  as  to 
its  condition.  He  was  guilty  of  no  n^lect,  therefore.  Neit  ler  was  he 
a  fellow-servant  with  the  officers  of  the  ship.     His  employir  mt  was  Ian 
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independent  one, — ^his  master  was  the  boss  stevedore.  He  assumed  no 
risk  whatever  in  regard  to  the  method  in  which  the  ship-owner  and  his 
servants  dischaiged  their  duties.  If,  therefore,  this  were  an  action  in 
per9onam  against  the  owner  of  the  ship,  the  libelant's  right  to  recover 
could  not,  in  my  opinion,  be  denied.  Whether  he  has  a  lien  upon  the 
ship  is  a  diflferent  question.  Upon  this  question  I  am  bound  by  the  ad- 
judication of  the  circuit  court  of  this  circuit  in  the  case  of  Hie  Bheolaf 
19  Fed.  Rep.  926,  where,  in  a  case  quite  similar  to  this,  a  lien  was  en- 
forced. In  the  opinion  in  that  case  the  question  of  lien  is  adverted  to 
simply  to  say  that  the  existence  of  a  lien  was  not  disputed.  I  may, 
therefore,  perhaps,  with  propriety  add  that  I  do  not  perceive  any  ground 
for  a  sound  distinction  between  a  claim  for  damages  founded  upon  negr 
ligence  in  the  navigation  of  the  ship,  where  a  lien  always  arises,  and  a 
claim  like  this,  based  upon  neglect  to  provide  safe  machinery  for  the  dis- 
charge of  the  cargo  of  the  ship. 

As  to  the  damages,  I  think  $450  wiU  be  a  proper  sum  to  award|  with 
oofits.    Let  a  decree  for  that  sum  be  entered. 


The  Richmond.' 

HASKDm  and  others  v.  The  Righmond. 

lOircua  Oourt,  B.  D,  Nmo  Tin^k.    June  28, 1886.) 

CoLLiSTOiir— Stbahsb  ahb  Schookbr  ts  Tow— Sxtdden  Shbieb. 

The  dedsioii  of  the  district  court  in  the  same  case  (28  F6d.Bep.  8S2)  af- 
firmed. 

Admiralty  Appeal. 

H.  D.  J9b(chKw,  for  libelants,  TTaskins  and  others. 

Owm  &  Qray^  {P.  D.  StwrgeSy)  for  the  Richmond,  appellant. 

Blatchford,  Justice.  The  reasons  assigned  by  the  district  judge  finr 
condemning  the  Richmond,  and  exonerating  the  tug,  were  these,  the 
Richmond  improperly  sheered  to  the  west,  and  struck  the  schooner. 
Even  if  the  tug  began  to  sheer  to  the  west  before  the  Richmond  did, 
such  act  did  not  cause  the  collision,  because  the  tug  was,  from  the  out- 
set, to  the  west  of  the  Richmond,  and  a  swing  of  the  tug  to  the  west 
would  be  in  a  direction  away  from  the  Richmond,  while  the  swing  of 
the  Richmond  to  the  west  was  towards  the  tug,  and  such  swing  neces- 
sarily brought  the  steamer  and  the  schooner  into  collision.  The  tug  and 
the  Richmond  were  not  upon  courses  crossing,  so  .as  to  involve  risk  of 
collision,  and  impose  on  the  tug  the  duty  of  avoiding  the  Richmond. 
I  concur  in  these  views,  and  in  the  conclusion  to  which  they  lead.    Let 
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there  be  a  decree  for  the  libelants  against  the  Richmond  for  $818.41, 
with  interest  from  September  17, 1883,  and  for  the  costs  of  the  libelants 
in  the  district  court,  taxed  at  $192.20,  and  for  their  costs  in  this  court, 
to  be  taxed. 


Flanagan  and  others  v.  United  States  &  Brazil  Mail  S.  S.  Co.* 

(District  Court,  E.  D,  New  Tori     August  6, 1886.) . 

Maritimb  Liens— Seamen's  "Wages— Wreck— Termination  of  Voyage— Sur- 
vey. 

In  case  of  a  wreck,  it  must  be  left  to  the  discretion  of  the  master  to  fix  the 
actual  termination  of  the  seamen's  services,  under  section  4526  of  the  Revised 
Statutes,  and  his  decision  will  be  supported,  unless  some  wrong  or  injustice 
be  practiced  on  the  seamen.  Survey  and  condemnation  of  a  vessel  is  not  a 
necessary  ingredient  of  wreck. 

In  Admiralty. 

F,  A.  WUcoXj  for  libelants,  George  Flanagan  and  others. 

Richards  &  Heald^  for  claimant. 

Benediop,  J.  It  is  not  possible  for  the  libdant  to  recover.  The  pro- 
visions of  the  Revised  Statutes  control.  By  the  stranding  of  the  steamer 
Reliance  the  voyage  was  broken  up.  The  case  is  one  where  the  services 
of  the  seamen  terminated  by  reason  of  wreck,  and,  by  section  4626,  the 
seamen  were  entitled  to  wages  for  the  term  of  services  prior  to  such  ter- 
mination, but  not  for  any  further  period.  Their  wages,  calculated  up  to 
that  time,  were  tendered  them  in  Uie  equivalent  of  gold,  and,  upon  their 
refusing  to  take  the  money,  it  was  properly  paid  to  the  consul.  In  case 
of  a  wreck  by  stranding,  it  must  be  left  to  the  discretion  of  the  master 
to  fix  the  day  of  the  actual  termination  of  the  seamen's  services,  and  his 
decision  will  be  supported,  unless  some  wrong  or  injustice  be  practiced 
on  the  seamen.  No  such  case  is  made  here.  If,  as  seems  Irom  the 
proofs,  the  stranding  of  the  steamer  was  caused  by  the  intoxication  of 
the  master,  it  was  none  the  less  a  case  of  a  termination  of  the  seamen's 
service,  by  reason  of  the  wreck  of  the  vessel,  within  the  meaning  of  sec- 
tion 4526. 

The  point  taken  in  behalf  of  the  seamen,  that  their  services  could  not 
be  lawfully  terminated  prior  to  the  condemnation  of  the  vessel  on  July 
9th,  is  not  tenable.  A  survey  is  not  a  necessary  ingredient  of  wreck. 
In  this  case  the  facts  justiBed  the  master  in  terminating  the  services  of 
the  seamen  when  he  did,  although  that  was  prior  to  any  survey.  Nor 
is  the  legality  of  the  master's  act  in  discharging  the  men  affected  by  the 
fact  that  natives  were  employed  in  the  work  of  discharging  the  cargo. 
Under  the  circumstances,  it  was  humanity  to  the  seamen  not  to  put  them 
at  work  on  decaying  hides  and  coffee,  which  constituted  a  considerable 

^Reported  by  B.  D.  &  Wyllys  Benedict,  Esqs.,  of  the  New  York  bar. 
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part  of  tlio   cargo.     The  men  were  sent  home  by  the  consul  on  the 
steamer  Advance,  a  vessel  likewise  owned  by  the  defendant.    Of  course, 
they  were  not  entitled  to  wages  for  their  services  on  the  Advance.     The 
statute  made  it  their  duty  to  work,  if  able. 
The  libel  must  be  dismissedi  with  costs. 


The  Ella  Warner.* 

Haskell  v.  The  Ella  Warner. 

(District  GotiTi,  E.  D,  New  York.    October  4, 1886.) 

Collision— Two  Sailing  Vessels —Vessel  Close-Haulbd— Vessel  Sailing 
Free— LuFP. 

The  evidence  indicated  that  the  colllBion  in  this  case  was  caused  by  a  lufE 
on  the  part  of  the  schooner  E.,  when  it  was  her  duty  to  hold  her  course,  being 
close-hauled,  and  meeting  the  vessel  E.  W.  sailing  free.  It  not  being  shown 
that  her  luffing  was  necessary  to  avoid  immediate  collision,  heJdy  that  the  luff 
was  a  fault,  and  the  E.  solely  liabje  for  the  collision. 

In  Admiralty. 

Ooodrich^  Deady  &  Goodrich,  for  libelant. 

PrUchwd^  SmiA  &  Dougherty,  for  claimant. 

Benedict,  J.  The  immediate  cause  of  the  collision  was  a  luff  on  the 
part  of  the  schooner  Eloise,  when  it  was  her  duty  to  hold  her  course, 
being  close-hauled,  and  meeting  a  vessel  going  free.  Her  master  claims 
that  his  luff  was  made  when  the  Ella  Warner,  displaying  a  green  light, 
was  crossing  his  bow,  so  near  that  his  schooner  would  have  struck  the 
starboard  quarter  of  the  EUa  Warner  if  he  had  not  luffed;  but  the  con- 
ceded fact  that  the  Ella  Warner,  while  luffing,  struck  the  Eloise  at  her 
starboard  fore-rigging,  shows  to  me  that  the  Ella  Warner  could  not  have 
been  crossing  the  bows  of  the  Eloise  in  the  manner  described  by  the  cap- 
tain of  the  Eloise  at  the  time  of  the  luffing  by  the  Eloise.  It  seems  to 
me  that  the  Eloise  has  failed  to  show  that  her  luffing  was  necessary  to 
avoid  immediate  collision.  Such  being  the  case,  her  luff  was  a  fault. 
It  is  entirely  plain  that,  if  the  Eloise  had  held  her  course,  there  would 
have  been  no  collision.  The  cause  of  the  collision  was  her  fault  in  luff- 
ing when  she  did.  No  fault  is  proved  against  the  Ella  Warner.  She 
took  all  precautions  to  see  the  Eloise,  and  the  Eloise  was  seen  in  time 
to  avoid  her  by  luffing.  The  EUa  Warner  was  luffed  as  soon  as  the 
Eloise  was  seen,  and  that  luffing  would  have  avoided  collision  if  the  Eloise 
had  held  her  course. 

The  libel  must  be  dismissed,  with  costs. 

iBeported  by  Edward  O.  Benedict,  Esq.,  of  the  New  York  bar. 
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W1150N  V.  Winchester.* 
(Diitrict  Court,  E.  D.  New  York.    October  33, 1886.) 

SALYAOB— FiSB— SCHOOHIEB  AT  PlBB— HaULBD  INTO  BtKBAM  —  AWAHD  —  ADDI- 
TIONAL Ck)BT& 

A  lire  broke  oat  in  oil-works  not  far  from  the  pier  where  the  respondent's 
steam-schooner  lav  loaded  with  case-oil.  Libelant's  tug  took  hold  of  her, 
and  drew  her  out  into  the  stream.  Held,  that  the  service  was  a  salvage  serv- 
ice, for  which  libelant  should  recover  $300,  besides  |25  added  to  his  taxable 
costs. 

In  Admiralty. 

AlexandeT  &  Ashj  for  libelant. 

Benedict^  Taft  &  Benedict,  for  respondents. 

Benedict,  J.  The  service  rendered  by  the  libelant  was  clearly  a  sal- 
vage service,  entitled  to  be  compensated  as  such.  The  bill  of  $200,  pre- 
sented by  the  libelant  for  his  services,  was,  in  my  opinion,  a  reasonable 
bill,  under  the  circumstances,  and  should  have  been  paid.  I  award  the 
libdant,  therefore,  that  sum  as  his  salvage  reward.  For  that  sum,  to- 
gether with  his  costs,  he  may  have  a  decree,  and  I  add  $25  to  the  tax- 
able costs,  in  order  to  reduce  by  so  much  the  libelant's  expenses  of  the 
litigation  made  necessary  by  the  defendants'  refusal  to  pay  the  libelant's 
reasonable  bill. 


The  Swallow.* 


Allen  and  another  v.  Seven  Hundred  and  Eighty-Ftvb  Tons  of 

Coal. 

((HreuU  Court,  E,  D.  Nmo  York.    June  17, 1886.) 

Dbhubrags— Designation  of  Whabf— Impbofeb  Place. 

The  decision  of  the  district  court  in  the  same  case  (37  Fed.  Rep.  816)  af- 
firmed. 

Admiralty  Appeal. 

WUcoXy  Adams  &  Macklin^  for  appellee,  Mary  E.  Allen. 

Souther  &  Steadman,  for  appellants. 

Blatchford,  Justice.  I  have  reached,  in  this  case,  the  same  condu- 
sions  with  the  district  judge,  and  for  the  reasons  set  forth  by  him.  27 
Fed.  Rep.  816.  A  decree  will  be  entered  to  the  same  purport  as  that 
made  by  the  district  court  on  the  fifth  of  April,  1886|  with  costs  to  the 
libelants  in  this  court. 

1  Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
•Reported  by  R.  D.  <&  Wyllys  Benedict,  Esqs.,  of  the  New  York  bar. 
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The  Mina  A.  Rbad.^ 

The  M.  £.  Byabd. 

Camp  v.  The  Mina  A.  Read. 

Nash  v.  The  M.  E.  Byabd. 

{DUMct  Court,  E,  D.  New  York.    November  13, 1886.) 

OoixiBioH— Two  SoHOOKBBs— Faulty  Lookout— Charob  of  Coubsb— Ybssel 
Close-Hauled  on  Port  Tack— Stabboard  Tack. 

On  the  evidence,  held,  that  the  schooner  R.  was  in  fault  for  the  collision  be- 
tween herself  and  the  schooner  B.,  for  not  seeing  the  lights  of  the  B.  in  time 
to  avoid  her,  and  also  for  a  change  of  course.  If  the  deduction  were  drawn 
from  the  evidence  that  the  R.  was  close-hauled,  and  made  no  change  of  course, 
TiM,  that  her  liability  would  still  be  clear,  as  she  was  close-hauled  on  the  port 
tack,  and  hence  bound  to  avoid  the  B..  close-hauled  on  the  starboard  tack. 

In  Admiralty. 

WUcox,  Adams  &  Macklinj  for  Anson  Camp  and  the  M.  E.  Byard. 

HUlj  Wing  &  Shoudyy  for  Nash  and  the  Mina  A.  Read. 

Benediot,  J.  It  is  plain  that  the  Mina  A.  Read  was  sailing  without 
a  proper  iQokout,  and  I  see  no  reason  to  doubt  that  the  collision  in  ques- 
tion would  have  been  avoided  if  the  Byard  had  been  seen,  as  she  would 
have  been  seen  by  a  proper  lookout  on  the  Mina  A.  Read,  either  when 
the  lights  displayed  'by  the  Byard  became  visible,  or  at  the  distance  at 
which  the  lights  of  the  Mina  A.  Read  were  actually  seen  by  those  on 
board  the  Byard.  By  reason  of  this  fault,  about  which  there  is  no  room 
for  dispute,  the  Mina  A.  Read  should  be  held  responsible  for  the  collision 
that  ensued.  As  between  the  conflicting  statements  of  the  respective 
parties  in  the  pleadings,  in  r^ard  to  a  change  of  course  on  the  part  of 
the  Mina  A.  Read  when  near  the  Byard,  I  think  the  weight  of  the  evi- 
dence to  be  in  &vor  of  the  statement  of  those  on  board  the  Byard,  and 
upon  such  a  finding  on  that  issue  the  liability  of  the  Mina  A.  Read  fol- 
lows, because  of  the  additional  fault  of  changing  her  course  so  as  to  cross 
the  bows  of  the  Byard,  causing  the  collision  thereby.  If,  laying  aside 
the  case  stated  in  the  pleadings,  it  be  found,  as  perhaps  it  might  be 
found  upon  the  evidence  from  the  Mina  A.  Read,  that  the  Mina  A.  Read 
was  sailing  close-hauled,  and  made  no  change  of  course,  still  the  liability 
of  the  Mina  A.  Read  would  be  clear.  For,  in  that  case,  the  Mina  A. 
Read,  sailing  close-hauled  on  the  port  tack,  was  bound  to  avoid  the  By- 
ard, sailing  close-hauled  upon  the  starboard  tack.  And  this  she  failed 
to  do,  because  she  kept  no  proper  lookout. 

Let  a  decree  in  favor  of  the  libelant,  with  an  order  of  reference,  be  en- 
tered in  the  first  case  above  stated,  and  in  the  second  case  let  the  libel 
be  dismissed,  with  costs. 

1  Reported  by  Edward  O.  Benedict,  Esq.,  of  the  New  Totft  bar. 
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The  Pionbeb.* 

HuiBHANN  V.  The  Pioneer.. 

{Diiiriei  Oourt,  E.  D.  New  York.    November  22, 1886.) 

Marittmb  LiBKa— Sufflies^-Steaic-Drbdob  a  "Vessel." 

A  steam-dredge  is  a  vessel,  within  tbe  meaning  of  the  law,  and,  as  such, 
subject  to  a  maritime  lien  for  supplies. 

In  Admiralty. 

Noah  Tebbetta,  for  libelant. 

Goodrich^  Deady  &  Goodrich,  for  claimants. 

Benedict,  J.  This  is  an  action  to  enforce  a  lien  against  the  dredge 
Pioneer  for  provisions  supplied  for  the  support  of  the  crew  while  engaged 
in  working  the  dredge.  The  decisive  question  of  the  case  is  whether 
the  Pioneer  is  a  vessel,  within  the  meaning  of  the  law.  The  Pioneer  is 
a  scow,  with  deck,  bottom,  and  sides  so  constructed  as  to  enable  her  to 
navigate  the  water.  Built  into  her  is  a  steam-shovel,  which  is  worked 
by  a  steam-engine  located  on  the  scow.  She  is  a  dredge  used  for  the 
purpose  of  moving  the  steam-shovel  from  place  to  place,  upon  navigable 
water,  and  maintaining  the  same  afloat  while  being  operated. to  deepen 
the  channel  by  shoveling  up  sand,  mud,  and  silt,  from  the  bottom,  and 
depositing  the  same  in  other  scows.  It  is  evident  that,  without  the  abil- 
ity to  navigate  and  transport  the  shovel  and  engine*  on  navigable  water, 
secured  by  the  method  of  her  construction,  the  structure  in  question 
could  not  perform  the  work  for  which  it  was  intended,  and,  without  this 
ability,  the  shovel  would  be  substantially  useless;  while,  on  the  other 
hand,  without  the  steam-shovel,  the  scow  would  still  be  available  as  a 
vehicle  of  commerce.  A  certain  form  and  certain  characteristics  have 
been  given  her,  for  the  sole  purpose  of  enabling  her  to  navigate  the  water, 
and  to  transport  from  place  to  place  and  maintain  afloat  the  shovel  placed 
upon  her;  and  her  occupation  is  to  transport  and  maintain  afloat  on 
navigable  water  the  shovel,  the  engine,  and  the  coals  used  to  work  the 
engine.  It  is  also  to  be  observed  that  the  shovel  is  devoted  to  the  pur- 
pose of  deepening  the  channels  of  navigable  water,  an  occupation  in  itself 
incident  to  navigation.  I  have  been  referred  by  the  claimant  to  the  case 
of  The  Dredge  Nithsdale,  decided  by  the  maritime  court  of  Ontario,  in 
1879,  where  a  structure  similar  to  this  was  held  not  to  be  a  vessel.  I 
judge  from  the  opinion  in  that  case  that  the  decision  was  affected  by  the 
feet  that  the  question  before  the  court  was  narrowed  to  the  definition  of 
a  ship  or  vessel  used  in  the  navigation,  as  expounded  in  the  interpre- 
tation clause  of  the  vice-admiralty  court  act,  1863.  But,  however  this 
may  be,  I  am  unable  to  agree  with  the  conclusion  there  arrived  at.  As 
[  understand  it  by  the  law  of  the  United  States,  the  absence  from  the 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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dredge  of  a  natural  power  of  propulsion;  the  fact  that  she  is  not  pro- 
pelled by  oars  or  sails;  that  she  is  flat  bottomed;  that  she  is  engaged  in 
harbors,  rivers,  and  docks;  that  she  has  to  be  moved  to  a  distance  by 
means  of  a  tug;  that  she  had  no  power  of  her  own  to  be  moved;  that  she 
is  not,  and  cannot  be,  a  sea  or  lake  going  vessel, — ^neither  of  these  facts, 
nor  all  together,  require  the  conclusion  that  she  is  not  a  vessel.  The 
dredge  before  the  court  in  this  case  is  adapted  to  be  an  instrument  of 
transportation  on  navigable  water,  and  was  used  in  naval  transportation 
when  she  transported  from  place  to  place  the  steam-shovel  and  engine, 
and  maintained  the  same  afloat  on  navigable  water,  while  being  used  for 
the  purpose  of  deepening  channel^.  She  is  within  the  definition  of  a 
vessel  given  by  the  Revised  Statutes,  tit.  1,  c.  1,  for  she  is. an  artificial 
contrivance,  used,  or  capable  of  being  used,  as  a  means  of  transportation 
on  water.     In  my  opinion,  her  legal  status  is  that  of  a  vessel. 

In  the  case  of  The  Alahama^  reported  in  22  Fed.  Rep.  449,  a  dredge 
similar  to  the  one  here  under  consideration  was  held  to  be  a  vessel, 
within  the  meaning  of  the  law. 

Let  there  be  a  decree  for  the  libelant  for  the  amount  of  his  bill,  viz.: 
$105.18. 


The  Thomas  P.  Way.* 

The  Wesley  Stonby, 

Bloomer  v.  The  Thomas  P.  Way  and  The  Wesley  Stoney.* 

(Disfrict  Court,  E,  D,  New  York.    December  8, 1886.) 

Ck>LLI8T0N— StBAM-BOAT  AND  TOW  —  DrAW-BbTOGJB  —  CUSTOM  —  DUTT  TO  KSEP 

IN  PaktictTlar  SroB  OP  Channel. 

The  steamer  T.  P.  W.,  after  passing  through  the  western  passage  of  the 
draw  in  the  railroad  bridge  over  Newark  bay,  met  with  the  tug  W.  S.,  with  a 
scow  and  libelant's  schooner  in  tow.  It  is  customary  for  vessels  bound  both 
up  and  down  the  river  to  use  the  west  passage.  The  tug  whistled  twice  to  the 
steam-boat,  which  made  no  reply,  and  continued  on  in  about  the  middle  of 
the  channel.  Held,  that  it  was  the  duty  of  the  steam-boat,  after  passing 
through  the  draw,  to  bear  to  the  east,  and  allow  the  tug  to  pass  through  the 
western  passage;  that  she  was  therefore  solely  liable  for  the  coUlsioii. 

In  Admiralty. 

WheeUr  &  dortis,  for  David  H.  Bloomer. 

Buder,  StUlman  &  HiMard,  for  the  Thomas  P.  Way, 

Owen  &  Gray,  for  the  Wesley  Stoney. 

Benedict,  J.  This  is  an  action  by  the  owners  of  the  schooner  Ban- 
ner against  the  Wesley  Stoney  and  the  steam-boat  Thomas  P.  Way, 
to  recover  damages,  occasioned  by  the  running  into  of  the  libelant's 

>  Reported  by  Edward  O.  Benedict,  Esq.,  of  the  New  York  bar. 
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schooner  by  the  steam-boat  Thomas  P.  Way.  The  collision  occurred  in 
Newark  bay,  near  the  buoy,  which  is  located  just  below  the  draw  in 
the  long  railroad  bridge  over  Newark  bay.  It  was  day-light  at  the  time, 
with  nothing  to  obstruct  the  vision  of  those  on  board  the  respective  ves- 
sels. The  tide  was  flood.  The  Thomas  P.  Way  was  bound  down  the 
river,  and  the  Wesley  Stoney  was  bound  up  the  river,  having  a  loaded 
scow  on  her  starboard  side,  and  the  libelant's  schooner  on  her  port  side. 
When  the  Wesley  Stoney  rounded  the  light-house,  the  Thomas  P.  Way 
was  about  at  the  west  passage  of  the  draw.  This  passage  is  the  passage 
usually  employed  by  vessels  moving  up,  as  well  as  down,  the  river.  In 
view  of  this  usage,  under  the  circumstances  proved,  it  was  the  duty  of 
the  Thomas  P.  Way,  upon  passing  the  draw,  to  bear  to  eastward,  and 
allow  the  tug  to  pass  her  to  the  west,  and  so  through  the  west  passage 
of  the  draw.  The  tug,  after  passing  the  light-house,  gave  the  Thomas 
P.  Way  a  signal  of  two  whistles,  and  kept  on,  no  further  east  than  the 
middle  of  the  channel.  This  course  enabled  her  to  enter  the  west  draw, 
and  gave  the  Thomas  P.  Way  room,  after  passing  the  draw,  to  go  to  the 
east,  and  pass  the  tug  to  the  east  side.  The  Thomas  P.  Way  made  no 
reply  to  the  signal  of  the  tug,  and  maintained  a  course  that  brought  her 
in  contact  with  the  libelant's  schooner,  not  far  above  the  buoy,  and  no 
further  east  than  the  middle  of  the  channel.  As  the  vessels  approached, 
and  danger  of  collision  appeared,  the  tug  again  gave  a  signal  of  two 
whistles,  to  which  she  received  no  reply,  and  in  a  very  short  time  the 
collision  occurred.  The  decisive  question  of  the  case,  as  it  appears  to 
me,  is  whether  the  Thomas  P.  Way  went  to  east  as  far  as  she  should, 
and  as  soon  as  she  should,  after  passing  the  draw.  Upon  this  question 
my  decision  is  adverse  to  the  Thomas  P.  Way.  The  neglect  of  the 
Thomas  P.  Way  in  this  particular  was  a  &ult,  and  the  sole  cause  of  the 
collision  that  ensued. 

The  decree  must  therefore  be  that  the  libelant  recover  his  damages 
of  the  Tliomas  P.  Way,  and  that  the  Ubel  as  against  the  Stoney  be  dis- 
missed, with  costs. 


Post  and  others  v.  Koch  and  others.^ 

(DUtriet  Oaurt,  B.  D.  Kew  York.    December  li  1886.) 

1.  Cabbiebs— Of  Passbkgbrs— Duty  as  to  LAiTDnra. 

A  carrier's  contract  with  his  passengers  includes  the  landing  o 
usual  and  safe  way. 

d.  BAlCE--lNJUNCnON--lMPOS8IBIIJTT  OF  LANDING — OBLIGATION  OfI 

Where  a  steam-boat  was  prevented  by  injunction  from  landin  ^  at  the  only 
dock  at  Sands  Point,  held,  that  she  was  under  no  obligation  to  li  )r  charterers 
to  take  passengers  to  Sands  Point,  and  leave  the  charterers  to  ]f  ovide  a  way 
of  getting  the  passengers  ashore. 

^Beported  by  Sdward  Q,  Ben9dlct»  Esq.,  of  the  New  York  bar. 
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8.  Chibtbb-Pabtt— QuAKAinr— WiFB  of  Chartbreb— Liabilitt  of  Wifb. 

The  wife  of  one  of  the  chartererB  guarantied  the  faithful  performance  of  the 
charter,  but  without  charging  her  separate  estate.  Reld,  on  breach  of  the 
charter,  that  she  could  not  be  held  liable  on  her  guaranty. 

In  Admiralty. 

Benedict,  Tafi  &  Benedict,  for  libelanlB. 

Oeo.  H.  Flkcher,  for  respondents. 

Benedict,  J.  A  breach  of  the  charter-party  is  plainly  proved.  No 
legal  ground  for  the  defendants'  refusal  to  perform  the  charter  is  shown. 
It  is  proved  that  the  libelants  refused  to  send  the  boat  with  passengers 
to  Sands  Point  on  Sunday,  the  twenty-second  of  June,  1884;  but  the 
service  on  the  libelants  of  an  injunction,  forbidding  them  from  landing 
the  boat  on  Sunday,  at  the  only  landing  place  at  Sands  Point,  justified 
the  libelants  in  refusing  to  take  passengers  for  Sands  Point  on  Sunday; 
and  such  action  by  the  libelants  afforded  no  legal  ground  for  the  defend- 
ants' refusal  to  perform  their  contract.  The  defendants  are  mistaken  in 
supposing  that,  because  the  injunction  forbade  nothing  more  than  the 
landing  of  the  boat  at  Harper's  dock  at  Sands  Point,  they  had  the  right 
to  insist  that  the  boat  should  take  on  board  passengers  for  Sands  Point 
on  Sunday,  and  proceed  with  them  to  Sands  Point,  leaving  the  charter- 
ers to  provide  a  way  of  getting  the  passengers  ashore  at  Sands  Point  at 
some  place  other  than  Harper's  dock.  Landing  is  part  of  the  contract 
with  a  passenger.  A  breach  of  the  passenger  contract,  rendering  the 
boat  liable  for  damages,  would  have  been  committed  had  the  boat  taken 
aboard  for  Sands  Point  passengers  who  couid  not  be  there  landed  in  the 
usual  and  safe  way.  And  that  no  passengers  could  have  been  so  landed 
at  Sands  Point  is  proved  by  the  fact  that  Harper's  dock  was  the  only 
dock  there,  and  the  use  of  that  had  been  prevented  by  the  injunction. 

The  liability  of  the  defendants  John  Koch  and  Peter  Hults,  for  the 
damages  resulting  from  the  breach  of  the  charter,  is  therefore  made  out. 
As  to  the  defendant  Betsey  M.  Hults,  I  am  unable  to  see  that  she  can 
be  held  liable,  notwithstanding  the  fact  proved  that  the  libelants  have 
her  written  guaranty  for  the  faithful  performance  of  the  charter-party 
by  the  other  defendants.  Betsey  M.  Hults  was,  at  the  time  of  the  mak- 
ing of  this  guaranty,  the  wife  of  the  defendant  Peter  H.  Hults,  living 
with  him  as  such.  She  had  no  interest  in  the  charter,  nor  in  the  busi- 
ness in  which  the  boat  was  engaged,  and  there  is  nothing,  either  in  her 
written  contract,  or  in  the  circumstances  attending  its  execution,  upon 
which  to  base  a  finding  that  she  intended  to  bind  her  separate  estate. 
The  libel,  as  against  Betsey  M.  Hults,  must  therefore  be  dismissed,  with 
costs.  Against  the  other  two  defendants  the  libelants  may  enter  a  de- 
cree for  $9,378.13,  there  being  some  testimony  that  the  libelants'  dam- 
ages amounted  to  that  sum.  But  if  the  defendants  desire  the  libelants 
to  prove  their  damages  more  fully  upon  a  reference,  such  reference  will 
be  ordered. 

v.30F.no.3— 14 
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The  Polynesia.^ 

Klipstein  v.  The  Polynesia. 

(Disirici  Court,  B,  D.  New  York.    January  4, 1887.) 

1.  Cabriers— Of  Goods  by  Vessel — Damage  to  Cargo— Presumptiok  as  to 

Undamaged  Portion  op  Cargo. 

Proof  that  some  part  of  a  cargo  endured  the  voyage  without  damage  does 
not  raise  the  presumption  that  damage  to  another  part  of  the  same  cargo  dur- 
ing the  same  voyage  was  occasioned  by  bad  stowage. 

2.  Same  — Bill  of  Lading— Exception— Perils  of  the  Sea— Statement  of 

Case. 

Casks  of  indigo  auxiliary,  belonging  to  libelant,  were  injured  during  a  voy- 
age in  the  steam -ship  P.  Other  casks  in  the  same  tier,  similarly  stowed,  were 
uninjured.  The  bill  of  lading  excepted  damage  from  perils  of  the  sea.  Claim- 
ant proved  the  encountering  by  the  ship  of  weather  suflBciently  heavy  to  war- 
rant the  conclusion  that  the  cause  of  damage  was  the  motion  of  the  ship. 
Held,  that  libelant  could  not  recover,  if  the  cause  of  the  damage  was  weak- 
ness in  the  casks.  If  the  cause  was  strain  resulting  from  the  motion  of  the 
ship,  the  exception  in  the  bill  of  lading  would  relieve  the  ship  from  liability, 
in  the  absence  of  proof  of  bad  stowage.  Libelant  did  not  prove  bad  stowage. 
Held,  therefore,  that  he  could  not  recover. 

In  Admiralty. 

George  A.  Ehack^ior  libelant. 

TJUoy  Ruebmmen  &  Hubbe^  for  claimants. 

Benedict,  J.  This  is  an  action  to  recover  for  failure  to  deliver  two 
barrels  of  indigo  auxiliary  according  to  the  bill  of  lading.  The  libelant 
proved  a  shipment  of  14  barrels,  containing  indigo  auxiliary,  under  an 
ordinary  bill  of  lading,  containing  an  exception  of  perils  of  the  seas,  and 
that,  on  arrival,  two  of  the  barrels  were  found  to  be  broken,  and  the  con- 
tents damaged.  The  claimant  proved  the  encountering  by  the  ship  dur- 
ing the  voyage  of  weather  suflSciently  heavy  to  warrant,  in  my  opinion, 
the  conclusion  that  the  immediate  cause  of  the  breakage  of  the  barrels  in 
question  was  the  motion  of  the  ship  in  the  heavy  weather.  This  proof 
from  the  claimant  shifted  the  burden  to  the  libelant,  to  show  that  this 
result  of  the  motion  of  the  ship  would  have  been  prevented  by  the  exer- 
cise of  due  care  in  the  stowage  of  the  casks.  Clarke  v.  Barnwell^  12 
How.  272. 

At  the  trial  it  was  contended  that  the  libelant  must  recover,  because 
the  claimant  had  not  shown  that  the  ship  encountered  weather  suffi- 
ciently heavy  to  cause  well-stowed  casks  to  break  loose;  but,  on  the  con- 
trary, from  the  fact  that  the  other  casks  in  the  same  tier  did  not  break 
loose,  it  appeared  that  the  weather  encountered  was  not  sufficiei  tly  heavy 


to  cause  well-stowed  casks  to  break  loose.     I  do  not  understai 


to  be  that  proof  that  some  part  of  a  cargo  endured  the  voya^  e  without 


damage  raises  the  presumption  that  damage  to  another  part  o; 
cargo  during  the  same  voyage  was  occasioned  by  bad  stowage 


1  Reported  by  Edward  G.  Benedict,  Ksq.,  of  the  New  York  bar. 
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of  the  ship  suflBcient  to  account  for  the  damage  being  proved  to  have 
occurred  during  the  voyage,  the  presumption,  in  absence  of  other  proof, 
is  that  such  motion  caused  the  damage;  and  when  the  motion  of  the 
ship  is  shown  to  have  been  caused  by  the  sea,  the  exception  of  the  bill 
of  lading  exempts  the  ship,  unless  bad  stowage  be  proved.  The  testi- 
mony in  this  case  as  to  the  sea  is  clearly  sufficient  to  raise  the  inference 
that  it  was  the  sea  that  caused  the  damage  to  these  casks.  Such  being 
the  inference,  the  burden  of  proving  insufficient  stowage  of  those  two 
casks  is  upon  the  libelant;  and  this  burden  is  not  met  by  proving  that 
other  casks  in  the  same  tier,  along-side  the  two  that  were  broken,  were 
not  disturbed  by  the  sea.  Cargo  is  never  stowed  so  as  to  be  immovable. 
All  cargoes  move  some  under  the  strain  of  the  ship's  motion;  biit  all 
parts  of  the  cargo  are  not  moved  alike  or  subjected  to  the  same  strain  when 
the  ship  moves  in  the  sea.  Here  it  appears  that  the  14  casks  were  sec- 
ond-hand petroleum  barrels,  filled  with  indigo  auxiliary,  a  heavy  sub- 
stance; and  the  proof  is  that  the  14  barrels  were  all  stowed  in  one  tier, 
running  from  side  to  side,  and  all  were  bedded  and  chocked  alike  and  in 
the  usual  manner.  Two,  lying  along-side  each  other,  and  not  at  the 
end  of  the  tier,  were  smashed.  All  having  been  stowed  alike,  and  it 
appearing  that  light  cargo  was  stowed  above  them,  it  would  seem  that 
the  breakage  of  those  two  casks  must  have  arisen,  either  from  the  fact 
that  the  motion  of  the  ship  brought  more  strain  on  those  two  casks  than 
on  the  others  in  the  tier,  or  that  those  two  casks  were  weaker  than  others, 
and  insufficient  to  bear  the  strain  which  was  successfully  borne  by  the 
others.  If  the  cause  of  the  breaking  of  the  casks  was  weakness  in  the 
aisks,  the  libelant  cannot  recover.  On  the  other  hand,  if  the  cause  of 
the  breaking  was  the  strain  resulting  from  the  motion  of  the  ship,  the 
exception  in  the  bill  of  lading  relieves  the  ship  from  liability,  in  the 
absence  of  proof  of  bad  stowage.  The  libelant  called  no  witnq^ses  to 
prove  bad  stowage,  and  the  evidence  drawn  from  the  claimant's  witnesses 
failed  to  prove  it. 

There  is  some  testimony  indicating  that  the  indigo  auxiliary  which 
came  out  of  the  broken  casks  was  not  cared  for  as  it  might  have  been. 
But  by  the  breaking  of  the  casks  their  contents  was  thrown  out  into  the 
hold,  whence  it  could  only  be  recovered  by  scraping  it  up  and  putting 
it  into  other  casks.  I  judge  the  value  of  the  contents  was  substantially 
destroyed  when  it  was  cast  out  in  the  hold  by  the  breaking  of  the  casks. 

The  libel  must  be  dismissed. 


Digitized  by 


Google 


212  federal  reporteb. 

The  Alice  M.  Minot. 

Denmead  and  others  v.  The  Alice  M.  Minot, 

{District  Court,  E,  D.  Vtrginia.    February  1, 1887.) 

BALVAOB—T'niB— Towage— Award. 

On  Kovember  11, 1886,  fire  was  discovered  in  the  bold  of  a  cotton  yessel 
loading  at  tbe  wharf  at  West  Point,  VirgiDia.  A  tug  went  to  her,  and  towed 
her  away  from  the  wharf  into  deeper  water,  where  she  was  sunk  bv  her 
crew,  and  the  fire  thus  extinguished.  The  service  was  not  attended  witn  any 
danger  to  the  tug  or  her  crew.  The  value  of  the  vessel  and  cargo  in  their 
damaged  state  was  |72,000.    The  court  awarded  |500  as  salvage, 

(SyUabw  by  the  Court) 

In  Admiralty,     Libel  for  salvage. 
James  Lyom  Proctor^  for  salvors. 
W.  T.  Bagby^  for  respondent. 

Hughes,  J.  On  the  eleventh  day  of  November,  1886,  about  5  p.  m., 
while  the  American  ship  Alice  M.  Minot  was  taking  on  a  cargo  of  cotton 
at  the  wharf  at  West  Point,  Virginia,  and  had  received  1,834  bales, 
worth  $73,360,  it  was  found  that  her  cargo  was  on  fire  down  in  the 
hold.  Considerable  smoke  came  up  from  the  fire,  and  disclosed  its 
dangerous  character.  Experience  has  taught  that  a  smothered  fire  in  a 
mass  of  cotton  bales  stored  in  the  hold*  of  a  vessel  is  rarely  extinguish- 
able  in  any  other  way  than  by  sinking  the  ship  up  to  her  decks  in  water. 
All  the  appliances  in  the  nature  of  hose  and  engines  available  on  the 
dock  and  on  the  vessel  at  the  time  were  used  in  an  attempt  to  extinguish 
the  fire,  and  proved  ineffectual.  It  is  not  shown  satisfactorily  that' the 
water  was  deep  enough  where  the  ship  lay  by  the  side  of  the  dock  to  ad- 
mit of  her  being  scuttled  and  sunk  at  that  spot;  and  the  person  who  had 
command  of  her,  (in  the  absence  of  her  master,  who  was  in  Norfolk,)  for 
reasons  satisfactory  to  himself,  deemed  it  necessary  that  the  ship  should 
be  towed  off  from  the  dock  into  water  of  suitable  depth,  and  sunk  there. 
The  steam-tug  Claribel  belonging  to  the  libelant  was  lying  off  the  dock. 
The  steamer  Baltimore,  with  cargo  and  passengers  on  board,  bound  for 
Baltimore,  ready  to  depart  on  her  regular  trip,  was  also  there  about  to 
leave.  She  was  not  called  upon  to  tow  the  ship  out  into  the  harbor,  and 
went  on  her  way.  As  soon  as  the  master  of  the  Claribel  saw  that  the 
steamer  Baltimore  was  gone  or  going,  he  went  from  the  wharf  to  his  tug 
to  bring  her  to  the  relief  of  the  ship  on  fire.  When  he  reach  Id  his  ves- 
sel, he  found  that  the  person  temporarily  in  command  of  th(  ship  had 
sent  word  for  his  tug  to  come  to  her  relief.  Although  he  wai  not  fully 
fired  up,  the  master  went  at  once  to  the  ship.  He  then  to(  ^  hold  of 
the  ship,  and  towed  her  out  into  the  channel  to  a  place  deen  sd  proper 
by  the  temporary  master  of  the  ship.  She  was  there  sunk,  hj  ving  been 
previously  scuttled  by  those  on  board  of  her,  including  her  wn  crew. 
The  ship  was  worth  about  $24,000  and  was  saved.     The  carg  >,  in  dam- 
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aged  condition,  has  been  sold  for  $47,684.  The  evidence  does  not  show 
that  the  ship  was  much  damaged.  She  afterwards  took  on  a  cargo,  and 
set  sail  for  Liverpool. 

The  ship  and  cargo  were  raised  the  next  day  by  the  tug  and  its  crew, 
under  a  special  contract,  with  which  I  have  nothing  to  do  in  consider- 
ing the  question  of  salvage.  I  think  this  was  a  case  of  salvage.  The 
master  of  the  tug  was  under  no  other  than  strong  moral  obligation  to  go 
to  the  relief  of  the  ship.  He  was  under  no  l^al  one.  His  was  the  only 
vessel  in  port  at  the  time  he  went  that  was  capable  of  rendering  the  serv- 
ice needed.  He  had  determined  to  go  to  the  ship's  relief  of  his  own  ac- 
cord. When  about  to  do  so,  he  got  word  from  the  ship,  calling  him 
to  her  rescue.  The  service  which  he  rendered  was  not  attended  by 
any  danger  to  his  tug  or  her  crew,  and  the  service  had  not  that  im- 
portant element  of  merit  and  value  in  it  which  often  belongs  to  salvage 
service.  But  the  service  was  absolutely  necessary.  The  sinking. of  the 
ship  by  the  side  of  the  wharf  covered  with  vast  stores  of  cotton,  towards 
which  the  wind  was  blowing  from  the  ship,  was  not  to  be  thought  of. 
Nobody  thought  of  it  at  the  time.  To  have  sunk  the  ship  there  would 
have  been  a  criminal  act  of  reckless  indifference  to  the  large  interests  of 
life  and  property  that  would  have  been  put  in  jeopardy.  The  court  will 
not  listen  to  the  suggestion  that  the  ship  could  have  been  scuttied  at  the 
side  of  the  dock,  or  consider  whether  the  water  there  was  deep  enough 
for  the  purpose;  which  the  evidence  tends  to  show  that  it  was  not. 
'  Those  in  charge  of  the  ship  properly  determined  that  it  was  necessary 
that  she  should  be  towed,  not  only  out  into  the  channel,  but  a  prudent 
distance  up  the  channel.  The  tug  was  not  bound,  except  morally,  to 
perform  this  service.  She  was  about  to  do  it  without  request,  when  she 
was  called  upon  from  the  ship  to  do  it;  and  she  did  it  voluntarily. 
When  a  ship  is  saved  from  impending  peril  by  the  voluntary  service  of 
those  coming  to  her  aid,  that  is  salvage  service. 

Circumstances  of  risk,  daring,  expense,  and  difficulty  render  the  serv- 
ice of  high  or  low  grade;  but  in  all  cases  where  the  service  is  of  the 
character  of  salvage,  the  courts  award  a  bounty  willingly  and  not  grudg- 
ingly. I  would  not  be  justified,  however,  in  making  the  bounty  a  heavy 
one  in  this  case.  The  value  saved  was  aboi^t  $72,000;  but  this  is  not  a 
case  for  a  proportion  or  a  percentage.  I  think  $500  would  be  a  liberal 
allowance  for  the  service  rendered  in  towing  the  ship  into  and  up  the 
channel  to  the  place  of  safety  where  she  was  scuttied  and  sunk,  and  where 
she  was  relieved  of  the  peril  of  the  fire  which  would,  but  for  this  service, 
have  consumed  herself  and  her  cargo.  I  will  sign  a  decree  for  this  $500, 
and  for  the  amount  due  for  raising  the  ship  indicated  by  the  special  con- 
tract that  was  made  for  that  service. 
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The  Robert  H.  Burnett.* 

Pennsylvania  R,  Co.  v.  The  Robert  H.  Burnett, 

{DUIrict  CourU  J>,  New  Jersey,    February  15, 1887.) 

Towing  and  Towage— Tug  and  Tow— Negligence— Sunken  Rock. 

A  tug  is  required  to  have  a  knowledge  of  the  condition  of  the  bottom  and  of 
the  depth  of  water  in  the  river  that  she  is  navigating.  The  master  of  a  tu^ 
employed  in  the  Harlem  river  should  certainly  be  aware  of  the  existence  ana 
location  of  a  well-lcnown  reef;  and  if  his  tow,  in  consequence  of  this  igno- 
rance, is  injured,  the  tug  will  be  liable. 

In  Admiralty.     Libel  in  rem  for  negligent  towage. 
Biddle  &  Ward,  for  libelant. 
Wm,  T.  Frandsco^  for  respondent. 

Wales,  J.  The  tug  Robert  H.  Burnett  was  employed  to  tow  the 
libelant's  barge,  laden  with  262  tons  of  coal,  from  Jersey  City  to  Harlem 
station.  The  barge  was  securely  lashed  to  the  port  side  of  the  tug,  and 
was  the  only  tow.  The  weather  was  fair,  the  time  a  little  after  noon, 
and  the  tide  about  a  quarter  flood,  when,  at  a  point  about  abreast  of  or 
little  above  One  Hundred  and  Twenty-fifth  street,  in  Harlem  river,  the 
barge  struck  on  a  rock,  at  the  distance  of  from  100  to  110  feet  from  the 
western  shore,  and  was  so  badly  injured  that  she  had  to  be  beached  to 
prevent  her  sinking.  At  low  tide  the  depth  of  water  at  the  place  of  the 
accident  was  six  feet,  and  at  the  time  the  barge  struck  could  not  have 
been  over  seven.  The  barge  drew  seven  feet  aft,  and  towed  down  a  lit' 
tie  lower.  It  was  generally  known,  by  pilots  and  water-men  who  navi- 
gated the  river,  that  between  One  Hundred  and  Twenty-first  and  One 
Hundred  and  Twenty-sixth  streets  a  rocky  reef  underlies  its  surface,  ir- 
regular in  shape  and  direction,  running  in  and  out  at  a  distance  of  from 
76  to  100  feet  from  the  western  shore,  and  that  prudent  and  cautious 
masters  were  accustomed  to  give  it  a  wide  berth.  A  buoy  was  placed  at 
One  Hundred  and  Twenty-first  street  to  mark  the  beginning  of  the  reef. 
At  One  Hundred  and  Twenty-fifth  street  the  river  is  600  feet  across,  and 
has  a  channel- way  of  400  feet  in  width ,  with  25  to  30  feet  of  water.  After 
the  accident,  the  captain  of  the  barge  took  soundings  with  a  pole  at  the 
spot  where  the  barge  struck,  and  had  no  difficulty  in  finding  the  rock  in 
the  location  described. 

The  captain  of  the  tug  testifies  that  he  had  been  running  on  the  river 
for  a  year  or  more,  but  that  he  had  no  knowledge  of  the  positi  n  of  this 
rock,  and  had  never  heard  of  the  reef.  This  admission  of  ign  )rance  of 
notorious  facts,  about  which  there  can  be  no  question,  leaves  1  im  with- 
out any  excuse  for  going  so  near  to  the  western  shore  as  he  d  d.  The 
pretense  that  he  sheered  in  to  avoid  a  tug  with  two  large  car-floa  s  in  tow, 
which  was  coming  down  the  river,  but  which  no  other  witness  jaw,  does 

1  Reported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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not  justify  the  course  he  took,  as  he  had  suflBcient  room  to  pass  on  the 
eastern  side.  One  of  the  respondent's  witnesses,  William  Cox,  speaks 
of  the  rocky  condition  of  the  bottom  of  the  river  in  the  vicinity  of  the 
accident,  and  of  the  danger  of  going  in  shore  until  the  tide  is  up. 

When  the  evidence  points  so  clearly  to  the  ignorance  and  carelessness 
of  those  in  charge  of  the  tug  as  the  direct  causes  of  the  accident,  the  law  is 
equally  clear  that  the  tug  must  be  held  responsible  for  the  consequences ; 
for,  although  the  tug  was  not  a  common  carrier,  and  liable  as  an  insurer, 
or  required  to  use  the  highest  degree  of  care  and  skill,  yet  she  was  bound 
to  use  reasonable  skill  and  care,  and  to  know  the  condition  of  the  bottom 
and  the  depth  of  water  of  the  river  which  she  was  navigating.  The 
Margaret^  94  U*S.  497;  The  Effie  J.  Simmcm,  6  Fed.  Rep.  639;  The  Henry 
Chapel,  10  Fed.  Rep.  777;  The  NarraganseU,  20  Fed.  Rep.  094;  The 
Ellen  McOavem,  27  Fed.  Rep.  868. 

The  tug  was  on  a  common  and  well-known  route,  and  the  identical 
place  where  the  barge  struck  had  been  the  scene  of  previous  similar 
accidents.  There  is  no  question  here  of  evenly-balanced  testimony.  The 
w'eight  of  the  evidence  is  largely  against  the  tug ;  and,  as  there  is  a  failure 
of  proof  that  she  exercised  -the  proper  knowledge,  care,  and  skill  which 
should  have  been  exercised,  in  navigating  such  a  frequented  water-way 
as  the  Harlem  river,  there  must  be  an  interlocutory  decree  for  the  libelant. 


The  Fannie  Brown. 

Baker  Salvage  Co.  and  another  v.  The  Fannie  Brown,  etc. 

{District  Court,  E.  B,  Virginia.    February  26,  1887.) 

1.  Salvage— Risk— Amount. 

Risk  to  the  salvor,  while  it  enhances  the  amount  of  the  award,  is  not  an 
essential  element  of  salvage. 

2.  Same— Reward. 

Salvage  is  a  reward  decreed  by  a  court  of  admiralty  for  services  successf ulh 
rendered  in  saving  property  from  maritime  danger,  by  persons  under  no  obli 
gat  ion  of  duty  to  render  the  services,  and  who  voluntarily  enter  upon  them 
8.  Same- Amoxjntv- Circumstances. 

The  amount  of  such  award  varies  with  the  circumstances  of  each  case. 
4  Same— South  Atlantic  Coast. 

On  the  South  Atlantic  coast,  on  account  of  its  special  dangers,  the  tendency 

to  low  rates  of  salvage  should  not  be  encouraged,  and  sucn  services  should 

not  be  degraded  to  the  level  of  mere  compensation  for  days'  or  hours'  work. 

6.  Same— North  Carolina  Coast— Schooner— Value— Towage— Amount  op 

Award. 

A  schooner  worth,  with  her  cargo,  $18,000,  became  disabled  in  her  sails  and 
rigging,  and  anchored  off.  Body  island,  on  the  North  Carolina  coast.  After 
remaining  there  for  four  days  awaiting  better  weather,  and  in  close  proximitv 
to  dangerous  shoals,  she  was  taken  in  tow  by  the  wrecking  steamer  of  libel- 
ants, who  are  professional  wreckers,  and  had  sent  out  from  Norfolk,  Vir- 
^nia,  in  tempestuous  weather,  an  expedition  to  her  relief,  and  was  towed  into 
Norfolk^  arriving  barely  in  time  to  escape  a  heavy  storm  which  came  up  im« 


Digitized  by 


Google 


216  FEDERAL  REPOBTEH. 

mediately  afterwards,  and  which  would  probahly  haye  wrecked  her.    The 
court  decided  that  this  constituted  a  salvage  serVice,  and  awarded  |1,500  to 
the  salvors. 
iSyUabua  bif  the  Court,) 

In  Admiralty.     libel  for  salvage. 

Sharp  &  Hughes,  for  libelants. 

TF.  W.  &  B.  T.  Orumpf  for  respondents. 

Hughes,  J.  The  valuation  of  vessel  and  cargo  in  this  case  is  fixed 
by  agreement  at  $18,000.  The  primary  question  presented  by  the 
pleadings  and  evidence  is,  was  the  service  rendered  here  a  salvage,  or 
simply  a  towage,  service?  • 

The  case  is  important,  in  the  fact  of  its  being  necessary  for  the  court 
to  pass  upon  the  question  of  what  constitutes  salvage  or  no  salvage  on 
the  Atlantic  coast,  south  of  the  Virginia  capes,  and  to  give  its  reasons 
for  deciding  that  question  one  way  or  the  otiier.  The  case  is  one  of  a 
sort  liable  to  arise  on  this  coast  any  day  in  the  year,  especially  in  the 
winter  season.  The  principal  inquiry  is,  what  was  the  condition  and 
position  of  the  defendant  vessel  when  it  received  the  services  of  the 
libelants?  The  facts  showing  this  condition  must  be  presented  fully, 
and  with  some  detail. 

The  Fannie  Brown  is  a  three-masted  schooner,  of  nearly  500  tons 
measurement,  very  staunch  and  strong,  only  a  few  years  old,  and  as 
good  as  new.  She  set  sail  from  Baltimore  on  the  first  of  January,  1887, 
bound  for  Charleston,  rather  more  than  half  loaded,  chiefly  with  coal, 
but  partly  also  with  mixed  freights.  She  drew  12}  feet  of  water. 
While  on  her  voyage,  and  after  passing  out  of  the  Virginia  capes,  and 
when  within  10  or  12  miles  of  being  abreast  of  Currituck  light,  she  sus- 
tained an  accident  to  her  spars  and  rigging  which  determined  her  mas- 
ter, Sharrett,  to  put  back  to  Baltimore  for  repairs  as  soon  as  he  could 
do  so.  He  proceeded  on,  however,  with  such  speed  as  he  could,  to  a 
point  14  miles  off  Body  Island  light,  N.  E.,  where  he  anchored  in  14 
fathoms  water,  on  what  he  calls  the  "elbow"  which  the  Atlantic  coast 
there  makes  in  stretching  south  from  Cape  Henry  around  Cape  Hatteras, 
in  the  direction  of  Florida.  His  object  in  getting  to  that  elbow  was  that 
he  might  "have  more  points  of  the  compass  for  any  purpose."  The  acci- 
dent to  the  Fannie  Brown  happened  at  about  4  o'dock  on  the  morning 
of  Sunday,  the  second  of  January.  The  vessel  continued  to  beat  south- 
ward for  10  or  11  hours  before  a  wind  blowing  down  the  coast,  and  she 
reached  the  point  on  which  she  anchored  off  Body  Island  light  at  3 
o'clock  on  Sunday  afternoon.  The  accident  which  befell  the  ichooner 
was  the  breaking  of  her  mainmast,  and  the  consequences  which  ittended 
it.  While  jibing  the  mainsail,  the  wind  took  the  sail  back,  an  I  set  the 
boom  up  on  its  end,  which,  when  it  went  down,  brought  wi  h  it  34 
feet  of  the  mainmast,  and  this,  in  falling,  struck  the  mizzen-ma£  ;,  break- 
ing that  off  to  41  feet  above  deck.  The  mainmast^was  brok  n  down 
to  55  feet  above  deck.  The  falling  of  the  two  masts  produced  i  corres- 
ponding damage  to  the  sails  attached,  and  reduced  the  vessc  to  de- 
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pendenco  upon  the  foremast  and  its  rigging  for  further  progress  and 
safety,  until  repairs  could  be  effected. 

The  Fannie  Brown  lay  at  anchor  off  Body  island  from  3  p.  m.  on  Sun- 
day, the  second,  to  about  11  a.  m.  on  Thursday,  the  sixth  January,  when 
Bhe  was  taken  in  tow  by  the  steamer  and  wrecking  vessel  Victoria  J.  Peed, 
sent  out  by  the  libelants.  The  four  days  were  spent  by  her  crew  of  eight 
men,  all  told,  in  repairing  damages,  and  improvising  temporary  rigging 
for  the  main  and  mizzen  masts.  Hardcastle,  the  mate  of  the  schooner, 
says  that  by  Wednesday  night  (the  5th)  they  had  everything  safely 
stowed  and  lashed,  with  gear  up  and  sail  on  the  mainmast,  and  one 
ready  for  the  mizzen-mast,  and  had  gear  ready  to  hoist  halyards  to  both, 
and  sail  bent  on  mainmast.  Jellisoli,  the  mate  of  the  Victoria  J.  Peed, 
says  that  when  he  went  on  board  the  Fannie  Brown  at  about  10  o'clock 
Thursday  morning,  the  6th,  she  did  not  have  her  halyards  on  her  main- 
mast and  mizzen-mast,  but  there  was  on  each  a  single  block,  not  sufficient 
to  haul  a  sail  up.  They  had  not  reefed  the  main  and  mizzen  sails. 
Part  of  the  mainmast  stuck  over  the  rail  20  feet.  Her  mainsail  was  torn, 
and  lay  as  it  had  fallen,  alpng  the  rail,  and  had  not  been  touched. 

The  Fannie  Brown  lay  at  anchor  off  Body  island,  before  being  taken 
in  tow  by  the  Victoria  J.  Peed,  from  Sunday  to  Thursday  in  the  condi- 
tion which  has  been  described.  During  that  time,  though  there  was  oc- 
casionally a  pretty  heavy  sea  from  the  eastward,  yet  the  wind  was  from 
the  north,  blowing  down  the  coast,  sometimes  a  little  to  west  of  north, 
of  a  character  to  produce  a  sea  more  or  less  smooth  where  the  Fannie 
Brown  was  lying  at  anchor.  There  was  a  pretty  strong  wind  and  heavy 
sea  on  Wednesday  night,  which  was  the  night  in  which  the  Peed  was 
going  from  Norfolk  to  the  relief  of  the  Fannie  Brown;  but  this  wind  was 
from  the  north,  along-shore,  and  was  not  fraught  with  danger  to  a  vessel 
lying  at  anchor  at  Body  island;  certainly  not  with  any  danger  to  com- 
pare with  what  would  attend  a  g^e  from  the  east,  and  a  heavy  sea  break- 
ing in  from  the  east  upon  the  shore. 

There  were  in  the  vicinity  of  where  the  schooner  lay  two  shoals,  the 
Piatt  and  the  Wimple,  which  were  unknown  to  Capt.  Sharrett,  and  which, 
although  there  are  several  feet  of  water  on  them,  are  very  dangerous  to 
vessels  which  may  become  enveloped  in  the  breakers  which  they  pro- 
duce in  heavy  seas  coming  in  from  eastward.  The  object  of  Capt.  Shar- 
rett in  casting  anchor  off  Body  island,  and  remaining  there  as  he  did,  was 
— lirstj  to  get  ready  to  return  to  Baltimore  for  new  spars  and  for  repairs; 
and,  aecondy  to  "wait  till  the  sea  ran  down,"  and  then  to  pass  out  to  sea, 
if  necessary,  or  return  to  Baltimore  when  conditions  of  weather  and  sea 
should  permit.  Hardcastle,  the  mate,  who  is  more  candid  than  Shar- 
rett, says  their  intention  was  to  stay  there  until  the  wind  came  around 
to  the  southward,  and  to  then  come  to  Baltimore  to  repair.  With  ref- 
erence to  this  object,  it  may  be  stated  here  that  such  a  .wind  as  they  had 
been  looking  for  in  vain  for  four  days  did  not  come  for  several  days  after 
Thursday,  the  6th,  when  the  Fannie  Brown  left  the  place.  For  48 
hours  subsequent  to  noon  on  Thursday  the  wind  was  either  right  down 
the  beach,  or  a  storm  from  north-east,  and,  Capt.  Sharrett  says,  was 


Digitized  by 


Google 


218  FEDERAL   REPORTEB. 

not  such  that  would  have  permitted  his  coming  up  to  Baltimore  with 
sails.  He  says  that  if  he  had  not  been  taken  in  tow  he  should  have  had 
to  remain  where  he  was  or  gone  oflf  shore,  which  latter  he  says  he  would 
have  done  "when  the  sea  ran  down." 

In  point  of  fact,  within  the  48  hours  just  mentioned,  there  occurred 
one  of  the  most  severe  eastern  storms  that  had  been  known  during  the 
season,  in  which  the  German  ship  Elizabeth,  anchored  off  the  beach  a 
few  miles  south  of  Cape  Henry,  dragged  her  anchor,  was  beached,  and 
was  a  total  loss,  with  all  on  board.     This  disaster  occurred  on  Friday- 
night,  the  7th).  in  a  storm  that  prevailed  along  the  whole  coast  from  Cape 
Henry  to  the  south  beyond  Hatteras.     The  Fannie  Brown  would  have 
been  at  anchor,  and  would  have  been  struck  by  that  storm,  if  she  had 
not  been  taken  in  tow  and  brought  into  Norfolk  harbor  at  2  o'clock  p.  m. 
of  the  Friday  on  the  night  of  which  the  storm  occurred.     Witnesses,  ex- 
amined on  the  probabilities  of  what  would  have  happened  to  the  Brown 
if  she  had  been  still  at  anchor  off  Body  island  on  that  night,  differ  in 
opinion.     Capt.  Stoddard,  Capt.  Nelson,  Capt.  French,  all  interested  wit- 
nesses, but  skillful  and  experienced  seamen,  think  it  highly  probable  that 
she  would  have  shared  a  like  fate  tp  that  which  overtook  the  Elizabeth. 
Mr.  Jellison,  mate  of  the  Peed,  a  disinterested  witness,  but  sympathiz- 
ing with  the  libelants,  is  of  the  same  opinion.     The  libelants  had  a  very 
staunch  two-masted  wrecking  schooner  out  in  those  waters  on  that  Fri- 
day night,  the  Annie  Collins.     She  had  been  out  for  several  days  trying 
unsuccessfully  to  get  in  the  capes,  and  into  her  home  port  at  Norfolk .    She 
was  off  Body  island,  out  at  sea,  that  night.     Her  master,  Capt.  Calcott, 
who  is  a  disinterested  witness,  though  sympathizing  with  libelants,  says 
that  on  Wednesday  night  the  wind  was  north;  on  Thursday  night,  north- 
west; and  on  Friday  and  Saturday  nights  and  Sunday  (the  9th)  was 
north-east.     He  says  that  the  worst  nights  were  those  of  Friday  and 
Saturday.     He  says  that,  with  north-west  wind,  you  may  have  a  sea 
as  smooth  as  a  mill-pond  on  Body  Island  beach,  but  that  a  north-east 
wind  is  different;  that  you  must  then  get  awa}"  from  the  shore,  and  that 
you  can't  stay  there.     He  thinks  that  if  the  Fannie  Brown  had  encoun- 
tered off  Body  island  the  wind  and  sea  which  he  encountered  out  at 
sea  off  that  beach  on  Friday  night,  with  her  masts  and  sails  as  they  were, 
she  would  have  broken  her  cable,  and  been  lost.     He  had  16  men  man- 
ning the  Annie  Collins  at  the  time  she  was  out  at  sea  as  mentioned;  and 
from  Wednesday  night,  the  6th,  until  the  following  Sunday,  he  was 
trying  to  get  into  the  capes,  but  could  not.     Per  contra,  Capt.  Sharrett 
and  his  mate,  Hardcastle,  interested  witnesses,  insist  that  the  Fannie 
Brown  could  have  weathered  the  storm  of  Friday  night;  and  respondents 
put  on  the  stand  Capt.  Wiltbank,  an  experienced  seaman,  and  disinter- 
ested, who  has  been  a  master  of  vessels  for  10  or  15  years,  who  has  had 
much  experience. on  the  coast  between  New  York  and  southern  points, 
Wilmington,  Savannah,  and  New  Orleans,  who  for  8  years  has  been 
master  of  a  three-masted  schooner,  and  who,  on  many  occasions,  has  been 
exposed  to  violent  gales  on  the  coast  between  Hampton  roads  and  Cape 
Hatteras.     Capt.  Wiltbank  says  that  a  vessel  in  thd  condition  in  which 
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the  Fannie  Brown  was,  as  to  masts  and  rigging,  could  have  ridden  safely 
a  storm  from  the  north-east;  that  the  position  in  which  the  schooner  was 
lying  at  anchor  was  not  necessarily  dangerous;  and  that  the  coast  along 
there,  with  proper  precautions,  is  not  dangerous  at  all  to  a  vessel  at  an- 
chor or  under  sail.  He  says  that  he  has  heen  at  anchor  off  Charleston, 
and  'that  he  thinks  that  in  any  eastern  gale  a  vessel  ought  to  be  safely  at 
anchor  off  Body  island.  He  says  that  he  would  not  hesitate  to  anchor 
anywhere  on  that  coast.     He  had  no  idea  where  the  Piatt  shoal  is. 

While  the  Fannie  Brown  was  lying  at  anchor  off  Body  island,  she  was 
hailed  by  a  Clyde  steamer,  bound  for  Baltimore,  and  replied  that  she 
wanted  a  Baltimore  tug.  On  arriving  at  Philadelphia,  the  Clyde  steamer 
reported  that  the  schooner  was  disabled  in  her  masts,  and  wanted  a  tug. 
This  news  came  to  Capt.  French,  one  of  the  libelants,  who  was  the  first 
to  receive  it  in  Norfolk.  Capt.  French  is  a  wrecking  seaman,  sometimes 
acting  on  his  own  account,  with  a  wrecking  schooner  commanded  by  him- 
self; sometimes  acting  in  conjunction  with  the  tug  Nettie,  commanded 
by  another  professional  wrecker,  Capt.  Cole;  and  sometimes,  in  danger- 
ous jobs  outside  the  capes,  acting  with  the  aid  of  the  Baker  Salvage  Com- 
pany, one  of  the  libelants  in  this  case.  On  hearing  of  the  situation  of 
the  Fannie  Brown  off  Body  island,  on  Wednesday,  the  fifth  January, 
Capt.  French  applied  at  once  to  the  superintendent  of  the  Baker  Salvage 
Company,  Capt.  Stoddard,  proposing  a  joint  enterprise  to  go  to  her  re- 
lief. It  was  agreed  upon  accordingly,  and  the  Victoria  J.  Peed  was  got 
ready,  and  left  Norfolk  for  the  outside  coast  by  9  o'clock  of  that  night. 
The  Peed  is  a  very  staunch  and  powerful  wrecking  steamer.  It  was 
built  and  is  employed  for  that  service.  It  does  not  engage  in  mere  tow- 
age service,  whether  on  the  water  within  the  capes  or  outside.  It  was 
03  a  wrecking  steamer  that  Capt.  French  applied  for  the  use  of  the  Peed, 
and  that  she  was  engaged  on  the  occasion.  Whether  this  fact  was  known 
to  Capt.  Sharrett  does  not  appear  in  the  evidence.  It  does  appear  that 
Capt.  Sharrett  knew  the  Peed,  and  knew  whom  she  belonged  to;  that  his 
schooner  and  himself  are  from  Richmond;  that  he  is  familiar  by  long 
service  in  these  waters  with  seamen  and  shipping  belonging  here.  It 
does  appear  that  the  Baker  Salvage  Company  and  its  vessels  are  well 
known,  and  their  business  well  understood,  by  seafaring  men  who  are 
familiar  in  these  waters. 

As  before  stated,  the  Victoria  J.  Peed,  Capt.  Nelson  master,  left  this 
harbor  on  the  evening  of  the  fifth  January,  to  go  to  the  assistance  of  the 
Fannie  Brown,  lying  at  anchor  off  Body  island  in  a  condition  supposed 
to  be  more  or  less  disabled.  The  distance  from  Norfolk  is  98  miles. 
The  Peed,  moving  under  a  pretty  strong  wind  from  the  north  down  the 
coast,  reached  Body  Island  light  about  10  o'clock  on  Thursday  morning, 
the  sixth  January.  The  Peed  rounded  to,  and  went  within  speaking 
distance  of  the  Fannie  Brown.  As  introductory  to  conversation,  French 
asked  those  on  board  the  schooner  if  they  had  seen  anything  of  the  An- 
nie Collins,  which  has  been  mentioned.  Soon  they  came  to  the  point 
of  asking  whether  the  master  of  the  schooner  wanted  assistance.  He  re- 
plied that  he  wanted  to  put  back  to  Baltinaore,  and  to  be  towed  within 
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the  capes.  Capt.  Sharrett  endeavored  to  settle  upon  the  terms  of  com- 
pensation, but  the  service  was  undertaken  without  agreement  as  to  what 
the  compensation  should  be.  The  Peed  sent  oflFa  surf-boat,  with  six  men , 
to  aid  in  getting  up  the  anchor  of  the  schooner.  The  Peed  furnished  a  wire 
cable  with  which  to  tow  the  schooner.  All  was  made  ready  in  an  hour  .or 
more,  and  the  two  vessds  got  under  way  for  the  capes  by  12  m.  on  Thurs- 
day. They  made  good  speed,  and  got  into  the  capes  by  the  next  morning, 
Friday,  and  the  Peed  was  then  signaled  to  take  the  schooner  on  up  to 
Norfolk,  which  they  reached  at  2  o'clock  on  Friday. 

The  owners  of  the  Fannie  Brown  and  the  libelants  have  not  been  able 
to  agree  upon  the  compensation  due  for  the  service  which  has  been  de- 
scribed. A  tender  of  $700  has  been  deposited  in  the  registry  of  the  court 
by  the  respondents.  It  appears  in  evidence  that  the  libelants  have  been 
unwilling  to  accept  less  than  $3,000  as  tlieir  compensation. 

As  said  at  the  beginning,  the  important  question  is  whether  the  serv- 
ice which  was  rendered  was  a  salvage  service,  entitling  the  salvors  to  a 
bounty  from  the  court  for  meritorious  conduct  in  addition  to  the  compen- 
sation due  them  on  the  ordinary  principle  of  qaantum  valebant.  Salvage 
is  a  reward  decreed  by  a  court  of  admiralty  for  services  successfully  ren- 
dered in  saving  property  from  maritime  danger,  by  persons  under  no  ob- 
ligation of  duty  to  render  the  services,  and  who  voluntarily  enter  upon 
them.  If  a  ship  be  the  thing  saved, — and  I  shall  speak  in  the  sequel 
only  of  services  rendered  to  a  ship  — she  must  have  been  in  actual  danger, 
and  have  been  delivered  from  it.  It  is  immaterial  that  there  should 
have  been  risk  to  the  salvors.  If  there  had  been,  this  circumstance 
would  go  to  enhance  their  reward.  It  determines  the  amount  of  reward, 
not  the  character  of  the  service.  But  it  is  essential  that  the  ship  should 
have  been  in  peril,  and  that  she  was  successfully  saved  from  it.  If  the 
danger  was  great,  the  reward  may  be  large  and  liberal.  If  inconsider- 
able, then  the  reward  should  be  commensurately  meager.  Danger,  peril, 
and  a  successful  deliverance  from  it,  by  voluntary  effort, — ^that  is  what 
constitutes  a  case  of  salvage;  and  the  court  apportions  the  award  with 
reference  to  the  degree  of  peril,  the  success  of  the  service,  and  the  cir- 
cumstances of  each  particular  case. 

As  to  what  salvage  service  is  there  are  some  striking  cases.  Dr.  Lush- 
INGTON  said  in  the  case  of  The  CharloUe^  3  W.  Rob.  71: 

"All  services  rendered  at  sea  to  a  vessel  in  distress  are  salvage  services. 
It  Is  not  necessary  that  the  distress  should  be  actual  or  immediate,  or  that 
the  danger  should  be  imminent  and  absolute.  It  will  be  sufficient  if,  at  the 
time  the  assistance  is  rendered,  the  vessel  has  encountered  any  damage  or 
misfortune  which  might  possibly  expose  her  to  destruction  if  the  services  were 
not  rendered." 

In  the  case  of  The  Albion,  Lush.  282,  which  was  a  case  of  salvage  by 
a  steam-tug,  and  in  which  the  tug  had  been,  under  a  contract  of  towage, 
along  a  dangerous  coast  before  the  gale  in  which  the  ship  feU  into  dis- 
tress, got  separated  from  the  tug,  lost  her  anchors,  and  suffered  damage 
to  her  hawse-pipe,  bow-planking,  and  windlass.  Dr.  Lushington,  in 
awarding  salvage  to  the  tug  which  had  had  the  ship  in  tow,  and  which 
assisted  the  ship  after  the  gale,  said: 
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''The  Bhip  was  certainly  not  then  in  any  immediate  danger;  but,  oh  the 
other  hand,  she  was  on  a  most  perilous  coast,  the  weather  was  unsettled,  and, 
if  a  gale  had  set  on  to  the  shore,  must  have  been  in  considerable  danger  from 
the  want  of  sufficient  ground-tackle,  and  the  disabled  condition  of  her  hawse- 
pipe  and  windlass." 

Sir  Robert  Philumorb,  in  the  case  of  The  Aztecs^  21  Law  T,  (N.  S,) 
797,  said: 

"It  certainly  is  a  mistake  as  to  the  law  of  salvage  to  suppose  that,  in  order 
to  constitute  a  salvage  service,  a  vessel  must  be  in  actual  danger  at  the  time 
when  the  services  are  rendered  to  her.  The  danger  may  be  probable  or  im- 
minent, which  may  warrant  the  court,  according  to  the  varying  circumstances 
of  each  case,  in  awarding  a  salvage  remuneration.*' 

As  to  the  amount  of  reward  for  salvage  service,  the  law  remits  that  en- 
tirely to  the  discretion  of  the  court,  and  makes  it  dependent  on  the  cir- 
cumstances of  each  case.  Salvage  is  an  amount  allowed  in  excess  of 
mere  remuneration  for  work  and  labor,  on  principles  of  public  policy, 
not  only  as  a  reward  to  the  particular  salvor,  but  as  an  inducement  to 
others  to  undergo  risk  and  peril  in  the  rescue  of  property  from  danger. 
The  Industry,  3  Hagg.  Adm.  203,  204.  One  of  the  ingredients  of  a 
salvage  service  is  enterprise  in  the  salvors  in  going  out  in  tempestuous 
weather  to  assist  a  vessel  in  distress.     Ths  Clifton,  3  Hagg.  Adm.  117. 

Chief  Justice  Marshall  said,  in  the  case  of  The  Blaireau^  2  Cranch, 
266: 

"If  we  search  for  the  motives  producing  the  apparent  prodigality  [of  the 
admiralty  courts]  in  rewarding  [salvage]  services  rendered  at  sea,  we  shall 
find  them  in  a  liberal  and  enlarged  policy.  The  allowance  of  a  very  ample 
compensation  for  these  services,  one  very  much  exceeding  the  risk  encoun- 
tered and  labor  employed  in  effecting  them,  is  intended  as  an  inducement  to 
render  them,  which  it  is  for  the  public  interests,  and  for  the  general  interests 
of  humanity,  to  hold  forth  to  those  who  navigate  the  ocean." 

It  is  laid  down,  however,  by  Judge  Story  in  the  case  of  TTie  Emulous, 
1  Sum.  216,  that  too  much  weight  is  not  to  be  given  to  danger  that 
might  have  overtaken  a  ship  if  the  salvage  services  had  not  been  ren- 
dered at  the  time  they  were  given.     He  says: 

''Subsequent  perils  and  storms  may  enter  as  an  ingredient  into  the  case 
when  they  were  foreseen,  to  show  the  promptitude  of  the  assistance,  and  the 
activity  and  sound  judgment  with  which  the  business  was  conducted,  but 
they  can  scarcely  avail  for  any  other  purpose." 

I  think,  these  citations  from  the  judgments  of  as  enlightened  jurists  as 
are  known  to  the  admiralty  jurisprudence  sufficiently  indicate  the  law 
which  governs  the  case  under  consideration.  It  is  undeniable  that  the 
Fannie  Brown  was  in  danger.  She  was  in  a  dangerous  position,  on  a 
dangerous  coast,  in  a  very  crippled  condition,  at  the  most  stormy  season 
of  the  year,  nearly  a  hundred  miles  from  any  port.  She  had  been  there 
for  four  days.  If  her  spars  and  rigging  were  in  sufficient  repair  to  en- 
able her  to  stand  out  to  sea,  and  to  wait  there  for  favorable  conditions 
for  getting  into  the  capes,  she  had  not  shown  that  they  were  by  trying 
and  trusting  to  them.  She  had  lain  off  Body  island  for  two  or  three 
daySi  when  the  wind  was  favorable  for  leaving  the  dangerous  coast,  and 
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getting  out  into  the  ocean.  Instead  of  doing  what  the  Annie  Collins, 
which  was  a  much  smaller  vessel,  did  at  the  time,  she  lay  there,  on 
that  perilous  beach,  for  days,  "waiting  for  the  sea  to  run  down."  A  con- 
tinued wind,  such  as  had  prevailed  from  the  north  down  the  coast,  oc- 
casionally with  a  point  or  two  from  off  shore,  was  the  only  sort  of  wind 
under  which  the  sea  could  "run  down;"  and  it  had  not  run  down  in 
four  days,  and  the  sea  itself  was  as  rough  from  the  east  on  the  night  of 
Wednesday,  the  6th,  as  it  had  been  since  the  schooner  liad  thrown  out 
her  anchor  there.  No  advantage  had  been  taken  of  the  wind  from  the 
north  to  get  out  to  sea.  The  failure  to  take  advantage  of  it  at  any  time  in 
those  four  days  was  a  demonstration  that  the  Fannie  Brown  was  not  in 
condition  as  to  spars  and  rigging  to  get  away.  She  was  helpless  in  that 
respect.  She  was  there  ex  necessitate  rei,  and  it  is  idle  to  pretend  that  an 
anchorage  there,  in  midwinter,  in  the  weather  then  prevailing,  was  a 
safe  anchorage.  To  insist  upon  such  a  proposition  is  to  trifle  with  the 
gravity  of  the  case,  and  with  the  intelligence  of  the  court.  The  vessel 
was  in  a  dangerous  position,  entirely  dependent  for  safety  upon  her 
anchor,  seriously  crippled  and  disabled,  and  unable  to  get  away  with 
her  sails,  except  under  the  most  improbable  circumstances  of  chance. 
Such  was  the  condition  of  things  at  sea  when  report  of  it  reached  Capt. 
French  in  Hampton  roads. 

There  was  no  towing  tug  in  these  waters  capable  of  going  out  of  the 
capes,  70  miles  down  towards  Hatteras,  on  a  towing  expedition.  It  is 
problematical  whether  there  are  towing  tugs  at  Baltimore  capable  of  such 
an  expedition,  and  available  for  it.  To  go  out  so  far  along  that  coast, 
in  the  worst  weather  of  the  winter,  would  have  been  more  than  a  towing 
expedition,  even  for  a  common  towing  tug,  even  after  a  ship  not  in  danger 
and  distress.  And  for  a  ship  in  the  situation  of  the  Fannie  Brown  to 
send  word  for  a  tug,  and  to  wait  for  and  expect  a  tug,  so  far  away  from 
port,  out  at  sea,  on  a  tempestuous  coast,  in  midwinter,  was  to  invite  a 
service  superior  in  grade  to  one  of  mere  towing.  She  was  in  no  condi- 
tion to  predetermine  the  character  of  the  assistance  she  called  for.  Cer- 
tainly the  libelants,  in  going  out  to  the  schooner  with  a  steamer  never 
used  in  mere  towing  service,  on  a  trip  which  no  available  towing  tug 
would  have  ventured  upon,  went  in  the  character  and  with  the  intention 
of  salvors.  The  master  of  the  schooner  that  was  waiting  for  help  knew 
their  vessel  when  it  came,  knew  it  was  a  wrecking  vessel,  and  could  not 
but  have  known  that  it  came  on  a  salving  errand.  His  attempts  by  a  pro- 
posed contract  to  degrade  the  service  to  one  of  towage,  and  to  limit  the 
salvage  reward  by  an  express  stipulation,  implied  that  he  was  aware  of 
the  purpose  of  the  salvors,  and  of  the  character  of  their  expelition. 

It  is  useless  to  show  further  that  this  was  a  salvage  service  both  in  re- 
spect to  the  relations  of  the  libelants  to  it,  and  of  the  resp(  ndents.  I 
have  gone  into  the  question  more  fully  than  the  nature  of  the  lase  seemed 
to  call  for,  because  there  is  a  growing  disposition  observab  3  to  ignore 
the  meritorious  character  of  the  salvage  service,  and  to  bring  it  down,  in 
all  possible  cases,  to  the  level  of  mere  compensation  for  daj  3'  or  hours' 
work.     This  degradation  of  the  service  ought  not  to  be  coun  enanced  by 
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a  court  sitting  so  near  the  coast  as  this  does,  whereon  was  wrecked  within 
a  short  time  past  the  Huron,  the  Harkaway,  the  Elizabeth;  whereon  was 
lost,  on  the  very  day  when  the  salvage  service  under  consideration  was 
completed,  a  great  ship  and  26  lives,  some  of  them  the  lives  of  heroes 
engaged  in  the  very  act  of  attempting  the  hazardous  services  of  voluntary 
salvors.  Salvors  are  more  than  common  laborers,  and  their  reward  is 
of  a  character  essentially  different  from  wages. 

Coming,  now,  to  consider  what  ought  to  be  the  award  in  the  case  at 
bar,  I  do  not  find,  in  its  facts  and  circumstances,  much  warrant  for  a  high 
bounty.  This  court  must  encourage  the  sending  of  prompt  and  eflBcient 
aid  to  vessels  reported  to  be  in  distress  on  the  tempestuous  and  treacher- 
ous coast  trending  each  way  from  the  elbows  of  Hatteras.  A  niggardly 
treatment  of  salvors  who  promptly  go  out  upon  that  coast  in  stormy 
weather  and  seasons  on  such  errands  would  depress  the  enterprise  which 
prompts  such  expeditions,  and  result,  not  only  in  large  losses  of  prop- 
erty susceptible  of  rescue,  but  in  much  human  exposure  and  suffering 
capable  of  alleviatibn,  and  loss  of  human  life  that  might  often  be  saved. 
I  dare  not  treat  such  a  subject  in  such  a  spirit,  and  apply  a  scale  of 
wages  to  salvage  services.  I  think  the  compensation  of  these  libelants 
for  mere  towage  ought  to  be  at  least  $500.  I  doubt  if  any  tug  would 
have  ventured  out  on  the  occasion  for  that  amount.  I  think  the  reward 
should  be  $1|000.     I  will  sign  a  decree  for  $1,500. 


The  Surrey. 

Dixon  and  others  v.  The  Surrey  and  others. 

(Piitriot  Chwt,  8.  D.  ITew  York.    February  14, 1887.) 

1.  CAKBiKRa— Ov  Goons— Cargo  Injubeiv— Damaqes. 

The  rule  of  damages  as  regards  goods  delivered  at  their  destination,  hnt 
injured  through  negligence,  is  the  difference  of  their  market  price  in  their 
sound  and  in  their  damaged  condition.    If  destroyed,  it  is  their  market  value, 
if  sound,  at  the  place  of  discharge. 
3.  Same— Foreign  Markets. 

No  changes  in  foreign  value  can  be  regarded. 
8.  Bake— Duties  Paid  bt  Carriers. 

No  deduction  for  unpaid  custom-house  duties  should  be  allowed  to  the  car- 
rier, t 

In  Admiralty. 

Hyland  &  Zabrishiej  for  libelants. 

E.  B*  OonverSf  for  claimant. 

Brown,  J.  It  is  very  difBcult,  tinder  the  peculiar  circumstances  at- 
tending the  sale  of  lemons  in  winter,  to  determine  what  should  be  al- 
lowed for  the  lemons  destroyed  by  frost  in  this  case.     The  cases,  pur- 
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chased  by  Smith  at  $1.75,  were  bought  under  the  expectation  that  they 
were  an  average  class  of  fruit,  or,  as  he  afterwards  explained,  second 
dass;  whereas  he  found  theip  to  be  third  class,  and  injured.  The  price 
that  he  paid  was  not  for  first-class  lemons.  As  the  lemons  had  been 
open  to  inspection,  it  is  not  unreasonable  to  suppose  that  they  failed  to 
bring  more  than  $1.75,  because  they  were  very  poor;  that  is,  a  third- 
class  lemon.  I  have  carefully  read  over  all  the  testimony,  and  I  think 
the  price  for  lemons  in  cases,  which  are  proved  to  be  worth  about  50 
per  cent,  more  than  for  lemons  in  boxes,  should  be  increased  to  $2.25 
per  case. 

The  duties  should  not  be  deducted,  because  no  judgment  in  this  court 
would  relieve  the  defendant  from  his  obligation  to  pay  the  duties,  nor 
charge  this  obligation  upon  the  libelants. 

The  ship,  having  completed  the  transportation  contracted  for  by  her, 
is  responsible,  on  account  of  her  n^ligenoe,  for  only  the  market  value 
of  the  lemons  at  the  port  of  discharge.  That  rule  furnishes  complete 
indemnity,  because  the  payment  of  that  sum  enables  the  owner  pre- 
sumptively to  procure  similar  goods  at  the  time  and  place  of  discharge. 
That  rule,  therefore,  secures  restitiUio  in  integrum.  One  hundred  dollars 
will  therefore  be  added  to  the  principal  allowed  by  the  commissioner 
making  in  all  $340.75,  with  interest  from  January  26,  1886. 

In  other  respects  the  report  is  confirmed* 
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Bean  v.  Clark  and  others. 
(Ok-euit  Chwi,  N,  D.  New  lark,    March  13, 1887.) 

1.  pLBADINa — ^l8St7B  UPON  InBUFFICIBNT  PlBADING. 

Having  taken  issue  upon  the  plea,  the  complainant  cannot  afterwards  as- 
sert that  the  facts  alleged  are  not  a  good  defense  to  the  bill. 

2,  Contract— Privity— Who  Bound. 

Complainant  was  bonnd  by  a  contract,  although  he  did  not  b\^  the  written 
memorandum,  and  was  not  mentioned  as  a  party  in  it,  by  which  suits  then 
pending  between  himself  and  defendant  over  the  infringements  of  patents 
were  to  be  dismissed,  and  defendants  were  to  be  licensed  to  use  the  patented 
inventions;  it  appearing  that,  though  complainant  did  not  himself  si^  the 
instrument,  he  participated  in  the  negotiation  which  led  to  its  being  signed, 
was  present  at  the  signing,  knew  its  terms,  and  intended  to  allow  the  parties 
who  did  sign  to  adjust  the  whole  matter,  as  they  were  principally  interested 
in  effecting  a  settlement. 
8.  Same— Completed  Contract. 

A  written  contract,  although  inartificially  drawn,  obscure,  and  capable  of 
different  interpretations  in  several  particulars,  yet  its  provisions  embracing, 
although  in  very  inadequate  terms,  every  matter  which  the  parties  had  defi- 
nitely agreed  to,  and  the  circumstances  surrounding  its  execution  being  con- 
sistent with  no  other  conclusion,  must  be  regarded  as  a  completed  agree- 
ment or  contract,  and  not  merely  as  an  agreement  to  agree. 

In  Equity. 

HamilUm  Ward  and  Parkinson  &  Parkinson,  for  defendants. 

J^.  R.  Sfwcm  and  Wood  &  Boyd,  for  complainant. 

Wallacoe,  J.  The  plea  of  the  defendants  goes  to  the  whole  bill.  The 
complainant  has  taken  issue  upon  the  plea^  and  the  case  is  now  here  upon 
the  proofs.  The  only  inquiry  is  whether  the  proofs  establish  the  facts 
alleged  in  the  bill.  If  they  do,  the  defendants  are  entitled  to  judgment 
upon  the  plea,  even  though,  had  the  plea  been  set  down  for  argument, 
the  facts  averred  would  not  authorize  a  judgment.  Having  taken  issue 
upon  the  plea,  the  complainant  cannot  now  assert  that  the  facts  alleged 
are  not  a  good  defense  to  the  bill.  Story,  Eq.  PI.  697;  Rhode  Mand  v. 
Massachusetta,  14  Pet.  210;  Myers  v.  Dorr,  18  Blatchf.  22;  Bogardus  v. 
Trinity  Church,  4  Paige,  178;  Birdseye  v.  Heilner,  26  Fed.  Rep.  147. 
Equity  rule  33,  promulgated  by  the  supreme  court  in  1842,  declares 
that  if  upon  an  issue  the  facts  stated  in  the  plea  be  determined  for  the 
defendant  they  shall  <' avail  him  as  &r  as  in  law  and  in  equity  they  ought 
to  avail  him."  It  may  be  that  this  rule  was  intended  to  r^ieve  a  com- 
plainant from  the  hardship  of  having  his  suit  barred  when  the  facts 
stated  are  determined  in  favor  of  defendant,  although  they  would  not  be 
a  defense.  But  the  language  is  consistent  with  the  meaning  that  if  the 
plea  extends  to  part  only  of  the  matters  of  the  bill  the  suit  is  to  be 
barred  so  far  as  the  plea  extends ;  and  if  this  is  the  correct  interpreta- 
tion, the  rule  does  not  change  the  pre-existing  practice.  The  effect  of 
rule  88  has  not  been  considered  by  the  supreme  court  in  any  reported 
case;  and  until  that  court  passes  upon  the  question,  this  court  should 
adhere  to  the  decisions  in  Myers  v.  Dorr  and  Birdseye  v.  HeUrien 
v.30F.no.4— 15 
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Disregarding  those  avennenis  of  the  plea  which  are  only  matters  of 
legal  conclusion,  the  substantive  facts  alleged  are  these:  That  a  suit  was 
pending,  brought  by  the  defendants  for  infringement  of  patents  belong- 
ing to  them  against  parties  ^ho  were  the  agents  of  Mast,  Foos  &  Co., 
and  a  suit  was  also  pending  brought  against  these  defendants  by  Mast, 
Foos  &  Co.  and  the  present  complainant,  for  infringement  of  patents  be- 
longing to  the  latter;  that,  in  consideration  of  an  agreement  on  the  part 
of  these  defendants  to  dismiss  their  suit,  Mast,  Foos  &  Co.  and  the  com- 
plainant "agreed  forthwith  to  dismiss  their  aforesaid  bill  against  the  de- 
fendants, and  to  release  and  license  them"  to  use  their  inventions  for  the 
term  of  their  patents.  The  plea  then,  avers  that  in  pursuance  of  said 
contract,  on  or  about  the  twenty-sixth  day  of  August,  1882,  an  agree- 
ment in  writing  was  entered  into  between  the  said  parties,  duly  signed 
and  executed  by  the  defendants,  and  by  said  Mast,  Foos  &  Co.,  with  the 
approval  and  acquiescence  of  the  complainant,  with  full  authority  from 
him  to  make  the  terms  and  conditions,  and  grant  the  rights,  licenses, 
and  privileges,  therein  provided  for;  that  the  said  agreement  was  at  the 
time  fully  understood  and  intended  by  the  complainant,  and  all  the  par- 
ties thereto,  to  be  a  final  agreement,  executed,  and  in  force  and  effect 
from  the  date  thereof,  and  not  a  mere  memorandum  of  an  unexecuted 
agreement;  that  no  alteration  or  modification  thereof  was  ever  agreed 
upon  between  the  parties  thereto;  and  that  the  said  contract  is  still  in  full 
force,  and  the  defendants  have  complied  with,  and  ever  have  been  and 
still  are  ready  to  comply  with,  all  the  terms  and  obligations  thereof.  By 
the  contract  the  parties  agree  "that  the  suits  now  pending  on  both  sides 
be  withdrawn,  and  that  each  party  take  license  from  the  other  at  a  fixed 
price  for  shop-right,  the  consideration  on  both  sides  to  be  equal;"  that 
they  make  uniform  prices  on  pumps  of  the  same  size,  and  adopt  the  same 
discounts  to  dealers  as  the  minimum  prices  below  which  they  will  not 
sell  directly  or  indirectly,  and  as  the  cost  of  manufacture  may  change 
from  time  to  time,  and  it  may  be  deemed  necessary  to  change  the  lists 
or  discounts,  then  that  sueh  changes  of  lists  or  discounts  shall  be  adopted 
by  mutual  consent;  that  each  party  is  to  maintain  their  own  distinctive 
features  in  their  pumps,  and  not  imitate  the  pumps  of  the  other;  and 
that  the  licenses  to  each  other  shall  convey  the  right  to  use  only  such 
features  as  are  now  used  by  each.  The  contract  further  recites  as  fol- 
lows: 

"It  is  also  agreed  by  both  parties  to  this  agreement  that  neither  will  license 
to  others  the  iise  of  any  of  those  patents  to  be  used  in  the  same  territory  in 
common  with  the  other,  but  may  license  to  their  successors  in  business  for  a 
portion  or  all  the  territory,  but  with  the  same  restrictions.  The  adjustment 
of  this  agreement,  as  to  the  forms  to  be  entered  upon  the  court  records,  shall 
be  referred  to  the  attorneys  of  both  parties  conjointly." 

The  issues  of  fact  to  which  the  prpofs  are  addressed  are — First,  whether 
the  instrument  of  August  26,  1882,  was  executed  by  Mast,  Foos  &  Co. 
with  the  sanction  and  approval  of  the  complainant;  and,  secondly ^  whether 
this  instrument  was  intended  by  the  parties  to  be  a  final  agreement  in 
force  from  its  date,  or  merely  a  memorancium  for  an  agreement  thereafter 
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to  be  entered  into  by  the  parties.  Although  the  complainant  did  not 
sign  the  instrument,  and  was  not  mentioned  in  it  as  a  party,  the  proofs 
are  clear  that  he  participated  in  the  negotiation  which  led  to  its  being 
signed,  was  present  when  it  was  signed,  knew  its  terms,  and  intended  to 
allow  Mast,  Foos  &  Co.,  who  were  his  exclusive  licensees  for  the  full 
term  of  his  patent,  and  the  parties  mainly  interested  in  the  litigation 
with  the  defendants,  to  make  such  an  adjustment  with  them  as  seemed 
at  the  time  to  be  advantageous  to  all  concerned.  None  of  the  parlies 
considered  it  necessary  for  him  to  sign  the  instrument,  but  all  assumed 
that  Mast,  Foos  <fe  Co.  were  the  persons  interested  in  adjusting  all  ques- 
tions in  controversy  with  the  defendants,  and  had  full  authority  to  re- 
lease them  from  liability  for  past  acts,  and  license  them  to  use  the  com- 
plainant's inventions  in  the  future.  This  is  plain,  not  only  from  the 
testimony  as  to  what  took  place  during  the  negotiations,  and  when  the 
contract  was  signed,  but  also  from  the  circumstance  that  the  contract 
subsequently  prepared  and  submitted  by  Mast,  Foos  &  Co.  to  the  de- 
fendants, and  which  complainant  now  insists  was  intended  to  be  the  final 
contract,  was  not  to  be  executed  by  the  complainant  himself,  but  was  one 
in  which  Mast,  Foos  &  Co.  and  the  defendants  were  named  as  the  only 
contracting  parties. 

The  purpose  of  the  parties  in  reducing  to  writing  what  they  had  al- 
ready agreed  upon  was  to  enter  into  a  definitive  contract  covering  the 
results  of  their  oral  agreement.  Protracted  negotiations  had  taken  place 
between  them.  They  had  arrived  at  an  understanding  upon  many  mat- 
ters which  had  been  discussed.  They  had  agreed  that  the  pending  suits 
to  which  they  were  parties  should  be  discontinued,  and  that  each  should 
be  released  by  the  other  from  liability  for  past  invasions  or  alleged  inva- 
sions of  the  other's  rights.  They  had  also  agreed  that  each  should  have 
the  right  to  use  the  inventions  of  the  other  in  the  future  for  manufact- 
uring such  pumps  as  each  had  been  manufacturing  in  the  past,  and  that 
licenses  should  be  exchanged  by  which  each  should  convey  to  the  other 
the  privilege  to  do  so,  and  that  '^  the  consideration  upon  both  sides  should 
be  equal."  They  had  also  agreed  to  adopt  uniform  prices  for  pumps  of 
the  same  sizes,  and  the  same  discounts  as  the  minimum  prices  at  which 
each  should  sell  their  pumps  in  the  future.  To  the  extent  of  the  under- 
standing thus  reached,  the  agreement  which  was  reduced  to  writing  was 
mtended  to  be  a  finality.  As  to  other  matters,  they  had  not  fully  come 
to  an  understanding.  Among  other  things,  they  had  not  concluded 
fully  upon  the  terms  and  conditions  of  the  licenses  which  were  to  be  ex- 
changed. Various  details  relating  to  the  manner  in  which  their  future 
business  relations  were  to  be  maintained  had  not  been  adjusted,  and 
these  were  intended  to  be  left  open  for  subsequent  adjustment.  The  in- 
strument was  not  intended  to  be  merely  a  written  memorandum  to  serve 
as  the  basis  of  an  agreement  thereafter  to  be  consummated.  Upon  its 
iace  it  purports  to  be  a  concluded  contract  so  far  as  its  provisions  extend. 
If,  as  is  insisted  for  the  complainant,  the  instrument  was  intended  to  be 
merely  "an  agreement  to  agree  thereafter,"  there  is  no  reason  why  it 
should  have  been  reduced  to  writing  and  signed.     It  is  silent  as  to  any 
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future  acts  of  fonnal  execution.  Although  inartificially  drawn,  obscure, 
and  capable  of  different  interpretations  in  several  particulars,  its  provis- 
ions embrace,  although  in  very  inadequate  terms,  every  matter  which 
.  the  parties  had  definitely  agreed  to.  For  this  reason,  as  also  because 
the  circumstances  surrounding  its  execution  are  consistent  with  no  other 
conclusion,  it  seems  clear  that  it  was  intended  to  be  a  final  and  com- 
pleted agreement  so  far  as  it  related  to  the  matters  upon  which  the  minds 
of  the  parties  had  met.  The  closing  clause  of  the  agreement  indicates 
this  with  great  significance. 

It  may  be  conceded  that  the  language  of  the  contract  is  so  ambiguous 
in  its  provisions  relating  to  licenses  that  it  is  incapable  of  any  rational 
interpretation.  It  may  be  conceded,  further,  that  the  agreement  does 
not  of  itself  license  the  defendants  to  use  the  complainant's  patented 
inventions,  but  at  best  only  confers  upon  them  the  right  to  compel 
specific  performance  of  the  covenant  to  grant  the  license.  It  may  be 
conceded  that  the  contract  is  so  vague  and  uncertain  in  this  respect  that 
specific  performance  could  not  be  enforced.  It  may  be  conceded  that 
the  agreement,  and  the  readiness  of  the  defendants  to  perfomi  it  upon 
their  part,  would  not  operate  as  a  discharge  and  satisfaction  of  the  com- 
plainant's claim  for  damages  for  previous  infringement  of  his  patents. 
If  the  plea  had  been  set  down  for  argument,  these  points  would  have 
been  open  to  discussion,  and  it  is  more  than  likely  that  the  complainant 
would  have  prevailed.  But  the  only  question  now  is  whether  the  facts 
set  up  in  the  plea  are  true.  As  they  are  found  to  be  established  by  the 
proo&,  the  defendants  must  prevail. 


BoNALD  v.  Mutual  Besbrve  Fund  Life  Ass'h. 
(Oireuit  Court,  8.  D.  Nmo  T(yrk.    February  14, 1887.) 

Attorney  and  Client— CHANoma  Attorney— Lien. 

A  litigant  has  the  right,  in  general,  to  change  his  attorney  at  pleasure,  nor 
is  this  right  barred  by  a  prior  contract  to  pay  the  attorney  a  fee  sontingent 
on  the  amount  recovered.  Such  a  contract  is  to  be  construed  as  fixing  the 
mode  of  compensation  only,  subject  to  such  reasonable  changes  as  subsequent 
circumstances  may  make  proper.  But,  where  a  change  of  attorney  is  made, 
it  should  be  upon  security  for  his  fees.  In  this  case  the  plaintiff  was  required 
to  file  a  stipulation  with  an  order  declaring  the  attorney's  lien  pro  rata  upon 
any  money  or  judgment  recovered,  to  the  extent  that  might  be  thereafter  de- 
termined, should  the  plaintiff  be  successful  in  the  suit,  and  notice  of  such 
lien  should  be  given  the  other  party. 

Charles  B.  Meyer ,  for  petitioner. 
/•  K.  Haywardf  opposed. 

Brown,  J.  A  motion  is  made  on  hehalf  of  the  plaintiff  [>r  the  sub- 
stitution of  new.iittomeys,  which  is  resisted  on  the  ground  >f  a  special 
agreement  made  with  the  present  attorney  on  his  taking  tl  9  cause^  to- 
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wit,  that  he  should  be  paid  10  per  cent,  of  the  collections  as  his  com- 
pensation. The  action  was  for  a  recovery  of  $5,000  upon  an  insurance 
of  the  life  of  the  plaintiffs  husband,  now  deceased. 

The  right,  in  general,  of  a  litigant  to  change  his  attorney  at  pleasure, 
has  been  repeatedly  affirmed.  In  re  Paschal,  10  Wall.  488,  493-496; 
Dodge  v.  ScheU,  20  Blatchf.  517, 12  Fed.  Rep.  515;  Inre  WiUon,  12  Fed. 
Rep.  235 «  238,  and  cases  there  cited.  In  the  present  case  not  much 
progress  has  been  made  in  the  disposition  of  the  cause.  A  demurrer  to 
the  complaint  has  not  been  argued,  and  the  plaintifiTs  proceedings  have 
been  stayed  until  security  for  costs  on  her  part  is  filed.  The  plaintiff 
herself  resides  in  Scotland,  and  is  understood  to  be  in  poor  circum- 
stances. Her  attorney  in  fact,  who  undertook  the  prosecution  of  her  in- 
terests here,  desired  to  be  relieved  of  his  charge;  and  a  new  attorney  in 
fact  has  been  substituted,  by  whom  this  application  for  a  change  of  atr 
tomeys  in  the  litigation  has  been  promoted. 

Contracts  like  that  in  the  present  instance,  for  the  compensation  of 
attorneys  to  be  paid  from  the  amount  recovered,  and  contingent  upon  a 
recovery,  are  not  to  be  construed  as  debarring  a  plaintiff  from  any 
change  of  attorney,  nor  as  giving  the  original  attorney  an  absolute  con- 
trol of  the  litigation  to  the  end.  Such  a  construction  would  be  impolitic 
in  its  results,  and  cannot  be  sustained.  The  agreement  should  be  re- 
garded as  providing  for  the  mode  of  compensation  only,  and  subject  to 
such  reasonable  changes  and  provisions  as  subsequent  circumstances  may 
make  proper.  The  attorney  has  a  lien  upon  the  papers  in  his  possession 
for  his  contingent  fees,  in  case  of  final  recovery,  to  the  extent  of  the 
proportion  of  services  already  rendered.  The  motion  for  a  substitu- 
tion should  be  granted,  upon  the  plaintiff's  stipulation  being  filed  with 
an  order  entered  herein  declaring  the  present  attorney's  lien  pro  rata  upon 
any  moneys  or  judgment  hereafter  recovered,  to  the  extent  that  may  be 
hereafter  determined,  should  the  plaintiff  be  successful  in  the  suit;  and 
that  notice  of  such  lien  be  given  to  the  defendant.  This  will  probably 
be  a  satisfactory  security  to  the  present  attorney;  if  not,  I  will  consider 
any  further  application  in  that  respect  in  his  behalf. 


Battell  «.  Wallace. 
{(HrcuU  (hurt,  S.  D.  New  York,     February  14. 1887.) 

.  LzBBir— Ohe  Libel  does  not  Jttbtift  Another. 

A  libel  upon  the  plaintiff  cannot  be  justified  by  a  previous  wholly  inde- 

Sendent  libel  upon  the  defendant:  and  the  latter  cannot  even  be  given  in  evi- 
ence  in  mitigation  of  damages  where  any  considerable  interval  has  elapsed. * 
.  Sajcb— Pleading  Truth  in  Justification. 

Where  the  libel  complained  of  is  that  defendant  published  that  ''the 
wretched  idiot  [meaning  the  plaintiff]  set  about  to  injure  us  [meaning  defend- 

>8ee  Shattnc  v.  McArthur,  29  Fed.  Bep.  186,  and  note. 
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ant]  by  trying  to  cast  doubt  upon  some  of  the  early  pedigrees  as  they  appeared 
in  the  register,  [meaning  defendant's  book  of  pedigrees  of  horses,]"  and  de- 
fendant in  his  answer  alleged  in  detail  the  instances  in  which  the  plaintiff 
had  tried  to  cast  doubts  on  the  earlier  pedigrees  in  defendant's  register,  held, 
that  these  allegations  were  in  effect  averments  of  the  truth  of  the  alleged 
libelous  matter,  and  set  forth  the  specific  instances  referred  to  in  the  general 
assertion.  Such  matter  was  competent,  under  Code  Civil  Proc.  N.  Y.  §§  535, 
536,  allowing  defendant  to  prove  mitigating  circumstances,  and  facts  not 
amounting  to  a  complete  defense,  tending  to  mitigate  or  reduce  plaintiff's 
damages,  if  the  facts  are  set  forth  in  the  answer. 

Z>.  McG.  Meansy  for  plaintiflF. 
B,  i'.  Tracy,  for  defendant. 

Brown,  J.  Without  questioning  the  general  principle  invoked  by  the 
plaintiff  that  a  libel  upon  the  plaintiff  cannot  be  justified  by  a  previous 
wholly  independent  libel  upon  the  defendant,  and  that  the  latter  cannot 
even  be  given  in  evidence  in  mitigation  of  damages  where  any  consider- 
able interval  has  elapsed,  I  am  not  satisfied  that  the  matter  sought  to  be 
striclien  out  from  the  answer  upon  this  motion  is  so  independent  of  the 
libelous  matter  complained  of  and  set  forth  in  the  complaint  as  to  jus- 
tify me  in  striking  it  out,  or  in  holding  that  it  could  not  possibly  be 
given  in  evidence  upon  the  trial.  The  complaint  alleges  that  the  de- 
fendant published,  among  other  libelous  matter,  the  following:  "The 
wretched  idiot  [meaning  the  plaintiff]  set  about  to  injure  us  [meaning 
defendant]  by  trying  to  cast  doubt  upon  sonie  of  the  early  pedigrees  as 
they  appeared  in  the  register,  [meaning  defendant's  said  book  of  pedi- 
grees of  horses,]"  etc. 

The  eleventh  paragraph  of  the  answer  sought  to  be  stricken  out  pur- 
ports to  be  a  statement  in  detail  of  the  instances  in  which,  as  the  defend- 
ant alleges,  the  plaintiff  did,  as  the  alleged  libelous  matter  asserts,  seek 
to  cast  doubts  on  the  earlier  pedigrees  set  forth  in  the  defendant's  reg- 
ister. In  effect,  it  would  seem  to  be  an  averment  of  the  truth  of  the 
alleged  libelous  matter,  setting  forth  the  specific  instances  referred  to  in 
the  general  assertion.  Under  the  Code  this  is  proper  to  be  pleaded  either 
in  justification  or  in  mitigation  of  damages.  Code  Civil  Proc.  §§  535, 
536;  Hatfidd  v.  Lasher,  81  N.  Y.  250;  Goidd  v.  Weed,  12  Wend.  12; 
Wilbver  v.  ffitt,  72  N.  T.  36;  Mnk  v.Justh,  14  Abb.  Pr.  (N,  S.)  107; 
Coming  v.  doming,  6  N.  Y.  103;  J^as  v.  McKiOop  &8.0o.,2  Hun,  351. 

Motion  denied. 
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Young  v,  Rossi.^ 

WiLLARD  V,  SaME^ 

{JHstiiet  Court,  B.  D,  Nm  T<yrk.  March  24,  1887.) 

False  Ikprtsonhbnt— No  Especial  Loss— Recovery. 

On  the  evidence,  field  that,  as  no  loss  resulted  to  me  libelants  from  the  ad- 
mittedly wrongful  detention  on  board  defendant's  vessel,  $100  would  be  suf- 
ficient remuneration  for  the  infringement  of  their  personal  rights. 

In  Admiralty. 

Ooodrich^  Deady  &  Goodrich,  for  libelants. 

BvMer,  StiUman  &  Hubbard^  for  respondent. 

Benedict,  J.  These  cases  can  be  disposed  of  together.  In  each  case 
the  libelant  seeks  to  recover  of  the  defendant  damages  for  false  imprison- 
ment. The  wrongful  detention  of  the  men  on  board  his  vessel  by  the 
defendant  is  admitted.  But  it  is  not  a  case  for  large  damages;  no  loss 
resulted  to  the  libelants  from  their  detention.  If  $100  be  paid  each 
libelant,  a  suflBcient  remuneration  will  be  received  for  the  infringement 
of  their  personal  rights  and  any  inconvenience  to  which  they  were  put. 

Let  each  libelant  have  a  decree  for  $100,  and  his..9osts. 


United  States  v,  Poulson.* 

iDiairict  Court,  B.  D,  Pennsylvania.    March  18, 1887.) 

Pensions—Agent's  Bond— Sureties— Interest. 

In  an  action  hv  the  United  States  against  a  surety  on  an  official  bond,  where 
no  demand  had  heen  made  upon  the  suretv  to  make  good  his  princi pal's  de- 
fault, interest  will  be  charged  only  from  the  day  of  service  of  the  writ. . 

Sur  Rule  for  a  New  Trial. 

This  was  an  action  brought  by  the  United  States  against  John  G.  Poul- 
Bon,  a  surety  on  the  official  bond  of  P.  F.  Burmeister,  who  was  pension 
agent  at  Philadelphia  from  February,  1867,  to  May,  1869.  The  bond 
was  joint  and  several,  and  was  dated  March  13,  1867.  Burmeister's * 
last  monthly  statement  showed  a  balance  due  him  by  the  United  States 
of  $4,531.26.  No  demand  was  made  upon  the  surety  to  make  good  his 
principal's  default  prior  to  the  issuing  of  the  writ,  in  the  latter  part  of 
1886.  The  jury  returned  a  verdict  for  the  United  States  for  $13,006.27, 
with  17  years'  interest,  making  together  $26,656.27,  whereupon  the  de- 

'Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
'Reported  by  C.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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fendant  moved  for  a  new  trial,  and  assigned,  inter  aliaj  the  following 
reason:  "Because  the  learned  judge  refused  to  aflSrm  the  second  point 
of  the  defendant,  viz.,  that,  if  the  jury  believe  that  no  notice  had  been 
given  to  the  defendant  (surety)  until  a  short  time  prior  to  bringing  suit, 
no  interest  should  be  charged  against  the  sureties." 

George  K.  Gross,  for  the  rule. 

In  the  matter  of  interest  found  by  the  jury,  under  the  direction  of  the  court, 
it  is  admitted  that  it  is  excessive,  and  should  have  been  computed  from  Sep- 
tember 14,  1886,  the  day  of  service  of  the  writ  of  summons  in  this  case,  and 
the  first  notice  of  the  surety  of  the  settlement  of  the  account  of  his  principal, 
•and  on  this  ground  alone  a  new  trial  should  be  awarded  or  a  remittitur  filed. 
Where  verdict  is  received  or  rendered  on  insuflficient  evidence,  the  remedy  is 
a  motion  for  a  new  trial.  T?ie  City  v.  Bahcock,  8  Wall.  240.  As  in  the  mat- 
ter of  interest,  it  is  due  only  on  the  ascertained  balance  of  an  account  from 
the  time  of  a  demand  for  payment.  It  is  not  due  as  of  course  upon  an  account 
current,  or  an  unliquidated  debt.    Crawford  v.  Willing,  4  Dallas,  286. 

John  K.  ValerUine,  U.  S.  Dist.  Atty. ,  contra. 

Butler,  J.  On  hearing  the  rule  for  new  trial,  the  question  was 
raised,  for  the  first  time  in  the  case,  whether  the  plaintiff  was  entitled  to 
interest,  under  the  pleadings  and  evidence,  prior  to  service  of  the  writ. 
Notwithstanding  the  late  hour  at  which  the  question  was  raised,  I  con- 
sider it  just,  under  all  the  circumstances,  that  the  court  should  consider 
it,  as  if  made  on  the  trial.  The  case  seems  to  be  undistinguishable  from 
U.  S.  V.  Chirtis,  100  U.  S.  119.  No  demand  had  ever  been  made  on 
the  principal  prior  to  the  service  of  the  writ.  The  interest  should  be 
calculated  from  that  period  only.  If  the  plaintiff  will  sign  and  put  on 
the  record  a  relinquishment  of  the  excessive  interest  embraced  in  the 
verdict,  judgment  may  be  entered  for  the  balance,  all  other  exceptions 
being  dismissed.  If  such  relinquishment  be  not  filed  within  15  days, 
the  rule  for  new  trial  will  be  made  absolute. 


United  States  v.  Lantry  and  others. 
(Oireuit  Court,  8.  D.  New  York.    March  21, 1887.) 

1.  Cbtminal  Practicb— Venue— Removal  of  Prisoners— EvroBNCB. 

Where  prisoners  have  been  held  by  the  commissioner  upon  conflicting  evi- 
dence, both  as  regards  identity  and  the  commission  of  the  offense,  for  re- 
moval to  another  district  for  trial,  nnder  section  1014,  He  v.  St.,  and  there  is 
sufficient  proof  both  of  identity  and  criminality,  aside  from  the  e^  idence  in 
behalf  of  the  prisoners,  the  court  should  not  examine  the  evidc  ice  as  an 
original  question,  but  is  required  by  section  1014  to  issue  the  wan|uit  of  re- 
moval. 

S.  Burglary— Breaking  into  Post-Ofpicb— Rev.  St.  U.  S.  §  5478. 

Section  6478,  Rev.  St.  XJ.  S.,  requires  evidence  of  forcible  brcAmg  into 
the  premises.  Persons  found  attempting  a  burglary  are  not  entii  ed  to  the 
benefit  of  any  presumption  that  they  had  previously  secreted  t  lemselves 
within  the  buildihg,  it  appearing  that  all  persons  had  apparently  t^en  previ- 
ously removed  from  the  premises. 
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^hm  A.  Walker  and  B.  B.  Fbster,  for  the  United  States. 
John  H,  Kitchen^  for  the  prisoners. 

Brown,  J.  The  prisoners  were  arrested  in  this  district  on  a  charge  of 
feloniously  breaking  into  the  post-ofl&ce  in  Jersey  City,  and  have  been 
held  by  a  commissioner  here  upon  the  evidence  taken  before  him  under 
sections  1014  and  5478  of  the  Revised  Statutes,  for  removal  to  New  Jer- 
sey for  trial.  Counsel  in  behalf  of  the  prisoners  object  to  this  removal, 
and  it  is  agreed  that  the  matter  should  be  decided  as  upon  habeas  corpus 
and  certiorari. 

The  rule  upon  that  subject  is  that  the  commissioner's  conclusions  upon 
the  proofs  before  him  cannot  be- reviewed  or  set  aside  upon  habeas  corpus 
if  there  was  competent  evidence  of  the  crime  alleged,  and  also  evidence 
tending  to  show  the  probable  guilt  of  the  prisoners.  In  re  Fowler,  18 
Blatchf.  430,  448,  4  Fed.  Rep.  303;  In  re  Day,  27  Fed.  Rep.  678,  and 
cases  cited.  In  this  respect  there  is  no  difference  between  extradition 
proceedings  and  a  removal  under  section  1014,  Rev.  St.  It  is  not  the 
commissioner's  office  to  determine  finally  the  question  of  guilt  or  in- 
nocence, nor  would  it  be  proper  for  the  commissioner  to  refuse  to  hold 
the  prisoners  for  trial  simply  because  the  accused,  as  in  this  case,  have 
produced  evidence  which,  if  alone  considered,  might  be  sufficient  to 
acquit  them.  In  this  case  there  is  doubtless  conflicting  evidence.  It  is 
the  province  of  a  jury,  upon  a  proper  trial,  to  determine  what  evidence 
to  believe  and  what  to  reject;  and  of  the  commissioner,  to  determine 
whether  it  was  reasonably  sufficient  to  hold  for  trial.  Aside  from  the 
prisoners'  evidence,  there  was  clearly  sufficient  proof  of  the  identity  of  the 
prisoners  with  the  persons  seen  in  the  post-office  building  at  the  time  of 
the  burglary.  I  have  no  authority  under  section  1014  to  say  that  the 
commissioner  was  not  justified  in  holding  them  for  trial.  The  prisoners 
having  been  "committed"  for  trial  by  the  commissioner  upon  competent 
proof,  it  is  made  "the  duty  of  the  district  judge"  to  "issue  the  warrant 
of  removal," 

As  respects  the  forcible  breaking  into  the  building,  the  fact  that  the 
prisoners  were  found  in  the  building  after  the  building  had  been  closed 
for  the  night,  and  after  all  persons  had  been  apparently  removed,  is 
sufficient  prima  fade  evidence  of  a  forcible  breaking.  The  prisoners  are 
not  entitled  to  the  presumption  that  they  had  hidden  themselves  within 
the  building  merely  because  they  had  been  seen  with  other  perisons  law- 
fully in  the  premises  before  they  were  closed  for  the  night.  The  time 
of  the  attempted  burglary  is  not  to  be  taken  too  rigidly;  and,  if  any  of 
the  prisoners  were  out  of  New  Jersey  up  to  the  time  of  closing  at  night, 
they  could  only  have  been  found  afterwards  in  the  building  by  breaking 
in.  The  commissioner  discharged  one  of  the  persons  arrested,  and  I  am 
not  authorized  to  disturb  his  conclusions  upon  the  evidence  as  to  the 
others. 

The  removal  must  be  ordered. 
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MONTROSS  V.  MabIE. 
(Circuit  Court,  8.  D.  Ifew  Tiyrk,    March  31, 1887.) 

1.  Pateitts  for  Inventions— Copartners— Dissolution-— Implied  Liciensb. 

The  extent  of  an  implied  license  to  make  and  sell  patented  articles  is  to  be 
construed  according  to  the  presumed  intent  of  the  parties,  as  inferred  from 
the  circumstances. 

2.  Same— Receiver's  Right  to  Sell— Injunction. 

A  firm  having  been  largely  engaged  during  several  years  in  manufacturing 
and  selling  stoves  upon  designs  ^patented  by  one  of  the  partners,  and  accounts 
between  them  having  been  repeatedly  settled  embracing  such  sales,  and  the 
profits  thereon,  as  firm  business,  Tield,  without  regard  to  the  question  whether 
the  patent  was  equitably  the  exclusive  property  of  the  patentee,  (1)  that  a 
license  bv  the  patentee  to  the  firm  to  make  tne  stoves  and  to  sell  those  man- 
ufactured was  implied;  (2)  that  such  license,  by  necessary  implication,  was  co- 
extensive with  the  business  of  the  firm,  and  cqn tinned  until  the  copartnership 
affairs  were  wound  up  by  any  lawful  agencies  for  that  purpose;  (^)  that,  con- 
sequently, the  copartner  of  the  patentee  had  the  same  authority  after  dissolu- 
tion as  before  to  sell  for  the  benefit  of  the  firm  the  stoves  manufactured  for 
sale  before  dissolution;  and  (4)  that  a  receiver  of  the  partnership  effects,  ap- 
pointed bv  a  state  court  in  a  suit  brought  for  winding  up  the  affairs  of  the 
partnership,  had  a  similar  authority  to  sell  the  stoves  remaining  on  hand,  both 
as  the  representative  of  the  parties,  and  as  a  lawful  agency  for  closing  up  the 
partnership  business,  and  was  by  necessary  implication  included  in  the  im- 
plied license;  an  application  for  an  injunction  to  restrain  him  from  selling 
was  therefore  refused. 

On  motion  for  Injunction. 

E,  N.  Dickeraonj  Jr.y  for  complainant. 

Clarence  H.  Frost  and  Oeo.  F.  Betta,  for  defendant. 

Brown,  J.  In  a  suit  brought  in  the  state  court  for  winding  up  the 
copartnership  of  Montross  &  Lent,  of  which  the  complainant  was  a 
member,  the  defendant  in  February  last  was  appointed  receiver  of  the 
partnership  effects.  Among  the  assets  that  came  into  his  hands  are 
stoves  of  various  patterns,  manufactured  in  the  ordinary  course  of  the 
firm  business  under  patents  issued,  during  the  continuance  of  the  part- 
nership, to  the  plaintiff  individually;  and  also  patterns,  moulds,  and 
dies  used  in  the  manufacture.  The  copartnership,  with  some  changes  in 
its  members,  had  existed  for  many  years,  and  a  large  quantity  of  stoves 
under  the  complainant's  patents  had  been  manufactured  and  sold  by  the 
firm  in  the  ordinary  course  of  its  business,  for  the  benefit  of  the  firm; 
and  its  accounts  had  been  at  various  time&r  adjusted  and  settled  between 
the  copartners,  including  the  manufacture  and  sale  of  similar  stoves. 
The  stoves  that  have  come  into  the  hands  of  the  receiver  werelmanufact- 
ured  during  the  copartnership,  and  are  those  only  which  remained  un- 
disposed of  at  the  dissolution  of  the  firm.  The  plaintiff  seed  to  enjoin 
the  defendant  from  selling  these  stoves,  and  the  dies,  pati  3ms,  etc., 
upon  the  ground  that  the  plaintiff  is  the  sole  owner  of  the  ]  atents  un- 
der which  the  stoves  were  made;  and  that  whatever  licensi  might  be 
implied  in  favor  of  the  firm,  or  of  the  copartner.  Lent,  to  ma  ce  and  sell 
the  stoves  during  the  continuance  of  the  firm,  such  license  w 
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personal  one;  that  the  license  to  make  and  to  sell  are  distinct,  sul^stantive 
rights,  and  that  any  implied  license  either  to  make  or  to  sell  was  deter- 
mined instantly  upon  the  dissolution  of  the  firm;  and  that  the  receiver, 
therefore,  acquired  no  authority  to  sell,  and  cannot  do  so  without  in- 
fringement of  the  complainant's  patent-rights. 

It  is  not  disputed  by  the  plaintiff  that  a  license  to  the  firm  of  Mont- 
ross  &  Lent  is  to  be  legally  inferred  from  the  circumstances,  "to  manu- 
facture the  patented  articles,  and  to  sell  such  of  them  as  were  sold  dur- 
ing the  existence  of  the  firm."  The  facts  and  the  circumstances,  includ- 
ing the  conduct  and  acts  of  both  parties  during  a  long  series  of  years, 
are  such  as  to  leave  no  question  of  a  license  to  that  extent.  See  Hap- 
good  V.  HewUty  119  U.  S.  226,  232, 7  Sup.  a.  Rep.  193;  Wade  v.  Meicalf, 
16  Fed.  Rep.  132;  American  Taberworks  v.  Bridgewater  Iron  Oo.,  26  Fed. 
Rep.  334;  Herman  v.  Herman,  29  Fed.  Rep.  92. 

In  Adami  v.  Bwrke,  17  Wall.  453,  456,  Mr.  Justice  Miller  says: 
'*The  right  to  sell  and  the  right  to  use  are  each  substantive  rights,  and  may 
be  granted  or  conferred  separately  by  the  patentee.  But  in  the  essential 
nature  of  things,  when  the  patentee,  or  the  person  having  bis  rights,  sells  a 
machine  or  instrument  whose  sole  value  is  in  its  use,  he  receives  the  consid- 
eration for  its  use,  and  he  parts  with  the  right  to  restrict  that  use. " 

All  the  stoves  manufiictured  by  this  firm  were  made  for  the  purpose 
of  BaJLe,  and  not  for  use  by  the  firm.  The  same  facts,  therefore,  that  war- 
rant and  necessitate  in  this  case  the  inference  of  a  license  to  manufacture, 
necessarily  include  the  right  to  sell  as  well  as  to  make,  as  that  was  the 
only  purpose  and  interest  of  the  firm  in  their  manufacture.  Following 
the  language  of  Mr.  Justice  Miller  above  quoted,  the  sole  value  of  the 
license  and  of  the  stoves  to  the  firm  in  this  case  was  the  right  to  sell 
them.  The  license  implied  here  was  undoubtedly  a  license  to  make  and 
to  sell. 

I  see  no  just  reason  for  holding  the  license  to  sell,  implied  under  such 
circumstances,  to  be  ended  at  the  moment  of  the  dissolution  of  the  firm. 
The  language  of  the  circuit  judge  in  Ha^good  v.  Hewitt,  supra,  and  ap- 
proved by  the  supreme  court,  that  "the  right,  being  a  mere  personal 
one,  was  not  transferable,  and  was  extinguished  by  the  dissolution  of 
the  corporation,"  must  be  interpreted  in  reference  to  the  facts  of  that 
case,  which  had  reference  only  to  new  goods,  made  by  an  independent 
corporation  after  the  dissolution  of  the  former  corporation. 

The  implied  license  that  is  inferred  from  the  acts  and  dealings  of  the 
parties  is  in  the  nature  of  an  estoppel  to  prevent  what  would  otherwise 
be  a  gross  injustice,  if  not  fraud.  Every  reason  that  exists  for. inferring 
a  license  to  sell  before  dissolution  the  stoves  that  were  made  by  the 
firm  for  the  purpose  of  sale,  applies  equally  in  favor  of  a  license  to  sell 
after  dissolution  such  stoves  as  then  remained  unsold,  for  the  purpose 
of  winding  up  the  concern.  As  respects  the  right  of  the  copartner  Lent, 
I  know  of  no  principle  of  law  that  would  make  his  right  to  sell  after 
dissolution  any  less  than  before.  A  partnership,  and  the  rights  of  part- 
ners, are  not  ended  by  dissolution.  A  dissolution,  as  Kent  observes, 
(8  Kent,  Comm.  *63,)  is  "in  some  respects  prospective  only."     While 
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neither  party  can  bind  the  other  by  new  contracts,  both  have  the  same 
right  as  before  to  sell  the  partnership  effects  for  the  purposes  of  settle- 
ment and  distribution.  "A  dissolution,"  says  Denio,  J.,  in  Robbins  v. 
FuUer,  24  N.  Y.  670,  "though  it  annulled  the  powers  of  the  respective 
partners  for  many  purposes,  *  *  *  djd  not  put  an  end  to  their 
authority  to  administer  the  assets  in  accordance  with  the  rights  and 
interests  of  the  parties  interested  in  them,  and  with  the  intention  of  the 
partnership  enterprise.  For  this  purpose  the  partnership  is  considered 
as  continuing."  For  that  purpose,  say  the  court  in  Murray  v.  Afumford, 
6  Cow.  441,  "the  partnership  may  be  said  still  to  continue,  with  all  the 
incidents  belonging  to  that  relation." 

It  is  evident,  therefore,  that  Lent,  as  one  of  the  partners,  had  an  equal 
right  with  the  complainant  to  sell  the  stoves  on  hand  after  the  dissolu- 
tion as  much  as  before.  That  right  still  exists  in  him,  except  in  so  far 
as  it  is  abridged  by  the  appointment  of  the  defendant  as  receiver  in  the 
action  pending  between  the  parties  in  the  state  court.  The  receiver  in 
such  a  case  is  but  the  arm  of  the  court  to  carry  out  and  perform  what 
the  court  adjudges  ought  to  be  performed  as  between  the  parties  to  the 
cause.  So  long  as  one  of  the  parties  has  a  legal  right  to  sell  the  pat- 
ented article,  or  have  it  sold  for  the  firm's  benefit,  the  court,  having  ju- 
risdiction of  the  parties  and  of  the  subject-matter,  must  have  the  power, 
through  its  receiver,  to  do  what  either  of  the  parties  have  the  right  to 
have  done.  In  substance  and  in  effect,  the  sale  in  such  a  case  is  through 
an  agency  and  an  authority  invoked  by  a  party  who  has  a  right  to  sell, 
and  who  asks  the  aid  of  the  court  for  that  purpose.  The  general  rule 
that  a  mere  naked  license  is  not  transferable  seems  to  me  to  have  no  ap- 
plication to  such  a  case ;  because  the  receiver  sells  for  the  benefit  of  the 
licensees  themselves,  not  for  the  use  and  benefit  of  others.  These  stoves, 
to  the  value  of  about  $16,000,  are  lawfully  in  the  receiver's  hands,  to 
be  sold  for  the  benefit  of  the  firm,  who  were  licensed  to  sell  them,  and 
whose  right  to  sell  them,  or  to  have  them  sold,  exists  still,  notwithstand- 
ing the  dissolution.  If  they  cannot  be  sold  by  the  receiver,  they  can- 
not be  sold  by  any  one;  since  his  authority,  for  the  time  being,  stands 
in  lien  of  that  of  the  parties  themselves.  It  would  be  an  opprobrium 
upon  the  law,  and  a  gross  incongruity,  to  hold  that  the  court  could  not 
effect,  through  its  receiver,  upon  a  disagreement  of  the  parties,  a  sale 
that  either  of  the  parties  is  authorized  to  make ;  or  that  the  complain- 
ant, iix>m  mere  obstinacy  or  caprice,  might  legally  insist  that  the  firm 
property  that  he  had  licensed  to  be  made  and  sold  for  the  firm^s  benefit 
should  be  broken  np  into  old  iron,  instead  of  being  devoted  to  the  uses 
of  the  firm;  and  it  would  be  a  strange  perversion  of  equity  to  sustain 
such  a  purpose  by  injunction. 

Again,  there  is  no  reason  for  treating  the  implied  license  in  this  case 
as  a  mere  personal  privilege,  to  be  exercised  by  the  partners  in  person 
alone.  The  extent  of  a  .license  is  such  as  the  contract  of  the  parties 
makes  it.  Black  v.  Hubbard y  3  Ban.  &  A.  89;  Idghtner  v.  Boston  & 
A,  R.  Cb.,  1  Tx)w.  338.  If  made  to  the  licensee  "and  assigns,"  it  is 
transferable  without  limit.   The  license  may^  indeed,  be  made  expressly 
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to  an  individual,  to  be  used  by  himself  alone,  and  hbi  through  agents 
or  employes.  The  extent  of  the  license  is  a  question  of  construction, 
and,  as  in  the  case  of  other  contracts  expressed  or  implied,  is  to  be  de- 
termined in  accordance  with  the  intention  of  the  parties.  A  license  to 
a  man  engaged  in  business  to  make  and  sell  a  patented  article  in  his 
business  generaUy,  unless  there  were  something  else  to  restrict  it,  would 
manifestly  be  co-extensive  with  his  business,  and  would  continue  till  his 
business  was  wound  up.  The  licensee  in  such  a  case  is  not  restricted  to 
manufacturing  with  his  own  hands,  or  selling  by  his  own  personal  efforts 
only.  He  may  employ  as  many  hands  and  as  many  salesmen  and  agents 
as  his  business  will  admit.  So  long  as  the  articles  are  made  and  are  sold 
in  his  business,  and  for  his  use  and  benefit,  the  sale  would  be  within 
the  license,  though  effected  by  the  hands  of  hundreds  of  different  agents 
and  employes. 

The  license  necessarily  implied  from  the  circumstances  in  this  case  is 
a  license  to  manufacture  during  the  continuance  of  the  firm,  and  to  sell 
all  the  manufactured  articles  for  the  benefit  of  the  firm  until  it  is  legally 
wound  up,  after  dissolution  as  much  as  before,  and  by  any  agency  that 
may  be  legally  invoked  in  order  to  wind  up  the  business.  The  license 
must  be  construed  as  so  intended,  because  any  other  construction  would 
be  unreasonable  and  ruinous.  A  sale  by  a  receiver  of  the  stoves  lawfully 
manufactured  for  the  purposes  of  sale  during  the  continuance  of  the 
partnership  is  by  necessary  implication  a  part  of  the  license  to  the  firm 
to  manufacture  and  sell;  because  the  receivership  is  a  lawful  agency  for 
the  sale  of  the  firm  assets  for  the  benefit  of  the  firm,  as  much  so  as  that 
of  a  salesman  appointed  by  the  parties  themselves  to  effect  the  same  ob- 
ject, either  during  the  partnership,  or  after  its  dissolution. 

Substantially  the  same  question  is  presented  upon  the  insolvency  or 
death  of  one  who  had  been  licensed  by  the  patentee  to  make  and  sell 
the  patented  article,  as  respects  the  right  of  the  executor,  administrator, 
or  assignee  in  insolvency,  as  the  case  may  be,  to  sell  the  goods  remaining 
on  hand  at  the  time  of  the  licensee's  death  or  insolvency.  If  the  license 
was  not  to  assigns,  it  is  settled  that  no  new  goods  could  be  made  under 
the  license  by  the  assignee  or  personal  representatives  of  the  licensee, 
though  the  term  of  the  license  had  not  expired.  Oliver  v.  Rumford 
Chem.  TForite,  109  U.  &.  75,  83,  3  Sup.  a.  Rep.  61;  Curran  v.  Craig, 
22  Fed.  Rep.  101.  But  though  this  situation,  as  respects  goods  on 
hand,  must  have  arisen  often,  no  case  has  been  cited,  nor  have  I  found 
any,  in  which  it  has  been  denied,  or  any  doubt  intimated,  that  the  as- 
signee or  executor  might  lawfully  sell  the  patented  articles  that  had  been 
lawfully  made  for  sale  under  the  license.  This  is  no  slight  negative 
evidence  of  t|;)e  practical  interpretation,  at  least,  of  the  intent  of  such 
a  license.  Were  the  rule  pf  law  otherwise,  since  death  may  happen 
at  any  moment,  no  one  could  venture  to  do  business  under  such  a 
license,  except  at  the  peril,  in  case  of  death,  of  the  loss,  it  might  be,  of 
all  fais  capital.  If  the  license  were  in  writing,  a  provision  might  doubt- 
less be  inserted  providing  for  the  winding  up  of  the  business  by  personal 
representatives,  or  an  assignee,  though  no  general  transfer  '^to  assigns** 
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was  intended.  Such  a  special  provision,  however,  would  hardly  be  ex- 
pected; and  in  my  judgment  it  is  not  necessary,  because  i&irly  contained 
by  necessary  implication  In  the  license  to  make  and  sell.  As  respects 
the  construction  of  the  extent  of  the  license  in  particular  cases,  see  Bdd^ 
ing  V.  Turner y  8  Blatchf.  321;  Lightner  v.  Boston  &  A.  iJ.  Cb.,  1  Low.  838. 

A  further  ground  for  holding  that  the  complainant's  license  extended 
to  a  sale  after  dissolution  is  found  in  the  articles  of  copartnership,  which 
contain  a  provision  that  either  partner  upon  dissolution  may  acquire  the 
firm  property  upon  an  offer  and  acceptance  of  some  sum  to  be  named. 
This  necessarily  implies  that  any  such  stoves  remaining  on  hand  at  the 
time  of  dissolution  are  a  subject  of  sale  to  or  by  either  partner  alike,  and 
hence  it  imports  a  license  to  Lent  to  acquire  tiie  property  individually, 
for  the  purposes  of  general  sale,  and  is  therefore  practically  equivalent  to  a 
license  to  Lent  or  his  assigns.  Wade  v.  Metecdfj  16  Fed.  Rep.  180.  This 
part  of  the  motion  must  therefore  be  denied. 

As  respects  the  patterns,  etc.,  inasmuch  as  these  would  be  of  no  use, 
or  of  trifling  value,  except  ifor  the  further  manufacture  of  stoves,  the  right 
to  sell  them,  with  the  right  to  manufacture  stoves,  would  depend  upon 
the  equitable  right  of  Mr.  Lent  to  a  partnership  in  the  complainant's 
patents.  But  as  I  am  not  able  at  present  to  examine  that  branch  of  the 
motion,  and  there  is  uigent  need  for  an  immediate  decision  as  respects 
the  stoves,  I  decide  only  to  relieve  the  defendant  from  the  stipulation 
made  by  him  in  this  cause  on  the  fourth  of  March,  1887,  so  far  as  re- 
spects the  stoves,  and  to  continue  the  stipulation  in  fiill  force  and  effect 
for  30  days  from  this  date,  as  respects  the  other  articles  except  stoves; 
and  that  the  motion  as  respects  the  patternSi  etc«|  retain  its  place  on  the 
motion  calendar  for  further  hearing. 


Railway  Register  Manitf'g  Go.  v.  Broadway  &  Seventh  Av.  R.  Co. 
(OirefUi  Court,  8.  D.  New  York.    March  11, 1887.) 

PATBim  FOB  IkVENTIONB— RbGIBTBB  fob  Cab  FaBBS— iNFBnrGEMBKT. 

A  patent,  No.  260,526,  dated  July  4, 1883,  panted  to  John  B.  Benton  for  ao 
improvement  in  car-fare  registers,  and  consisting  of  a  combination  which  in- 
cludes a  tell-tale  hand  to  indicate  any  failure  to  reset  the  trip-hand  of  the 
register  at  zero  at  the  commencement  of  a  trip,  is  not  infringed  by  a  device 
incapable  of  being  fixed  at  the  point  where  registration  is  begun  away  from 
the  proper  place,  so  as  to  Indicate  that  fact,  or  act  as  a  teUtale  at  alL 

In  Equity. 

Edward  N.  DUkerBOUf  Jr.j  for  plaintiff. 

John  F.  DUlon  and  John  Daney  Jr.,  for  defendant. 

Wheeleb,  J.  A  permanent  injunction  has  been  granted  in  this  cause 
i^inst  further  infringement  of  the  plaintiff's  patent  No.  260,526,  dated 
July  4|  1882,  and  granted  to  John  B.  Benton  for  an  improvement  in 
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fare-registers.  The  patented  invention  is  a  combination  which  includes 
a  tell-tale  hand  to  indicate  any  failure  to  reset  the  trip-hand  of  the  reg- 
ister at  zero  at  the  commencement  of  a  trip.  26  Fed.  Rep.  522.  The 
te]l-ta]e  hand  of  the  patent  is  moved  with  the  trip-hand  in  resetting,  and, 
if  they  are  reset  at  zero,  moves  with  it  in  registering  fares  until  they  are 
again  reset.  If  they  are  not  reset  at  zero,  the  tell-tale  hand  remains  at 
the  place  at  which  they  are  reset  when  the  trip-hand  moves  forward  in 
registering  fares,  and  indicates  that  registration  was  begun  at  a  wrong 
place.  The  tell-tale  hand  of  the  infringement  moves  the  trip-hand  for- 
ward in  resetting,  and  is  left  by  it  when  registration  begins;,  and,  if  that 
is  begun  at  any  place  other  than  zero,  it  indicates  that  fact.  Since  the 
injunction,  the  defendant  has  commenced  using  another  resetting  device, 
which  the  plaintiff  claims  is  an  equivalent  of  the  tell-tale  hand  in  the 
combination,  and  a  colorable  attempt  to  evade  the  injunction.  The 
plaintiff  has  moved  for  an  attachment  on  account  of  this  use  of  that  de- 
vice. This  device  resets  the  trip-hand  by  moving  it  forward,  and  has  a 
stop  by  which  it  cannot  move  the  trip-hand  beyond  zero.  If  it  is  stopped 
short  of  zero,  and  registration  is  begun,  it  can  be  moved  up  to  zero  when 
the  trip-hand  has  proceeded  in  registration  to  that  point  or  beyond;  and, 
if  it  is  stopped  at  zero,  it  can  be  moved  back  from  that  point  at  any 
time,  and  forward  to  it  again,  without  interfering  with  the  trip-hand  in 
registration.  It  is  therefore  a  stop  on  moving  the  trip-hand  forward  be- 
yond zero,  but  is  not  capable  of  being  fixed  whei-e  registration  is  begun 
away  from  the  proper  place  so  as  to  indicate  thart  fact,  or  act  as  a  tell- 
tale at  all.  Therefore  it  is  not  the  equivalent  of  the  tell-tale  hand  in  the 
combination,  and  its  use  is  not  a  violation  of  the  injunction. 
The  motion  is  denied. 


Kittle  v.  Hali^  and  others. 

(Oireuit  Court,  8.  D.  New  Tork.    Marcli  9, 1887.) 

Patsnts  fob  IirvENTiONS— Invalid  Claim— Disolaucbb—Infringehbnt— Dam- 
ages. 

A  patentee  who  has  retained,  during  the  life  of  his  patent,  an  invalid 
claim,  may  recover  upon  the  valid  claims,  though  he  filed  no  disclaimer  after 
title  decision  holding  the  claim  invalid,  it  appearing  that  the  patent  was  then 
aboat  to  expire  ana  that  it  was  too  late  to  file  a  disclaimer. 

In  Equity. 

The  court  heretofore  decided  (KMe  v.  HaU,  29  Fed.  Rep.  508)  that 
the  complainant,  although  the  third  claim  of  his  patent  was  invalid 
as  having  been  irregularly  inserted,  was,  nevertheless,  the  patent  being 
about  to  expire,  entitled  to  a  decree  for  an  accounting  as  to  the  valid 
claims.  No  disclaimer  was  filed,  and  the  defendants  now  move  to  dis- 
miss the  bill  for  that  reason. 

James  P.  Foster ,  for  complainant. 

JaTnea  A.  WhUney,  for  defendants. 
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CoxE,  J.  It  is  unnecessary  to  follow  the  very  elaborate  discussion  by 
counsel  of  the  question  involved  further  than  to  say  that  I  am  quite 
clearly  of  the  opinion  that  the  decision  in  Yale  Loch  Co.  v.  Sargent^  117 
U.  S.  536,  553,  554,  6  Sup.  Ct.  Rep.  934,  must  be  regarded  as  a  con- 
troDing  authority  in  favor  of  the  complainant.  That  was  a  suit  upon  a 
reissued  patent  containing  five  claims.  Only  one,  the  first,  was  alleged 
to  be  infringed,  and  apparently  this  was  the  only  claim  considered  in 
the  court  below.  The  complainant  obtained  a  decree  for  an  injunction, 
and  for  damages  amounting  to  several  thousand  dollars.  The  supreme 
court  held  that  claim  No.  4  of  the  reissue  was  clearly  void;  that  there 
was  no  unreasonable  delay  in  filing  a  disclaimer,  for  the  reason  that  tlie 
patentee  had  not  before  been  informed  of  the  invalidity  of  the  claim; 
and  that  no  disclaimer  could  then  be  filed,  as  the  patent  had  expired. 
The  decree,  except  as  to  costs,  was,  nevertheless,  in  all  things  affirmed. 
In  other  words,  a  patentee  who  had  retained,  during  the  life  of  the  patent, 
an  absolutely  invalid  claim,  was  permitted  to  recover  upon  the  valid 
claims,  though  no  disclaimer  was  filed  or  was  possible  when  the  decision 
was  rendered.  In  the  case  in  hand,  for  various  reasons  not  necessary  to 
discuss,  the  hearing  was  delayed  until  within  a  few  weeks  of  the  expira- 
tion of  the  patent.  The  complainant  was  then  for  the  first  time  told 
that  his  third  claim  was  void.  After  the  decision  was  made,  it  was 
probably  too  late  tb  file  a  disclaimer;  but,  in  any  event,  it  would  have 
been  operative  for  less  than  a  day,  and  the  filing  would  have  been  a  vain 
and  inconsequential  act.  It  would,  in  such  circumstances,  be  most  in- 
equitable, after  deciding  that  the  complainant  has  made  a  meritorious 
invention,  to  turn  him  out  of  court  upon  the  application  of  an  infringer, 
anless  the  proposition  that  he  is  remediless  is  an  exceedingly  plain  one. 
Believing,  however,  that  the  doctrine  of  the  Yale-Sargent  Case  will  re- 
quire an  affirmance  of  the  decree  in  this  regard,  it  is  clearly  the  duty  of 
tiie  court  to  deny  the  motion. 

A  decree  should  be  entered  for  the  complainant  in  accordance  with 
the  decision  heretofore  filed,  but  without  costs. 
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May  v.  Juneau  Co. 
(CireuU  Court,  W,  D.  Wit&ntin.    February  11, 1887.) 
L  Patents  fob  Invention»— Liabilitt  of  County  fob  iNFBiNOEinBNT— Fbato 

OF  Ck)NTBA0T0B  FOB  COUNTT  JaIL. 

A  contract  for  building  a  county  Jail  provided  for  a  patent  lock  device, 
-which  was  put  in  by  the  contractor  or  a  subcontractor,  but  without  authoritv 
from  the  owner  of  the  patent.  In  less  than  two  years  after  the  county  took 
possession  of  the  jail  the  patent  expired,  and  in  the  mean  time  the  lock  de- 
vice was  not  used.  The  county  authorities  knew  nothing  of  the  contractor 
having  put  in  the  lock  without  authority  from  the  patentee.  Held,  that  the 
coun^  was  not  liable  in  tort  for  infringement  of  the  patent.^ 
d.  Samb—Assionmbnt— Damages  for  Priob  Infringements. 

The  assignment  of  a  patent  does  not  ordinarily  transfer  the  right  to  dam- 
ages for  infringements  prior  to  the  assignment;  and  held,  that  a  sale  and  as- 
signment by  an  administrator,  under  order  of  court,  of  a  number  of  patents 
belonging  to  the  deceased,  some  of  which  had  expired,  the  sale  being  for  a 
nominal  sum,  contained  no  circumstances  to  vary  the  general  rule. 

O.  W.  HadeUm,  (Jf.  C  Burcky  of  counsel,)  for  plaintiff. 

F.  S.  VeedeTy  {Pinney  &  Sanborn^  of  counsel,)  for  defendant. 

BuNN,  J.,  (charging  jvryS)  This  is  an  action  of  trespass  on  the  case 
under  the  laws  of  congress  for  the  infringement  of  a  patent-right.  The 
evidence  being  in  on  both  sides,  the  defendant's  counsel  now  asks  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant,  upon  the 
following  grounds,  to-wit:  Mrd,  that  the  action  being  in  tort  for  the  in- 
fringement of  a  patent-right,  the  county  is  not  liable;  second,  the  assign- 
ment of  the  patent  from  the  executor  to  the  plaintiff  did  not  carry  with 
it  the  right  to  maintain  actions  for  infringement  of  the  patent  occurring 
previous  to  the  assignment  of  the  patent,  and  during  the  life-time  of  her 
^usband,  the  patentee. 

I  When  this  case  was  before  the  court  upon  demurrer  to  the  complaint, 
the  first  question  above  stated  was  argued  and  submitted,  and  the  court 
looked  into  the  authorities,  and  considered  the  question  of  the  liability 
of  a  county  in  such  a  case.  The  demurrer  was  overruled  pro  forma,  and 
the  question  reserved  for  further  consideraion  upon  the  trisJ,  when  it 
was  supposed  the  facts  would  more  precisely  appear.  The  evidence  is 
now  in,  and  there  is  no  question  made  about  the  facts.  From  these  it 
appears  that  the  plaintiff's  patent  consists  in  a  certain  device  for  locking 
and  unlocking  at  once  all  the  cells  of  a  jail  by  the  sheriff  or  turnkey  from 
the  outside,  standing  In  a  position  where  he  oan  view  the  interior  of  the 
jail,  and  observe  the  situation  and  attitude  of  the  prisoners,  and  so  shield 
himbdf  from  assault  by  any  desperate  or  iU-disposed  prisoner.    The  pat- 

^  A  (Atv  is  liable  in  its  corporate  capacity  for  the  infringement  of  a  patent,  Munson  v. 
City  of  New  York,  3  Fed.  Kep.  339,  although  the  infringement  was  by  the  fire  depart- 
ment of  the  city,  and  such  department  was  separately  incorporated.  Brickili  v.  City  of 
New  York,  7  I^.  Rep.  479. 

See,  also.  May  v.  Mercer  Co.,  pott,  246 ;  May  v.  Loean  Co.^Oft,  250 ;  May  y.  Buchanan 
Co.,  28  Fed.  Rep.  469 ;  May  v.  County  of  Fond  du  Lac,  27  Fed.  Rep.  691« 
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ent  .was  issued  to  Edwin  May,  October  4,  1859,  and  was  to  run  14 
years,  or  until  October  4,  1873.  There  was  an  extension  for  seven 
years,  which  continued  the  life  of  the  patent  until  October  4, 1880,  when 
it  expired.  The  Juneau  county  jail  was  built  by  a  contractor,  under  a 
contract  made  with  a  committee  acting  for  the  county,  in  the  summer 
of  1878.  The  contract  provided  for  one  of  these  locks,  and  the  con- 
tractor, through  a  sub-contractor  of  the  iron  work  of  the  jail,  pursuant 
to  his  contract  with  the  committee,  put  it  on  in  the  fall  of  1878.  The 
evidence,  which  is  uncontradicted,  shows  that  the  county  took  posses- 
sion of  the  jail  about  the  first  of  January,  1879,  but  that  this  lock  device 
was  not  used  during  that  or  the  succeeding  year,  until  after  October  4, 
1880,  when  the  patent  expired,  and  that  neither  the  building  commit- 
tee, sheriff,  nor  architect  knew  anything  of  the  patent,  or  that  the  con- 
tractor or  subcontractor  had  put  in  the  device  without  authority  from 
the  patentee. 

Under  these  circumstances,  it  is  difficult  to  see  upon  what  principle 
the  people  of  the  county,  who  must  be  taxed  to  pay  any  judgment  the 
plaintiff  may  recover,  can  be  held  liable  in  tort  for  the  infringement. 
The  contractor,  no  doubt,  might  be  made  liable  if  he  put  in  the  device 
without  authority  from  the  patentee.  And  my  first  impression  was  that 
the  county,  if  it  adopted  the  device  and  used  it,  could  not  be  heard  to 
say  that  it  had  not  authorized  it,  and  in  doing  so  had  infringed  the  plain- 
tiff's patent.  But  the  more  I  have  thought  of  the  question,  and  looked 
into  the  adjudged  cases,  the  more  have  I  been  led  to  the  conclusion  that 
there  is  no  principle  of  law,  in  the  absence  of  any  statutory  provision,  by 
virtue  of  which  the  county  can  be  held  in  this  form  of  action.  The  same 
question  was  argued  on  general  demurrer  before  the  United  States  circuit 
court  for  the  Southern  district  of  Ohio  in  the  case  of  Jacobs  v.  Board 
Comers  HamiUon  Co,j  1  Bond,  500,  and  it  was  there  held  that  the  board 
of  county  commissioners  could  not  be  made  liable  in  their  official  capac- 
ity; following  (hnimtsdoners  Hamilton  Co.  v.  Mighels,  7  Ohio  St.  109,  a 
leading  and  well-considered  case,  where  all  the  authorities  are  reviewed. 
The  question  has  also  been  decided  in  the  same  way  by  the  supreme  court 
of  Iowa,  and  by  various  other  courts.  It  would  be  difficult  to  answer 
the  reasoning  of  these  cases.  At  least,  I  have  found  it  so.  There  are 
also  some  facts  in  this  case,  very  favorable  to  the  county,  now  appearing 
on  the  trial,  which  did  not  appear  in  the  adjudged  cases  referred  to,  and 
which  were  not  presented  by  the  demurrer  in  this  case. 

The  way  it  now  appears,  from  the  imdisputed  evidence,  is  that  the 
tax-payers  of  the  county,  who  are  the  real  parties  in  interest  defendant, 
have  had  nothing  whatever  to  do  with  the  alleged  infringemelt  of  the 
plaintiff's  right.  They  have  not  infringed  it  themselves,  nor  at  thorized 
any  one  else  to  so  infringe  it;  and,  if  this  is  so,  it  is  difficult  to  discover 
upon  what  principle  they  can  be  made  to  suffer  as  for  a  trespas  .  They 
have  paid  for  what  they  got,  and  got  what  they  paid  for,  wit]  out  any 
knowledge  or  intimation  that  anybody's  rights  had  been  infr  nged  by 


the  contractor  until  this  suit  was  brought;  and,  though  they 


contractor  for  it,  they  had  no  use  of  the  plaintiff's  device  until  after  the 
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patent  had  expired.  Whether  they  have  ever  used  it  since  I  believe 
does  not  appear  in  the  evidence. 

I  am  unable  to  discover  anything  in  the  case  to  connect  the  building 
committee  with  the  infringement  of  the  patent;  but,  even  if  there  was, 
it  would  by  no  means  follow  that  the  consequence  of  the  malfeasance 
could  be  visited  upon  the  county.  They  were  appointed  by  the  author- 
ities of  the  county,  the  county  board  of  supervisors,  for  certain  specified 
and  limited  purposes.  They  were  to  make,  receive,  and  examine  plans 
and  specifications,  receive  bids,  and  let  the  contract  on  behalf  of  the 
county.  Their  authority  did  not  extend  to  the  doing  of  any  unlawful 
act  whatever,  and  therefore,  if  they  had  infringed  the  plaintiff's  right  in 
so  doing,  they  were  not  acting  within  the  scope  of  their  authority. 
There  is  no  one  authorized  to  act  as  the  general  agent  of  a  county.  The 
relation  of  principal  and  agent  does  not  exist  between  a  county  and  any 
of  its  officers.  All  its  officers  are  chosen  with  certain  special  and  enu- 
merated powers,  which  they  cannot  transcend.  So  long  as  they  keep 
within  these  powers  the  county  is  bound,  but  no  further. 

The  county  itself  is  but  a  political  subdivision  of  the  state,  created  by 
the  sovereign  power  of  the  state,  and  set  apart  for  certain  political  and 
administrative  purposes.  The  authority  which  it  exercises  is  but  part 
and  parcel  of  the  general  police  and  administrative  power  of  the  state. 
The  people  of  each  county,  it  is  true,  have  power  to  tax  themselves  for 
the  building  of  a  court-house  and  jail,  and  it  is  their  duty  to  do  so;  but 
these,  again,  when  constructed,  are  a  part  of  the  general  agency  and  ap- 
pliances which  the  state  adopts  for  the  general  administration  of  justice 
in  the  state,  and  the  people  of  the  county  have  only  an  interest  in  them 
in  common  with  all  the  people  of  the  state.  The  administration  of  civil 
affairs  is  imposed  upon  the  county,  not  at  their  own  solicitation,  but  by 
the  sovereign  power  of  the  state.  It  is  not  so  with  municipal  corpora- 
tions proper,  like  cities  and  villages,  which  obtain  their  charters  upon 
request,  and  which  are  granted  certain  privileges  and  franchises  which 
are  of  value  to  the  incorporators,  and  in  which  they  have  a  direct  interest 
not  shared  by  others.  And  this  seems  to  be  one  ground,  perhaps  the 
main  ground,  of  distinction  between  the  liability  of  cities  and  villages, 
which  are  municipal  corporations  proper,  on  the  one  hand,  and  towns 
and  counties,  which  are  but  quasi  corporations,  on  the  other.  The 
former  may  be  held  liable  for  the  misfeasance  or  non-feasance  of  their 
officers  acting  in  the  line  of  their  authority,  while  the  latter,  it  is  gener- 
ally held,  cannot  be,  unless  made  so  by  statute.  The  distinction  is 
well  grounded,  and,  I  am  inclined  to  believe,  though  with  no  very  high 
degree  of  confidence,  is  applicable  to  the  case  at  bar.   ' 

But  on  the  proposition  that  the  undisputed  facts  of  the  case  do  not 
implicate  the  building  committee  in  the  alleged  wrongful  act  I  have 
something  more  of  confidence.  •  The  committee  let  the  contract  to  cer- 
tain builders  or  contractors,  engaged  in  an  independent  calling,  to  fur- 
nish all  materials,  and  construct  the  jail  according  to  certain  plans  and 
specifications.  Among  other  things,  the  contractors  were  to  put  in  this 
device  for  locking  and  unlocking  the  jail  and  cells,  which  the  committee 
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then  found  in  use  in  other  jails  and  prisons  of  the  state.  Is  there  any 
implication  that  the  committee,  in  so  doing,  authorized  or  contemplated 
a  trespass?  Is  not  the  implication  rather  that  the  contractor  was  to  put 
this  lock  in,  as  he  did  everything  else,  at  his  own  expense,  and  in  a  le- 
gitimate way,  the  county  paying  for  the  building  when  finished?  Sup- 
pose the  contract  had  provided  that  the  builder  should  construct  the 
chimneys  of  Philadelphia  pressed  brick,  or  shingle  the  roof  with  sawed 
shingles.  Suppose,  further,  that  there  was  a  patent  upon  the  manufact- 
ure of  Philadelphia  pressed  brick,  or  upon  sawed  shingles.  The  con- 
tractor, instead  of  bargaining  with  one  who  owns  the  patent,  or  has  the 
right  to  manufacture  these  articles,  takes  them,  we  will  say,  by  a  tres- 
pass, from  some  person  who  has  made  them  in  violation  of  the  patent. 
They  are  put  into  the  structure  of  the  jail,  and  become  a  part  of  the 
realty.  The  title  changes,  though  the  articles  are  taken  by  a  trespass. 
The  county,  without  any  knowledge  of  the  wrong,  accepts  the  building, 
and  pays  the  contractor.  Is  it  not  evident  that  the  owner  of  the  brick, 
or  of  the  shingles,  though  taken  from  him  wrongfully,  can  neither  re- 
claim his  property,  nor  maintain  trespass  against  the  county?  And  is 
the  owner  of  the  patent  in  any  difierent  or  better  plight?  Must  he  not 
look  to  thQ  contractor  or  to  the  manufacturer  for  redress,  rather  than  the 
people  of  the  county,  or  the  building  committee,  who  are  innocent  of  any 
wrong? 

2.  On  the  other  point  it  appears  that  Edwin  May,  the  patentee,  was 
the  owner  of  the  patent  at  the  time  of  the  alleged  infringement.  He 
died  February  27,  1880,  and  Edwin  Forrest  May  was  appointed  his  ex- 
ecutor. On  June  7,  1880,  Edwin  Forest  May  resigned  his  trust  as  ex- 
ecutor, and  on  that  day  George  F.  McGinnis  was  duly  appointed  admin- 
istrator dc  bonis  non  with  the  will  annexed  of  the  estate  of  said  Edwin 
May,  deceased.  On  December  30,  1880,  the  administrator  petitioned 
the  probate  court  of  the  proper  county  for  leave  to  sell  this  and  other 
patents  belonging  to  the  estate  of  the  deceased,  representing  that  they 
were  of  little  value,  and  constituted  all  the  property  belonging  to  the 
estate  not  then  disposed  of.  Leave  was  granted  to  the  administrator  to 
sell  the  patents,  and  on  March  6,  1882,  an  assignment  in  writing  was 
made  of  this  and  other  patents  to  the  plaintiff,  the  operative  clause  of 
which  assignment  is  as  follows,  after  enumerating  certain  patents,  all  of 
which  were  still  in  force  except  the  one  in  suit: 

"Now,  therefore,  to  all  whom  it  may  concern,  be  it  known  that  for  and  in 
consideration  of  the  said  sum  of  fifteen  (15)  dollars  to  me  in  hand  paid,  and 
in  pursuance  to  the  order  and  authority  aforesaid,  I,  the  said  George  F.  Mc- 
Ginnis, as  administrator  of  the  estate  of  said  Edwin  May,  deceased,  have 
sold,  assigned,  transferred,  and  set  over,  and  do  hereby  sell,  assign,  transfer, 
and  set  over,  unto  the  said  Sarah  May,  all  the  right,  title,  interest,  claims, 
and  demands  whatsoever  which  the  estet^  of  said  Edwin  May,  deceased, 
has  in,  to,  by,  under,  and  through  the  said  improvements,  and  the  letters 
patent  and  extensions  thereof  therefor  aforesaid;  the  same  to  be  held  and 
enjoyed  by  the  said  Sarah  May  for  her  own  use  and  behoof,  and  for  the 
use  and  behoof  of  her  legal  representatives,  to  the  full  end  of  the  term  for 
which  said  letters  patent  and  extensions  thereof  are  nr  may  be  granted,  as 
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fully  and  entirely  as  the  same  would  have  been  held  and  enjoyed  by  said 
estate  had  this  assignment  and  sale  not,  been  made,  and  as,  by  and  under  the 
order  and  authority  aforesaid,  I,  as  such' administrator,  can  or  ought  to  grant, 
sell,  and  assign  the  same. " 

The  question  is  whether  this  assignment  carries  with  it  the  right  of 
action  for  infringements  of  the  patent  while  Edwin  May  was  the  sole 
owner;  and  it  seems  clear,  on  principle  and  authority,  that  it  does  not. 
The  language  used  refers  only  to  the  then  present  and  future  interest  in 
this  patent,  and  cannot  be  construed  to  cover  rights  of  action  which  ac- 
crued to  the  patentee  for  infringements  during  his  life-time. 

The  precise  point  was  decided  by  Judge  Blatchpord  in  the  case  of 
Dibble  V.  AuguVj  7  Blatchf.  86.  The  language  of  the  assignment  there 
was  as  follows:  "All  his,  said  Robertson's,  right,  title,  interest,  claim, 
or  demand  whatsoever  in,  to,  or  under  the  said  letters  patent."  This 
language  was  held  to  refer  wholly  to  the  future,  and  to  convey  only  the 
right  to  claims  for  infringements  which  should  arise  after  the  assignment. 
But  there  is  still  higher  authority  upon  this  question.  The  same  point 
was  ruled  by  the  supreme  court  in  the  case  of  Moore  v.  Marshy  7  Wall. 
515,  where  it  was  held  that  the  original  owner  of  a  patent,  who  has  sold 
his  right  under  a  patent,  may  recover  for  an  ufringement  committed 
during  the  time  he  was  the  owner.  In  that  case  the  patentee  had  as- 
signed a  half  interest  in  the  patent,  and  after  the  assignment  he  brought 
action  to  recover  damages  for  an  infringement  committed  before  the  as- 
signment, and  while  he  was  the  sole  owner,  and  the  court  say  that  un- 
'  less  be  can  maintain  the  action  there  can  be  no  redress,  as  it  is  too  plain 
for  argument  that  a  subsequent  assignee  or  grantee  can  neither  maintain 
an  action  in  his  own  name,  nor  be  joined  with  the  patentee  in  maintain- 
ing it,  for  any  infringement  of  the  exclusive  right  committed  before  he 
became  interested  in  the  patent.     The  c'ourt  further  adds: 

''Undoubtedly  the  assignee  therec^r  stands  in  the  place  of  the  patentees, 
both  as  to  right  under  the  patent  and  future  responsibility;  but  it  is  a  great 
mistake  to  suppose  that  the  assignment  of  a  patent  carries  with  it  a  transfer 
of  the  right  to  damages  for  an  infringement  committed  before  such  assign- 
ment. " 

No  more  than  would  the  sale  of  a  farm  carry  with  the  title  the  right 
to  sue  for  trespasses  committed  upon  the  land  previous  to  the  convey- 
ance. 

But  it  is  claimed  that  the  circumstances  under  which  the  assignment 
in  this  case  was  made  should  be  looked  into  to  determine  the  intention 
of  the  parties.  But  I  am  unable  to  discover  anything  in  these  circum- 
stances to  take  the  case  out  from  the  ordinary  rule  that  when  the  writing 
is  clear  and  unambiguous  in  its  terms,  that  there  is  no  need  to  resort  to 
construction,  and  that  the  words  are  to  be  interpreted  according  to  their 
usual  and  natural  meaning.  It  seems  there  were  several  patents  belong- 
ing to  the  estate.  Some  of  them — I  think  this — ^had  already  expired. 
They  were  represented  in  the  petition  for  leave  to  sell  to  be  of  little  value. 
The  order  of  the  court  grants  leave  to  sell  the  patents.  But  neither  the 
petition  nor  the  order  of  the  court  contains  any  hint  of  any  right  to 
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damages  for  previous  infringements.     The  consideration  named  for  the 
assignment,  $15,  is  merely  nominal,  which  would  rather  make  against 
the  idea  of  an  intention  to  sell  anything  more  than  the  patents.     It  may 
just  as  well  be  supposed  that  the  administrator  knew  nothing  of  these 
previous  infringements,  or  considered  them  of  no  value,  and  therefore 
had  no  intention  of  assigning  the  right  to  sue  for  them,  as  that  he  knew 
of  them,  and  failed  to  ask  leave  to  sell  the  right,  or  to  use  apt  language 
for  that  purpose  in  the  assignment;  or  he  may  have  considered  them  too 
valuable  to  sell  for  so  inconsiderable  a  sum.     In  any  case,  I  see  no 
reason  for  going  outside  the  language  to  determine  the  intention;  or,  if 
we  should  be  at  liberty  to  do  so,  I  find  nothing  in  the  situation  of  the 
parties,  or  the  circumstances  of  the  case,  to  take  it  out  of  the  general 
rule  of  interpretation. 

I  think  it  my  duty  to  say  to  you  that  you  may  return  a  verdict  for 
the  defendant. 


May  and  others  v.  Mercer  Co. 
iOireuU  Court,  D,  Kentucky,    February  25, 1887. 'J 

1.  CoiTNTiBS— Ik  Kentucky— Liability  for  Infringement  of  Patent. 

A  Kentucky  county  is  a  corporation,  and  an  action  can  be  maintained  against 
it  for  the  infringement  of  a  patent. 

a.  Patents  for  Inventions— Aotion  for  Infringement— Pleading— Rbv.  St. 
U.  S.  §  4819. 

Under  Rev.  St.  XT.  S.  §  4919,  providing  that  "damages  for  the  infringement 
of  any  patent  may  be  recovered  by  action  on  the  case,  **  it  is  suflBcient  that  the 
plaintiff's  pleading,  in  an  action  to  recover  such  damages,  contains  all  the  al- 
legations material  to  make  an  action  on  the  case,  and  it  will  not  be  demurra- 
ble because  called  a  "petition,"  the  Code  term,  instead  of  "declaration,"  the 
common-law  term. 

8.  Judgment— Conclusiveness— Patbnt-Right—Executor'b  Sale— Confirma- 
tion. 

Where  a  court,  having  general  jurisdiction  of  the  estates  of  decedents,  has 
confirmed  a  sale  by  an  administrator  of  a  right  of  action  for  infringement  of 
a  patent  owned  b]r  the  decedent,  the  order  thus  made  is  conclusive  upon  an- 
other court,  in  which  an  action  is  brought  by  such  assignee  ui)on  such  right 
of  action,  of  the  assignee's  rie;ht  to  sue,  and  the  latter  court  will  not  inquire 
whether  the  former  court  coula,  under  the  statutes  of  the  state,  legally  sell  such 
assets,  or  whether  the  original  order  of  sale  was  broad  enough  to  include  the 
chose  in  action. 

On  Demurrer. 

Barr,  J.  Edwin  May  obtained,  on  the  fourth  of  October,  1859,  a 
patent  from  the  United  States  for  a  new  and  useful  improvement  in  the 
construction  of  prisons.  At  the  end  of  fourteen  years  he  obtained  a  re- 
newal for  seven  years  more  of  his  patent.  He  died  in  Marion  county, 
Indiana,  February  27,  1880,  owning  said  patent-right,  which  expired 
in  the  following  October,  1880.  •  Afterwards  Edwin  Forrest  May  was  by 
the  circuit  court  of  said  county  appointed  executor  of  the  last  will  and 
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testament  of  said  Edwin  May,  deceased.  This  was  March  6, 1880,  and 
afterwards  he  resigned,  (June,  1880,)  and  George  F.  McGinnis  was  ap- 
pointed, on  June  7,  1880,  administrator  de  bonis  non,  with  the  will  an- 
nexed. The  plaintiff  Sarah  May  brought  this  suit  against  the  county 
of  Mercer,  alleging  an  infringement  of  said  patent-right,  and  claiming 
damages  therefor.  In  her  original  petition  she  claimed  this  as  the  as- 
signee of  McGinnis,  administrator  with  the  will  annexed.  This  right  of 
action  is  based  on  a  purchase  of  this  and  other  assets  of  decedent  at  a 
sale  made  by  said  admin'otrator  about  March  6,  1882,  under  an  order 
of  said  Marion  circuit  court.  The  assignment  is  recited  in  an  amended 
petition ;  subsequently  George  F.  McGinnis,  administrator  with  the  will 
annexed,  was  allowed  to  become  a  plaintiff  with  Sarah  May.  The  suit 
is  now  proceeding  in  their  names. 

The  defendant  has  filed  a  demurrer  to  plaintiff's  petition,  alleging  four 
grounds — (1)  The  court  has  no  jurisdiction  of  this  defendant.  (2)  The 
plaintiff  Sarah  May  has  no  legal  capacity  to  sue.  (3)  This  action  is  not 
maintainable  by  petition;  but  the  cause  of  action  sought  to  be  alleged 
by  the  plaintiff  can  only  be  maintained  by  means  of  an  action  of  tres- 
pass on  the  case,  and  by  declaration  as  at  common  law.  (4)  The  peti- 
tion is  in  divers  other  respects  bad  and  insufficient  in  law,  and  particu- 
larly in  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  this  defendant. 

The  first  and  fourth  grounds  of  demurrer  will  be  considered  together, 
as  they  deny  the  liability  of  the  county  of  Mercer  for  the  infringement 
of  this  patent.  It  is  insisted  that  a  county  is  merely  a  territorial  divis- 
ion of  the  state,  and  exists  solely  as  a  political  subdivision  of  the  state, 
hence  cannot  be  sued  at  aU.  If  this  be  not  true,  then  it  is  insisted  that, 
although  a  county  may  be  sued  upon  contracts  which  are  within  the  ex- 
press or  implied  power  given  to  counties  by  the  law,  they  being  to  that 
extent  corporations,  they  cannot  be  sued  for  this  infringement,  because 
it  is  a  tort,  and  can  only  be  sued  for  in  an  action  of  trespass  on  the  case. 
The  counties  in  Kentucky  are  more  than  mere  political  subdivisions  of 
the  state.  They  are  corporations,  and,  within  the  scope  of  the  powera 
given,  can  contract  and  be  contracted  with,  and,  as  a  consequence,  sue 
and  be  sued.  The  usual  representative  of  the  counties  is  the  county 
court,  usually  known  as  the  county  levy  court;  but  sometimes  there 
may  be  other  representatives.  The  county  bonds,  issued  by  commis- 
sioners appointed  under  the  provision  of  a  statute,  or  in  the  statute 
itself,  would  bind  the  county,  if  the  law  is  pursued.  In  regard  to  pub- 
lic buildings,  the  county  court  is  the  representative  agent  of  the  county. 
Article  16,  c.  28,  of  General  Statutes,  provides  "that  county  courts  have 
jurisdiction  to  lay  and  superintend  the  collection  of  the  county  levy; 
erect  and  keep  in  repair  necessary  public  buildings,  bridges,  and  other 
structures,  and  superintend  the  same;  regulate  and  control  the  fiscal 
affairs  and  property  of  the  county ;  make  provision  for  the  maintenance 
of  the  poor ;  and  provide  for  a  good  condition  of  public  highways  in  the 
county ;  and  to  execute  all  of  its  orders  consistent  with  law  and  within  its 
jurisdiction."     In  fourth  section  of  article  17  of  same  chapter  it  is  pro- 
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Tided  that  ''the  county  court,  as  the  court  of  claims  of  each  county,  shall 
cause  to  be  erected,  and  keep  in  repair,  a  secure  and  sufficient  county 
jail;  and  upon  a  failure  to  erect  and  keep  in  repair  a  good  and  sufficient 
jail,  each  member  jof  the  court  whose  name  does  not  appear  recorded  in 
favor  thereof,  shall  be  liable  to  a  fine  of  not  less  than  fifty,  nor  more 
than  one  hundred,  dollars."  The  county  courts  are  thus  jiotonly  given 
the  authority  to  erect  and  keep  in  repair  jails,  but  the  individucd  mem- 
bers are  made  liable  in  a  penalty  if  they  do  not  "cause  to  be  erected  and 
keep  in  repair  a  secure  and  sufficient  county  jail." 

It  cannot  be  doubted  that  the  county  courts,  in  the  name  of  the  county, 
could  make  the  necessary  contracts  for  the  erection  and  keeping  in  re- 
pair a  secure  and  sufficient  county  jail,  and,  as  a  consequence,  could  sue 
and  be  sued  upon  such  contracts,  whether  they  be  express  or  implied. 
Washer  v.  BvUUt  Co.,  110  U.  S.  558,  4  Sup.  a.  Rep.  249.  Indeed,  the 
recent  case  of  Laiorence  Co.  v.  ChaUaroi  R.  Go,^  81  Ky.  225,  goes  to  the 
extent  of  deciding  that  public  buildings,  bridges,  etc.,  belong  to  the 
county  as  a  corporation,  and  the  county  may  sue  for  an  injury  done  to 
them  in  an  action  on  the  case.  This  seems  to  be  the  opinion  of  the  court, 
also,  in  Ckiisiian  Co.  Court  v.  Rankin j  2  Duv.  503.  We  are  referred  to 
Wheady  v.  Mercer^  9  Bush,  704,  and  the  manuscript  opinion  in  MMey 
V.  darter  J  as  holding  a  contrary  doctrine. 

The  case  of  WieaUy  v.  Mercer  was  an  efibrt  to  make  the  county  court 
as  a  corporation,  or  the  individual  members  thereof,  liable  in  damages 
for  a  defective  bridge,  which  caused  the  injury  complained  of.  Although 
the  reasoning  of  the  court  indicates  they  would  have  held  the  county  not 
to  be  liable  if  it  had  been  sued,  the  decision  is  clearly  correct,  because 
the  county  court  is  not  a  corporation,  but  only  the  agent  of  the  corpo- 
ration, {.  6.,  the  county »  The  individual  members  of  the  court  would 
not,  of  course,  be  liable,  unless  made  so  by  statute. 

The  manuscript  opinion  seems  to  be  in  conflict  with  the  decision  in 
Lawrence  Co.  v.  Oiattaroi  R.  Co.  The  reasoning  of  this  latter  case,  applied 
to  the  case  at  bar,  would  settle  the  liability  of  the  county  for  this  infringe- 
ment, if  it  has  in  fact  infringed  plaintiff's  patent;  because,  if  a  county 
owns  its  public  buildings,  and  may  sue  for  injuries  done  them,  there  is 
no  reason  why  the  counties  are  not  liable  for  property  taken  and  used  in 
the  erection  of  such  public  buildings,  even  though  the  property  was 
wrongfully  taken.  Indeed,  there  is  no  good  reason  why,  if  this  case  is 
the  law  of  Kentucky,  counties  should  not  be  liable  to  be  sued,  in  regard 
to  injuries  arising  from  neglect  of  the  county  in  regard  to  such  property, 
to  the  same  extent  and  manner  as  cities  would  be.  At  one  time  corpora- 
tions could  not  be  held  liable  for  torts,  because  torts  are  never  au|iorized 
by  corporate  charters,  and  would  therefore  be  vUra  vires;  but  this  t  octrine 
has  been  abandoned.  Salt  Lake  OUy  v.  HoUister,  118  U.  S.  256, 
a.  Rep.  1055. 

Mr.  Walker,  in  his  book  on  Patents,  states  the  law  thus; 

''Section  409.  The  law  is  that  every  private  corporation  is  liable  forlJl  torts 
which  were  authorized  by  that  corporation,  and  for  all  torts  done  ii 
4nc6  of  any  authority  to  act  on  its  behalf  on  the  subject  ^  which  the 
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lates,  and  for  all  torts  ratified  by  the  corporation  after  they  are  committed. 
*  ♦  ♦  Unless  their  charters  otherwise  provide,  public  corporations,  which 
are  liable  at  all  for  infringements  of  patents,  are  doubtless  liable  under  the 
same  circumstances,  and  to  the  same  extent,  as  private  corpo];ations  are." 

Clearly  this  county  would  have  been  liable  for  the  agreed  royalty,  had 
there  been  a  contract;  but  as  the  patented  invention  was  used  without 
right  and  without  a  previous  contract,  and  the  recovery  can  only  be  had 
in  an  action  on  the  case,  it  is  insisted  there  can  be  no  recovery.  If  the 
county  had  taken  stone  or  other  material,  and  used  thena  in  the  erection 
of  this  jail,  the  county  could  have  been  sued  for  the  property,  and  the 
value  of  it  recovered.  It  is  insisted,  however,  this  could  only  be  done 
by  waiving  the  tort,  and  suing  in  asmmpsit.  This  would  certainly  be  the 
case  if  the  old  d6ctrine  that  a  corporation  is  not  liable  to  be  sued  for  a 
tort  was  still  the  law;  but,  as  that  doctrine  has  been  abandoned,  why 
should  not  this  corporation,  t.  «.,  the  county,  be  sued  for  thus  taking, 
without  right,  stone  and  other  material,  and  using  it  in  its  jail,  and  dam- 
ages recovered  for  the  wrongful  act? 

The  statute  which  prescribes  an  action  on  the  case,  limits  the  verdict 
to  the  actual  damage  done  the  patentee  by  the  unlawful  use  of  his  pat- 
ent, and  it  is  usual  in  such  suits  for  an  infringement,  by  the  use  of  a 
patent-right,  to  make  the  usual  royalty  the  measure  of  damage  and  re- 
covery. It  is  true,  under  the  statutes,  the  judge  in  his  discretion  may 
enter  a  judgment  beyond  the  actual  damages  sustained,  not  exceeding 
three  times  the  amount  of  the  verdict;  but  this  only  proves  that  congress 
did  not  mean  to  have  this  statutory  property,  t.  e.,  the  exclusive  right 
to  make,  use,  and  sell,  for  a  limited  period,  one's  own  invention,  less 
weU  protected  than  other  property. 

There  are  many  cases  which  hold  that  a  county  cannot  be  sued  at  all, 
— ^this  will,  of  course,  depend  upon  the  nature  and  character  of  the  sub- 
divisions called  "  counties,"  in  the  respective  states, — and  some  that  they 
cannot  be  sued  for  torts;  but,  assuming  that  ar  county  is  a  corporation, 
and  may  sue  and  be  sued  for  its  contracts  made  within  the  scope  of  the 
authority  given  them,  there  is  only  one  case  known  to  me  which  holds 
that  a  county  is  not  liable  for  the  infringement  of  a  patent-right  by  its  use, 
and  that  is  Jacobs  v.  Commissonera  HamiUon  Cb.,  decided  in  1861,  and  re- 
ported in  1  Bond,  500.  That  decision  is  based  upon  the  case  of  Qymmis- 
doners  Hamilton  Co.  v.  Mlghels,  7  Ohio  St.  109.  That  case  was  an  effort  to 
make  the  commissioners  of  Hamilton  county  liable  in  damages  for  bodily 
injuries  caused  Mighds  by  falling  through  a  hole  in  a  stairway  of  the 
court-house,  which  had  been  left  negligently  without  guard  or  protec- 
tion. There  is,  I  think,  a  distinction  between  such  a  case  and  one  which 
seeks  to  recover  damages  for  the  illegal  taking  of  property  and  using  it 
for  the  benefit  of  the  public,  as  is  the  case  at  bar.  SaU  Lake  City  v.  Hal- 
lister^  118  U.  S.  266,  6  Sup.  Ct.  Rep.  1055,  is  an  instructive  opinion 
upon  this  subject.  This  case,  however,  has  not  been  followed,  but  disre^ 
garded  by  several  distinguished  and  learned  judges.  Justice  Davis,  of  the 
supreme  court,  in  the  case  of  May  v.  Johnson  Co..y  MS. ,  (Indiana  Seventh 
circuit,)  held  the  county  liable  for  the  infringement  of  this  patent  by  using 
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it  in  its  jail.  This  was  in  1872.  Judge  Dyer,  in  the  case  of  May  v.  (hunty 
of  Fond  du  Lac,  Wisconsin,  held  the  same  way.  This  was  in  May,  1886. 
See  27  Fed.  Bep.  695.  It  is  stated  by  counsel  that  Judges  Jackson  and 
BuNN  have  also  decide^  that  counties  are  liable  for  an  infringement  of 
this  May  patent.  This  seems  to  me  to  be  the  just  and  reasonable  view, 
and  to  accord  with  the  present  doctrine  as  to  the  liability  of  counties. 

In  regard  to  the  objection  that  this  action  must  be  an  action  on  the 
case,  I  think  the  present  petition  is  substantially  that.  It  seems  to 
have  followed  substantially  the  forms  given  in  the  books  for  this  kind  of 
suit.  The  fact  that  it  is  called  "a  petition,"  and  not  "a  declaration,"  can 
make  no  difference.  The  courts  should  give  effect,  as  &r  as  practicable, 
to  both  sections  4914  and  4919.  In  construing  those  sections  together, 
we  conclude  that  this  action  should  be  an  action  on  the  case;  but  if  the 
complaint,  whether  called  a  declaration  or  a  petition  under  the  Code, 
contains  all  the  allegations  material  to  make  an  action  on  the  case,  that 
will  be  sufficient. 

The  Marion  circuit  court  of  Indiana  had  jurisdiction  of  the  subject- 
matter,  t.  0.,  the  estate  of  Edwin  May,  and  it  is  a  court  of  general  ju- 
risdiction, and  that  court  has  confirmed  the  sale  of  this  right  of  action; 
hence  this  court  will  not  attempt  to  revise  that  judgment,  and  declare 
either  that  by  the  statutes  of  Indiana  that  court  could  not  legally  sell 
such  assets,  or  that  the  order  given  by  that  court  was  not  broad  enough 
to  include  this  chose  in  action.  That  court  has  construed  its  own  order 
by  confirming  the  sale,  and  this  court  will  not  attempt  to  revise  it. 

The  demurrer  should  be  overruled;  and  it  is  so  ordered  in  all  of  the 
cases  similar  to  this  one« 


May  v.  Board  op  Com'rs  of  Looan  Co.,  Ohio. 

Same  v.  Board  of  Com'rs  of  Seneca  Co.,  Ohio. 

(Oircuii  Court,  IT.  D.  Ohio,  W.  D.    March  22, 1887.) 

PATEim  for  Inventions— iNFRiNGBMXNT—ADHmisTRATioH. 

Rights  of  action  for  infringements  of  patents  survive  to  the  personal  repre- 
sentatives of  the  patentee. 
Same— Surr  and  Abbionment  bt  ADifiNiSTRATOR. 

The  executor  or  administrator  of  the  patentee  may  not  only  sae  on  such 
causes  of  action,  but  may  assign  and  transfer  the  same  to  another. 
Same— Suit  bt  Assignee. 

The  assignee  may,  in  his  own  name,  maintain  an  action  there  m  in  any 
state  the  law  whereof  allows  an  assignee  of  a  chose  in  action  to  s  e  thereon 
in  his  own  name. 
Same— Past  Infrinoement. 

An  assignment  by  an  administrator,  purporting  to  transfer  to  tl  i  assignee 
"all  the  right,  title,  interest,  claims,  and  demands  whatsoever,  wh!  sh  the  es- 
tate has  in,  to,  by,  under,  and. through  "  specified  letters  patent,  and  ixtensiona 
thereof^  covers  rights  of  action  theretofore  accrued  for  infringem<  its. 
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6.  Bamb— Limitations. 

There  is  no  federal  statute  of  limitations  in  force  respecting  infringements 
committed  since  June  22,  1874. 

6.  Samb— State  Statutes. 

State  statutes  of  limitations  have  no  application  to  actions  arising  out  of  the 
infringement  of  patents. 

7.  Bamb— Liability  of  Counties. 

Counties  are  liable  for  InfringeinentB  of  patents.  Jacobs  v.  Hamilton  Co,,  1 
Bond,  500,  disapproved. 

8.  Courts— Indiana  Circuits— Administration— Sale. 

The  civil  circuit  courts  of  Indiana  are  courts  of  general  Jurisdiction,  and 
may  authorize  the  sale  of  property  of  decedents'  estates,  whenever  it  is 
deemed  for  the  interest  of  the  parties  concerned,  or  necessary  to  wind  up  the 
administration. 

9.  Same— Ratification  of  Sale- Effect  of. 

The  fact  that  the  original  order  of  court  merely  authorized  a  sale  of  the  pat- 
ent rights,  does  not  invalidate  the  transfer  therewith  of  accrued  claims  and 
demands  of  the  estate  arising  thereunder,  if  such  transfer  and  sale  are  duly 
approved,  ratified,  and  confirmed  by  the  court.  The  ratification  and  confirma- 
tion of  the  sale  is  equivalent  to,  and  has  the  same  legal  effect  and  operation 
in  transferring  the  claims  and  demands  included  therein,  as  if  the  court  had 
previously  directed  their  sale. 

10.  Same- Collateral  Attack. 

The  court  having  jurisdiction  to  authorize  the  sale,  and  having  exercised 
such  authority,  the  propriety  or  validitv  of  the  sale  is  not  open  to  examina- 
tion in  a  collateral  proceeding,  though  the  record  fall  to  disclose  a  strict  com- 
pliance with  all  the  provisions  of  the  statute  in  making  such  sale. 

On  Dexnurrers  to  PlaintifPs  Petitions. 

These  are  actions  to  recover  of  the  defendants  for  alleged  infringements 
of  a  patent,  issued  October  4,  1859,  to  Edwin  May,  for  an  improvement 
in  the  construction  of  prisons.  The  original  term  of  the  patent  was 
fourteen  years,  which  was  subsequently  extended  for  seven  years,  the 
extension  expiring  October  4,  1880.  The  patentee,  a  resident  of  In- 
dianapolis, died  testate  February  2T,  1880.  Edwin  Forrest  May,  ap- 
pointed executor  of  his  last  will  March  6,  1880,  resigned  June  7,  1880, 
when  George  F.  McGinnis  was  appointed  administrator  de  bonis  non,  with 
the  will  annexed.  December  30, 1880,  said  administrator  reported  to  the 
civil  circuit  court,  of  Marion  county,  Indiana,  that  all  the  real  and  personal 
estate  of  said  decedent  which  had  come  to  his  hands  or  knowledge  had 
been  sold,  except  the  rights  of  said  decedent  in  certain  letters  patent; 
that  a  favorable  opportunity  offered  for  selling  such  rights;  and  that  he 
believed  it  for  the  best  interest  of  said  estate  to  sell  said  rights  at  private 
sale.  The  court  thereupon  authorized  and  empowered  said  administra- 
tor so  to  sell  said  rights.  March  7,  1882,  said  administrator  reported 
that  he  had  sold  such  rights  to  Sarah  May,  and  had  executed  to  her  a 
deed  of  assignment  of  such  rights,  which  he  brought  into  court  for  ap- 
proval, and  thereupon  the  court  ratified  and  confirmed  said  sale,  and, 
upon  examination,  ratified,  confirmed,  and  approved  the  assignment 
thereof.  The  assignment  recited  the  procuring  of  the  said  letters  patent, 
and  also  five  other  letters  patent  of  subsequent  dates,  and  the  sale  of  all 
the  right,  title,  interest,  claim,  and  demand  of  said  estate  in,  to,  by,  un- 
der, and  through  the  same,  and  purported  to  "sell,  assign,  transfer,  and 
set  over  unto  the  said  Sarah  May  all  the  right,  title,  interest,  claims,  and 
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demands  whatsoev-er  which  the  said  estate  of  said  Edwin  May,  deceased, 
has  in,  to,  by,  under,  and  through  the  said  improvements  and  the  letters 
patent  and  extensions  thereof  therefor  aforesaid;  the  same  to  be  held  and 
enjoyed  by  the  said  Sarah  May  for  her  own  use  and  behoof,  and  for  the 
use  and  behoof  of  her  legal  representatives,  to  the  full  end  of  the  term  for 
which  said  letters  patent  and  extensions  thereof  are  or  may  be  granted , 
as  fully  and  entirely  as  the  same  would  have  been  held  and  enjoyed  by- 
said  esUite  had  this  assignment  and  sale  not  been  made,  and  as  by  and 
under  the  order  and  authority  aforesaid  I,  as  such  administrator,  can 
or  ought  to  grant,  sell,  and  assign  the  same." 

John  (7.  Lee^  for  Logan  County. 
•   Perry  M.  Adams  and  AlTrwn  HaUj  for  Seneca  County. 

Broum  &  Oeddes,  for  plaintiff. 

Before  Jackson  and  Welker,  JJ. 

Jackson,  J.  The  plaintiff  makes  no  claim  against  the  defendant  coun- 
ties for  the  infringement  or  use  of  the  patented  apparatus  previous  to 
the  fourth  day  of  October,  1873,  the  date  at  which  the  extended  term 
of  the  patent  commenced.  The  petition,  which  in  all  essential  particu- 
lars may  be  treated  and  regarded  as  a  declaration  in  an  action  on  the 
case,  avers  that  the  defendant  counties,  "on  the  fourth  day  of  October, 
1873,  and  up  to  and  on  the  fourth  day  of  October,  1880,  and  within 
and  during  the  term  of  seven  years  mentioned  in  the  certificate  of  exten- 
sion of  said  letters  patent,  and  after  the  granting  of  said  letters  patent 
and  said  extension,  and  before  the  bringing  of  this  suit,  and  within  the 
district  and  division  aforesaid,"  did  unlawfully,  wrongfully,  and  injuri- 
ously, and  without  license,  make,  use,  and  cause  to  be  made  and  used, 
the  paid  patented  apparatus,  in  and  about  the  construction  and  use  and 
operation  of  certain  jails  or  prison  buildings,  known  and  designated  as 
the  county  jails  of  said  counties,  in  infringement  of  the  exclusive  rights 
secured  to  Edwin  May  by  the  original  letters  patent,  and  the  extension 
thereof.  The  petitioner  then  claims,  as  the  assignee  of  the  patentee's 
right  and  cause  of  action  for  said  alleged  infringement  during  the  ex- 
tended term  of  the  patent,  damages  to  the  extent  of  $1,500  against  each 
of  the  defendant  counties.  The  cause  of  action  which  the  plaintiff,  as 
assignee,  is  thus  seeking  to  enforce  originated  on  the  fourth  day  of  Oc- 
tober, 1873.  The  present  suits  were  commenced  on  the  twenty-fifth  day 
of  September,  1886,  within  the  period  of  six  years  from  the  expiration 
of  the  extended  term  of  the  patent,  but  more  than  six  years  after  the 
right  of  action  accrued. 

The  defendants  demurred  to  the  petition,  and  for  grounds  of  demurrer 
assigned  the  following:  Firsts  that  the  action  is  barred  by  the  statute  of 
limitations;  second,  that  the  boards  of  county  commissioners  nor  the  de- 
fendant counties  in  Ohio  are  not  liable  in  an  action  for  damages  for  the 
infringement  of  a  patent;  third,  that  the  alleged  cause  of  action  did  not 
survive  the  death  of  Edwin  May,  the  patentee;  fomth,  that  such  cause  of 
action  was  not  assignable  by  the  administrator  of  said  patentee;  fifih,  that 
these  actions  are  not  maintainable  by  the  plaintiff  in  her  own  name;  and 
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mxA,  that  said  cause  of  action  was  not  assignable  nhder  the  statutes  of 
the  state  of  Indiana;  that  the  said  circuit  court  of  Marion  county,  Indi- 
ana, had  no  authority  either  to  direct  or  to  ratify  and  approve  the  as- 
signment and  transfer  of  said  patent-rights  and  causes  of  action  made,  by 
the  administrator  to  the  plaintiff;  and  that  the  assignment  as  made  by 
the  legal  representative  of  the  patentee  did  not  include  said  alleged  cause 
of  action. 

The  third,  fourth,  fifth,  and  sixth  grounds  of  demurrer,  relating  to 
plaintiff's  title  to  the  claim  or  cause  of  action  sued  on,  and  her  right  to 
maintain  these  suits  in  her  own  name,  will  be  first  briefly  considered. 
It  is  hardly  an  open  question  at  this  day  that  a  patentee's  right  of  action 
for  an  infringement  of  his  patent  survives  to  his  personal  representatives; 
and  it  is  well  settled  that  his  executor  or  administrator  may  not  only 
sue  on  such  cause  of  action,  but  may  assign  and  transfer  the  same  to  an- 
other. A  patent-right,  with  all  the  incidents  arising  from  infringement 
thereof,  is  personal  property,  and  goes,  upon  the  death  of  the  patentee, 
assignee,  or  grantee,  to  his  executor  or  administrator.  Section  4884, 
Rev.  St.,  providing  for  the  grant  of  a  patent  "to  the  patentee,  his  heirs 
and  assigns,"  does  not  change  the  law,  or  prevent  the  personal  repre- 
sentatives from  succeeding  to  all  such  rights.  SJiaw  Rdief  Valve  Co.  v. 
New  Bedford^  19  Fed.  Rep.  753;  Walk.  Pat.  §§  396,  397,  and  cases  cited 
in  notes.  The  objection  that  plaintiff  cannot  maintain  these  actions  in 
her  own  name  is  not  well  taken.  Under  the  Ohio  Code  of  Procedure,  an 
assignee  of  "a  chose  in  action,"  being  the  real  party  in  interest,  may  sue 
in  his  or  her  own  name  without  joining  the  assignor.  While  the  fifth 
section  of  the  act  of  June  1, 1872,  (Rev.  St.  §  914,)  recognizes  as  perma- 
nent the  distinction  between  the  jurisdiction  of  law  and  of  equity,  it 
adopts  or  prescribes  for  the  fedend  courts  any  state  statute  which  au- 
thorizes suits  to  be  brought  in  the  name  of  the  real  party  in  interest. 
But,  aside  from  this  provision  of  the  statute,  it  was  settled  by  the  supreme 
court  as  early  as  1829,  in  the  case  of  Harper  v.  BuUerj  2  Pet.  239,  that 
the  assignee  of  "a  chose  in  action,"  assigned  by  an  executor  in  the  stale 
where  he  had  proved  the  will  and  taken  out  letters  testamentary,  and 
where  the  testator  lived  and  died,  could  maintain  an  action  in  another 
state,  without  joining  the  assignor  and  without  a  new  probate,  if  the  law 
of  that  state  allowed  an  assignee  of  a  "chose  in  action"  to  institute  a  suit 
thereon  in  his  own  name.  See,  also.  Weed  S.  M.  Co.  v.  Wicka,  3  Dill. 
261,  holding  that  an  assignee  of  a  "chose  in  action"  can  sue  in  his  own 
name  in  the  circuit  court  sitting  in  the  state  of  Missouri,  whose  law, 
like  that  of  Ohio,  permitted  suit  in  the  name  of  the  real  party  in  inter- 
est. This  rule  is  also  recognized  in  WUkina  v.  EUeU,  108  U.  S.  257,  2 
Sap.  Ct.  Rep.  641. 

But  it  is  insisted  that,  under  the  statutes  of  Indiana  relating  to  the 
administration  of  decedents'  estates,  neither  the  administrator  with  the 
will  annexed  of  Edwin  May,  nor  the  civil  circuit  court  of  Marion  county, 
Indiana,  had  any  authority  to  sell  and  transfer  to  the  plaintiff  the  rights 
of  action  which  she  is  seeking  to  enforce  in  these  suits.  Sections  2217, 
2260,  2270,  2281,  2289,  2299,  2301,  2308,  of  the  Revised  Statutes  of 
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Indiana  are  referred  to  in  support  of  these  propositions.     These  sections, 
which  it  is  not  deemed  necessary  to  set  out  in  detail,  relate  to  the  ad- 
ministration of  estates,  the  duties  of  the  personal  representatives,  the 
manner  of  disposing  of  the  assets,  and  the  jurisdiction  of  the  civil  cir- 
cuit courts,  as  courts  of  probate,  in  making  sales  of  the  personal  property 
of  the  estate  and  settlements  with  the  executor  or  administrator.     They 
confer  upon  said  probate  court  full  authority  to  sell  the  property  of  ea- 
tates,  whenever  it  is  deemed  for  the  interest  of  parties  concerned,  or  nec- 
essary to  wind  up  the  administration.     In  the  present  case,  the  admin- 
istrator with  the  will  annexed,  George  F.  McGinnis,  reported  to  said 
court  in  December,  1880,  that  all'  the  real  and  personal  estate  of  the  de- 
cedent which  had  come  to  his  hands  or  knowledge  had  been  adminis- 
tered, except  the  rights  of  said  decedent  in  certain  letters  patent,  etc., 
and  that  it  was  for  the  best  interest  of  said  estate,  as  he  believed,  to  sell 
said  rights  at  private  sale.     It  appears  from  the  record  of  said  proceed- 
ings, which,  by  consent  of  parties,  was  submitted  by  defendants  in  sup- 
port of  this  demurrer,  that  said  circuit  court  of  Marion  county,  Indiana, 
thereupon  authorized  and  directed  said  administrator  to  sell  said  patent- 
rights,  which  he  accordingly  did  to  the  plaintiff,  and  in  March,  1882, 
reported  his  action  in  the  premises  to  said  court,  together  with  the  trans- 
fer or  deed  of  assignment  which  he  had  executed  to  the  plaintiff.     This 
transfer,  which  went  beyond  a  mere  sale  of  the  patent-rights,  and  in- 
cluded the  claims  and  demands  of  the  estate  arising  theretmder,  in  terms 
sufficiently  broad  to  cover  rights  of  action  for  infringements  of  said  pat- 
ents, such  as  plaintiff  seeks  to  enforce  herein,  was  regularly  approved  by 
the  court,  and  said  sale  and  transfer  were  by  proper  decree  ratified  and 
confirmed.     Counsel  for  defendants  do  not  controvert  the  point  that  said 
Marion  circuit  court  of  Indiana  is  a  court  of  general  jurisdiction  in  re- 
spect to  the  administration  and  settlement  of  decedents'  estates,  and  that, 
under  the  statutes  of  Indiana,  it  had  full  jurisdiction  over  the  subject- 
matter  embraced  in  the  proceeding  under  which  plaintiff  acquired  her 
title;  but  they  urge  that  the  refcord  in  the  case  fails  to  disclose  a  full 
compliance  with  the  conditions  and  requirements  of  the  statutes  in  mak- 
ing the  sale  and  transfer  in  question,  and  that,  having  only  directed  a 
sale  of  the  patent-rights,  the  court  improperly  ratified  and  confirmed  the 
administrator's  sale,  which  went  beyond  that,  and  embraced  "choses  in 
action"  in  the  nature  of  claims  and  demands  for  infringements  of  said 
patent-rights.     The  action  of  the  court,  in  ratifying  and  confirming  the 
sale  as  made  and  reported  by  the  administrator,  is  equivalent  to,  and 
has  the  same  legal  effect  and  operation  in,  transferring  to  plaintiff  the 
claims  and  demands  included  therein,  as  if  the  court  had  previously  di- 
rected their  sale.     Then,  as  to  the  failure  of  the  record  to  disclose  a  strict 
compliance  with  all  the  provisions  of  the  statute  in  making  said  sale, 
this  will  not  invalidate  the  proceeding,  and  render  the  sale  void. 

The  jurisdiction  of  every  court  over  the  svhjectrmatter  it  has  determined 
or  acted  upon  is  of  necessity  examinable  into  by  every  tribunal  which 
is  called  upon  to  enforce  or  give  effect  to  such  judgment.  But  when 
jurisdiction  over  the  subjectrmatter  exists,  irregularities  in  the  proceed- 
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ings,  or  the  failure  of  the  record  to  show  literal  compliance  with  all  the 
requirements  of  the  law  in  the  mode  and  manner  of  conducting  the  samje, 
will  not,  when  collaterally  attacked,  avail  to  defeat  rights  acquired  there- 
under. This  well-established  rule  was  very  clearly  stated  by  the  supreme 
court  in  Voorhees  v.  Jackson,  10  Pet.  449,  as  follows: 

"When  proceedings  of  a  court  of  competent  jurisdiction  are  brought  before 
another  court  collaterally,  they  are  by  no  means  subject  to  all  the  exceptions 
which  might  be  taken  to  them  on  direct  appeal.  The  general  and  w  ell-settled 
rule  of  law  in  such  cases  is  that,  when  the  proceedings  are  collaterally  drawn 
in  question,  and  it  appears  on  the  face  of  them  that  the  subject-matter  was 
within  the  jurisdiction  of  the  court,  they  are  voidable  only.  The  errors  and 
irregularities  of  any  sort  are  to  be  corrected  by  some  direct  proceeding,  either 
before  the  same  court  to  set  them  aside,  or  in  an  appellate  court.  If  there  is 
a  total  want  of  jurisdiction,  the  proceedings  are  void  and  a  mere  nullity,  and 
confer  no  right  and  afford  no  protection,  and  may  be  rejected  when  collat- 
erally drawn  in  question.  But  the  principle  that  every  act  of  a  court  of  com- 
petent jurisdiction  shall  be  presumed  to  have  been  rightfully  done  till  the 
contrary  appear,  applies  as  well  to  every  judgment  or  decree  rendered  in  the 
various  stages  of  the  proceeding  of  a  court  of  general  jurisdiction,  from  the 
institution  to  their  completion,  as  to  the  final  adjudication.  Every  matter 
adjudicated  becomes  a  part  of  their  record,  which  thenceforth  proves  itself, 
without  referring  to  the  evidence  on  which  it  has  been  adjudged.  Hence  the 
order  of  a  court  of  general  jurisdiction  confirming  a  sale  under  attachment, 
upon  inspection  of  the  return,  is  conclusive  in  any  collateral  action  on  the 
question  of  the  validity  of  tlie  sale.  It  may  be  conceded  that  the  requirements 
cf  the  statute  in  reference  to  t?ie  mode  of  proceeding  are  conditions  precedent 
to  a  valid  sale;  but  it  is  not  essential  that  ths  record  should  set  forth  the  va- 
rious  steps  necessary  to  t?ie  perfoj-mance  of  such  conditions.  A  sale  cannot  be 
declared  a  nullity  in  a  collateral  action,  because  the  record  does  not  show 
affirmatively  the  evidence  of  a  compliance  with  the  terms  prescribed  by  lawin 
making  such  sale.** 

See,  also,  to  same  effect,  Moai-e  v.  Oreejie,  19  How.  69;  Ransom  v, 
WUliams,  2  Wall.  313;  Comstock  v.  Orawf&rd,  3  Wall.  396. 

So,  in  Comett  v.  Williams,  20  Wall.  226,  it  was  held  that,  where  a 
county  court  had  jurisdiction  to  authorize  a  sale  of  a  decedent's  estate, 
and  exercised  such  authority,  the  sale  made  thereunder  must  be  pre- 
sumed to  have  been  regularly  made,  and  its  propriety  or  validity  is 
not  open  to  examination  otherwise  than  in  an  appellate  court,  in  a  pro- 
ceeding had  directly  for  that  purpose.  Courts  of  probate  are  courts  of 
record,  and  their  official  acts,  when  not  void  upon  their  face  for  want  of 
jurisdiction,  are  entitled  to  full  faith  and  credit  in  the  federal  courts. 
Segee  v.  TJiomns,  3  Blatchf.  11.  No  Want  of  jurisdiction  appearing  in 
the  record  of  the  Marion  county  circuit  court,  under  which  plaintiff  ac- 
quired her  rights  of  action  in  the  present  suits,  this  court  must  give  to 
that  proceeding  the  same  faith  and  credit  to  which  it  would  be  entitled 
in  the  courts  of  Indiana.  It  follows  that  she  has  a  valid  title  to  the 
cause  of  action  which  the  present  suits  are  brought  to  enforce,  and  that, 
under  the  laws  of  Ohio  and  the  authorities  above  cited,  she  may  sue 
thereon  in  her  own  name.  This  disposes  of  the  defenses  raised  by  the 
third,  fourth,  fifth,  and  sixth  grounds  of  demurrer. 

We  come  next  to  the  .first  and  second  causes  of  demurrer,  which  set 
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up  the  bar  of  the  statute  of  limitations,  and  deny  the  liability  of  the 
bo'ard  of  county  commissioners  or  counties  in  Ohio  for  damages  for  the 
infringement  of  a  patent.  In  respect  to  the  former  defense,  it  is  clear 
that  no  national  statute  of  limitations  presents  any  bar  to  the  present 
suits.  The  alleged  infringements  commenced,  as  averred  in  the  petition, 
on  the  fourth  of  October,  1873,  and  continued  down  to  October  4, 
1880,  during  the  full  period  of  the  extension  of  the  patent.  The  suits 
in  question  were  begun  on  the  twenty-fifth  of  September,  1886,  within 
six  years  after  the  expiration  of  the  extended  term  of  the  patent,  and 
only  seek  to  recover  damages  for  the  infringement  during  such  exten- 
sion. By  the  fifty-fifth  section  of  the  patent  act  of  July  8, 1870,  it  was 
provided  that  "all  actions  [for  inffingements  of  patents]  shall  be  brought 
during  the  term  for  which  letters  patent  shall  be  granted  or  extended,  or 
toithin  six  years  after  the  expiration  thereof. ^^  This  provision  remained  in 
force  until  the  enactment  of  the  Revised  Statutes,  June  22,  1874,  when, 
by  operation  of  section  5596,  it  was  repealed  as  to  all  rights  of  action 
thereafter  to  accrue;  but,  by  section  5599,  it  was  left  in  full  force  as  to  all 
rights  of  action  in  existence  at  the  date  of  said  repeal.  Under  the  opera- 
tion of  these  two  sections,  there  is  no  federal  statute  of  limitations  in  re- 
spect to  infringements  committed  since  June  22, 1874;  but  in  respect  to 
causes  of  action  arising,  or  acts  of  infringement  done  or  committed,  after 
July  8,  1870,  and  before  June  22,  1874,  said  statute  of  limitations  still 
applies,  and  suits  to  enforce  causes  of  action  accruing  between  said  dates 
"may  be  commenced  and  prosecuted  within  the  same  time,  as  if  said  re- 
peal had  not  been  made."  In  other  words,  as  to  rights  of  action  for  in- 
fringements of  patents  committed  prior  to  June  22,  1874;  the  national 
statute  of  limitations,  prescribed  by  the  fifty-fifth  section  of  the  act  of  July 
8,  1870,  stiU  applies  under  the  saving  clause  of  section  5599,  and  suits 
to  enforce  the  same  may  be  commenced  and  prosecuted  "during  the  term 
for  which  letters  patent  shall  be  granted  or  extended,  or  within  m  years 
after  the  expiration  thereof.^  This  national  statute  of  limitations  is  in  force, 
and  applies  to  plaintiffs  cause  of  action  which  arose  in  October,  1873; 
and  her  suit  to  enforce  the  same,  having  been  brought  within  six  years 
after  the  expiration  of  said  extended  term  of  the  patent,  is  not  subject  to 
the  bar  of  that  statute. 

Counsel  for  defendants,  however,  rely  chiefly  upon  the  statute  of  lim- 
itations of  the  state  of  Ohio,  which  bar  suits  for  torts  in  six  years  after 
cause  of  action  accrued.  But,  as  there  is  a  federal  statute  of  limitations 
in  force  and  applicable  to  the  present  suits,  or  the  causes  of  action  they 
are  brought  to  enforce,  it  is  clear,  under  the  authorities,  that  the  state 
statute  cannot  be  invoked  to  displace  the  federal  statute,  or  shorten  the 
period  of  limitations  prescribed  by  the  latter.  If  there  was  no  national 
statute  of  limitations  applicable  to  plaintiffs  case,  this  court  would  still 
hold  that  the  state  statute  of  limitations  would  not  constitute  a  bar  to  the 
suit.  The  supreme  court  of  the  United  States  has  not  directly,  and  in 
an  authoritative  way,  passed  upon  this  question,  as  to  whether  the  state 
statute  of  limitations  can  be  interposed  as  a  bar  to  suits  for  the  infringe- 
ment of  patents;  but  the  point  tas  been  often  presented  in  the  United 
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States  circuit  courts,  and,  while  the  decisions  of  those  courts  are  in  con- 
flict on  the  question,  the  decided  weight  of  authority  and  reason  is  against 
the  proposition  that  the  state  statute  of  limitations  can  be  successfully 
interposed  as  a  defense  in  such  suits.  It  is  not  deemed  necessary  to  re- 
view the  cases  on  this  subject,  which  is  discussed  in  the  valuable  work 
of  Walker  on  Patents,  §  477,  and  some  of  the  conflicting  decisions  cited 
in  notes.  Instead  of  fowr  decisions  (as  stated  by  Walker)  favoring  the 
proposition  that  the  state  statute  of  limitations  may  be  interposed  as  a 
defense  in  such  actions,  there  axe  five  cases  to  that  effect,  as  follows:  Par- 
her  V.  Haukj  2  Fish.  Pat.  Cas.  58,  (decided  in  1857  by  Judge  Leavitt;) 
Parker  v.  Hall,  2  Fish,  Pat.  Cas.  62,  note,  (decided  by  Judges  McLean 
and  Leavitt  shortly  after  decision  in  Parker  v.  Havk;)  Rich  v.  Ricketta, 
7  Blatchf.  230,  (decided  by  Judge  Hall  in  1870;)  Sayle8  v.  Oregon  Oent. 
Ry.  Co,  J  6  Sawy.  31,  (decided  by  Judge  Deady  in  1879;)  and  Hayden 
V.  OrienUd  M?&,  15  Fed.  Rep.  605,  (decided  in  1883  by  Judge  Low- 
ell.) 

In  support  of  the  contrary  proposition  there  may  be  cited  ten  decisions 
instead  of  «tx,  as  follows:  CoUins  v.  Peeblea^  2  Fish.  Pat.  (3as.  541,  (de- 
cided by  Justice  Swayne  in  1865;)  Parker  v.  HaUecky  2  Fish.  Pat.  Cas. 
543,  (by  Justice  Grier  in  Pennsylvania;)  Read  v.  MUer,  2  Biss.  12,  (by 
Judge  McDonald  in  1867;)  WetheriU  v.  New  Jersey,  1  Ban.  &  A.  105, 
(by  Judge  McKennan  in  1874;)  AnOumy  v.  Carroll,  2  Ban.  &  A.  195, 
(by  Judge  Shepley  in  1875;)  SayUa  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  9 
Fed.  Rep.  515,  (by  Mr.  Justice  Harlan  in  1879;)  Sayles  v.  Dubuque  & 
S.  C,  Ry.  Co.,  9  Fed.  Rep.  516,  (by  Judges  Dillon  and  Love  in  1879;) 
Hayward  v.  City  of  St.  Louis,  11  Fed.  Rep.  427,  (by  Judge  Treat  in 
1882;)  Wood  v.  Clecdand  RoUing^Hl,  4  Fish.  Pat.  Cas.  550,  (by  Judges 
Swayne  and  Sherman  in  1871;)  May  v.  County  of  Fond  du  Lac,  27  Fed. 
Rep.  691,  (July  6, 1886,  by  Judge  Dyer.)  In  addition  to  these  author- 
ities, this  court  has  on  two  occasions  had  this  question  before  it,  and, 
after  full  consideration  of  the  subject,  and  a  careful  review  of  the  de- 
cisions, reached  the  conclusion  that  state  statutes  of  limitation  have  no 
application  to  actions  arising  out  of  infringement  of  a  patent,  even  in  the 
absence  of  a  federal  statute  of  limitations  on  the  subject.  Subsequent 
reflection  and  examination  have  only  served  to  confirm  this  view  of  the 
question.  The  process  and  procedure  acts  of  congress,  as  embodied  in 
section  84  of  the  judiciary  act  of  1789,  and  in  section  721,  Rev.  St., 
which  seem  to  have  controlled  the  opinions  to  the  contrary,  have  their 
full  operation  when  applied  and  confined  to  civil  actions  or  suits  at  com- 
mon law,  in  which  there  is  concurrent  jurisdiction  in  the  state  and  fed- 
eral courts.  Letters  patent,  together  with  the  rights  of  action  and 
remedies  given  for  the  infringement  of  the  same,  are  matters  under  the 
exclusive  control  of  the  federal  legislature  and  federal  judiciary. 

In  Schreiber  v.  Sharpless,  17  Fed.  Rep.  589,  Judges  McKennan  and 
Butler  had  occasion  to  consider  section  721,  Rev.  St. ,  in  its  application 
to  an  action  for  the  penalty  provided  by  section  4965,  Rev.  St.,  for  in- 
fringement of  a  copyright,  which  in  most  respects  stands  upon  the  same 
v.80F.no.4-r-17  . 
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footing  as  patent^rights,  and  they  hold  that  said  section  "  refers  to  cases 
where  the  federal  courts  obtain  jurisdiction  by  reason  of  the  citizenship 
ofpartiesj  and  has  no  application  to  those  cases  in  which  the  jurisdiction 
of  the  court  arises  out  of  the  caiise  of  action,  and  consequently  involves 
rights  over  which  the  state  legislature  can  exercise  no  authority,  except 
in  so  far  as  the  same  may  relate  to  the  method  of  proceeding  and  prac- 
tice." But,  without  going  further  into  this  subject,  it  is  clear  that,  under 
section  5599,  Rev.  St.,  which  reserves  all  existing  causes  of  action,  so 
far  as  limitations  are  concerned,  precisely  as  though  the  act  of  July  8, 
1870,  had  not  been  repealed,  there  is  no  bar  of  the  statute  as  to  the  in- 
fringements committed  by  defendants  between  October  4,  1873,  and 
June  22,  1874.  The  plea  relied  on  covers  this  period,  and  is  therefore 
too  broad,  and'it  should  for  that,  if  not  for  other,  reasons  be  overruled. 
The  last  ground  of  demurrer  to  be  noticed,  in  the  liability  of  boards 
of  county  commissioners  or  counties  in  Ohio  to  suits  for  the  infringement 
of  this  May  patent,  presents  a  question  of  more  difficulty  than  any  yet 
considered.  By  the  statutes  of  Ohio  (section  845,  c.  1,  tit.  8)  it  is  pro- 
vided that  "the  board  of  [county]  commissioners  shall  be  capable  of 
suing  and  being  sued,  pleading  and  being  impleaded,  in  any  court  of 
judicature;  *  *  *  and  in  all  suits,  either  in  law  or  equity,  brought 
hy  or  against  them  in  their  official  ciipacity,  relating  to  any  of  the  duties 
required  by  law  to  be  performed  by  them,  to  employ  counsel,"  etc.  By 
section  859  it  is  made  the  duty  of  the  county  commissioners,  .among 
other  things,  to  provide  for  the  county  a  sufficient  jail,  "of  such  style, 
dimensions,  and  expense  as  the  commissioners  may  determine."  In  the 
construction  of  the  jails  for  the  defendant  counties,  the  commissioners 
caused  the  patented  apparatus  of  Edwin  May  to  be  employed,  and  said 
counties  have  continued  to  use  said  apparatus  therein.  Under  the  au- 
thority conferred  upon  them  by  the  law,  it  is  perfectly  clear  that  the 
county  commissioners  for  Logan  and  Seneca  counties  could  have  corir 
traded  for  the  use  of  said  patented  apparatus,  and  that  such  contract 
would  have  been  binding  upon  and  enforceable  against  said  counties. 
But,  instead  of  contracting  for  its  use,  the  commissioners  wrongfully  and 
without  license  appropriate  this  patented  apparatus,  and  the  counties 
now  dispute  their  liability  for  such  appropriation  of  the  patentee's  prop- 
erty, on  the  ground  that  they  had  no  authority  so  to  appropriate  it,  and 
because  the  remedy  prescribed  by  congress  for  the  redress  of  the  injury 
done  the  patentee  is  an  action  on  the  case,  which  at  common  law  implied 
or  involved  a  tort,  for  which  counties,  as  political  subdivisions  of  the 
state  or  quad  corporations,  could  not  be  held  responsible.  To  the  credit 
of  modern  jurisprudence  it  may  be  said  that  neither  private  nor  public 
corporations  can  now  shield  themselves  from  liability  behii  i  such  a 
technicality,  in  cases  where  they  have  derived  a  benefit  from  th  ir  wrong- 
ful act,  even  when  such  act  is  "uUra  wres,"  and  no  question  of  public 
policy  is  involved.  As  was  said  by  the  supreme  court  in  Mars  ^  v.  Fulton 
Co. ,  10  Wall.  676-684,  and  repeated  in  Louisiana  v.  Wood,  102  J.  S.  294: 
"The  obligation  to  do  justice  rests  upon  all  persons,  natural  ind  artifi- 
cial; and  if  a  county  obtains  the  money  or  property  of  other  ,  without 
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authority,  the  law,  independent  of  any  statute,  will  compel  restitution 
or  compensation." 

In  the  present  suits,  the  "  compensation"  to  which  the  patentee,  or  the 
plaintiff  as  the  assignee  of  his  right,  is  justly  entitled,  for  the  property 
appropriated  and  used  by  the  defendant  counties  without  authority,  is 
sought  to  be  recovered  in  the  mode  or  form  of  action  directed  by  the 
law,  which  conferred  the  right,  and  which  had  exclusive  jurisdiction  over 
the  subject.  It  would  be  a  strange  anomaly  in  the  law  if  a  county, 
which  had  thus  wrongfully  appropriated  a  patentee's  invention  and 
property,  could  escape  liability  for  damages  thence  resulting  to  the 
owner,  by  the  simple  device  of  calling  the  illegal  act  a  tort,  or  by  saying 
that  the  remedy  by  an  action  on  the  case,  which  congress  had  provided, 
was  appropriate  or  applicable  only  to  torts.  If  the  state  of  Ohio  had 
itself  appropriated  this  patent,  the  owner  would  have  had  a  valid  claim 
for  damages  for  the  infringement,  which  he  could  not,  however,  have  en* 
forced  against  the  state,  without  its  consent  to  be  sued.  Without  such 
consent,  his  difficulty  would  be,  not  as  to  the  right,  but  only  as  to  the 
remedy.  No  such  difficulty  is  presented  in  respect  to  counties  in  Ohio, 
even  treating  them  as  mere  political  subdivisions  of  the  state,  for,  by  the 
statute  already  cited,  they  are  "capable  of  suing  and  being  sued,  plead- 
ing and  being  impleaded,  in  any  court  of  judicature," 

But  it  is  urged  on  behalf  of  defendants,  under  the  authority  of  Board 
Comers  HamHion  Co.  v.  MighdSy  7  Ohio  St.  110,  that  the  board  of  com- 
missioners of  the  county  are  not  liable  in  this  quad  corporate  capacity  to 
an  action  for  damages  for  injury  resulting  to  a  private  party  by  their 
wrongful  act.  In  that  case  the' injury  complained  of  resulted  from  the 
negligence  of  the  commissioners  in  leaving  a  stairway  at  the  court-house 
in  an  unfinished  and  impracticable  condition,  by  reason  of  which  plain- 
tiff had  fallen  and  sustained  serious  injury.  It  is  well  settled  by  the  au- 
thorities that  political  subdivisions  of  the  state,  such  as  counties  and 
townships,  are  not  responsible  for  acts  of  omission  by  their  officials,  as 
for  their  negligence  in  constructing  public  buildings,  or  in  erecting,  main- 
taining, and  repairing  highways,  bridges,  etc.  The  7  Ohio  St.  case  be- 
longs to  this  class  of  authorities,  which  exempts  counties  from  liability 
for  mere  personal  injuries  arising  from  negligent  acts  of  omission  or  com- 
mission on  the  part  of  their  agents.  It  has  no  application  whatever  to 
cases  like  the  present,  in  which  the  property  of  another  has  been  either 
willfully  or  negligently  appropriated  by  such  agents  to  the  use  and  benefit 
of  the  county.  In  such  cases  the  benefit  secured  cannot  be  retained  and 
enjoyed  by  setting  up  the  wrongful  act  in  obtaining  it.  To  allow  this 
would  violate  the  plainest  dictates  of  justice  and  common  honesty. 

In  Jacobs  v.  Hamilton  Co.,  1  Bond,  600,  it  was,  however,  held  that  a 
county  in  Ohio  was  not  liable  for  the  infringement  of  a  patent-right. 
This  decision  was  avowedly  based  upon  the  case  of  Hamilton  Co.  v.  Mighels, 
7  Ohio  St.  110,  and  fails  to  recognize  the  distinction,  now  well  settled, 
between  the  liability  of  a  county  for  the  negligence  of  its^  officers,  caus- 
ing mere  injury  to  another  without  advantage  to  itself,  and  their  wrong- 
ful acts  which  result  in  benefit  to  the  county,  as  well  as  damage  and 
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loss  to  the  injured  party.  It^aB  further  assumed,  in  JaccbB  v.  Hamilion 
Co. ,  that  some  state  legislative  sanction  was  necessary  in  order  to  main- 
tain suits  sounding  in  tort  against  counties,  and  that  the  action  on  the 
case  for  the  infringement  thus  complained  of,  being  of  the  same  technical 
form,  could  not  be  maintained,  etc.  The  state  could  not,  by  either  di- 
rect or  indirect  legislation,  exempt  its  counties  from  liability  for  the  in- 
fringement of  patents,  nor  has  it  attempted  to  do  so.  The  patentee's 
rights  and  remedies  are  created  and  defined  by  congress,  which  has,  un- 
der the  constitution,  the  exclusive  control  of  the  subject.  The  right  is 
given  and  remedy  created  by  federal  statute,  which  does  not  except  oouti- 
Hea  from  the  obligation  to  respect  the  exclusive  grant  to  the  patentee  of 
making,  selling,  and  using  his  invention.  Judicial  refinements  and  dis- 
tinctions upon  the  character  of  the  remedy  prescribed  by  congress  for  vio- 
lations of  the  patentee's  rights,  conferred  by  statute  of  the  general  gov- 
ernment, should  not  be  resorted  to,  either  to  defeat  the  right  or  impair 
the  remedy.  If  congress  had  not  directed  that  an  action  on  the  case 
should  be  the  remedy  for  the  recovery  of  damages  for  the  infringement 
of  a  patent,  the  patentee  could,  in  cases  like  the  present,  waive  what  is 
called  the  tortious  act,  and  bring  asswnvpM  upon  the  implied  contract 
against  the  county  to  recover  the  value  of  his  property  appropriated.  It 
is  refining  too  much  to  allow  the  nature  of  the  action  to  defeat  the  actual 
and  substantial  rights.  It  is  equally  unsound  to  say  that  the  plaintiff's 
rights  in  such  cases  are  dependent  upon  the  state  permission  to  make 
counties  liable  fortorts.  No  special  enactment  of  the  stateof  Ohio  is  needed 
to  make  her  counties  liable  for  the  infringement  of  a  patent.  The  legisla- 
ture of  New  York ,  by  special  act,  sought  to  make  the  city  officials  of  Brook- 
lyn liable  in  such  cases,  and  to  exempt  the  city  itself  from  responsibility; 
but,  in  the  case  oi  Bliss  v.  Oiiy  of  Brooklyn^  8  Blatchf.  533,  the  learned  judge 
held  the  city  liable  to  Bliss,  the  patentee,  for  the  appropriation  of  his  patent 
by  the  city,  notwithstanding  the  statute  which  attempted  to  exempt  the 
corporation  from  liability.  The  case  oi  Jacobs  \.  Hamilton  Go.y  1  Bond, 
500,  which  lays  down  a  difierent  rule,  has  never  been  recognized  or  fol- 
lowed, and  cannot  be  sustained  upon  any  sound  principle. 

In  the  subsequent  case  of  May  v.  OommissioTiers  Johnson  Cb.,  MS., 
which  was  tried  before  Mr.  Justice  Davis  on  the  circuit,  the  county  was 
held  liable  for  the  infringement  of  this  patent;  Judge  Davis  saying  that 
"a  patentee  was  secured  by  congress  in  his  patented  rights  against  the 
encroachment  of  any  person  or  society."  In  May  v.  Qmnty  of  Fond  du 
LaCy  27  Fed.  Rep.  696,  Judge  Dyer  decided  the  point  in  the  same  way. 
In  May  v.  County  of  Mercer^  ante,  246,  Judge  Barr  reached  the  same  con- 
clusion. The  weight  of  authority  and  reason  is  clearly  in  favir  of  hold- 
ing counties  liable  for  the  unauthorized  appropriation  and  use  c  f  patented 
articles  or  apparatus. 

One  of  the  latest  and  most  instructive  cases  upon  the  gene  til  subject 
of  the  liability  of  corporations  for  the  wrongful  acts  of  their  igents,  re- 
sulting in  benefit  to  the  corporation,  is  that  of  Salt  Lake  Oily  .  HolUster, 
118  U.  S.  259-263,  6  Sup.  Ct.  Rep.  1055.  The  principles  so  ilearly  and 
forcibly  announced  in  that  case  are  directly  applicable  to  1  le  present 
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suits,  and  the  question  raised  by  the  cause  of  demurrer  under  consider- 
ation. Cooley,  Torts,  119,  122,  and  2  Hill,  Torts,  c.  48,  p.  414,  also, 
sustain  the  general  position  herein  presented. 

Our  conclusion  is  that  the  defendant  counties  are  liable  for  the  in- 
fringement of  the  patent  in  question,  and  that  the  plaintiff's  remedy 
against  them  is  complete  and  enforceable.  It  follows  that  this,  as  well 
as  aU  the  grounds  of  defendants'  demurrer  must  be  overruled.  It  is  ac- 
cordingly so  adjudged. 

Welker,  J.,  concurs. 


Sumner  v.  Walker. 
{District  Oourt,  8,  D.  New  T<yrk.    March  4, 1887.) 

1.  Carriers— Of  Goods— Connecting  Lines— Negligence. 

Connecting  carriers  are  not  liable  to  the  owner  of  goods  for  the  negligence 
of  each  o^er.  except  upon  some  contract  or  understanding  making  them  bo. 

2.  Samr— Through  Bills  op  Lading — Transhipment— Prior  Damages— Off- 

bet. 

A  through  bill  of  lading,  providing  for  a  tranBhipment  to  another  yessel  at 
an  intermediate  port,  and  for  payment  of  the  whole  freight  at  the  port  of  dis- 
charge, does  not  import  the  joint  liability  of  each,  or  that  the  latter  carrier  is 
the  agent  of  the  former,  but  independent  rights  of  the  latter  ship,  and  does 
not  impose  upon  the  latter  yessel  any  liabuitj  for  damages  occasioned  by 
prior  negligence.  She  is  therefore  entitled  to  collect  her  Just  freight  upon 
deliyery  of  the  goods,  without  offset  or  deduction  for  prior  damages  without 
her  fault. 

Owm  &  Qrayy  for  libelant. 
Pviiiey  &  Biskopy  for  defendants. 

Brown,  J.  The  libel  in  this  case  was  filed  to  recover  the  sum  of 
$576.86,  the  balance  of  freight  due  the  ship  Reporter  upon  the  delivery 
of  1,129  packages  of  tea  brought  from  Hong  Kong,  China,  and  delivered 
to  the  defendants  in  February,  1886.  The  answer  denies  that  the  goods 
were  delivered  by  the  ship  to  the  defendants,  and  alleges  that  the  deliv- 
ery was  made  by  the  ship  to  Russell  &  Co.,  and  that  Russell  &  Co.  de- 
livered the  teas  to  the  defendants,  and  that  on  the  voyage  the  cases  were 
BO  damaged  by  the  carrier's  negligence  that  the  cases  required  cooperage  to 
the  amount  of  some  $500,  which  they  claim  to  offset,  if  liable  at  all.  The 
tea  was  shipped  at  Amoy,  China,  by  Brown  &  Co.,  on  board  the  steamer 
Esmeralda,  and  a  bill -of  lading  therefor,  dated  September  25, 1885,  was 
given,  signed  by  the  ''Agents  of  Russell  &  Co. ,  Charterers  of  the  Reporter," 
which  recited  the  shipment  of  the  tea  by  "Brown  &  Co.  in  good  order, 
on  board  the  Esmeralda,  bound  for  Hong  Kong,  *  *  *  for  tran- 
shipment to  American  ship  Reporter  for  New  York,  and  to  be  delivered, 
in  like  good  order  and  condition  at  New  York,  to  the  order  of  Messrs, 
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Brown  Brothers  &  Co.,  or  assigns;  freight  payable  in  New  York  at  the 
rate  of  25  shillings  sterling  per  ton  in  approved  sixty  days'  sight  bills  on 
London,  or  in  gold  coin,  at  the  captain's  option."  It  was  conceded  at 
the  trial  that  the  teas  were  sold  to  the  defendants  to  arrive,  and  that  the 
above  bill  of  lading  was  duly  indorsed  and  delivered  to  them  by  Brown 
Bros.  &  Co. 

Russell  &  Co.  were  engaged  in  the  business  of  carriers  and  forwarders 
from  Amoy,  and  at  the  time  of  the  above  shipment  had  obtained  a  char- 
ter of  affreightment  of  the  libelant's  ship  Reporter  for  a  voyage  from 
Hong  Kong  to  New  York,  for  the  round  sum  of  $10,000  in  gold,  "in 
full  for  the  whole  capacity  of  the  vessel."  The  charter  provided  that 
bills  of  lading  "should  be  signed  by  the  captain  at  any  rate  of  freiglit 
without  prejudice  to  the  charter-party,  and  that  the  captain  should  have 
an  absolute  lien  on  the  cargo  for  freight."  On  arrival  of  the  Esmerelda 
at  Hong  Kong,  the  tea  was  tjranshipped  to  the  Reporter,  and  bills  of 
lading  therefor  signed  by  the  master  of  the  Reporter  on  October  2,  1885; 
reciting  that  the  goods  were  shipped  in  good  order  by  Russell  &  Co.  on 
board  the  Reporter,  bound  for  New  York,  and  to  be  delivered  there  "to 
Russell  &  Co.,  as  agents;  freight  payable  in  New  York  at  the  rate  of  25 
shillings  sterling  per  ton;  not  accountable  for  leakage  or  breakage." 

On  arrival  of  the  Reporter  in  New  York  in  February,  1886,  the  cus- 
tom-house broker  of  the  defendants,  to  whom  the  original  bills  of  lading 
had  been  given,  for  the  purpose  of  entering  the  goods  in  the  custom- 
house, finding  that  entry  could  not  be  made  without  the  bills  of  lading 
of  the  Reporter,  surrendered  the  Esmeralda's  bills  of  lading  to  the  libel- 
ants' agents  here,  and  received  instead  thereof  bills  of  lading  signed  by 
the  master  of  the  Reporter.  Upon  the  latter  bills  of  lading  the  goods 
were  entered  at  the  custom-house  by  the  defendants,  and  delivery  of  the 
tea  was  made  directly  from  the  Reporter  to  the  defendants  at  the  wharf, 
whence  they  were  carried  to  the  warehouse  designated  by  them. 

The  evidence  shows  that,  though  no  tea  was  lost,  the  cases  were  con- 
siderably broken,  and  required  cooperage  as  stated  in  the  answer.  There 
is  no  evidence  to  show  any  negligence  on  the  part  of  the  Reporter.  The 
master  states  that  he  observed  the  condition  of  the  cases  when  they  were 
received  on  board  of  the  Reporter  at  Hong  Kong,  and  that  they  were  in 
the  same  condition  when  delivered  here  as  when  they  were  received  there, 
and  that  no  damage  arose  on  the  Reporter.  The  stowage  on  the  Reporter 
was  good,  and  there  was  no  evidence  of  any  derangement  of  the  cargo,  or 
of  any  rough  usage.  Upon  the  question  of  fact,  it  must  be  assumed  that 
the  breakage  arose  prior  to  the  receipt  of  the  goods  at  Hong  Kong,  for 
which  the  Reporter,  and  the  libelants,  as  her  owners,  are  in  no  way  re- 
sponsible. 

The  question  for  determination  is  whether,  under  the  above  circum- 
stances, the  Reporter  is  entitled  to  collect  the  whole  freight  stipulated, 
or  whether  her  demand  for  the  agreed  freight  is  subject  to  any  offset  on 
account  of  negligent  handling  prior  to  her  receipt  of  the  goods. 

1.  The  respondents  are  liable  personally  to  pay  whatever  freight  the 
Reporter  was  authorized  to  collect,  and  for  which  she  might  have  main- 
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tained  her  lien  upon  the  goods.  The  terms  of  the  Esmeralda's  bill  of 
lading,  although  somewhat  different  from  the  usual  form  in  omitting  the 
words  "lie  or  they  to  pay  freight,"  by  their  context  import  the  same  mean- 
ing and  obligation,  and  imposed  upon  the  consignees,  upon  their  ac- 
ceptance of  the  goods,  the  duty  of  paying  the  freight.  It  was  so  held  in 
Weffuelin  v.  CeUier,  L.  R.  6  H.  L.  286,  288,  295,  upon  the  terms  of  a 
bill  of  lading  precisely  similar.  The  cases  of  Elwdl  v.  Skiddy,  77  N.  Y. 
282,  and  Dart  y.  Ensign,  47  N.  Y.  622,  turned  upon  the  fact  that  the 
consignee  was  but  the  agent  of  the  shipper.  ,  The  context  in  the  bill  of 
lading  also  shows  that,  of  necessity,  this  freight  was  to  be  paid  to  the 
Reporter,  since  her  captain  was  to  have  an  option  to  receive  the  freight 
either  in  gold  coin,  or  a  60-days  sight  bill  on  London. 

2.  It  is  well  settled  in  this  country  that  each  carrier  on  a  through  bill, 
of  lading,  or  on  connecting  lines,  is  liable  only  for  the  negligence  that 
arises  on  his  own  line,  unless  some  different  understanding  be  shown, 
or  circumstances  upon  which  such  an  understanding  should  be  inferred. 
RaUroad  Co.  v.  PraU,  22  Wall.  123,  95  U.  S.  43;  Harding  v.  Inter- 
national Nav.  Co,  J  12  Fed.  Rep.  168.  The  fact  that  a  through  rate  is 
stipulated  for  is  not  sufficient  to  prove  such  an  understanding.  Steioart 
V.  Terre  Haute,  etc,,  3  Fed.  Rep.  768,  1  McCrary,  312.  There  is  no  ev- 
idence of  any  such  understanding  between  Russell  &  CJo.  and  the  master 
of  the  Reporter  as  should  make  the  latter  liable  for  the  faults  of  the  for* 
mer;  nor,  as  respects  the  carriage  of  the  goods  from  Hong  Kong  to  New 
York,  was  there  any  relation  of  principal  and  agent  between  them,  al- 
though Russell  &  Co.,  by  their  original  bill  of  lading  may  have  made 
themselves  answerable  for  the  whole  distance.  See  The  Beminay  12  Prob. 
Div.  36.  The  master  of  the  Reporter  acted  by  an  independent  contract 
with  Russell  &  Co.  He  had  chartered  the  whole  capacity  of  his  vessel 
to  Russell  &  Co.  for  a  lump  sum,  stipulating  that  for  bis  security  for  the 
payment  of  that  sum  he  should  have  a  lien  upon  the  cargo  for  his  freight. 
This  is  the  usual  form  of  a  charter  of  affreightment.  Under  this  arrange- 
ment, which  the  shippers  at  Amoy,  by  acceptance  of  the  bill  of  lading, 
assented  to  and  authorized,  Russell  &  Co.  were  alone  liable  for  negligence 
before  transhipment,  and  both  Russell  &  Co.  and  the  Reporter  for  any 
subsequent  n^ligent  damage. 

There  is  nothing  in  those  relations  or  in  the  charter-party  that  can 
serve  to  charge  the  master  of  the  Reporter  with  any  responsibility  for 
the  negligence  of  the  Esmeralda,  or  of  Russell  &  Co.,  befpre  the  tran- 
shipment at  Hong  Kong.  The  teas  might  have  been  damaged  by  such 
prior  negligence  far  beyond  the  amount  of  the  whole  freight.  It  could 
not  be  contended  that  the  Reporter,  or  her  master,  upon  any  evidence  in 
this  case,  could  be  made  liable  for  any  such  excess  of  damage;  and, 
if  not  liable  for  the  excess  of  damage,  whatever  it  might  be,  how  can 
she  be  made  liable  for  any  part  of  it  that  was  not  occasioned  by  her 
own  fault?  And,  if  not  liable  for  any  part  of  the  damage,  none  can 
be  legally  offset  against  her  just  claim  for  freight.  There  was  nothing 
in  this  case  to  mislead  either  the  shippers  at  Amoy,  or  their  vendees, 
the  respondents  here,  as  to  the  rights  of  the  Reporter,  or  as  to  the  per- 
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sons  whom  they  must  hold  liable  for  damages  arising  on  diflTerent 
parts  of  the  whole  transportation;  because  the  original  bill  of  lading, 
on  its  face,  stated  that  the  goods  were  received  upon  "the  Esmeralda, 
bound  for  Hong  Kong,  for  transhipment  to  the  American  ship  Re- 
porter, for  New  York."    This  did  not  import  a  joint  adventure  or  a  joint 
undertaking  by  the  Esmeralda  and  the  Reporter  to  carry  the  goods  safely 
from  Amoy  to  New  York.    The  signature  to  the  Esmeralda's  bill  of  lad- 
ing, "RussELL&Co.,  charterers  of  Reporter,"showed,  indeed,  that  Russell 
&  Co.  were  the  charterers  of  the  Reporter;  but  any  inquiry  as  to  the 
terms  of  the  charter  would  have  shown  that  the  Reporter  sailed  as  an  in- 
dependent ship,  having  her  own  right  to  the  freight  earned  by  her,  and 
that  Russell  &,  Co.  were  not  owners  fro  hoc  vice.      The  very  language  of 
the  signature  to  the  bill  of  lading  imports  a  charter  of  affreightment,  be- 
cause, had  Russell  &  Co.  chartered  her  as  owners  pro  hoc  vice,  no  such 
term  aa  "charterers"  would  have  been  employed.    The  transportation  in 
that  case  would  have  been  a  transportation  by  Russell  &  Co.  in  their  own 
vessels, pro  hoc  vice,  from  Amoy  to  New  York.    The  authority  to  Russell 
&  Co.  from  the  shippers  at  Amoy  to  tranship  the  goods  at  Hong  Kong  to 
the  Reporter,  which,  as  the  signature  to  the  bill  of  lading  indicated,  was 
a  vessd  belonging  to  different  owners,  sailed  by  themselves  and  on  their 
own  account,  was  an  authority  to  tranship  upon  the  usual,  terms  of 
charters  of  affreightment,  that  is,  subject  to  a  lien  upon  the  goods  for  the 
Reporter's  own  freight,  and  consequently  subject  to  an  obligation  upon 
the  shippers  or  their  indorsee  to  pay  her  freight,  if  they  received  the  goods 
under  her  bill  of  lading.     So  without  reference  to  the  charter,  it  could 
not  be  supposed  by  the  shippers  at  Amoy,  or  by  the  indorsees  of  the 
original  biU  of  lading,  that  in  the  ordinary  course  of  trade,  and  upon  a 
bill  of  lading  like  the  Esmeralda's,  an  independent  ship,  to  which  goods 
were  to  be  transfero-ed  at  Hong  Kong,  was  to  carry  them  to  New  York 
without  freight  in  case  the  goods  should  have  been  previously  damaged 
by  no  fault  of  the  Reporter.    A  rule  of  law  which  should  work  that  result 
would  not  only  violate  the  intent  of  the  parties,  but  would  be  greatly 
prejudicial  to  maritime  commerce,  since  plainly  no  vessel  would  be 
chartered  or  run  under  such  conditions. 

Upon  bills  of  lading  where  no  transhipment  is  provided  for,  if  the 
vessel  is  under  the  necessity  of  transhipping  tlie  goods  at  an  intermedi- 
ate port,  through  disasters  at  sea,  it  is  said  by  the  supreme  court  in  the 
case  of  Hugff  v.  Augtxsta  Ins.,  etc. ,  Co.,  7  How.  695,  609,  that  "the  owner 
of  the  cargo  is  liable  for  any  increased  freight  arising  from  the  hire  of  an- 
other vessel."  Searle  v.  Soovdl,  4  Johns.  Ch.  218;  Worth  v.  Mumford,  1 
Hilt.  1.  Doubtless,  communication  with  the  owner,  where  practicable, 
ought  to  be  had.  Gibbs  v.  Grey,  2  Hurl.  &  N.  22,  31;  Matthews  v.  Gibbs, 
8  El.  &  El.  282,  303.  The  right  in  such  cases  to  recover  any  excess  of 
freight  is  doubtless  a  controverted  question,  and  depends  upon  the  view 
taken  of  the  extent  of  the  master's  authority.  See  Emerigs,  Ins.  (Mere- 
dith's Ed.)  342,  345;  Pardessus,  Droit  Com.  644,  716;  Boulay-Paty, 
Droit  Mar.  400,  405.  Contra,  1  Valin,  Comm.  651,  653;  Poth.  Charter- 
parties,  68. 
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In  the  case  of  Matthews  v.  Gibbs,  mpra,  the  negative  was  held,  in  the 
absence  of  any  authority  from  the  consignee,  while  the  contrary  opinion  is 
expressed  ih  Hugg  v.  Augusta  Ins.  ^etc.jOo.j  supra.  But,  where  the  original 
shipment  itself  provides  for  transhipment  upon  another  vessel,  no  question 
of  the  right  of  the  first  carrier  to  tranship  can  be  raised,  and  the  right 
of  the  latter  ship  to  claim  her  own  just  freight,  unaflTected  by  the  faults 
of  the  former,  seems  to  me  necessarily  implied  from  the  nature  of  the 
contract.  Here  there  was  no  excess  of  freight  contracted  for  or  claimed, 
and  the  prior  faults  of  the  Esmeralda  or  of  Russell  &  Co.  cannot  be 
chargeable,  in  whole  or  in  part,  against  the  Reporter.  Clark  v.  Bamwdl^ 
12  How.  272,  288.  The  respondents  were  the  owners  of  the  teas  at  the 
time  of  the  discharge.  They  received  them  by  means  of  the  Reporter's 
bills  of  lading,  and  not  otherwise.  They  therefore  became  bound  per- 
sonally to  pay  the  freight  which  the  Reporter  was  justly  entitled  to  for 
her  carriage,  and  which  was  expressly  made  payable  on  delivery  at  New 
York,  subject  only  to  such  offset  as  was  a  legal  liability  of  the  Reporter; 
and  the  libelant  can  recover  in  this  action,  just  as  he  could  have  enforced 
his  right  by  his  lien  on  the  goods. 

Had  the  claim  to  freight  stood  only  upon  the  right  of  Russell  &  Co., 
doubtless  it  would  have  been  subject  to  be  offset  by  the  damagewhich 
was  a  legal  demand  against  Russell  &  Co.  But  such  is  not  the  nature  of 
the  libelants'  claim.  They  sue,  not  upon  any  right  of  Russell  &  Co., 
but  upon  the  right  of  the  Reporter,  as  an  independent  carrier  from  Hong 
Kong,  a  right  which  is  impliedly  recognized  and  provided  for  in  the  orig- 
inal bill  of  lading. 

Where  a  new  bill  of  lading  is  given  upon  a  transhipment,  it  is  said  to 
be  usual  to  make  the  goods  "deliverable  to  the  holders  of  the  original  bill 
of  lading,  duly  indorsed,  to  prevent  conflicting  claims  under  the  two  bills 
of  lading."  Scratton,  Charter-parties,  art.  56,  p.  115.  In  the  present 
case  the  form  of  the  second  bill  of  lading,  to  "Russell  <fe  Co.,  as  agents,^^ 
was  evidently  designed  for  the  same  purpose.  Its  meaning  is  that  the 
goods  were  to  be  delivered,  not  to  Russell  <&  Co.  for  themselves,  but  as 
the  property  and  for  the  benefit  of  whoever  held  the  original  bill  of  ladl- 
ing given  by  Russell  &  Co.  Upon  the  delivery  and  transfer  of  the  Re- 
porter's bill  of  lading  by  RusseD  &  Co.  to  the  respondents,  the  owners  of 
the  property,  and  their  surrender  of  the  former  bill  of  lading,  the  legal 
effect  became  the  same  as  if  the  Reporter's  bill  of  lading  had  been  directly 
to  the  respondents. 

Upon  arrival  here,  the  agents  of  Russell  &  Co.  appear  to  have  acted  also 
as  the  agents  of  the  Reporter  in  collecting  the  freights.  The  bills  for  the 
freight  rendered  by  Russell  &  Co.'s  agents  show  that  the  claim  against  the 
respondents  was  for  freight  due  "to  owners  of  American  ship  Reporter." 
In  the  subsequent  settlement  by  Russell  &  Co.  with  the  local  agents  of  the 
ship  here  for  the  $10,000  charter  money,  the  claim  in  suit  uncollected 
was  turned  in  as  a  part  payment,  and  the  balance  only  appears  to  have 
been  paid  to  the  libelants  in  cash. 

There  is  no  evidence  to  show  that  the  whole  amount  of  this  freight  was 
not  needed  to  make  up  the  charter  money  due  to  the  Reporter*    It  does 
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not  appear  whether  the  whole  freight-list  amounted  to  $10,000  or  not,  or 
how  much  was  collected  aside  from  this  claim.  Had  the  whole  freight 
moneys  been  more  than  enough  to  pay  the  $10,000  charter  money  aside 
from  the  present  claim,  and  had  Russell  &  Co.'s  agents,  in  behalf  of  the 
Reporter,  collected  more  than  that  amount,  and  the  owners  of  the  Re- 
porter had  thereupon  suffered  Russell  &  Co.,  in  the  settlement  made  with 
them,  to  retain  any  surplus  in  money,  while  they  undertook  to  collect 
in  full  the  claim  against  the  respondents,  knowing  that  the  latter  had  a 
good  offset  to  the  demand  against  Russell  &  Ck). ,  in  whole  or  in  part,  such 
a  settlement  would  be  deemed  inequitable,  as  against  the  respondents, 
and  would,  I  think,  have  entitled  the  latter  to  set  up  their  offset  against 
the  libelants'  claim  as  an  equitable  defense;  on  the  ground  that  the  plain- 
tiffs, having  two  funds  for  the  satisfieiction  of  their  demands,  had  no 
equitable  right  to  select  the  one  which  would  work  a  known  injustice  to 
the  respondents,  whom  Russell  &  Co.  were  bound  to  protect.  No  such 
defense  is  pleaded,  and  the  facts  necessary  thereto  do  not  appear  in  the 
proof,  and  the  libelants  are  therefore  entitled  to  a  decree. 


The  San  Jacinto.^ 

Savarese  v.  The  San  Jactnto? 

(District  Court,  E,  D.  New  Fork.    January  18,  1887.) 

OosTB— Marshal— DiBBUBSBMENTs  for  Snip-KsBPER — Keeper  Engaged  by 
Claimant— Delay  in  Sale  of  Vessel. 

The  steam-ship  S.  J.,  condemned  to  be  sold,  remained  in  the  custody  of  the 
United  States  marshal.  By  an  arrangement  between  the  proctors  for  the  par- 
ties the  sale  was  adjourned  from  October  to  February,  the  proctors  for  the 
claimant  agreeing  to  place  a  watchman  on  board.  No  direction  was  given  the 
marshal  by  any  person  to  release  the  yessel,  nor  was  any  order  of  court  to 
that  effect  applied  for.  Held,  (1)  that  such  an  agreement,  whereby  the  vessel 
remained  so  long  in  the  custody  of  the  marshal  without  necessity,  was  not  ap- 
proved by  the  court;  (2)  that  the  marshal  was  correct  in  keeping  his  watch- 
man aboard,  in  the  absence  of  the  court's  sanction  of  his  removal;  (3)  that  the 
marshal  was  entitled  to  tax  in  his  costs  the  amount  actually  disbursed  by  him 
for  a  ship-keeper,  notwithstanding  the  presence  on  the  vessel  of  the  keeper 
employed  by  daimant 

In  Admiralty. 

John  J.  ARen^  for  the  United  States  marshal,  appellee. 

VUoy  Ruebsamen  <So  Hvbhey  for  appellant. 

Benedict,  J.  This  case  came  to  me  on  an  appeal  from  th  clerk's 
taxation  of  the  marshal's  costs.  The  item  objected  to  is  the  su  ns  paid 
for  the  keepers  of  the  vessel. 

^Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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In  the  year  1885  several  libels  were  filed  against  the  steamer  San 
Jacinto,  and  the  vessel  taken  into  custody  by  the  marshal  in  pursuance 
of  processes  issued  in  each  case.  Subsequentiy  defaults  were  taken  and 
decrees  entered  in  favor  of  the  several  libelants,  and  a  venditioni  exponas 
issued  in  the  case  above  named.  Thereafter  an  agreement  was  made  be- 
tween the  libelants  and  the  claimant,  which  provided  among  other  things 
for  an  adjournment  of  the  sale  of  the  vessel  from  the  eighth  day  of  Octo- 
ber, 1885,  to  the  tenth  day  of  February,  1886,  and  to  such  further  time 
as  might  be  agreed  upon  by  the  proctors  of  the  libelants  and  the  proctors 
of  the  claimants,  for  the  purpose  of  carrying  out  the  agreement,  "and, 
in  consideration  of  the  agreement  of  the  proctors  for  the  libelants,  to 
direct  the  United  States  marshal  for  the  Eastern  district  of  New  York  to 
place  on  board  the  said  vessel  as  watchman  such  responsible  and  proi)er 
person  as  may  be  designated  by  the  proctor  for  the  claimant,"  the  proc-. 
tors  for  the  claimant  agreed  to  place  on  boai*d  the  vessel  a  watchman, 
to  take  care  of.  the  vessel,  under  the  supervision  and  direction  of  the 
marshal,  and  pay  the  watchman  for  his  services,  and  hold  the  libelants 
harmless  for  all  claims  therefor.  It  was  at  this  time  understood  that  the 
vessel  was  to  remain  in  the  custody  of  the  marshal  until  the  claims  of 
the  libelants  were  paid.  Subsequently,  as  it  would  seem,  the  claims  of 
the  various  libelants  were  subsequently  paid  by  the  claimants  or  for  their 
benefit;  but  the  suits  were  formally  kept  alive  by  an  assignment  of  the 
claims  to  a  third  party. 

In  pursuance  of  the  understanding  between  the  proctors  for  the  claim- 
ants and  the  proctor  for  the  libelant,  a  person  was  designated  by  the 
claimants  to  be  watchman  on  board  the  vessel,  and  has  been  on  board 
the  vessel,  and  has  been  paid  therefor  at  the  rate  of  $40  a  month,  by  the 
claimants.  No  direction  was  ever  given  the  marshal  by  the  libelants  or 
any  other  person  to  release  the  vessel  from  his  custody.  No  order  of  the 
court  to  that  effect  was  ever  made  or  applied  for,  and  the  marshal  has 
maintained  his  custody  of  the  vessel  up  to  this  time,  and  now  inserts  in 
his  bill  of  costs  the  amount  of  his  disbursements  for  keepers  of  the  ves- 
sel.    This  item  is  objected  to  by  the  claimants. 

In  regard  to  all  this,  I  have  to  9ay,  first,  that  I  by  no  means  approve 
the  arrangement  whereby  this  steamer  was  left  in  the  custody  of  the 
marshal  for  this  long  period,  apparently  held  for  liens  which  in  reality 
had  been  paid, — an  arrangement  that  the  marshal  should  hold  the  vessel 
nominally  for  the  libelants,  in  reality  as  a  cover  for  the  benefit  of  the 
claimants.  No  such  arrangement  should,  in  my  opinion,  ever  be  en- 
tered into.  But  the  question  here  is  as  to  the  agreement  made  between 
the  proctor  for  the  claimant  and  the  marshal,  and  its  effect  upon  the^ 
marshal's  costs. 

There  is  a  misunderstanding  between  the  marshal  and  the  proctor  for 
the  claimants  as  to  the  agreement  between  them.  The  marshal  con- 
tends that  the  claimant  was  not  only  to  provide  a  watchman,  but  also 
furnish  the  marshal  a  written  direction  from  the  various  libelants  to 
withdraw  his  keepers  from  the  vessel,  which  direction  was  never  fur- 
nished.    The  proctor  for  the  claimant,  on  the  other  hand,  insists  that 
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he  mfide  no  agreement  to  furnish  such  direction  to  the  marshal  from 
the  libelant's  proctor,  and  he  points  to  the  fact  that  the  watchman  pro- 
vided by  him  was  allowed  by  the  marshal  on  board  the  vessel,  as  proof 
that  there  was  no  agreement  on  his  part  to  furnish  a  direction  from  the 
libelant's  proctor  to  that  effect.  But  what  the  agreement  made  between 
the  marshal  and  the  proctor  for  the  claimant  was,  is  immaterial,  for  the 
reason  that,  whatever  the  agreement  was,  it  was  never  sanctioned  by  the 
coui-t. 

In  the  case  of  The  Independent,  9  Ben.  489,  it  was  said  by  Choate, 
J.:  "The  mere  notice  from  the  libelants  not  to  put  a  keeper  on  board 
cannot  excuse  the  marshal  from  the  duty  of  custody  imposed  upon  him 
by  the  mandate;"  and,  again:  "A  libelant  desiring  to  be  relieved  of  the 
expense  of  a  keeper  should,  instead  of  relying  on  a  notice  to  the  mar- 
shal, apply  to  the  court,  and  perhaps,  on  notice  to  the  parties  who 
might  be  prejudiced,  the  court  may  permit  or  direct  the  withdrawal  of 
the  keepers." 

What  was  said  by  Judge  Choatb  applies  with  greater  force  in  a  case 
like  the  present.  It  is  plain  that  the  agreement  contended  for  by  the 
court  did  not  relieve  the  marshal  from  responsibility  for  the  safe-keeping 
of  the  vessel.  In  the  absence  of  such  sanction,  it  would  still  be  his  duty 
to  maintain  his  custody  of  the  vessel,  whatever  may  have  been  the  ar- 
rangement between  him  and  the  proctor  for  the  claimants.  I  do  not  say 
that  even  the  sanction  of  the  court  to  such  an  agreement  would  avail  to 
protect  the  marshal,  in  case  of  departure  or  destruction  of  the  vessel. 
AH  I  say  is  that,  in  the  absence  of  such  sanction,  the  agreement  con- 
tended for  the  claimant  afforded  no  reason  for  the  marshal's  withdrawal 
of  his  keepers  from  the  vessel.  He  still  had  not  only  the  right,  but  it 
was  his  duty,  to  maintain  the  vessel  in  the  keeping  of  his  own  keepers, 
for  whose  action  he  would  be  responsible.  If,  then,  notwithstanding 
the  presence  on  board  the  steamer  of  a  watchman  provided  for  and  paid 
by  the  claimants,  the  marshal  did  employ  other  keepers  to  maintain  his 
custody  of  the  vessel,  he  is  entitled  to  tax  in  his  costs  the  sum  actually 
paid  for  such  services,  not  exceeding,  of  course,  the  amount  allowed  by 
law.  The  only  question  here,  then,  is,  did  the  marshal  actually  dis- 
burse the  amount  he  charges  in  paying  keepers  of  this  vessel?  Upon 
this  question  there  is  no  evidence  except  the  testimony  of  the  marshal 
himself*  That  is  full  and  explicit  to  the  effect  that  he  did  pay  them 
the  sums  charged,  for  the  purpose  specified  in  his  bill,  and  there  is  no 
evidence  to  the  contrary.  Upon  such  evidence  the  derk  was  right  in 
allowing  the  item  in  dispute,  and  his  taxation  was  therefore  right,  and 
is  affirmed. 
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Woodruff  v.  One  Covered  Scow.* 
(DitMot  Court,  E.  D.  New  York,    February  18. 1887.) 

1.  Wharf  and  Wharfingbr— Floating  Boat-Hoube— Maritimb  Contract— 

lilBN. 

An  implied  contract  for  the  wharfage  of  a  floating  boat-house  is  a  maritime 
coDtract  by  reason  of  the  Bubject-matter,  and  a  lien  attaches  for  the  wharfage, 
enforceable  in  admiralty. 

2.  Same— Rate— Nbw  York  State  Statute. 

Held,  that  the  rate  of  wharfage  fixed  by  the  New  York  state  statute  regu- 
lating wharfage  in  New  York  and  Brooklyn  should  be  adopted  here  as  the 
rate  chargeable  against  the  structure  in  question. 

In  Admiralty. 

J.  E.  Ludden,  for  libelant. 

E.  R.  Chevalier,  for  claimant. 

Benedict,  J.  This  is  a  proceeding  in  rem  to  enforce  a  lien  for  wharf- 
age against  a  structure  termed  in  the  libd  a  scow.  The  facts  are  not  in 
dispute.  The  structure  proceeded  against  consists  of  a  float,  made  of 
timbers,  in  width  some  11  feet,  and  in  length  some  23  feet,  constructed 
to  float  in  the  water,  and  to  support  above  the  surface  of  the  water  a 
floor  and  a  house  nearly  the  size  of  the  float.  One  use  of  the  structure 
is  to  store  within  the  house  the  oars  and  sails  of  small  boats  landing  at 
the  float,  and  to  afford  persons  a  means  of  egress  from  small  boats  com- 
ing to  the  slip  to  the  adjoining  wharf,  and  thence  to  the  shore.  This 
structure  was  never  used  as  a  means  of  transporting  upon  it  from  place 
to  place  either  passengers  or  freight.  It  has  for  a  long  period  been  moored 
alongside  the  libelant's  wharf,  in  one  of  the  slips  of  this  harbor,  being  at- 
tached to  the  wharf  by  lines,  and  there  safely  rising  and  falling  with  the 
tide.  For  the  use  thus  made  of  the  libelant's  wharf  the  libelant  seeks  to 
enforce  a  lien. 

The  action  is  sought  to  be  upheld  by  reference  to  the  statute  of  the 
state  of  New  York,  which  fixes  the  rates  of  wharfage  in  New  York  and 
Brooklyn,  and  gives  a  lien  for  the  same.  This  statute,  after  fixing  rates 
of  wharfage  for  certain  kinds  of  vessels,  proceeds  as  follows: 

"And  from  every  other  vessel  or  floating  structure  other  than  those  above 
named,  or  used  for  transportation  of  freight  or  passengers,  double  the  first 
above  rates;  except  that  floating  elevators  shall  pay  one-half  the  first  above 
rates." 

This  provision  is  manifestly  imperfect,  and  the  question  arises,  what 
efiect  can  be  given  to  the  words,  "or  used  for  transportation  of  freight  or 
passengers."  As  the  words  read,  they  are  without  meaning,  and  if  no 
effect  is  to  be  given  them,  the  statute,  by  the  previous  words  "floating 
structure"  includes  in  its  provisions  the  structure  here  proceeded  against. 
But  if,  as  the  claimant  contends,  the  word  ''or"  be  stricken  out,  and  the 

^Beported  by  Bdward  O.  Benedict.  Esq.,  of  the  New  York  ban  . 
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word  "and"  inserted  in  its  place,  the  previous  words,  "floating  struc- 
ture," will  be  so  qualified  as  to  exclude  the  structure  here  proceeded 
against;  while,  as  the  libelant  suggests,  effect  may  be  given  to  all  the 
words  used,  by  inserting  the  words  "any  craft,"  aft^:  the  word  "or." 
So  read,  the  statute  would  include  the  structure  proceeded  against. 

It  has  been  supposed  by  the  advocates  that  this  case  must  stand  or  fall, 
as  one  or  the  other  of  these  constructions  is  placed  upon  the  statute  re- 
ferred to.     But  while  the  statute,  if  construed  as  the  libelant  contends, 
would  determine  the  rate  of  wharfage  chargeable  against  this  structure, 
the  right  of  the  libelant  to  maintain  this  action  cannot  depend  upon  the 
statute;  for  a  statute  of  the  state,  while  it  may  create  a  liability  on  the 
part  of  the  owner  of  this  structure  to  pay  wharfage,  and  may  attach  a 
lien  upon  the  structure  to  enforce  such  liability,  cannot  confer  upon  this 
court  jurisdiction  to  enforce  such  a  lien  by  a  proceeding  in  admiralty. 
The  jurisdiction  of  this  court  to  entertain  the  present  proceeding  depends 
not  upon  any  statute,  but  upon  the  question  whether  the  implied  con- 
tract to  pay  the  libelant  for  the  use  made  of  his  wharf  by  the  structure 
in  question  is  a  maritime  contract.     If  the  contract  be  maritime,  this 
court,  sitting  in  admiralty,  has  jurisdiction  to  enforce  it;  otherwise  not. 
The  case  in  this  aspect  would  be  easily  disposed  of,  if  the  structure  in 
question  could  be  held  to  be  a  ship  or  vessel;  the  supreme  court  having, 
in  Ex  parte  EasUm^  95  U.  S.  68,  held  a  contract  for  the  wharfage  of 
a  ship  or  vessel  to  be  maritime.     But  this  structure,  being  stationary, 
and  never  employed  in  the  transportation  of  freight  or  passengers  from 
place  to  place  upon  the  water,  cannot  be  held  to  be  a  ship  or  vessel. 
The  case  therefore  is  not  covered  by  Ez  parte  Easton.     Neither  in  Ex  parte 
Eaaton,  nor  in  any  other  case  to  which  I  have  been  referred,  has  the  pre- 
cise question  here  involved  been  determined;  nevertheless,  the  grounds 
upon  which  the  decision  in  Ex  parte  Easton  proceeds  afford  reason,  in  my 
opinion,  to  hold  the  present  contract  to  be  maritime  in  character.     For 
it  will  be  observed  that  the  subject-matter  is  the  same  in  the  one  case  as 
in  the  other,  save  only  in  this:  that  the  structure  accommodated  is  not 
engaged  in  the  transportation  of  passengers  or  freight  Irom  place  to  place 
upon  the  water.     What  the  wharfinger  furnishes,  under  contract  with  a 
ship  or  vessel,  the  libelant  furnished  to  this  structure,  namely,  a  resting 
place,  safe  from  the  influence  of  currents  and  of  tides,  and  this  he  did 
by  means  of  a  wharf,  which  is  an  incident  to  navigation.     Moreover,  the 
object  of  this  resting  place  was  to  facilitate  the  landing  of  sails,  oars,  and 
persons  from  the  small  boats  accustomed  to  use  this  structure,  and  en- 
gaged in  navigation.     The  object  sought  to  be  secured  by  the  contract 
with  the  libelant  for  the  use  of  his  wharf  for  this  float  was  similar  in 
character  to  the  object  sought  to  be  secured  by  a  contract  for  the  wharf- 
age of  a  ship.     Furthermore,  the  structure  itself,  although  not  a  ship 
or  vessel  in  the  legal  sense,  and  perhaps  not  one  of  the  other  "kind  of 
water  craft,"  to  which  the  supreme  court,  in  Ex  parte  Easton^  alludes  as 
distiAct  from  a  ship  or  vessel,  is  used  in  connection  with  navigation  on 
the  water  and  the  transportation  on  the  water  of  passengers  and  freight, 
and  in  no  other  occupation*  .  .    .   . 
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If  no  boats  had  frequented  this  slip  for  the  purpose  of  landing  per- 
Bons  or  goods  this  float  would  not  have  been  there.  It  was  there  because 
the  boats  coming  there  required  it,  in  connection  with  the  navigation  in 
which  they  were  engaged.  The  use  to  which  the  float  was  put  seems 
clearly  maritime  in  character.  The  necessities  which  made  a  wharf  nec- 
essary for  the  float  were  necessities  of  the  sea,  while  the  benefit  derived 
from  the  use  of  the  wharf  by  this  structure  inured  to  persons  and  things 
transported  on  the  sea.  These  considerations  appear  to  me  to  be  suffi- 
cient to  authorize  a  determination  that  a  contract  for  the  wharfage  of 
such  a  structure  is  a  maritime  contract  by  reason  of  the  aubject-matter. 
The  contract  sued  on  being  maritime,  the  jurisdiction  of  the  admiralty  to 
enforce  it  follows  of  course. 

There  remains  the  question  whether  the  maritime  law  attaches  to  such 
a  contract  a  lien  for  the  wharfage.  Upon  this  question  there  is  little 
room  to  doubt.  By  the  maritime  law  a  lien  for  wharfage  always  attaches 
to  a  ship  or  vessel,  and  the  reasons  for  the  lien  in  the  case  of  a  structure 
like  this  are  as  forcible  as  in  the  case  of  a  ship.  Of  course,  if  the  libel- 
ant's construction  of  the  state  wharfage  statute  be  adopted,  a  lien  is  cre- 
ated by  that  statute,  and  being  attached  to  a  maritime  contract  by  the 
law,  may  be  enforced  in  a  court  of  admiralty  as  part  of  the  contract. 
But  whether  such  a  construction  of  the  statute  is  possible,  the  view  I 
have  taken  of  the  case  renders  it  unnecessary  to  decide. 

The  final  question  relates  to  the  rate  of  wharfage  which  the  libelant  is 
entitled  to  charge.  If  the  rate  of  wharfage  of  this  structure  as  a  floating 
structure  be  fixed  by  the  statute,  that  is  the  rate  to  be  enforced  herein 
as  being  the  rate  contemplated  by  the  parties.  If,  on  the  other  hand, 
the  state  statute  does  not  fix  any  rate  of  wharfage  for  such  a  structure  as 
this,  then  the  rate  must  be  fixed  by  the  court,  and  in  that  case  no  juster 
rate  could  be  adopted,  as  it  seems  to  me,  than  the  rate  which  would  be 
statutory  if  the  statute  be  read  as  the  libelant  contends.  I  therefore 
adopt  that  rate  as  the  just  and  proper  rate  of  compensation  for  the  wharf 
accommodation  furnished  by  the  libelant  to  the  structure  proceeded 
against.  At  that  rate,  as  I  understand  it,  there  is  due  the  libelant  the 
sum  of  $584,  and  for  that  sum,  with  costs,  the  libelant  may  have  a  decree. 


The  Gallego.* 

Morgan's  Ix)msiANA  &  T.  R.  &  S.  S.  Co.  v.  De  Arrotegui  and  others. 

{District  Court,  B.  D.  New  T</rk.  March  8,  1887.) 

1.  Salvage— Stbam-Ships— Loss  of  Ruddkb— Lbb  tiHORS— Award. 

The  Spanish  steam-ship  Gallego,  when  off  the  Florida  coast,  lost  her  rudder 
and  rudder-post.  For  two  days  she  drifted,  with  a  signal  of  distress  set,  in  a 
direction  that  would  shortly  have  carried  hei  on  a  lee  shore,  various  vessels 
passingher,  but  none  offering  her  assistance.   The  steam-ship  Lone  Star,  bound 


1  Reported  by  Edward  O.  Benedict,  Esq.,  of  the  New  Yoric  bar. 
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from  Galveston  to  New  York,  finally  came  to  her  assistance.  Four  hawsers 
were  passed  from  the  Qallego's  quarters  to  the  bows  of  .the  Lone  Star,  by- 
means  of  which  the  latter  was  enabled  to  steer  the  Gallego,  haaling  her  sterix 
from  side  to  side,  as  occasion  required.  Abandoning  for  the  time  her  voy- 
age  to  New  York,  the  Lone  Star  brought  the  Gallego  safely  to  Havana.  In 
doing  so  she  encountered  risks,  and  was  actually  damaged  by  collision  witb. 
the  Gallego,  and  in  other  ways,  to  the  extent  of  12,451.96.  The  Gallego  and 
her  cargo  were  worth  $476, 7W.  The  Lone  Star  and  her  cargo  were  valued  at 
$440,265.  Jffeld,  that  $25,000  should  be  awarded  the  Lone  Star  as  salvage,  be* 
sides  the  actual  expense  which  she  incurred. 
2.  Admiralty— Evidence— Notary's  Certificate  to  Protest. 

The  official  certificate  of  a  notary  proves  the  making  of  a  protest,  and  what 
it  contains.  It  is  competent  evidence  in  a  court  of 'admiralty,  and  the  exam- 
ination of  the  notary  by  commission,  in  order  to  prove  the  protest,  is  not  nee- 
essary. 

Charles  H.  Tweed  and  R.  D.  Benedict,  for  libelant. 
EoartSy  Choate^  &  BeaTnan,  for  respondents. 

Benedict,  J.  This  is  an  action  to  recover  salvage  compensation  for 
services  rendered  to  the  steam-ship  Gallego  by  the  steam-ship  Lone  Star. 
The  facts  proved  leave  no  room  to  deny  that  on  the  occasion  in  question 
a  salvage  service  was  rendered  the  GaUego  for  which  the  libelants  are 
entitled  to  salvage  compensation.  The  substance  of  the  controversy  is 
in  respect  to  the  amount  proper  to  be  awarded.  In  determining,  this 
question,  it  will  be  as  well  to  notice  the  considerations  adverted  to  by 
the  admiralty  division  of  the  high  court  of  justice  of  England,  in  the  re- 
cent case  of  TTie  Werra^  [unreported,]  to  which  case  I  have  been  referred 
by  the  advocate  for  the  claimant  in  this  case.  In  opposition,  therefore, 
to  the  very  positive  contention  on  behalf  of  the  claimant  that  the  value 
of  the  property  saved  is  "the  last  element  to  be  considered,"  I  adopt  the 
remark  of  the  court  in  the  case  of  The  Werra^  that  "the  first  thing 
which  one  considers  is  the  value  of  the  property  which  has  been  saved," 
and  proceed  to  consider  the  value  of  the  steam-ship  Gallego,  her  cargo 
and  freight,  at  the  time  she  was  saved  by  the  steamer  Lone  Star. 

As  to  the  value  of  the  cargo  and  freight  there  is  no  controversy.  It 
is  put  at  $276,764.  As  to  the  steamer  there  is  considerable  difference 
among  the  witnesses  called  by  the  respective  parties  to  express  an  opin- 
ion in  regard  to  her  value.  The  claimants  have  refrained  from  stating 
her  value  in  their  answer,  have  given  no  evidence  to  show  at  what  value 
she  stood  on  the  owner's  books,  as  was  done  in  the  case  of  The  Werra^ 
and  have  contented  themselves  with  producing  the  testimony  of  wit- 
nesses who  never  examined  the  vessel.  The  failure  of  the  claimants  to 
produce  any  witness  to  her  value  who  ever  saw  the  vessel,  when  it  was 
in  their  power  so  to  do,  leads  me  to  believe  that  the  value  put  upon  her 
by  the  witnesses  called  for  the  libelants,  who  know  the  vessel,  is  nearer 
the  truth,  I  therefore,  for  the  purpose  of  this  case,  take  the  value  of 
the  Gallego  herself  to  be  $200,000,  and  the  total  value  of  the  property 
saved  is  therefore  the  sum  of  $476,764. 

Following  still  the  order  observed  in  the  case  of  The  Werra^  I  next 
consider  the  peril  to  which  this  property  was  exposed.  The  disaster 
which  befell  tiie  Gkdlego  was  loss  of  her  rudder  and  rudder-post.     Her 
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hull  remained  sound,  and  her  motive  power  was  intact,  but  she  was  with- 
out a  rudder,  and,  as  her  various  efforts  proved,  was  destitute  of  other 
means  whereby  to  direct  her  course.  When  she  met  with  this  disaster 
she  was  off  Jupiter  light.  The  Florida  coast  was  some  12  miles  dis- 
tant to  the  west,  and  Mantanillo  shoal  was  about  40  miles  distant  on  the 
other  side.  This  fact  of  locality  is  important  in  determining  the  extent 
of  her  peril,  and  unquestionably  the  locality  was  dangerous  for  a  vessel 
deprived  of  power  to  direct  her  course.  It  is  true  that  she  was  in  the 
Gulf  stream,  but  the  currents  of  the  sea  are  far  from  reliable,  as  the  re- 
cent experiences  of  the  Wisconsin  and  of  the  CSty  of  Chicago  seem  to 
show. 

On  the  day  the  rudder  was  lost  an  effort  was  made  by  the  Gallego  to 
steer  by  means  of  a  boom  and  anchor.  The  effort  failed,  and  three  haws- 
ers were  lost  in  making  it.  On  the  next  day  a  second  effort  was  made 
to  steer  her  by  means  of  two  booms  lashed  together.  This  effort  also 
failed,  and  both  booms  and  hawsers  were  lost.  Signals  were  set,  which, 
as  the  answer  correctly  states,  were  signals  of  distress.  Two  sailing  ves- 
sels came  to  her,  but  were  unable  or  unwilling  to  aid  her.  Four  differ- 
ent steamers  came  in  sight,  and  were  signaled.  Two  passed  without 
paying  attention.  A  Spanish  steamer  passed  near  enough  to  be  recog- 
nized, but  did  not  stop.  Another  answered  her  signals,  but  passed  on. 
Meanwhile  she  was  drifting  without  ability  to  direct  her  course.  Dis- 
abled as  she  was,  she  was  sure  to  be  carried  somewhere  by  the  winds 
and  waves,  but  where  could  not  be  known.  Her  abandonment  at  sea, 
or  stranding  upon  some  shoal,  was  not  only  possible,  but  certain,  unless 
some  vessel  should  come  to  her  aid.  From  noon  of  the  15th  to  midnight 
of  the  17th  she  drifted  about  a  hundred  miles,  and  that  in  a  direction 
that  would  have  carried  her  ashore  in  24  hours. 

It  has  been  contended  that  a  lee  shore  would  not  be  dangerous  to  the 
Gall^o,  because  she  was  a  propeller,  and,  with  motive  power  intact,  a 
propeller  can,  without  a  rudder,  escape  from  a  lee  shore.  The  case  of 
The  Alaska  is  referred  to  as  supporting  this  proposition.  But  whether 
the  Gall^o  could  be  made  to  do  in  the  current  of  the  Gulf  stream  what 
the  Alaska  did  where  she  was,  is  not  known.  Moreover,  the  ability  of 
the  Alaska  to  make  a  course  without  a  rudder  was  to  her  master,  as  he 
says,  a  revelation.  No  such  revelation  came  to  the  master  of  the  Gal- 
1^0,  and  his  actions  and  signals  afforded  conclusive  proof  that  he  had 
no  belief  that  he  could  make  a  course,  situated  as  he  was,  and  consid- 
ered assistance  a  necessity  for  his  ship. 

At  the  trial  the  master  and  officers  of  the  Gall^o,  in  contradiction  of 
their  protest,  declared  that  they  never  supposed  the  Gallego  to  be  in  any 
danger.  It  is  easy  after  the  event  to  deny  fear;  but,  if  it  be  true  thftt 
this  steamer  was  under  command  of  a  master  unable  to  see  any  peril 
in  the  condition  of  his  ship  as  she  was  when  the  Ijone  Star  came 
to  her  aid,  that  circumstance,  in  my  opinion,  would  enhance  the  peril 
of  the  ship.  The  acts  of  the  master  at  the  time  speak  louder  than  his 
subsequent  words,  and  show  knowledge  that  the  position  of  his  ship 
was  one  of  peril.  Of  course,  it  can  be  said  that,  being  sound  save  in 
v.30F.no.4— 18 
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respect  to  her  rudder,  the  Gallego,  for  a  time  more  or  less  extended,  as 
the  chance  of  favorable  winds  and  of  being  fallen  in  with  by  some 
other  vessel  not  only  willing  but  able  to  aid  her  might  have  favored, 
would  have  floated;  but,  such  chance  not  favoring  her,  destruction  in 
the  end  was  to  be  expected,  for  she  was  upon  the  sea  without  the  knowl- 
edge and  ability  necessary  to  enable  her,  unassisted,  to  reach  a  port  of 
safety. 

It  was  with  her  not  a  mere  question  of  delay,  as  is  sometimes  con- 
tended when  the  screw  is  lost,  and  resource  must  be  had  to  sails.  Her 
difficulty  was  that  although  she  had  motive  power  she  could  not  navi- 
gate because  she  could  not  control  her  course.  Neither  could  she  remain 
still.  She  was  bound  to  be  borne  somewhere.  If  refused  assistance  by 
all  vessels,  as  she  had  been  by  those  that  had  passed  her  by,  in 
all  human  probability  she  would  be  borne  to  destruction.  From 
this  position  of  peril  she  was  relieved  by  the  Lone  Star,  and  by  the  aid 
of  the  Lone  Star  she  was  conducted  in  safety  to  the  port  desired  b}"  her 
master,  and  most  advantageous  to  her.  Of  course,  the  existence  of  a 
chance  of  obtaining  assistance  is  to  be  taken  into  consideration,  but  the 
fact  that  she  might  chance  to  meet  a  salvor  does  not  justify  the  assertion 
that  she  was  in  no  peril.  The  circumstances  under  which  the  Gallego 
was  placed,  and  the  risks  to  which  she  was  subjected,  in  my  opinion, 
made  it  the  imperative  duty  of  her  master  to  induce  the  master  of  the 
Lone  Star  to  furnish  assistance;  and  the  Lone  Star,  having  successfully 
assisted  her,  is  entitled  to  claim  salvage  as  having  rescued  her  from  a 
position  of  great  peril. 

At  this  point,  as  well  as  any  other,  may  be  considered  a  question  of 
evidence  which  arose  out  of  the  libelants  offering  in  evidence  the  protest 
of  the  Gallego,  to  contradict  the  testimony  of  her  master  when  he  says 
that  there  was  no  danger.  Against  the  admission  of  this  protest  in  evi- 
dence strenuous  objection  is  made.  The  objection,  however,  finally  re- 
duces itself  to  the  contention  that  the  protest  is  not  admissible  because  a 
copy.  The  document  purports  to  be  certified  by  a  notary,  and  to  the 
certificate  is  attached  a  notary's  seal.  The  seal  of  a  notary  is  judicially 
taken  notice  of,  he  being  an  officer  long  recognized  throughout  the  com- 
mercial world.  In  this  instance  the  seal  is  an  impression  in  ink,  in  the 
form  of  a  notarial  seal,  stamped  upon  the  paper.  Such  an  impression 
is,  in  my  opinion,  a  seal,  and  it  authenticates  the  certificate  to  which  it 
is  attached.  Says  the  court  in  Orr  v.  Lacy^  4  Mcl^ean,  247:  "An  im- 
pression on  parchment  or  paper,  with  intent  to  make  a  seal,  is  good  at 
common  law."  We  have,  then,  the  oSicial  certificate  of  a  notary  that  a 
protest  in  this  form  was  made  before  him.  Such  a  certificate,  undisputed, 
proves  the  fact  of  the  making  of  a  protest,  and  what  it  contains.  The 
document  offered  is  more  than  a  copy.  When  a  marine  protest  is  made 
before  a  notary,  the  notary  enters  in  his  notarial  book  the  fact  of  a  pro- 
test, and  the  reasons  given  for  making  the  protest.  A  common  form  is : 
'•By  this  public  act  be  it  known  to  all  whom  it  does  concern.  »  *  * 
wherefore  the  said  *  *  *  protested,  and  I,  the  said  notary,  do  by 
these  presents  publicly  protest."    The  notary's  book  is  never  given  out. 
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That  is  a  record  of  the  notary's  office,  made  there  for  the  benefit  af 
all  whom  it  may  concern.  The  benefit  of  this  record  is  secured  to 
those  concerned  by  issuing  a  transcript  from  the  book,  certified  by  the 
notary  to  be  correct,  and  in  no  other  way  is  the  protest  made  available. 
The  document  here  produced  is  such  a  transcript,  and  that  it  is  compe- 
tent evidence  in  a  court  of  admiralty  I  do  not  doubt.  Many  such  pro- 
tests have  been  ofiered  in  evidence  before  me,  and  never  before  have  I 
heard  it  contended  that,  to  prove  a  marine  protest  in  a  court  of  admiralty, 
the  notary  must  be  examined  upon  a  commission.  The  supreme  court 
in  U.  S.  V,  Percheman,  7  Pet.  51,  says:  "We  think  that,  on  general  prin- 
ciples of  law,  a  copy  given  by  a  public  officer,  whose  duty  it  is  to  keep 
the  original,  ought  to  be  received  in  evidence." 

It  may  be  added  that  in  this  case  it  appears  by  the  testimony  of  the 
master  of  the  Gallego  himself  that  he  made  a  protest  before  this  notary, 
and  he  himself  took  a  certified  transcript.  That  transcript  the  claim- 
ants do  not  produce,  thereby  making  applicable  to  them  the  remarks 
of  the  court  in  the  case  of  ne  Emniaj  2  W.  Rob,  315,  where  the  failure 
to  produce  such  a  transcript  was  noticed  by  the  court. 

The  protest  being  in  evidence,  there  is  little  ground  left  for  the  posi- 
tion taken  by  the  advocate  of  the  claimants  that  the  danger  that  the 
Gallego  was  in  rests  altogether  upon  suppositions,  and  the  imagination 
of  counsel. 

Following  still  the  order  adopted  in  the  case  of  The  Werra,  I  next  con- 
sider what  sacrifices,  what  risks,  and  what  expense  did  the  Lone  Star 
incur  in  assisting  the  Gallego.  Here  the  value  of  the  Lone  Star,  her 
cargo  and  freight,  as  well  as  her  circumstances,  are  to  be  taken  in  con- 
sideration. As  to  the  value  of  the  cargo  and  freight,  there  is  no  dispute 
upon  the  evidence.  It  is  $240,265.  In  regard  to  the  value  of  the  Lone 
Star  herself,  the  opinions  of  the  witnesses  vary  from  $120,000  to  $225,- 
000.  Mr.  Dimmick,  who  knows  the  vessel  well,  and  examined  her  for 
the  purpose  of  being  enabled  to  form  a  more  accurate  opinion  as  to  her 
value,  states  her  value  at  $225,000,  and  I  feel  safe,  therefore,  in  taking 
her  value  as  stated  in  the  libel.  For  the  purpose  of  this  case,  the  Lone 
Star  will  be  valued  at  $200,000,  making  the  total  value  of  the  property 
at  risk  the  sum  of  $440,265.  At  the  time  the  Gallego  was  fiallen  in 
with,  the  Lone  Star  was  on  one  of  her  regular  voyages,  in  a  regular  line 
running  between  Galveston  and  New  York.  She  was  due  in  New  York 
on  Friday,  the  twenty-first  of  October,  whence  she  was  to  sail  on  the 
28d.  At  the  request  of  the  master  of  the  Gallego,  she  abandoned  her 
voyage,  and  went  with  the  Gallego  to  Havana,  where  she  arrived  on  the 
2l8t.  The  time  actually  occupied  in  reaching  Havana  was  five  days, 
and  she  lost  three  days  more  in  reaching  New  York,  her  port  of  original 
destination.  She  missed,  moreover,  her  sailing  day  at  New  York,  and 
the  cargo  she  would  then  have  taken  was  taken  by  another  vessel. 

The  character  of  the  service  the  Lone  Star  was  called  on  to  perform 
was  to  steer  the  Gallego.  This  she  made  out  to  do  by  means  of  four  nine- 
inch  hawsers  fastened  to  the  GaJlego's  quarters,  and  bent  to  a  chain  cable 
attached  to  \^e  bow  pf  the  Lone  Star.     In  this  way,  both  vessels  being 
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kept  in  motion  by  their  respective  engines,  the  Lone  Star,  could  haul  the 
stern  of  the  Gallego  one  side  or  the  other,  and  thus  direct  her  course. 
While  the  Gallego  was  being  thus  conducted  to  the  port  she  desired  to 
reach,  the  weather  for  much  of  the  time  was  calm.  On  Sunday  night, 
however,  a  gale  was  experienced,  in  which  the  nine-inch  hawsers  parted, 
and  on  Monday  the  vessels  were  in  actual  collision.  While  attempting 
to  make  fast  again,  the  hawser  parted  a  second  time.  On  one  occasion 
an  effort  was  made  to  tow  the  Gallego  astern  of  the  Lone  Star,  but  the  ef- 
fort failed,  and  not  through  want  of  skill.  The  course  thus  pursued  by 
the  Gallego  was  given  her  by  the  Lone  Star,  and  the  way  was  dangerous, 
being  from  Jupiter  light  to  Havana.  While  proceeding  on  this  way,  the 
vessels  were  obliged,  on  one  occasion,  in  order  to  ascertain  their  posi- 
tion, to  bear  up  within  five  or  six  miles  of  a  reef  where  vessels  with  rud- 
der and  motive  power  intact  are  sometimes  stranded,  and  it  is  the  opin- 
ion of  some  of  the  witnesses  that  the  gale  experienced  must  have  caught 
the  Grallego  if  the  Lone  Star  had  declined  to  assist  her,  and  would  have 
driven  her  ashore  in  spite  of  all  efforts.  This  service  involved  risk  to  the 
Lone  Star.  Not  only  was  she  exposed  to  the  risk  of  ordinary  perils  of 
the  sea  for  eight  days,  but  to  this  was  added  the  risk  of  collision  with 
the  Gallego.  That  this  is  no  imaginary  peril  appears  from  the  evidence 
in  this  case,  and  from  other  cases  which  have  been  adjudged.  See  the 
case  of  The  Demetnus^  2  Pritch.  Adm.  Dig.  "Salvage  Awards,"  847. 

But  Havana  was  reached  without  any  special  peril  of  life,  or  any  ex- 
traordinary hardship  on  the  part  of  those  on  board  the  Lone  Star.  On 
making  Havana,  a  tug  came  out,  and  the  Gallego  then  attempted  to 
enter  the  port  by  her  aid.  She  found  it  impossible  to  accomplish  this, 
and,  after  getting  dangerously  near  to  the  breakers,  she  again  resorted  to 
the  aid  of  the  Lone  Star.  On  this  occasion  an  expedient  unusual  for 
vessels  of  this  size  was  resorted  to,  for  the  Lone  Star  lashed  the  Gal- 
lego along-side,  and  in  this  way  took  her  into  the  port  of  Havana,  and 
there  moored  her  in  safety.  In  the  rendition  of  this  service  the  Lone 
Star  was  put  to  an  actual  expense  of  $2,451.96,  to  pay  for  damages  to 
hull,  loss  of  hawsers,  etc. 

Having  now  stated  some  of  the  &cts  from  which  I  conclude  that  this 
is  a  case  for  a  liberal  reward,  there  remains  only  to  fix  the  amount. 
Ttis  amount  is  determined  with  reference  to  the  value  of  the  property 
imperiled,  the  extent  of  the  peril  to  which  the  property  was  exposed, 
and  the  sacrifices,  risks,  and  losses  encountered  by  the  salving  vessel. 
To  these  must  be  added  the  consideration  that  the  object  that  the  rule 
of  the  maritime  law  in  respect  to  salvage  is  not  so  much  compensation 
for  work  and  labor  performed ;  as  to  hold  out  to  those  who  sail  ihe  seas 
a  strong  inducement  to  volunteer  their  aid  to  vessels  in  distres  .  The 
importance  attached  to  this  consideration  by  the  English  adm  ralty  is 
shown  by  the  remark  of  the  court  in  deciding  the  case  of  The  Ri  i  Leniaj 
24  Mitch.  Mar.  Reg.  628,  to  which  I  have  alluded  on  a  former  c  icasion. 
In  that  case  Sir  Robert  Phillmore  says: 

''It  has  been  impressed  on  the  minds  of  the  court  that  there  seem  i  to  be  a 
growing  dislike  on  the  part  of  the  owners  of  ships  to  idlo w  their  vesse  9  to  ren  * 


Digitized  by 


G 


f 


ogle 


THE  FRANK  P.  LEB.  277 

der  assistance,  even  when  no  Jeopardy  of  life  is  concerned.  That  mnst  be  met 
by  a  liberal  allowance  on  the  part  of  the  court  whose  duty  it  is  to  consider  all 
the  drcumstanoas  of  the  case.** 

This  renuurk  derives  emphasis  from  the  fact  proved  in  this  case  that 
fonr  steamers  in  succession  passed  within  sight  of  the  Gallego's  signals, 
and  did  not  stop. 

In  view  of  all  these  considerations,  I  am  of  the  opinion  that  it  will  be 
proper  in  this  case  to  award  the  libelants  a  salvage  award  of  $25,000, 
to  which  must  be  added  $2,451.96,  being  the  amount  expended  by  the 
salvors,  and  the  costs  of  this  action.  The  apportionment  of  the  salvage 
among  the  various  persons  entitled  to  share  will  be  made  at  the  time  of 
entering  the  decree. 


Thb  Fbauk  p.  Leb.* 

LlBUIUNGB  Co.  OF  NoBTH  AhEBIGA  V.  THX  FrANK  P.  LeB. 
(DitHei  Chun,  E.  D.  Pmrayhania.    March  IS,  1887.) 

1.  OOUJSIOR— SOHOONSBS. 

The  schooners  A.  and  B.  were  sailing  off  Cape  Ck>d.  Between  9  and  10 
o'clock  at  night  both  Tessels  were  heading  about  W.  byN.,  on  their  starboard 
tack,  B.  being  a  quarter  to  a  half  mile  in  the  rear  of  A.  The  wind  was  com- 
ing firom  the  N.  N.  W.  There  was  from  five  to  seven  miles  of  navigable  water 
between  the  vessels  and  the  shore.  B.  changed  her  course  about  two  points 
southward,  and  ran  under  A's  stem.  Boon  after,  B.  again  changed  her  course 
to  go  about,  across  A.'s  bows,  missed  stays,  and  before  getting  off  was 
struck  and  sunk.  No  light  was  displayed  from  B.'s  stem  after  passing  A. 
HM,  that  B.  was  guilty  of  negligence,  and  that  there  could  be  no  recovery 
against  A 
Sl  Hamr—Absxkcb  ov  Torch. 

Failure  to  display  a  light  or  torch  required  by  the  statutes  is  negligence,  If 
there  is  a  possibility  that  a  collision  would  have  been  avoided  had  the  require- 
ments of  the  statutes  been  observed. 

In  Admiralty. 

OiUons,  Jr.,  &  Henry ^  for  libelant. 

Jfr.  Edmunds^  for  respondent. 

Butler,  J.  The  vessels  (out  of  whose  collision  this  suit  arises)  were 
coasting  schooners,  bound  from  Elizabethport,  New  Jersey,  to  Boston, 
kden  with  coal.  Having  started  March  22,  1886,  they  were  at  Cape 
Pogue  on  the  morning  of  the  28d,  and  in  the  evening  (between  9  and 
10  o'clock)  were  off  the  northern  end  of  Gape  Cod,  where  they  collided, 
and  the  D.  &  J.  Lee,  with  her  cargo,  was  sunk.  The  suit  is  brought 
by  insurers  of  the  D.  &  J.  Lee,  who,  having  paid  the  amount  insured, 
are  subrogated  to  her  righla.  A  short  time  before  the  oollision  the  ves- 
ada  were  heading  about  W.  by  N.,  on  their  starboard  tack,  and  were 

^Beported  bj  a  B.  Taylor,  Bsq.,  of  the  Philadelphia  bar. 
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near  together;  the  D.  &  J.  Lee  being  in  the  rear,  possibly  a  quarter  to  a 
half  mile.  The  wind  was  coming  from  the  N.  N.  W.,  and  the  sea  rough 
and  chopping.  The  distance  from  the  shore  was  probably  five  to  seven 
miles,  and  the  water  for  this  distance  appears  to  be  navigable.  Under 
these  circumstances  the  D.  &  J.  Lee  changed  her  course  about  two 
points  southward,  and  ran  under  the  respondent's  stern,  passing  at  a 
safe  distance.  A  short  time  later  she  again  changed  her  course,  to  go  about, 
across  the  respondent's  bows,  missed  stays,  and  before  getting  off  was 
struck.  No  light  was  displayed  from  her  stem  after  passing.  She  was 
at  no  time,  however,  entirely  out  of  sight,  her  sails  being  visible, 
though  her  hull  was  not.  Her  change  of  course,  in  front,  was  not 
discovered  by  respondent  until  her  green  light  came  into  view.  Im- 
mediately on  seeing  this,  respondent  headed  southward,  to  run  under 
her  stern. 

The  faults  charged  against  the  respondent  are  (1)  that  she  did  not 
immediately  go  about,  on  her  port  tack,  when  the  D.  &  J.  Lee  changed 
her  course;  and  (2)  that  she  had  not  a  proper  lookout,  and  consequently 
did  not  see  the  change  of  course  as  soon  as  she  should. 

Although  pressed  with  much  earnestness  and  ability,  neither  charge 
is,  in  my  judgment,  well  founded.  Supposing  the  vessels  to  have  been 
as  far  apart  as  stated  by  the  libelant  when  the  change  of  course  occurred, 
the  respondent's  movement  was  entirely  safe  and  proper.  Her  change 
of  head  would  certainly  have  carried  her  under  the  D.  &  J.  Lee's  stern. 
As  her  starboard  tack  was  not  run  out,  and  might  be  prolonged  for  sev- 
eral miles,  her  maneuver  was  rational,  and  such  as  the  vessel  in  her  front 
should  have  expected. 

Supposing,  however,  the  vessels  to  have  been  materially  closer  together 
than  stated  by  the  libelant,  is  the  respondent  blamable  for  heading  as 
she  did?  I  do  not  think  so.  She  was  probably  mistaken  respecting  the 
distance.  The  D.  &  J.  Lee's  act,  in  tacking,  was  of  itself  a  forcible  sug- 
gestion that  the  distance  was  a  safe  one.  Especially  was  it  so  in  the 
absence  of  the  statutory  torch,  or  other  signal  of  possible  danger.  Such 
mistake  would  involve  no  responsibility.  Should  the  respondent,  how- 
ever, when  approaching  nearer  the  D.  &  J.  Lee,  and  discovering  the 
danger  of  collision,  have  reversed,  and  endeavored  to  go  about?  This 
was  a  question  I  could  not  answer  from  the  testimony.  To  a  seaman  it 
would  present  no  difficulty;  but  I  was  uninformed  respecting  the  dis- 
tance Tvithin  which  the  maneuver  might  have  been  safely  executed.  I 
have  therefore  taken  the  judgment  of  an  assessor' respecting  it,  and  also 
respecting  two  or  three  other  points,  about  whi^h,  however,  I  had  no 
difficulty.  His  answers  show  that  the  collision  could  not  hare  been 
avoided  by  attempting  to  go  about  after  heading  southward,  and  j  'Obably 
not  before. 

There  is  no  evidence  tending  to  support  the  second  charge.  On  the 
contrary,  the  protest  which  the  libelant  put  in  evidence  she  vs  that 


there  was  no  lack  of  vigilance  in  this  respect.     The  inference 

from  the  collision  itself)  that  the  D.  &  J.  Lee  was  not  seen  onco  nmenc- 

ing  her  change  of  head,  becau^  had  .she  beeii,  and  .the  resi)ond  nt  then 
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turned  southward,  the  collision  would  have  been  avoided,  is  not  justi- 
fiable. The  fact  that  the  maneuver  did  not  avoid  the  accident  can  more 
reasonably  and  safely  be  accounted  for  by  supposing  the  vessels  to  have 
been  nearer  together  when  the  D.  &.  J.  Lee  changed,  than  the  officers 
supposed.  This  is  a  subject  about  which  they  might  readily  be  mis- 
taken, while  the  officers  of  the  respondent  (who  say  in  their  protest  that 
the  lookout  was  vigilant,  and  the  vessel  ahead  continually  seen)  could 
not  be  mistaken.  Furthermore,  all  proper  inferences  touching  the  sub- 
ject tend  to  show  that  the  vessels  were  near  together  at  the  time.  The 
circumstances  that  the  collision  occurred  notwithstanding  the  respondent's 
prompt  change  of  head;  that  the  master  of  the  D.  &  J.  Lee  hallooed  to 
the  respondent  to  "go  about "  at  the  time  of  ordering  his  own  vessel  about, 
and  hesitated  respecting  further  movements  until  he  saw  what  the  re- 
spondent would  do;  and  that  the  collision  occurred  almost  directly'  after 
the  change  of  course, — ^seem  to  leave  no  room  for  doubt  that  the  vessels 
were  very  near  together  when  the  change  of  course  occurred, — so  near, 
indeed,  that  the  attempt  to  cross  the  respondent's  bows  was  hazardous 
and  unjustifiable.  ^  It  may  be  suggested  that  it  is  unreasonable  to  sup- 
pose the  D.  &  J.  Lee  would  thus  attempt  to  cross  the  respondent's 
bows.  This  would  have  much  force,  in  the  absence  of  evidence  tending 
to  show  she  did.  Like  most  other  men,  masters  of  vessels  are  not  always 
considerate  and  prudent.  The  fact  that  this  master  ran  past  the  respond- 
ent, (with  whom  he  had  been  sailing  all  day,  and  proposed  accompany- 
ing to  the  end  of  his  voyage,)  with  intent  to  cross  her  front,  without  ma- 
terially lengthening  his  tack,  while  he  might  (without  serious  disadvan- 
tage) have  tacked  before  passing,  or  afterwards  without  crossing,  by 
simply  shortening  sails,  allowing  respondent  to  continue  her  course,  and 
tacking  astern,  tends  forcibly  to  show  that  he  was  not  considerate  or 
prudent.  It  is  probable,  however,  that  he  was  mistaken  in  the  dis- 
tance between  the  vessels.  The  difference  in  speed  was  not  great.  The 
testimony  shows  that  considerable  time  was  occupied  (and  some  slight 
difficulty  experienced)  in  getting  past.  How  much  space  he  gained,  and 
how  much  time  was  occupied  after  passing  and  before  tacking,  he  does 
not  know.  Neither  he  nor  his  officers  could  have  told,  had  their  atten- 
tion been  called  to  it  before  the  collision.  What  they  say  now  is  little 
better  than  guessing.  The  references  to  time  and  distance  in  their  tes- 
timony, and  in  the  protest,  are  estimates  and  approximations,  merely: 
That  the  D.  &  J.  Lee  was  in  fault  in  more  than  one  important  respect, 
I  do  not  doubt.  Intending  to  tack  so  soon,  she  should  not  have  passed 
the  respondent,  but  have  gone  about  on  overtaking  her.  Having  passed, 
she  should  have  continued  hercourse  until  far  enough  ahead  to  go  about 
with  absolute  safety, — whether  the  respondent  should  turn  southward  or 
hold  her  course.  Crossing  the  latter's  bows  where  she  attempted  was  a 
grave  fault,  and  the  primary  cause  of  the  accident. 

She  was,  however,  guilty  of  fault  in  failing  to  display  a  torch  or  white 
light,  in  coming  up  to  the  wind,  in  the  respondent's  front,  and  virtually 
stopping  in  her  track, — as  required  by  the  statute.  It  is  impossible  to 
say  that  such  a  light  would  not  have  tended  to  avoid  the  collision.     The 
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assessor  thinks  it  would,  and  his  conclusion  is  reasonable.     It  is  suffi- 
cient, however,  that  it  might  possibly  have  done  so.     T%e  Pennsylvania^ 
12  Fed.  Rep.  916;  TkeExcdsior,  Id.  20B]  2%^  fl^cufea,  17  Fed.  Rep.  606. 
For  the  reasons  above  stated,  the  libel  is  dismissed,  with  costs. 


The  Howabd. 

The  James  Rumsey. 

Vboman  v.  The  Howard  and  another. 

(Districi  Court,  8.  D.  New  York.    March  U.  1887.) 

1.  CJoLLTSioH— Fog— Piers  and  Blips— Tug— Fbrby-Boat—Modbbatb  Speed. 
While  a  tug  taking  a  tow  to  her  customary  place  to  lie  up  for  the  night  is 
not  blamable,  in  a  dense  fog  at  night,  for  going  near  to  the  piers  and  slips, 
she  is  bound  to  use  a  corresponding  degree  of  caution,  and  ferry-boats  are 
bound  to  the  same  caution,  and  to  use  moderate  speed  in  approaching  and 
entering  their  slips. 

8.  Same— Cabb  Statbd. 

The  ferry-boat  J.  R.,  from.Hoboken  to  the  Twenty-third  street  slip.  New 
York,  in  a  dense  fog  at  night,  in  the  flood-tide,  crossed  the  river  under  a  slow 
bell.  On  making  £e  lights  of  her  ferry-slip  she  found  herself  a  little  above 
her  slip,  and  thereupon  ported,  and  rang  her  bell  to  go  full  speed.  Soon 
after  a  tug  and  tow  were  seen  crossing  her  ferry-slip  entrance,  and,  not- 
withstanding reversal,  a  collision  ensued.  Held^  both  in  fault.— the  tug,  for 
too  great  speed,  for  having  her  red  light  hid,  and  for  not  sounding  fog  signals, 
and  for  inattention  and  want  of  lookout  in  not  hearing  tl^e  fog-bells  and 
whistles  which  were  sounded  near  her;  the  ferry-boat,  for  going  under  full 
speed  when  near  her  slip,  notwithstanding  the  liability  of  ouer  vessels  being 
unavoidably  near  in  the  fog,  and  full  speed  not  being  necessary  to  enter  her 
slip. 

8.  Same— Damages— Old  Boats— Notice. 

The  recovery  in  favor  of  an  old  boat  is  not  to  be  limited  to  half  her  dam- 
ages, unless  there  is  some  fault  on  her  part,  actual  or  constructive,  such  as  the 
failure  to  give  notice  of  her  weakness,  where  there  is  opportunity  to  do  so, 
in  a  place  of  risk,  or  where  her  exposed  position  is  of  her  own  selection.  In 
a  collision  that  is  wholly  unexpected,  and  without  any  fault  on  her  part,  she 
is  entitled  to  full  indemnitv.  and  to  repair  corresponding  to  her  previous  con* 
dition. 

OHJbert  D.  Lamb,  for  libelants. 
Carpenter  &  Mofker^  for  the  Howard* 
Jdm  C.  Besson^  for  the  Bumsey* 

3eown,  J.  On  July  5,  1886,  at  about  10:80  p.  h.,  as  the  ferry-boat 
James  Rumsey,  from  Hoboken,  was  approaching  her  slip  at  Fourteenth 
street,  North  river,  she  came  into  collision  with  the  barge  Moses  H. 
Grinnell,  which  was  going  up  river  lashed  to  the  port  side  of  the  tug 
Howard,  and  projecting  some  30  feet  ahead  of  the  latter's  bow.  The 
weight  of  evidence,  particularly  the  testimony  of  Robertson,  the  ferry- 
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boat's  witness,  who  was  on  the  Fourteenth-street  pier  ringing  the  fog-bell, 
shows  that  the  collision  was  within  300  feet  of  the  ends  of  the  piers,  and 
about  off  Fifteenth  street,  as  the  boats  at  the  time  of  the  collision  bore 
about  N.  N.  W.  from  where  Robertson  stood.  The  weight  of  evidence 
is  also  to  the  effect  that  there  was  a  pretty  dense  fog,  and  that  the  lights 
of  boats  could  not  be  seen  more  than  200  or  300  yards  distant.  The 
round  of  the  ferry-boat's  bow,  on  the  starboard  side,  struck  the  port  side 
of  the  barge  very  near  her  stem,  not  a  very  severe  blow,  as  I  find,  but 
sufficient  to  drive  a  cross-timber  through  the  barge's  starboard  side. 

I  do  not- find  it  a  fault  in  the  tug  that.  In  taking  the  barge,  after  dis- 
charging her  excursionists,  in  the  dense  fog  that  prevailed,  to  her  proper 
place  to  lie  up  for  the  night,  she  went  within  a  few  hundred  feet  of  the 
shore;  because  the  fog  necessitated  what  would  not  otherwise  have  been 
justifiable.  But  the  tug,  under  such  circumstances,  was  bound  to  pro- 
ceed with  corresponding  caution;  and  upon  the  evidence  I  must  find  that- 
with  the  flood-tide  she  did  not  go  at  that  "moderate  speed"  that  by  the 
rules  is  required  in  a  fog.  I  must  also  find  her  further  in  fault  in  that 
her  port  colored  light  was  obscured  by  the  barge  without  any  corre- 
sponding light  upon  the  barge  to  supply  its  place.  The  fact,  also,  that 
her  pilot  did  not  hear  the  fog-bells,  which  were  certainly  rung  upon  the 
Fourteenth-Street  dock,  very  near  him,  nor  the  fog- whistles,  which  the 
witnesses  from  the  Rumsey  say  were  given,  indicates  that  there  was  also 
lack  of  proper  attention  and  look  out.  She  was  further  in  fault  for  not 
giving  fog  signals  herself. 

As  respects  the  Rumsey,  the  question  of  fault  is  less  clear.  After 
giving,  however,  repeated  consideration  to  the  careful  arguments  which 
have  been  addressed  to  the  court,  I  am  not  satisfied  that  the  Rumsey 
is  free  from  blame.  The  place  where  the  collision  occurred,  opposite 
Fifteenth  street,  confirms  the  testimony  of  the  wheelsman  that,  when 
the  Fourteenth-street  lights  were  first  made  off  Fifteenth  or  Sixteenth 
street,  she  had  the  Fourteenth-street  lights  about  a  point  on  her  star- 
board bow.  She  had  been  proceeding  under  one  bell,  but  then  "hooked" 
up  full  speed,  and  ported  her  helm ;  soon  after  she  saw  the  barge  only 
a  short  distance  off,  when  she  reversed  full  speed,  and  put  her  wheel  hard 
a-starboard.  This  brought  the  boats  nearly  at  right  angles  at  the  col- 
lision, the  ferry-boat  heading  nearly  directly  on  shore  off  Fifteenth  street. 
Had  she  continued  porting  instead  of  starboarding,  I  think  they  would 
have  gone  clear.  But  I  think  the  boats  were  so  near  at  that  time  that 
that  error  is  hardly  to  be  called  a  fault.  The  obligation,  however,  to 
go  at  moderate  speed  in  a  fog,  is  as  imperative  on  a  ferry-boat  as  on 
other  steamers.  The  situation  off  Fourteenth-street  is  certainly  not  such 
as  makes  full  speed  necessary  to  enter  the  slip  there,  by  night  or  day, 
or  at  any  time  of  the  tide.  In  the  flood-tide  that  night,  I  have  no  doubt 
that  the  jingle-bell  was  rung,  not  because  it  was  necessary  to  go  at  full 
speed  in  order  to  enter  the  slip;  but  because  the  Rumsey  found  herself 
already  above  the  slip,  and  heading  above  it,  when  the  lights  of  the 
slips  were  first  made,  and  in  the  flood-tide  she  wished  to  prevent  be- 
ing carried  further  above.     For  the  very  reason  that  there  was  a  dense 
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fog,  tliere  was  an  increased  liability  to  meet  vessels  coming  up  near  the 
slip  from  necessity.  The  ferry-boat  had,  therefore,  no  right  to  count 
upon  a  contrary  contingency,  or  to  increase  her  speed,  for  her  own  con- 
venience merely,  beyond  the  "moderate  speed"  required  by  law.  I  must 
hold  her  also  liable,  therefore,  upon  this  ground,  as  I  am  satisfied  that, 
if  she  had  continued  under  a  slow  bell,  her  prompt  reversal  would  have 
avoided  the  collision,  whether  she  starboarded  or  ported  her  helm. 

It  is  urged  that  the  barge  should  not,  however,  be  fully  repaired  at 
the  expense  of  the  vessels  in  fault,  because  she  was  an  old  and  weak 
boat.  It  appears  that  she  was  from  25  to  30  years  old,  and  the  evidence 
indicates  that  there  was  considerable  decayed  and  weak  timber  about 
her  bows.  But  the  nature  of  her  employment,  both  before  and  after 
the  accident,  also  shows  that  she  was  by  no  means  unfit  for  navigation. 
In  several  cases  it  has  been  held  by  this  court,  where  a  weak  vessel  was 
in  a  situation  to  expect  some  encounters  with  other  vessels,  and  was  re- 
sponsible for  the  position  assumed  by  her,  that  she  was  bound  to  give 
notice  to  others  approaching  her  of  any  condition  rendering  her  liable  to 
be  seriously  injured  by  ordinary  contacts;  and  in  default  of  notice,  in 
such  cases,  only  half  damages  were  given.  See  Tlve  Syracuse^  18  Fed. 
Rep.  828;  The  Niagara,  20  Fed.  Rep.  152;  The  Reha,  22  Fed.  Rep.  546; 
The  C.  R.  Stme,  9  Ben.  182;  The  N.  B.  Starbuck,  29  Fed.  Rep.  797. 

In  the  present  case  no  such  fault,  actual  or  constructive,  can  be  im- 
puted to  the  barge.  She  had  no  selection  of  her  position.  The  collis- 
ion was  not  an  ordinary  or  justifiable  or  expected  contact.  She  owed 
no  duty  of  notice  in  this  instance,  on  account  of  her  age  or  weakness; 
and  no  such  notice,  if  practicable,  could  have  been  of  any  use.  As  re- 
spects her  right  to  recover  her  full  actual  damage,  the  cases  of  The  Granite 
State,  3  Wall.  310,  and  of  The  Baltimore,  8  Wall.  386,  seem  controlling. 
Upon  the  reference  which  must  be  ordered  to  compute  the  damage,  the 
cost  of  repairing,  in  a  manner  corresponding  only  to  her  patched  and 
shattered  state,  will  be  allowed,  if  such  was  in  fact  her  previous  condi- 
tion; not  the  cost  of  building  a  new  stem  and  new  bows,  if  that  were 
unnecessary.     The  J,  T.  EasUm,  24  Fed.  Rep.  95. 

Decree  for  the  libelants  against  both  vessels,  with  costs. 
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The  Monarch.* 

The  Cherokee. 

Young,  Owner,  etc.,  v.  The  Cherokee  and  Cargo. 

District  Court,  JD,  South  OaroUna,    Febraary  24, 1887.) 

1.  ADMIRAliTY— PrACTICB— tMOTION  TO  REDUCE  STIPULATION. 

If  a  vessel  and  car^o  are  attached  upon  the  allowance  of  a  libel  for  salvafi^e 
wherein  no  amount  is  named,  and  if  a  release  of  the  property  attached  is  sub- 
Beauentlv  effected,  out  of  court,  and  by  a^eement  of  the  parties,  a  motion  to 
reauce  the  amount  of  the  stipulation  given  in  advance  of  a  hearing  of  the 
cause  upon  its  merits,  made  aft^r  the  vessel  and  cargo  are  no  longer  within 
the  Jurisdiction,  will  be  denied;  but,  if  a  stipulation  be  executed  under  an  or- 
der of  court,  or  under  section  941  of  the  Revised  Statutes,  the  rule  is  other- 
wise, 

2.  Same— Motion  in  Advance  of  Heabino. 

Where  the  parties  themselves  have  agreed  upon  the  amount  of  stipulation 
to  be  given  to  effect  the  release  of  property  attached  by  order  of  court,  a  mo- 
tion to  reduce  the  amount  so  determined,  m  advance  of  a  hearing  of  the  cause  i 
upon  its  merits,  will  be  denied.                                                                                                          I 

In  Admiralty.     Motion  to  reduce  stipulation.  ! 

Bryan  &  Bryan y  for  claimant.  j 

MUdidl  &  Smithy  for  libelant.  | 

SiMONTON,  J.     This  is  a  libd  for  salvage.     The  steam-ship  Cherokee,  I 

loaded  with  a  cargo  of  cotton,  cotton  and  woolen  goods,  turpentine,  and  : 

lumber,  had  just  left  her  dock  in  the  port  of  Charleston,  when  it  was  j 

discovered  that  she  was  on  fire  in  her  lower  hold  aft.     She  had  pro-  \ 

ceeded  on  her  voyage  about  600  feet  from  her  dock  at  the  time  the 
fire  was  observed.     She  stopped  at  once,  and  in  a  very  short  time  re- 
turned to  the  wharf.     She  was  taken  in  charge  of  the  city  fire  depart-  \ 
ment,  which  had  been  summoned  to  her  wharf.     The  fire  was  thus  ex- 
tinguished.    The  Monarch,  a  powerful  steam-tug  with  complete  fire 
apparatus,  as  soon  as  the  fire  was  discovered,  had  been  sent  to  the  assist- 
ance of  the  steam-ship.     The  tug  went  out  to  her  while  she  was  in  the  I 
stream,  and  accompanied  her  to  the  dock.     The  tug  had  put  her  hose 
into  the  steam-ship,  and  had  pumped  water  into  her.     As  soon  as  the 
fire  department  took  charge,  the  hose  of  the  tug  was  ordered  to  be  taken 
out  of  the  steam-ship,  and  after  some  demur  the  order  was  obeyed.  I 
Some  parley  occurred  between  the  owner  of  the  tug  and  the  agent  of  the 
steam-ship  as  to  the  amount  of  compensation  to  be  paid  to  the  former^ 
The  result  was  the  libel  for  salvage. 

The  steamship  and  her  cargo  were  attached  under  process  from  this 
court.  The  judge  was  absent  holding  his  court  in  the  Western  district. 
N^otiation  was  conducted  looking  to  the  amount  of  the  stipulation. 
No  sum  was  demanded  in  the  libel.     At  first  the  libelant  required  a 

1  Reported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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bond  for  $40,000.  Subsequently  he  reduced  his  demand  for  bond  to 
$20,000.  The  daimant  rejected  the  proposition  for  the  $20,000  bond 
as  extravagant  and  extortionate.  But  the  steam-ship  was  ready  for  «ea. 
She  was  obliged  to  fill  her  schedule  time.  Her  detention  was  accom- 
panied by  heavy  daily  expense.  An  application  to  the  judge  involved 
delay  of  several  days.  The  bond  for  $20,000  was  finally  given  under 
strong  protest.  It  was  a  bond  without  surety.  Upon  the  execution  of 
the  bond  the  libelant  released  his  lien  on  the  vessel  and  cargo.  The 
amount  of  this  bond  was  not  fixed  by  any  oflScer  of  this  court,  nor  was 
it  executed  under  the  provisions  of  section  941  of  the  Revised  Statutes; 
nor  were  the  sureties  approved  by  the  collector  of  the  port.  It  was  pre- 
pared, and  the  amount  was  fixed,  between  the  parties  themselves, — one 
demanding  it  as  the  condition  for  the  release  of  the  ship  and  for  the 
cargo,  the  other  remonstrating,  protesting,  and  finally  consenting  solely 
in  order  to  save  the  time  and  expense  which  would  have  been  occasioned 
by  an  application  to  the  judge,  who  was  in  a  remote  part  of  his  district. 
The  motion  is  now  made  to  reduce  the  amount  of  this  bond. 

Had  the  stipulation  been  executed  under  an  order  emanating  from 
this  court,  binding  on  the  parties,  libelant  and  respondent,  or  under  the 
section  of  the  Revised  Statutes,  I  would  feel  no  hesitation  in  looking  into 
the  amount  demanded,  and  in  reducing  it  if  the  facts  justified  me  in  so 
doing.  Tke  OiJty  cf  Hartford^  11  Fed.  Rep.  89.  But  in  the  present  case 
the  bond  is  the  result  of  the  act  of  the  parties,  and  was  insisted  upon  by 
the  libelant  as  the  sole  condition  of  the  immediate  release  of  the  steam- 
ship and  of  her  cargo.  Without  such  consent  she  could  not  have  left 
the  port.  Reluctantly  and  under  protest  the  claimant  finally  yielded 
and  gave  the  bond.  This  was  done  to  gain  a  present  advantage, — the 
speedy  departure  of  the  vessel,  and  time  and  money  saved.  Upon  this, 
and  this  alone,  the  libelant  released  his  lien  on  the  cargo  and  the  ship. 
He  accepted  this  bond  in  lieu  of  both.  This  being  the  act  of  the  parties, 
accompanied  by  the  release  of  present  advantage  on  the  one  part,  and 
the  gain  of  present  advantage  on  the  other,  I  cannot  interfere  with  it. 
If,  when  the  case  comes  up  on  its  merits,  it  shall  appear  that  the  libelant 
took  advantage  of  his  opportunity  to  oppress  and  harass  the  respondent 
by  an  abuse  of  the  process  of  the  court,  he  can  and  he  will  be  punished 
for  it.  If  his  claim  has  merit,  his  conduct  will  enter  as  an  element  in 
fixing  his  reward.  If  his  claim  has  no  merit,  and  is  simply  vexatious, 
the  respondent  wiU  have  a  remedy.  But,  as  the  case  now  stands,  wlSi- 
out  any  opportunity — indeed,  without  any  right — to  form  or  to  express 
any  opinion  as  to  the  ultimate  result,  I  cannot  interfere  with  a  stipula- 
tion entered  into  by  concurrence  of  parties  and  out  of  court* 

The  motion  is  dismissed. 
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Thb  John  H.  Dillon. 

Thb  James  A.  Gaiifield. 

L'HoMMEDiEn  V.  The  John  H.  Dillon  and  another. 

Stabacb  v.  Same. 
(Diitriet  Court,  8.  D,  New  York,    February  28, 1887.) 

OOLLIBION— TUGB  AND   ToWS— EaST   RiVKR— BeND   IK  StkKAM— CJONTBABT  SlO- 
KAL8— WrONOFTTL  PeBSISTBNCB  IN  COURSB— StATB  STATUTES. 

Two  tugs,  with  towB  along-side,  were  navi^tin^  in  the  East  riyer,  and  ap- 
proaching the  bend  at  Corlear's  Hook;  the  D.  going  up  with  the  flood- tide, 
the  G.  coming  down.  The  state  law  required  them  to  navigate  in  mid  river. 
Both  were  considerably  on  the  New  York  side,  the  Q.  a  little  nearer  than  the 
D.  They  exchanged  contrary  signals  twice,  and  each  steered  to  the  west- 
ward, and  persisted  in  doing  so  until  a  collision  happened  between  their 
tows.  EM,  both  liable;  the  V.,  first,  for  improperly  assuming  that  the  G., 
because  her  green  light  was  seen  across  the  bend  on  the  D.'s  port  bow,  was 
intending  to  cross  to  starboard;  second,  for  not  stopping  and  backing  sooner; 
the  G.  for  not  stopping  in  time;  and  both  for  persistent  steering  to  the  west- 
ward. 

In  Admiralty. 

Geo.  A.  Blacky  for  libelants. 

Jaa.  W.  (Moms,  for  the  John  H.  Dillon. 

Edward  H.  Hobbsj  for  the  James  A.  Garfield. 

Brown,  J.  Just  after  dusk  on  the  seventeenth  of  November,  1885, 
as  the  steam-tug  John  H.  Dillon,  with  three  boats  in  tow  along-side,  two 
upon  her  starboard  side,  and  one  upon  her  port  side,  was  going  up  the 
East  river  with  the  flood-tide,  the  outer  boat  on  her  starboard  side  came 
in  coUision  off  Corlear's  Hook  with  the  San  Pedro,  which  was  coming 
down  the  stream  on  the  port  side  of  the  tug  Garfield.  The  collision  was 
near  the  marble  yard  at  tiie  point  of  the  Hook.  Each  tug  claimed  that, 
when  they  were  a  quarter  of  a  mile  apart,  she  herself  was  within  about 
300  feet  of  the  New  York  shore,  and  that  the  other  was  about  in  mid 
river.  The  Garfield,  when  above  the  Hook,  saw  the  Dillon's  red  light 
below  the  Hook,  gave  one  whistle,  and  ported;  while  the  Dillon,  about 
the  same  time  seeing  the  Garfield's  green  light  above  the  Hook,  gave 
two  whistles,  and  starboarded.  The  Garfield  again  blew  one  whistle, 
and  again  got  an  answer  of  two;  and  both  continued  sheering  towards 
the  New  York  shore.  The  Dillon's  witnesses  testified  that  they  heard  no 
responses  to  their  two  signals* 

The  testimony  of  the  disinterested  witness,  Deakin,  who  passed  the 
two  vessels  about  the  very  time  they  came  in  collision,  and  went  between 
them  and  the  New  York  shore,  shows  that  the  nearness  of  the  shore  at 
that  time  was  much  exaggerated  by  the  Garfield's  witnesses,  and  that 
the  collision  was  from  200  to  300  feet  at  least  off  the  marble  yard. 
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Deakin  further  testifies  that  as  he  came  down  past  the  Grand-street  ferry, 
somewhat  astern  of  the  Garfield,  the  Dillon  was  somewhat  farther  out 
in  the  river,  perhaps  100  or  200  feet.  I  am  inclined  to  give  considera- 
ble weight  to  this  testimony,  though  fully  aware  of  the  liability  to  over- 
estimate the  distance  through  the  effect  of  perspective  from  Deakin 's 
position.  It  is  not  necessary  to  pursue  the  details  of  the  conflicting  tes- 
timony in  this  case.     I  am  satisfied  of  the  following  main  facts: 

(1)  That  both  tugs,  with  their  tows,  were  proceeding  from  300  to  500 
feet  off  the  New  York  shore;  the  Dillon  probably  a  Utile  further  out 
than  the  Garfield. 

(2)  That  both  were  violating,  without  excuse,  the  statute  rule  that 
required  them  to  go  in  mid  river,  "as  near  as  may  be."    , 

(3)  That  the  channel  course  changes  from  three  to  four  points  in  go- 
ing round  Corlear's  Hook;  that  the  Dillon,  below  the  Hook,  saw  the 
green  light  of  the  Garfield  above  the  bend,  and  not  the  red  light,  because 
the  Garfield  was  not  yet  headed  down  so  as  to  show  her  red  light;  and 
that  the  Dillon,  knowing  the  situation,  had  no  right  to  assume  that  the 
Garfield  was  intending  to  cross  the  Dillon's  bows  from  seeing  her  green 
light  above  the  bend,  {The  Chas.  R.  Stone,  18  Fed.  Rep.  190;  Uie  W. 
JET.  Beaman,  Id.  334;  The  Ranger,  L.  R.  4  P.  C.  519;)  and  that  she  was 
mistaken  without  excuse,  if  she  did  mistake  the  Garfield's  position,  and 
assume  her  to  be  further  out  in  the  river  than  herself;  and  that  she  had 
no  right,  against  the  rule  which  required  her  to  keep  to  the  right,  to 
starboard,  and  go  to  the  left,  without  a  previous  understanding  to  that 
effect  by  signals. 

(4)  That,  hearing  no  response  to  her  two  whistles,  the  DiUon  was 
bound  to  stop  and  back  earlier  than  she  did;  and  that  had  she  done  so, 
instead  of  sheering  to  the  left  towards  the  New  York  shore  without  an 
assenting  signal,  the  collision  would  have  been  avoided. 

(5.)  The  pilot  of  the  Garfield  was  certainly  mistaken  in  his  testimony 
Running,  as  he  was,  parallel  with  the  New  York  shore,  whether  200  or 
400  feet  distant  from  it,  the  Dillon's  red  lights  could  not  have  been  seen 
as  he  testifies,  "well  off  his  port  bow,  about  4  points,  half  a  mile  dis- 
tant;" nor  could  the  Dillon  at  that  time,  as  he  says,  have  borne  from 
him  about  S.  E.  Either  of  these  conditions  would  have  put  the  Dillon 
in  a  place  impossible  under  such  circumstances.  The  Dillon  must  have 
been  at  that  time  on  the  Garfield's  starboard  bow,  and  in  a  position  to  see 
the  Garfield's  green  light.  Had  the  Dillon  been  on  the  Garfield's  port 
bow  before  the  latter  turned  the  Hook,  the  Dillon,  with  her  heavy  tow, 
and  with  the  tide  setting  towards  the  Brooklyn  shore,  could  not  have 
reached  the  place  of  collision.  The  Garfield's  first  signal  of  one  whistle 
was  doubtless  a  proper  one;  but,  when  it  was  answered  by  two  whistles 
from  the  Dillon,  there  was  evident  danger  of  collision,  which  required 
the  Garfield,  mider  rule  21 ,  to  stop  and  back  at  once.  Instead  of  doing  so, 
the  Garfield  slowed  only,  and  kept  on,  under  a  hard  a-port  wheel,  to- 
wards the  New  York  shore,  towards  which  the  Dillon  was  also  swinging; 
and  it  was  not  until  the  second  exchange  of  contrary  whistles,  when  the 
boats  were  evidently  quite  near  each  other,  and  some  time  after  the  first 
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exchange  of  whistles,  that  the  Garfield  reversed.     Both  were  to  blame  for 
their  persistence  in  contrary  maneuvering,  and  for  the  long-continued 
sheer  of  both  from  about  the  same  moment  till  they  came  into  collision. 
The  libelant  is  entitled  to  a  decree  against  both,  with  costs. 


The  Mina  A.  Read.' 

Camp  and  others  v.  The  Mina  A.  Bead,  etc. 

(Distriet  Court,  B,  D.  JTew  York.    February  21,  1887.) 

OoiiLisiON— Damage— Detention  by  Ice  While  Waiting  for  Dry-Dock. 

Libelant's  vessel,  after  having  been  damaged  by  collision,  proceeded  to  a 
dry-dock  for  repairs.  While  awaiting  her  turn  at  the  dock,  she  became  sur- 
rounded by  ice,  so  that  when  the  docK  was  clear  she  could  not  get  to  it,  and 
in  this  way  some  days  were  lost.  Held,  that  this  time  lost  should  not  be 
charged  against  the  colliding  vessel  as  part  of  libelant's  damage. 

Edward  H.  Hobba^  for  libelants. 
Carpenter  &  Moshery  for  claimant. 

Benedict,  J.  The  libelant's  vessel  having  been  damaged  by  collision, 
he  was  obliged  to  return  to  New  York.  When  the  vessel  came  in  she  went 
to  a  berth  along-side  a  dry-dock  in  Jersey  City,  and  a  contract  was  made 
with  the  dock-owner  to  raise  her,  with  her  cargo  in  her.  At  the  time  of 
her  arrival  the  dock  was  occupied  by  another  vessel,  and  the  libelant's 
vessel  waited  for  the  dock  to  be  clear.  While  waiting,  as  the  libelant 
says,  she  became  surrounded  by  ice,  so  that  when  the  dock  was  clear 
she  could  not  get  to  the  dock.  In  this  way  some  days  were  lost,  and  the 
question  now  raised  is  whether  this  time  lost  must  be  paid  for  by  the 
colliding  vessel,  as  part  of  the  damage  caused  by  the  collision.  In  my 
opinion,  this  detention  is  not  a  part  of  the  damage  caused  by  the  col- 
lision, but  was  caused  by  the  misfortune  which  befell  the  libelant's  vessel 
while  waiting  for  the  dock.  He  selected  his  place  of  repairs,  and  his 
place  to  lie  until  the  dock  should  be  clear.  While  so  lying  he  was 
subjected  to  certain  risks.  He  became  liable  to  be  further  damaged — 
sunk,  perhaps — by  some  other  vessel,  and,  as  it  now  appears,  to  be 
hemmed  in  by  ice,  and  so  delayed.  But  for  none  of  these  things  could 
he  recover  of  the  other  colliding  vessel.  The  delay  he  suffered  was 
caused  by  ice,  and  not  by  the  colliding  vessel. 

The  exceptions  are  overruled. 

^Beported  by  Ildward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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The  Vigilant. 

Stockbb  v.  The  Vigilant  and  others. 

IDistriet  Court,  8.  D.  New  York.    March  4, 1887.) 

1.  Seamen— Leo  Broken— Medical  Attendance— Duty  of  Mastbb. 

It  is  the  duty  of  a  master  to  procure  any  medical  attendance  that  may  be 
available,  at  ports  where  the  vessel  touches,  for  the  benefit  of  seamen  injured, 
where  there  is  reasonable  evidence  of  a  necessity  for  it. 

d.  Save— The  Case— Damages. 

The  libelant's  leg  having  been  broken  12  days  before  arrival  at  St.  Helena, 
the  master  did  not  call  in  medical  aid,  because  he  did  not  believe  tlie  seaman's 
leg  was  broken,  and  thought  him  shamming,  notwithstanding  the  seaman's 
persistence  that  his  leg  was  broken,  and  various  circumstances  indicating 
serious  difficulty.  The  leg  might  there  have  been  properly  set.  Upon  arrival 
at  New  York,  it  was  found  grown  together  in  so  bad  a  position  as  perma- 
nently to  disable  his  limb  for  seaman's  duties.  Five  hundred  dollars  damages 
were  allowed. 

In  Admiralty. 

WUcoXy  Adama  &  MacUiny  for  libelant. 

Owen  &  Gray  J  for  claimants. 

Brown,  J.  I  cannot  doubt,  in  this  case,  that  the  libelant's  I^  was 
broken  by  his  first  fall.  The  vessel,  within  16  days,  was  at  St.  Helena, 
where  it  cannot  be  doubted  that  proper  medical  attendance  could  have 
been  procured.  The  libelant  had  constantly  told  the  captain  that  his 
leg  was  broken.  The  captain  noticed  symptoms  that  he  could  not  un- 
derstand ,  but  was  skeptical  because  the  patient  could  move  his  toe.  Many 
circumstances  testified  to  should  have  satisfied  the  master  that  this  sea- 
man's leg  was  broken,  and  that  he  was  not  shamming.  Through  the 
want  of  proper  attention  the  libelant's  limb  has  been  seriously  injured, 
and  cannot  recover  the  strength  it  would  have  had  if  properly  treated. 
He  will  be  unable  to  perform  a  seaman's  duties,  or  other  work  trying  to 
the  limbs.  The  circumstances  appear  to  me  to  be  such  as  clearly  made 
it  the  master's  duty  to  afibrd  the  seaman  medical  attention  at  St.  Helena, 
where  the  difficulty  could  have  been  largely  remedied. 

I  must  allow  the  libelant  the  sum  of  $500,  which  is  as  moderate  an 
amount  as  I  feel  justified  in  awarding,  considering  the  life-long  impair- 
ment of  the  seaman's  limb;  and  notwithstanding  the  fact  that  his  second 
fall,  apparently  by  his  own  want  of  care,  undoubtedly  aggravated  the 
injury.  Had  I  not  been  entirely  satisfied  of  the  master's  good  Ikith  in 
his  conduct,  as  well  as  of  his  intent  to  treat  the  seaman  kindly  and  justly, 
I  should  have  felt  bound  to  add  considerably  to  the  sum  above  :  amed. 
In  consideration  of  all  the  circumstances,  I  think  the  above  sue  a  just 
allowance. 
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WooDFiN  V.  Phcebub  and  others. 

(Cvr&aU  Court,  B.  D.  Virginia.    February  10, 1887.) 

1  Fbdbraij  Jurisdiction— OmzBNBHiF  or  Parties— Conflict  of  JuBisDiorioii 
—Construction  of  Will— Executors. 

Bill  by  one  of  three  executors,  against  co-exooutors  and  the  legatees,  for 
enforcement  of  the  trusts  of  the  will^nd  especially  for  sale  of  the  Hygeia 
Hotel,  situated  on  the  territory  of  the  United  States  at  Fortress  Monroe,  and 
erected,  held,  and  maintained  by  yirtue  of  certain  acts  of  congress,  and  sub- 
ject to  certain  regulations  contained  in  deeds  from  the  secretary  of  war.  The 
will  was  probated  in  the  county  court  of  Elizabeth  City  county,  Virginia, 
where  the  executors  qualified.  Bill  alleged  that  plaintiff  was  a  citizen  of 
Massachusetts,  and  the  defendants  all  citizens  of  Virginia;  that,  owing  to  dis- 
agreements and  differences  between  the  executors,  and  for  other  reasons,  it 
was  impossible  to  execute  the  trusts  of  the  will  without  the  aid  of  a  court  of 
equity.  On  general  demurrer  hM:  (1)  The  citizenship  of  the  parties  as  al- 
leged being  admitted  by  the  pleadings,  and  the  validity  of  the  will  and  the 
regularity  of  its  probate  in  the  state  court  being  conceded,  there  is  no  con- 
flict of  Jurisdiction  between  that  court  and  this.  (2)  The  allegations  of  the 
bill  show  such  a  contest  and  disagreement  between  executors  concerning  the 
administration  of  the  trusts  of  a  will  as  to  bring  the  case  within  the  usual  and 
ordinary  jurisdiction  of  a  court  of  equity. 
2.  Samb— Character  of  Controversy— Fortress  Monroe. 

In  such  a  suit,  upon  a  plea  to  the  Jurisdiction,  alleging  that  one  of  the  ex- 
ecutors and  all  of  the  legatees  were  citizens,  not  oi  Virginia,  but  were  resi- 
dents of  territory  within  the  exclusive  jurisdiction  of  the  United  States  at 
Fortress  Monroe,  Aeld:  (1)  The  federal  court  has  jurisdiction  by  reason  of  the 
character  of  the  cause,  irrespective  of  the  citizenship  of  the  parties.  (2)  The 
Hygeia  Hotel,  bein^  located  upon  territory  of  the  United  States  at  Fortress 
Monroe,  federal  lurisdiction  is  complete  under  the  federal  constitution,  (article 
1.  §  8.  d.  17.)  (8)  The  federal  court  also  has  jurisdiction  under  the  federal 
constitution,  (article  8,  §  2,)by^  reason  of  the  necessity  for  a  construction  of  the 
several  acts  of  congress,  by  virtue  of  which  said  hotel  was  erected,  and  which 
define  the  terms  upon  which  it  shall  be  maintained,  held,  and  transferred. 
8.  Same — Ceded  Territory. 

Query:  Have  the  courts  of  the  United  States  jurisdiction,  by  reason  of  the 
citizenship  of  parties,  when  the  controversy  is  between  plaintiff,  a  citizen  of 
one  state,  and  defendants,  one  of  whom  is  a  resident  of  a  different  state,  and 
the  others  of  whom  are  residents  on  territory  ceded  by  a  state  to  the  Unitedi 
States  for  the  purposes  of  a  fort? 

{8j/Udlm$  by  the  Vowri.) 

In  Equity.     The  opinion  states  the  case. 
White  &  GameU  and  John  S.  Wise,  for  plaintiff. 
X.  12.  Page  and  Sharp  &  Hughes,  for  defendants. 

Hughes,  J.  The  case  is  before  me  on  the  demurrer  to  the  bill. 
Speaking  strictly  with  reference  to  the  demurrer,  I  shall  now  state  my 
conclusions  on  the  questions  argued  so  fully  on  the  seventh  and  eighth 
instant.  The  suit  is  brought  by  an  executor  of  a  probated  will  gainst 
another  executor,  an  executrix  who  is  also  a  legatee,  and  the  other  lega- 
tees. There  is  no  contest  over  the  validity  of  the  will,  or  question  of  the 
proceedings  or  tribunal  by  which  it  was  established  as  the  will  of  the 
testator.  The  bill  alleges  that  the  will  requires  a  sale  of  a  hotel  property, 
supposed  to  be  worth  $400,000  or  more,  which  belonged  to  the  testator, 
v.30F.no.5— 19 
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and  which  is  situated  at  Fortress  Monroe,  within  the  exclusive  jurisdic- 
tion of  the  United  States.  It  avers  that  one  of  the  executors,  and  of  the 
legatees  associated  with  the  plaintiff  in  his  trust,  who  is  testator's  widow, 
desires  to  purchase  the  property  herself,  and  persists  in  this  desire, 
against  the  advise  and  friendly  remonstrance  of  her  co-executors.  It 
avers  that  this  hotel,  which  is  conducted  on  a  very  large  scale,  has  been 
kept  open  and  continued  by  the  executors  since  the  death  of  the  testa- 
tor, which  occurred  on  the  twenty-fifth  of  February,  1886.  It  sets  out 
various  circumstances,  going  to  show  that  the  executors  are  in  hopeless 
antagonism  of  opinion  and  purposes  in  regard  to  the  steps  proper  to  be 
taken  in  the  further  execution  of  their  trust.  It  prays  for  a  speedy  sale 
of  the  hotel  property,  for  accounting  and  accounts,  for  a  receiver,  and 
for  injunctions.  It  sets  out  that  the  complainant  is  a  citizen  of  Massa- 
chusetts, and  the  defendants  all  citizens  of  Virginia.  It  alleges  that  the 
hotel  property  aforesaid,  which  is  known  as  the  Hygeia  Hotel,  is  sub- 
stantially the  only  property  in  the  possession  of  the  executors,  as  such; 
that  it  is  situated  on  land  which  is  within  the  exclusive  jurisdiction  of 
the  United  States;  that  it  is  property  which  the  testator  was  permitted 
to  erect  by  the  United  States,  under  laws  of  the  United  States;  and  that 
the  deed  or  contract,  under  which  the  testator  was  permitted  to  erect 
the  buildings  and  hold  and  occupy  them,  was  executed  by  an  officer  of 
the  United  States  under  the  express  authority  of  congressional  legislation. 
It  avers  that  the  property  which  is  the  subject  of  this- suit  is  the  creation 
of  the  laws  of  the  United  States,  and  is  within  the  cognizance  of  this 
court,  irrespectively  of  the  character  and  citizenship  of  the  parties  to  the 
record  in  this  suit. 

At  the  hearing  of  the  argument  on  the  demurrer,  a  good  many  ques- 
tions were  elaborately  discussed  by  counsel  which  I  need  only  refer  to. 
As  already  stated,  the  validity  of  the  probate  of  the  will  of  the  testator 
is  conceded  by  the  bill.  No  question  of  probate  is  before  this  court. 
The  competency  of  the  county  court  of  Elizabeth  City  county,  which  ad- 
mitted this  will  to  probate,  to  do  so,  is  conceded  by  the  bill;  is  certainly 
not  denied  by  it.  I  do  not  think  it  a  debatable  question  whether  the 
circuit  court  of  Elizabeth  City  county,  as  a  court  of  equity,  has  jurisdic- 
tion of  controversies  which  may  arise  between  the  executors  of  the  will  ■ 
mentioned  in  the  bill  in  the  administration  of  their  trust.  That  court 
certainly  has  jurisdiction  of  the  controversy  in  any  suit  that  may  arise 
between  the  executors  in  regard  to  the  will.  If  this  court,  by  reason  of 
citizenship,  has  jurisdiction  also  of  such  controversy,  the  jurisdiction  of 
the  two  courts  is  concurrent;  and  the  jurisdiction  of  one  or  the  other 
court,  in  order  to  become  exclusive,  must  be  exercised  before  that  of  the 
other  becomes  established. 

It  is  to  me  equally  clear  that,  within  the  territory  belonging  to  the 
United  States  at  Fortress  Monroe,  jurisdiction  is  exclusively  in  the  United 
States,  whether  exercised  by  its  executive,  its  congress,  or  its  judiciary. 
Therefore,  as  to  any  jurisdiction  operating  in  rem  directly  upon  property 
within  the  lands  of  the  United  States  at  that  place,  and  requiring  an 
actual,  corporeal,  personal  exercise  in  situ  by  an  officer  present  in  per- 
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son  in  his  oflSciiil  character,  on  the  premises,  in  the  performance  of  offi- 
cial duty  and  functions,  the  jurisdiction  of  the  United  States,  and  of 
each  of  its  departments,  is  exclusive  of  that  of  the  state  of  Virginia, 
except  in  respect  of  such  service  of  process  as  was  reserved  in  her  act  of 
cession,  passed  March,  1821.  The  proper  court  of  Virginia,  by  virtue 
of  its  jurisdiction  of  controversies  respecting  property  at  Fortress  Monroe, 
may,  by  decrees  and  process  in  personam  directed  against  parties  to  any 
suit  pending  in  it,  control  and  dispose  of  their  rights  in  such  property; 
but  I  think  it  is  pretty  certain,  in  a  case  like  the  present  one,  if  pending 
in  a  state  court  in  which  the  appointment  of  a  receiver  to  exercise  cor- 
poreal custody  of  the  Hygeia  Hotel  on  the  premises  should  become  nec- 
essary, that  the  state  court  could  not  install  such  an  agent  there  for  tha'i 
purpose.  While  this  is  so,  I  repeat  that  I  am  willing  to  concede  that  a 
state  court,  having  power  to  determine  controversies  between  parties  con- 
cerning property  in  litigation  before  it,  would  have  power,  in  a  proper 
case,  to  order  a  sale  of  the  Hygeia  Hotel,  which  would  be  valid  as  be- 
tween the  parties  to  such  a  controversy. 

Coming  to  another  question  much  dwelt  upon  in  the  argument,  I  am 
very  confident  that  this  bill  presents  no  conflict  of  jurisdiction  with  the 
probate  court  of  Elizabeth  City  county.  The  demurrant  herself  recog- 
nizes this  feet  by  having  filed  a  bill  for  a  sale  in  the  chancery  court  of 
that  county.  The  powers  of  a  probate  court  are,  in  Virginia,  not  greater 
than  those  of  the  ecclesiastical  courts  of  England,  which,  with  respect  to 
the  administration  of  trusts  created  by  wills,  are  proverbially  courts  of 
"a  lame  jurisdiction."  When  the  jurisdiction  of  a  court  of  chancery  is 
invoked  by  or  against  an  executor,  to  direct  the  administration  of  a  will, 
its  power  to  do  so  has  been  held  to  exist  from  the  beginning  of  chancery 
jurisprudence  in  England,  and  not  in  any  manner  or  degree  to  interfere 
with  that  of  a  probate  court,  exercising  its  legitimate  jurisdiction  as 
such.  Mr.  Pomeroy  says  that  the  relation  subsisting  between  executors 
and  administrators,  on  the  one  hand,  and  legatees,  distributees,  and 
creditors,  on  the  other,  has  so  many  of  the  features  and  incidents  of  an 
express,  active  trust  that  it  has  been  completely  embraced  within  the 
equitable  jurisdiction  in  England,  and  also  in  the  United  States,  where 
the  statutes  of  states  have  not  interfered  to  take  away  or  abridge  the 
jurisdiction.  Section  156.  He  gives  a  full  discussion  to  the  character 
of  the  several  and  varying  state  statutes,  (sections  346-352)  and,  in  view 
of  all  their  provisions,  declares  that,  "although  the  general  jurisdiction 
of  equity  over  the  subject  of  administration  is  practically,  and  even,  in 
the  instances  of  some  states,  expressly,  abolished,  still  the  jurisdiction 
remains  in  all  matters  of  trusts  created  by  or  arising  from  the  provisions 
of  wills;  and  that  thus  a  large  field  is  left  for  the  exercise  of  the  equita- 
ble jurisdiction  in  the  construction  of  wills,  and  in  the  determination 
and  enforcement  of  equitable  rights,  interests,  and  estates  created  and 
conferred  thereby.'* 

It  cannot  be  pretended,  however  the  case  may  be  in  other  states,  that 
general  chancery  powers  over  the  administration  of  the  estates  of  dece- 
dents have  in  Virginia  been  taken  away  from  courts  of  equity,  as  such, 
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and  transferred  to  courts  of  probate.  And  even  if  the  general  jurisdio- 
tion  had  been  taken  away  here,  still  it  is  laid  down  by  Mr.  Pomeroy 
that  the  peculiar,  ancient,  and  inherent  power  of  chancery  over  the  trusts 
created  by  wills,  which  are  the  most  sacred  of  all  trusts,  has  not  in  any 
of  the  states  been  taken  away. 

There  seems,  therefore,  to  be  no  doubt  of  the  competency  of  a  court 
of  chancery  to  assume  the  direction  of  the  trusts  of  a  will,  in  a  case 
properly  brought  before  it.  Is  the  present  case  properly  here?  It  is 
brought  by  one  of  three  executors  against  the  two  others,  all  of  whom 
have  entered  upon  the  trust.  One  of  the  defendant  executors  is  also  a 
legatee,  or  else,  in  her  character  of  widow,  elects  to  become  a  distributee 
of  the  estate.  The  infant  children  of  the  decedent,  who  are  the  other 
legatees,  are  also  made  defendants.  The  suit  is  brought  to  determine  a 
controversy  that  has  arisen  between  the  complainant  and  his  co-execu- 
tors as  to  the  sale  of  the  property  in  their  charge.  If  this  were  a  friendly 
suit,  there  would  possibly  be  a  doubt  whether  the  case  would  present 
such  a  "controversy"  between  parties  as  is  contemplated  by  the  first 
section  of  the  judiciary  act  of  March  3,  1875.  But  this  is  no  friendly 
suit.  It  is  a  suit  arising  out  of  an  earnest,  actual  antagonism  of  pur- 
poses, objects,  opinions,  and  wishes  existing  between  the  parties  to  it, 
affecting  the  administiation  of  the  estate.  One  executor  seeks  to  sell 
the  estate,  in  open  competition  to  the  highest  bidder.  The  other  wishes 
to  be  herself  the  purchaser,  at  a  price  to  be  ratified  by  a  court.  One  of 
them  seeks  to  sell  as  alleged  to  be  directed  by  the  wiU.  Another  of  them 
wishes  to  hold  the  property  in  the  family,  in  a  manner  deemed  by  the 
plaintiff  to  be  in  conflict  with  the  direction  of  the  will.  Here  a  ques- 
tion is  submitted  to  the  court  for  its  determination,  involving  the  con- 
struction of  the  will  and  the  administration  of  its  trusts,  of  the  most 
profound  moment  to  the  estate  and  its  legatees  and  distributees.  It  is 
clearly  a  "case"  or  "controversy"  within  the  jurisdiction  of  a  federal 
court  of  chancery.  It  is  a  real,  unfeigned,  actual  contention  inter  partes. 
It  is  a  suit  of  a  character,  not  only  not  novel,  but  such  as  is  usually 
brought,  and  is  proper  to  be  brought,  in  a  court  of  equity.  If  the  con- 
troversy here  be  such  as  is  properly  cognizable  by  a  court  of  chancery, 
and  presents,  besides,  the  jurisdictional  facts  necessary  to  give  jurisdic- 
tion to  a  federal  court,  then  the  case  is  properly  here.  I  think  these 
conditions  exist  in  the  present  case,  as  they  present  themselves  on  the 
demurrer. 

As  long  ago  ea  the  case  of  Doyle  v.  Blake^  2  Schoales  &  L.  245,  it  was 
held  that  an  executor,  who  had  once  taken  out  powers  of  administration, 
cannot  discharge  himself  from  his  duties,  unless  he  goes  on  and  executes 
the  trusts  of  the  will,  or  puts  the  administration  into  the  hands  of  a 
court.  It  was  held  that,  not  only  had  he  the  choice  of  going  into  a 
court  of  equity,  but  that  it  was  his  duty  to  do  so.  It  is  urged  here 
that  the  single  fact  that  the  bill  prays  the  court  to  enjoin  proceedings 
in  the  probate  court  of  the  county  of  Elizabeth  City  invalidates  the  suit, 
under  the  decision  in  Haines  v.  Carpenter^  91  U.  S.  255.  That  was  a 
bill  in  which,  as  Judge  Bradley  said,  the  "great  object"  was  to  enjoin 
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proceedings  in  three  diflferent  courts  of  the  state,  and  in  which  the  other 
principal  object  was  to  prevent  a  multiplicity  of  suits  in  the  state  courts. 
That  suit,  in  its  cardinal  object,  was  a  violation  of  section  720  of  the 
Revised  Statutes  of  the  United  States  forbidding  injunctions  from  federal 
courts  to  stay  proceedings  in  state  courts.  The  elimination  of  that  ob- 
ject left  no  case.  The  bill  was  dismissed  by  the  court  below,  and  the 
decree  was  affirmed  by  the  supreme  court.  Here  the  prayer  for  an  in- 
junction is  but  an  incident  of  the  suit,  can  be  stricken  out  without 
prejudicing  the  suit,  and  is  not  at  all  necessary  to  the  accomplishment 
of  the  "  great  object  ^  of  the  bill,  which  is  a  speedy  sale  of  the  Hygeia 
Hotel. 

I  repeat  what  I  said  the  other  day,  that  the  will  gives  no  power  to  the 
executors  to  keep  the  hotel  open;  tliat,  by  keeping  it  open  and  conduct- 
ing it  on  their  own  account  as  long  as  they  have  done,  they,  have  created 
an  account  of  huge  proportions,  unauthorized  by  the  will,  which  brings 
them  under  very  grave  and  heavy  responsibilities.  As  this  has  been 
done  without  authority  from  the  Will,  it  may  be  a  matter  of  serious  con- 
sideration whether  a  court  of  equity  would  be  willing  to  let  the  hotel  go 
on  indefinitely  without  appointing  a  receiver.  On  the  whole  case,  I 
think  the  demurrer  must  be  overruled,  and  that  the  bill  must  be  amended 
in  the  particular  that  has  been  mentioned;  namely,  by  striking  out  the 
prayer  for  an  injunction  to  stay  proceedings  in  the  county  court  of  Eliza- 
beth CSty  county. 


On  February  11th  Judge  Hughes  delivered  the  following  opinion  on 
on  the  plea  to  jurisdiction : 

The  question  now  before  the  court  is  interesting  and  important.  It 
involves  matters  of  great  value,  and  both  court  and  counsel  are  bound  to 
deal  with  it  in  a  spirit  of  the  utmost  candor.  I  am  not  conscious  of  bias 
in  the  matter,  unless  it  be  the  natural  and  pardonable  bias  which  a 
court  may  have  in  favor  of  its  own  jurisdiction. 

The  case  now  stands  on  a  plea  to  the  jurisdiction.  The  matter  pleaded 
is  that  the  executrix,  who  is  widow  and  a  legatee,  and  the  remaining 
legatees,  who  are  minors,  are  not  citizens  or  residents  of  Virginia,  but 
are  residents  of  territory  within  the  exclusive  jurisdiction  of  the  United 
States  at  Fortress  Monroe.  To  this  plea  the  plaintiff  demurs,  and  alleges 
as  grounds  of  his  demurrer  the  following,  to- wit:  (1)  This  is  a  suit  be- 
tween the  plaintiff  and  several,  three  different,  defendants,  one  of  whom, 
Joseph  G.  Eulton,  is  a  citizen  of  Virginia;  and  that  this  fact  gives  juris- 
diction on  the  score  of  the  character  of  parties,  even  though  the  other  de- 
fendants are,  as  alleged  in  the  plea,  not  citizens  of  Virginia  or  of  any 
other  state.  (2)  That,  however  the  case  may  be  in  respect  to  the  citizen- 
ship of  parties,  still  the  court  has  jurisdiction  by  reason  of  the  subject- 
matter  of  the  suit,  and  the  plea  is  insufficient. 

An  examination  of  the  bill  shows  the  following  state  of  facts:  It  in- 
vokes the  aid  of  the  court  in  administering  the  trusts  of  a  decedent's  will; 
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the  only  property  which  the  court  is  called  upon  to  deal  with  being  a 
hotel  building,  which  was  erected  by  the  testator  on  land  of  the  United 
States,  sold  and  ceded  to  theni,  with  all  jurisdiction,  by  the  state  of  Vir- 
ginia. The  bill  contains  several  averments  on  this  head.  It  alleges 
that  the  national  government  has  exclusive  jurisdiction  over  this  hotel 
property;  that  this  court  has  exclusive  jurisdiction,  under  the  constitu- 
tion of  the  United  States,  to  exercise  judicial  power  over  Fortress  Mon-  . 
roe,  and  over  this  building  erected  on  that  territory;  that  the  privilege 
of  erecting  the  hotel  building  was  derived  under  laws  of  congress  through 
officers  of  the  United  States,  whose  assent  was  made  by  law  necessary  to 
the  validity  of  the  testator's  title;  that  a  sale  of  the  property  can  only 
be  made  effectual  by  the  consent  and  approval  of  the  officer  of  the 
United  States,  who  is  named  in  the  deed  of  the  United  States  to  the 
testator,  which  granted  him  the  franchise  of  erecting  the  structure  known 
as  the  "Hygeia  Hotel."  Moreover,  the  bill  calls  for  a  receiver,  and  avers 
in  substance  that  the  appointment  of  a  receiver,  and  the  assumption  by 
the  court,  through  him,  of  the  actual  custody  of  the  hotel,  is  necessary 
to  doing  complete  justice  in  this  cause.    • 

Such  is  the  case  as  now  presented  to  the  court  by  the  pleadings.  The 
question  is  whether  they  show  a  case,  arising  under  the  constitution  and 
laws  of  the  United  States,  requiring  a  construction  of  their  meaning  by 
this  court.  If  so,  then  this  court  has  jurisdiction  by  virtue  of  the  char- 
acter of  the  cause,  no  matter  who  may  be  parties  to  the  record.  It  is  a 
principle  as  old  as  the  constitution  that  whenever,  under  the  second  sec- 
tion of  the  third  article  of  the  constitution,  jurisdiction  depends  upon 
the  character  of  the  particular  cause,  it  matters  not  who  may  be  the  par- 
ties of  record.  And  as  early  as  the  case  of  Cohens  v.  Virginia^  reported 
in  6  Wheat.  375-412,  the  subject  was  thoroughly  discussed  by  Chief 
Justice  Marshall,  and  the  principle  judicially  established  by  the  unani- 
mous judgment  of  the  supreme  court  of  the  United  States.  In  all  the 
cases  which  have  since  been  decided  by  that  court  it  has  been  held  that, 
where  a  national  question  arises  in  any  case  upon  a  provision  of  the  con- 
stitution or  a  law  of  congress,  in  such  manner  as  to  require  of  the  court 
a  construction  of  the  meaning  of  the  constitution  or  the  law,  then  a  case 
of  federal  jurisdiction  is  shown,  irrespectively  of  the  status  and  relation 
of  the  parties  named  in  the  record.  Suits  have  been  brought  into  the 
federal  courts  where  deeds  of  conveyance  from  the  United  States  have 
constituted  a  part  of  the  muniments  of  title  to  property  which  was  the 
subject  of  suit;  neither  party  making  any  contest  on  the  title  which 
emanated  from  the  United  States,  the  real  controversy  being  on  the  con- 
struction of  instruments  executed  after  title  had  passed  from  the|Jnited 
States.  It  has  been  held  in  all  these  cases  that,  as  there  was-  no  ispute 
on  the  validity  of  the  title  which  passed  from  the  United  States,  t  e  mere 
fact  that  title  had  come  through  a  law  of  the  United  States  wh  ch  was 
unquestioned,  did  not  constitute  a  case  of  jurisdiction  for  a  federal 
court. 

Our  inquiry  in  the  present  case,  therefore,  is  whether  this  is  a  case 
arising  under  the  constitution  and  any  law  of  the  United  States  n  such 
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manner  as  to  require  a  construction  of  those  instruments  by  this  court. 
I  said  yesterday,  in  the  opinion  filed  on  the  demurrer  to  the  bill,  that, 
in  respect  to  the  parties  plaintiff  and  defendant,  the  jurisdiction  of  this 
court  was  not  exclusive.  A  state  court,  if  acquiring  jurisdiction  of  par- 
ties before  this  court  had  acted,  would  have  jurisdiction  of  the  parties 
and  of  the  controversy  in  any  proper  proceeding.  But  I  expressed  the 
opinion  that  the  state  court  would  not  have  jurisdiction  to  take  corporeal 
possession  of  the  Hygeia  Hotel,  by  means  of  a  receiver  or  any  other 
officer,  whose  personal  official  presence  on  the  premises,  and  installment 
in  possession  there,  would  be  necessary  to  a  judicial  custody  of  the  prop- 
erty; that  court  could  act  in  personam  on  the  parties,  and  direct  and  en- 
force the  execution  of  such  conveyances  of  title  as  the  controversy  might 
require  between  parties  to  the  record.  But  if  its  own  custody  of  the 
property  pending  the  cause  were  necessary,  and  if  the  delivery  of  a  cor- 
poreal possession  by  its  officer  at  its  ending  should  become  expedient, 
then  that  court  would,  I  am  sure,  be  without  jurisdiction,  by  decrees  in 
rem  directly  affecting  the  property,  to  take,  hold,  and  deliver  custody  of 
the  property,  and  to  do  complete  justice  in  the  cause,  I  think,  there- 
fore, that  it  is  necessary  for  us  to  observe  the  distinction  between  juris- 
diction of  the  controversy  and  of  the  parties  to  it,  on  one  hand,  and 
jurisdiction,  on  the  other  hand,  of  the  res  or  corpus  which  is  the  subject 
of  the  suit,  and  which  is  to  be  sold  and  delivered  to  a  purchaser. 

Now,  this  is  a  stronger  case  for  the  federal  jurisdiction  than  those  ordi- 
narily arising  under  the  constitution  and  laws  of  the  United  States,  re- 
quiring a  judicial  construction,  where  the  property  in  litigation  is  not 
situated  in  a  territory  of  exclusive  federal  jurisdiction.  There  the  prop- 
erty and  parties  are  amenable  to  federal  jurisdiction  only  by  virtue  of 
the  right  of  the  federal  courts  to  construe  the  federal  constitution  and 
laws.  Here,  if  we  are  required  to  construe  those  laws,  we  have  a  juris- 
diction, not  only  valid  for  this  reason,  but  necessary  to  be  invoked  be- 
cause of  our  exclusive  jurisdiction  over  the  territory  of  the  federal  fortress 
in  which  the  property  is  situated,  and  thereby  of  the  res  which  is  the 
subject  of  the  suit.  It  seems  to  me  that,  if  the  bill  sets  forth  facts 
which  make  it  apparent  that  the  question  of  federal  jurisdiction  over 
Fortress  Monroe,  and  over  the  Hygeia  Hotel,  is  a  leading  one  in  the  case, 
it  is  not  necessary  for  the  court  to  wait  until  there  is  a  formal  denial  of 
any  of  those  facts  to  determine  whether  to  entertain  the  suit.  If,  in  any 
suit,  the  bill  sets  out  on  its  face  such  facts  as  show  that  the  court  has 
jurisdiction  from  the  citizenship  of  the  parties,  it  at  once  assumes  juris- 
diction, without  waiting  for  an  issue  to  be  made  up  by  the  pleadings 
contesting  those  facts.  So  I  take  it,  if  the  bill  shows  by  its  averments 
such  a  series  of  jurisdictional  facts  as  make  it  apparent  to  the  court  that 
it  will  be  necessary  to  construe  the  constitution  and  one  or  more  laws  of 
the  United  States  in  conducting  the  suit,  in  passing  upon  the  rights  of 
parties  and  in  administering  the  relief  prayed  for,  then  I  think  it  has 
jurisdiction,  without  waiting  for  it  to  be  developed  in  the  sequel,  whether 
there  will  be  such  a  denial  of  the  facts  as  to  make  an  actual  construction 
of  the  constitution  and  laws  necessary. 
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Can  there  be  any  doubt  that  in  this  case  the  court  is  called  upon  to  say 
whether  the  constitution  and  laws  of  the  United  States  have  not  segre- 
gated Fortress  Monroe  from  the  state  of  Virginia;  have  not  divested  that 
territory  of  all  state  jurisdiction;  whether  the  jurisdiction  there,  whether 
executive,  legislative,  or  judicial,  is  not  foreign  to  the  state  of  Virginia; 
whether  letters  testamentary,  issuing  from  a  Virginia  court,  are  compe- 
tent to  vest  property  fixed  to  the  soil  of  Fortress  Monroe,  in  a  jurisdic- 
tion foreign  to  the  state;  whether,  if  property  can  be  thus  vested,  it  be 
by  comity  or  how,  and  to  what  extent,  and  for  what  purpose;  whether 
any  court  but  this  is  competent  to  make  an  officer  of  the  United  States 
at  Fortress  Monroe  a  party  to  a  suit  concerning  the  Hygeia  Hotel,  so  as 
to  aid  or  advise  or  control  him  in  the  exercise  of  that  discretion  in  pass- 
ing title  to  a  purchaser  of  the  hotel  at  its  judicial  sale  to  which  the  deed 
to  Mr.  Phoebus  empowers  him  to  assent  or  not,  at  his  discretion?  It  is 
apparent  to  me  that  the  bill,  and  the  exhibits  accompanying  it,  do  show 
that  such  questions  as  these  and  similar  ones  must  arse  in  the  conduct 
of  this  case,  requiring  a  construction  by  the  court  of  jurisdictional  clauses 
of  the  constitution,  and  the  effect  of  laws  of  congress  relating  to  Fortress 
Monroe  to  any  property  fixed  to  its  soil,  and  to  the  Hyeeia  Hotel  espe- 
cially. In  point  of  fact,  questions  of  this  character  have  constituted  \he 
burden  of  the  extended  arguments  that  we  have  already  had  in  this  c&se, 
lasting  through  several  days.  Nor  do  I  perceive  how  a  stat«  court  could 
entertain  and  conduct  a  suit  relating  to  the  same  matters  which  we  are 
dealing  with  in  this  case,  without  passing  upon  questions  of  the  character 
I  have  indicated, — questions  which  it  has  not  been  the  policy  of  the 
United  States  to  relegate  from  the  federal  to  the  state  courts.  It  might 
result  in  pernicious  consequences  if  this  court,  by  its  rulings  on  ques- 
tions arising  as  those  now  before  me  have  done,  shoidd  establish  a  dual 
jurisdiction  of  courts  over  property  at  Fortress  Monroe. 

The  supreme  court  of  appeals  of  Virginia,  in  a  spirit  of  generous  comity 
towards  the  United  States,  has  in  the  case  of  Foley  v.  Shrivery  10  Va.  Law 
J.  419,  in  order  to  guard  against  such  a  state  of  things,  declared  that 
lands  in  that  vicinity,  ceded  to  the  United  States  by  Virginia,  are  no 
longer  a  part  of  the  state  of  Virginia,  and  are  not  subject  to  the  jurisdic- 
tion of  the  state  courts.  I  am  unwilling,  by  any  decision  of  this  court, 
to  neutralize  the  effect  of  that  decision  by  seeming  to  recognize  the  exist- 
ence of  two  judicial  jurisdictions  at  Fortress  Monroe.  Without,  there- 
fore, passing  upon  the  question  raised  by  the  plea,  whether  the  suit  must 
abate  by  reason  that  some  of  the  defendants  are  not  citizens  of  the  state 
of  Virginia,  or  of  any  other  state,  I  overrule  it  as  insufficient,  on  the 
ground  that  the  bill  presents  a  case  in  which  it  will  be  necessary  rfor  this 
court  to  construe  the  constitution  and  certain  laws  of  congress  (  a  ques- 
tions arising  thereunder. 

Although  I  have  thought  it  unnecessary  to  pass  upon  the  Juestion 
whether  Mrs.  Phoebus  and  her  children,  defendants  in  this  suit  by  re- 
siding at  Fortress  Monroe,  were  by  that  fact  alone  non-residents  md  not 
citizens  of  Virginia,  yet  I  may  as  well  say,  obiter,  that  I  do  not  th  nk  that 
such  is  the  result  of  that  residence.     Fortress  Monroe  is  not  a 
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Virginia  as  to  fhe  right  of  the  state  to  exercise  any  of  the  powers  of  gov- 
ernment within  its  limits.  It  is  dehors  the  state  as  to  any  such  exercise 
of  the  rights  of  sovereignty  there.  It  does  not  follow,  however,  from 
this  immunity  of  the  place  from  the  state's  rights  of  sovereignty,  that  in- 
habitants there,  especially  the  widow  and  minor  children  of  a  deceased 
person,  thereby  lose  their  political  character,  and  cease  to  be  citizens  ot 
the  state.  Geographically,  Fortress  Monroe  is  just  as  much  a  part  of 
Virginia  as  the  grounds  around  the  capital  of  the  state  at  Richmond, — 
''Fortress  Monroe,  Virginia,"  is  its  postal  designation.  Can  it  be  con- 
tended that,  because  a  person  who  may  have  his  domicile  in  the  cus- 
tom-house at  Richmond,  or  in  that  at  Norfolk,  or  at  Alexandria,  or  in 
the  federal  space  at  Yorktown,  on  which  the  monument  there  is  built, 
or  in  that  in  Westmoreland  county,  in  which  the  stone  in  honor  of  Mar- 
tha Washington  is  erected,  loses  by  that  fact  his  character  of  a  citizen  of 
Virginia?  Would  it  not  be  a  singular  anomaly  if  such  a  residence 
within  a  federal  jurisdiction  should  exempt  such  a  person  from  suit  in  a 
federal  court?  Can  it  be  supposed  that  the  authors  of  the  constitution 
of  the  United  States,  in  using  the  term  "citizens  of  different  states," 
meant  to  provide  that  the  residents  of  such  small  portions  of  .states  as 
should  be  acquired  by  the  national  government  for  special  purposes, 
should  lose  their  geographical  and  political  identity  with  the  people  of 
the  states  embracing  these  places,  and  be  exempt  by  the  fact  of  residence 
on  federal  territory  from  suit  in  a  federal  court?  I  doubt  if  it  would 
ever  be  held  by  the  supreme  court  of  the  United  States  that  the  cession . 
of  juris«liodon  over  places  in  states  for  national  uses,  such  as  the  consti- 
tution contemplates,  necessarily  disfranchised  the  residents  of  them;  and 
left  them  without  any  political  status  at  aU.  In  the  western  territories 
of  the  United  States,  governments  are  provided  on  the  very  ground  that 
no  state  authority  exists.  In  the  District  of  Columbia,  a  government  is 
provided  under  the  control  of  congress.  In  the  territories  and  the  fed- 
eral district,  a  condition  of  things  exists  which  excludes  the  theory  of 
any  reservation  of  rights  to  the  inhabitants  of  the  body  politic  to  which 
they  had  before  belonged.  I  see  no  reason  for  insisting  that  persons  are 
cut  off  from  membership  of  the  political  family  to  which  they  had  be- 
longed by  the  cession  to  the  United  States  of  sovejreign  jurisdiction  and 
power  over  forts  and  arsenals  in  which  they  had  resided. 

r  suggest  these  thoughts  in  the  form  of  quaere^  and  make  what  is  said 
no  part  of  the  adjudication  of  the  case.  But  see  27.  S.  v.  Oomdly  2  Map 
son,  60;  Cbm.  v.  Clary,  8  Mass.  72;  Sinks  v.  Seeae,  19  Ohio  St.  806; 
FbUy  y.  Shriver,  10  Va.  Law  J.  419. 

Bo  ordered. 
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Movius,  Receiver,  etc.,  v.  Lee  and  others. 
(Circuit  Court,  K,  D.  New  Tork.    March  28, 1887  ) 

1 .  Equity— Ple adtng — AMBNDMEm:' — Variance. 

A  bill  brought  to  charge  the  directors  of  an  insolvent  national  bank  with 
the  amount  of  losses  caused  by  the  bank's  failure,  alleged  that  one  of  the  de- 
fendants sold  and  transferred  his  stock  on  a  day  named,  but  the  evidence 
showed  that  defendant  had  not  paid  anything  for  the  stock,  but  delivered  it 
to  amessengerof  another  one  of  the  defendants,  from  whom  he  had  agreed  to 
purchase  it,  and  that  such  defendant  then  sold  and  indorsed  the  stock  to  a 
third  party,  as  it  was  agreed  he  might  do  if  he  so  desired.  Plaintiff  moved  to 
amend  the  bill  to  conform  to  the  proofs,  and  make  it  allege  that  the  transfer 
was  merely  formal.    Held  unnecessary. 

2.  Banks  and  Banking  —  National  Bank— Receivbrs— Suit  against  Direct- 

ors. 

A  receiver  of  an  insolvent  national  bank,  in  his  own  name  or  in  the  name  of 
the  bank,  may  enforce  against  the  directors,  for  the  benefit  of  the  stockholders, 
depositors,  and  other  creditors  of  the  bank,  any  right  or  claim  resting  upon 
the  non-performance  or  negligent  performance  of  their  duties  that  the  bank 
itself  could  have  enforced. 
8.  Same—Resignation  of  Director— Liability  for  Subaequknt  Losses. 

A  director  of  a  national  bank  who,  before  the  expiration  of  his  term,  sells 
his  stock,  and  orally  resigns  his  office  to  the  president,  in  his  place  of  presi- 
dent at  the  bank,  and  afterwards  receives  the  money  fojp  his  stock,  prior 
to  the  sustaining  of  losses  by  the  bank,  ceases  to  be  a  director,  and  cannot  be 
held  liable  for  subsequent  losses  caused  by  the  negligence  of  the  directors. 
4.  Same— President  Absent  on  Sick -Leave. 

The  president  of  a  national  bank,  being  in  failing  health,  was  anxious  to 
resign  his  position,  but,  at  the  suggestion  of  a  majority  of  the  dirqetors.  con- 
sented to  take  a  year's  leave  of  absence,  and  during  such  absence,  and,  with- 
out any  fault  onnis  own  part,  losses  were  sustained  by  the  bank,  and  it  be- 
came insolvent  Held,  in  a  suit  by  the  receiver  to  charge  the  directors  with 
such  losses,  that  he  was  not  liable. 
6.  Same— Loss  Caused  by  Act  of  One  Director— Negligence  of  Others. 

The  directors  of  a  national  bank  which  has  become  insolvent  by  reason  of 
losses  caused  by  the  discount,  from  time  to  time,  of  paper  not  properly  se- 
cured, indorsed  by  a  director  who  is  a  man  of  wealth,  and  the  largest  stock- 
holder in  the  bank,  and  in  whom  the  other  directors  have  reason  to  placs 
confidence,  cannot  be  held  liable  for  the  mere  failure  to  discover  the  illegal 
transactions,  and  to  prevent  such  director  from  continuing  therein. 

In  Equitj^. 

Andey  fTifcox,  for  plaintiff. 

E.  C,  Sprague,  for  defendant  Spaulding, 

Benj.  H,  WiUiaimj  for  defendant  Johnson. 

David  F.  Day,  for  defendant  Gushing. 

Humphrey  &  Lockwoody  for  defendants  Coit  and  Barnes,  Ex'rs. 

Wheeler,  J.  The  First  National  Bank  of  Buffalo  was  organized  Do- 
cember  7, 1863,  under  the  provisions  of  the  national  bank  act  of  Febru- 
ary 25, 1863,  for  which  the  national  bank  act  of  June  3,  1864,  was  sub- 
stituted, (13  St.  at  Large,  100,)  with  a  capital  stock  of  $100,000, 
divided  into  1,000  shares  of  $100  each.  At  the  annual  meeting  of  its 
shareholders  holden  January  11,  1881,  Charles  T.  CJoit,  R.  Porter  Lee, 
Thomas  W.  Gushing,  John  H.  Vought,  and  George  Goit  were  elected 
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directors.  They  took  the  oath  of  office  required  by  law,  and  chose 
Charles  T.  Colt  president,  and  R.  Porter  Lee  cashier.  George  Colt 
died,  and  May  20,  1881,  the  rest  of  the  directors  filled  the  vacancy 
caused  by  his  death  by  electing  Francis  E.  Coit  a  director  in  his  place, 
who  took  the  required  oath  of  office.  Mr.  Gushing  sold  his  stock,  by 
bargain  made  at  the  bank,  to  Charles  T.  Coit,  the  president,  September 
24,  1881,  at  the  price  of  $125  per  share,  to  be  paid  and  transfer  to  be 
made  afterwards.  In  consequence  of  this  trade,  he  then  and  there,  so 
far  as  he  could  by  words,  resigned  his  office  of  director  to  the  president, 
and  never  afterwards  assumed  to  be  or  to  act  as  a  director.  The  health 
of  the  president  became  poor;  and  at  a  meeting  of  the  four  directors,  in- 
cluding himself,  remaining  after  the  withdrawal  of  Cushing,  he  stated 
that  fact,  and  that  he  desired  to  be  relieved  somewhat  of  his  official  du- 
ties, whereupon  they  voted  that  he  be  given  leave  of  absence  for  such 
intervals  and  at  such  times  as  he  might  see  proper,  for  one  year  from 
that  date,  which  was  October  3,  1881.  They  then  chose  the  cashier, 
R.  Porter  Lee,  vice-president,  and  Theodore  W.  McKnight  assistant 
cashier.  The  bank  then  had  an  apparent  surplus  of  $50,000,  and  un- 
divided profits  to  the  amount  of  $24,277.03,  and  it  is  not  claimed  in 
this  suit  but  that  these  items  were  real.  Mr.  Charles  T.  Coit  paid  Cush- 
ing for  his  stock  at  the  price  agreed  upon  October  7,  1881,  and  took  a 
transfer  of  the  certificates  signed  in  blank,  which  was  entered  on  the 
books  of  the  bank  in  November,  as  made  September  24, 1881.  Charles 
T.  Coit  sold  most  of  his  stock,  510  shares,  to  Lee,  was  absent  from  the 
bank  on  account  of  his  health,  and  took  no  part  in  its  management  aft- 
erwards. He  died  December  11,  1881.  The  control  and  management 
of  the  bank  was  left  to  Lee,  who  used  its  funds  in  the  form  of  discounts 
to  his  associates  in  business  and  speculations  until  great  losses  were  in- 
curred. Prior  to  the  annual  election  in  1882,  he  spoke  of  the  vacancies 
in  the  board  of  directors  to  the  defendant  Spaulding,  and  also  to  the  de- 
fendant Johnson,  and  proposed  to  transfer  stock  to  them,  and  that  each, 
should  become  a  director.  Spaulding  was  president  of  another  national 
bank,  and  connected  with  other  corporations,  and  did  not  wish  to  as-; 
sume  new  responsibilities,  and  so  told  Lee,  but  consented  to  the  arrange- 
ment, and  Johnson  did  likewise.  At  the  meeting  January  10,  1882,; 
Spaulding,  Johnson,  Francis  E.  Coit,  Vought,  and  Lee  were  elected  di- 
rectors, who  took  the  oach  of  office  required  by  law.  Lee  was  chosen ; 
president,  and  McKnight  was  elected  cashier.  The  control  and  man- 
agement of  the  bank  were  left  to  Lee  as  before.  Vought  sold  his  stock 
to  Lee,  January  19, 1882,  and  did  not  act  as  director  afterwards.  Spauld- 
ing was  engaged  with  his  other  business,  the  family  of  Johnson  was 
sick,  and  his  son  died,  and  neither  of  them  did  anything  about  the. 
management  of  the  bank.  Coit  went  once,  and  looked  over  the  loans 
and  discounts.  Lee  stood  well  in  the  community  as  a  man  of  honor. 
and  int^rity,  as  financier  and  bank  manager,  and  neither  of  jbhem  had 
any  suspicion  that  the  affairs  of  the  bank  were  not  being  well  and  faith- 
fiiUy  attended  to  by  him.  Lee  sent  a  request  to  Spaulding,  April  11,, 
1882,  for  the  return  of  the  stock  transferred  to  him,  and  Spaulding. 
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signed  a  transfer  upon  the  back  of  the  certificate  and  returned  it,  in 
pursuance  of  an  understanding  between  them  that  he  would  return  it 
on  request,  and,  as  he  supposed,  ended  his  connection  with  the  bank. 
The  bank  had  become  helplessly  insolvent  and  stopped  business  April 
13,  1882,  and  was  soon  afterwards  placed  in  the  hands  of  a  receiver. 
The  whole  capital  surplus,  undivided  profits,  and  reserves  were  gone, 
and  the  individual  liability  of  the  directors  would  not  pay  the  deposi- 
tors. The  losses  incurred  amount  in  all  to  more  than  $600,000.  This 
bill  is  brought  to  charge  the  directors  who  are  living,  and  the  estates  of 
those  who  are  dead,  with  the  amount  of  these  losses. 

The  bill  alleges,  in  substance,  that  the  defendant  Spaulding  sold  and 
transferred  his  stock  in  the  bank  on  the  eleventh  day  of  April,  1882. 
The  evidence  shows  that  he  signed  the  transfer  of  the  stock  in  blank, 
and  delivered  the  certificate  to  the  messenger  fix>m  Lee,  without  any 
n^otiation  with  Lee,  or  any  one,  at  that  time,  with  reference  to  a  sale 
of  the  stock.  The  plaintiff's  counsel  moved  on  the  hearing  to  amend 
the  bill  to  have  it  allege  that  the  transfer  was  formal  merely,  without 
consideration,  and  that  there  was  not  any  sale  or  valid  transfer  in  effect. 
It  is  argued,  in  support  of  the  amendment,  that  this  would  make  the 
bill  conform  to  the  proofs  merely,  and  that  it  should  be  allowed  for  that 
reason.  The  evidence  shows,  however,in  addition  to  this,  that  Spauld- 
ing had  not  paid  Lee  anything  for  the  stock,  and  that  it  was  understood 
between  them  that  Lee  might  have  the  stock  back  for  some  one  else,  if 
he  should  so  desire,  at  any  time.  It  appears  from  the  whole  transaction 
that,  when  Lee  sent  the  messenger  for  the  stock,  it  was  in  pursuance  of  that 
understanding,  and  that  Sphulding  acted  upon  the  understanding  in 
complying  with  the  request.  There  was  therefore  an  agreement  for  and 
an  actual  resale  of  the  stock.  The  blank  in  the  transfer  was  filled  with 
the  name  of  a  third  person  to  whom  Lee  had  sold  the  stock,  but 
that  was  merely  a  method  of  carrying  out  the  two  sales,  and  required 
no  negotiation  between  Spaulding  and  the  other  person  to  make  it  effect- 
ual. The  bill  now,  therefore,  alleges  the  sale  as  it  in  fact  was,  and  there 
is  no  occasion  for  the  amendment.     Johnston  v.  Lafiin^  103  U.  S.  800. 

Some  question  has  been  made,  and  discussion  had,  with  reference  to 
the  right  of  the  plaintiff  to  enforce  the  liability  of  the  defendants,  if  any 
exists,  for  the  benefit  of  stockholders,  creditors,  or  depositors,  as  the  re- 
sults might,  if  realized,  eventually  inure  to  them,  respectively.  It 
seems,  however,  that  the  receiver,  as  the  name  implies,  hae  in  his  hands 
the  rights  of  the  bank  itself  against  all  and  any  persons,  however  the 
rights  may  have  arisen,  to  enforce  for  the  benefit  of  whoever  may  be  en- 
titled to  the  avails  of  them ;  and  these  rights  may  be  enforced  by  hiol  in  his 
own  name,  or  in  the  name  of  the  bank  whose  corporate  existence  s  con- 
tinued for  that  purpose.  Kennedy  v.  GibsoUy  8  Wall.  498;  Nalmu  Bank 
of  the  MetropdM  v.  Kennedy,  17  Wall.  19;  Case  v.  T^refl,  11  Wal  .  199. 
If  the  bank  had  a  right  or  claim  in  this  respect  which  it  could  nforce 
against  the  defendants,  or  any  of  them,  the  plaintiff  has  the  sam  >  now, 
which  he  is  entitled  to  enforce  to  the  same  extent ;  and  none  ap^  sars  to 
have  accrued  to  him  which  the  bank  in  its  own  right  did  not  have     The 
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right  rests  entirely  upon  the  alleged  non-performance  or  negligent  per- 
formance of  duties  as  director  of  the  bank.  The  defendants  stand  upon 
different  grounds,  in  some  respects,  in  their  defenses  to  this  claim  to 
charge  them. 

The  defendant  Gushing  sets  up  in  defense,  among  other  things,  that 
he  was  not  a  director  at  all,  and  therefore  owed  no  duty  in  that  behalf, 
at  the  time  when  the  alleged  losses  took  place!  Whether  he  was  or  not 
depends  upon  the  effect  of  what  occurred  about  the  sale  of  his  stock  and 
resignation.  He  bargained  for  its  sale  on  the  twenty-fourth  of  Septem- 
ber, 1881,  and  orally  resigned  his  office  of  director,  so  far  as  he  so  could, 
to  the  president  of  the  bank,  in  his  place  of  president  at  the  bank. 
This  was  prior  to  the  time  of  any  of  the  losses  as  alleged.  He  delivered 
the  stock  certificate,  with  authority  to  transfer,  on  the  seventh  of  Octo- 
ber following,  and  received  his  pay  for  it.  This  may  be  after  some  of 
the  lossfes  occurred.  The  transaction  of  September  24th  may  therefore  be 
of  importance.  The  statutes  provide  that  every  director  must  own  in 
his  own  right  at  least  10  shares  of  the  capital  stock  of  the  association  of 
which  he  is  a  director;  and  that  any  director  who  ceases  to  be  the  owner 
of  10  shares  of  the  stock  shall  thereby  vacate  his  place.  Rev.  St.  U.  S. 
§  5146.  The  purpose  of  this  statute  obviously  is  to  require  the  office 
of  director  to  be  kept  in  the  hands  of  those  who  are  personally  and  pe- 
cuniarily interested  in  the  affairs  of  the  bank.  When  Gushing  bargained 
his  stock,  he  ceased  to  be  so  interested.  Good  faith  to  the  other  share- 
holders, as  their  interests  were  guarded  by  these  provisions  of  the  law, 
would  seem  to  require  that  he  should  then  cease  to  be  a  director.  He 
appears  to  have  taken  this  view,  and  to  have  done  what  he  could  to 
carry  it  out.  There  was  no  calamity  impending  or  contemplated  by 
him  to  be  avoided  by  vacating  his  office,  or  which  he  could  prevent  by 
retaining  it.  There  was  no  reason  why  he  should  not  resign  if  he  could. 
He  was  an  officer  elected  to  his  place;  it  was  an  office  that  he  was  not 
obliged  to  accept,  and  would  seem  to  be  one  that  he  was  not  obliged  to 
hold.  U.  S.  V.  Wright,  1  McLean,  509;  People  v.  Poster,  6  Gal.  26;  Olm- 
sled  v.  Dennis  J  77  N.  Y.  378.  No  mode  of  resignation  was  provided 
by  law,  and  an  oral  one  would  be  as  good  as  any.  Rex  v.  Mayor  of 
R^jpon,  1  Ld.  Raym.  563.  The  president  was  the  head  of  the  board  of 
directors,  who  alone  could  fill  the  vacancy,  and  a  resignation  to  him 
would  be  a  resignation  to  the  board.  Port  Jervis  v.  Firet  Nat,  Bank,  96 
N.  Y.  550.  The  statute  provides  that  the  directors  shall  be  elected  at 
meetings  to  be  held  on  such  day  in  January  of  each  year  as  shall  be 
specified  in  the  articles  of  association,  and  that  they  shall  hold  office  for 
one  year,  and  until  their  successors  are  elected  and  have  qualified.  Sec- 
tion 5146.  It  is  urged  that  this  section  prohibits  resignation  during  the 
year.  This  is  not,  however,  understood  to  be  its  effect.  The  apparent 
purpose  of  the  provision  in  regard  to  the  term  of  office  is  to  make  it  con- 
form to  the  time  of  the  new  election,  and  not  to  absolutely  require  every 
director  to  serve  the  full  term.  Such  provisions  as  to  terms  of  office 
are  common  for  this  purpose.  It  is  said  in  argument  that,  if  he  might 
resign/ he  would  not  be  relieved  from  duty  until  his  place  should  be 
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filled  by  the  remainder  of  the  board;  and  that,  if  they  would  not  fill  it 
without,  it  would  be  incumbent  on  him  to  compel  them  by  mandamus 
or  other  appropriate  proceeding  to  fill  it.  But  until  he  had  vacated  the 
place  there  would  be  no  vacancy  which  they  could  fill;  and,  when  he 
had  sold  his  stock,  he  would  be  out  of  the  corporation,  and  would  have 
no  interest  or  standing  upon  which  to  institute  any  proceedings  what- 
ever to  affect  the  conduct  of  its  affairs.  The  interests  of  the  corpora- 
tion would  be  left  with  the  other  directors  elected  by  the  stockholders, 
whose  duty  it  would  be,  and  on  whom  the  stockholders  had  relied,  to 
fill  the  vacancy,  or  act  upon  it  as  they  should  be  advised.  Upon  these 
considerations  it  appears  that  the  defendant  Gushing  was  not  a  director 
at  the  time  of  the  alleged  losses,  and  cannot  be  held  for  any  duty  as  such 
at  that  time. 

The  liability  of  Charles  T.  Coit  also  stands  upon  different  footing  from 
that  of  any  of  the  others.  His  health  had  failed,  and  was  failing  him, 
so  that,  he  was  and  was  being  disabled  for  the  performance  of  the  duties 
of  his  office.  He  had  owned  more  than  half  of  the  stock  up  to  near  that 
time,  and,  so  far  as  appears,  had  been  diligent  and  faithful  in  the  per- 
formance of  all  his  duties.  Of  his  associates  in  the  board,  Vought  had 
been  director  since  1875,  Lee  since  1877,  and  Francis  E,  Coit  then  since 
the  Maj'^  previous,  and  for  several  years  at  a  time  previous,  and  all  were 
in  good  repute.  He  could  resign,  or  accept  their  leave  of  absence,  which 
was  tantamount  to  an  undertaking  and  assurance  on  their  part  that  they 
would  perform  the  duties  which  might  otherwise  devolve  upon  him. 
They  were  a  majority  of  the  board,  and,  if  they  would,  could  control, 
whether  he  was  present  or  absent.  The  oath  of  oflSce  required  by  law 
bound  him,  so  far  as  the  duty  devolved  on  him,  diligently  and  honestly 
to  administer  the  affairs  of  the  bank.  Section  5147.  The  duties  which 
they  could  perform,  and  assumed  to  and  did  perform,  would  not  appear 
to  have  devolved  on  him  so  as  to  make  him  chargeable  in  any  degree  for 
the  manner  of  their  performance.  He  did  nothing  himself  for  which  it 
is  claimed  that  he  became  in  any  manner  chargeable;  and  it  does  not 
appear  that  he  was  so  responsible  for  what  the  others  did  that  their  mis- 
doings could  make  him  chargeable. 

Neither  Lee,  nor  the  executrix  of  Vought,  make  any  defense  to  this 
suit,  and  the  bill  has  been  taken  for  confessed  against  them. 

The  positions  of  Francis  E.  Coit,  Spaulding,  and  Johnson,  with  refer- 
ence to  the  bank,  were  so  similar  in  most  respects  that  the  questions  as 
to  the  liability  of  each  of  them  may  be  examined  somewhat  together. 
It  is  necessary  for  this  purpose  to  look  into  the  manner  of  the  losses 
more  closely. 

The  losses  appear  to  have  begun  by  the  discount  of  the  paper  Jf  per- 
sons engaged  with  Lee  in  business  and  speculations  not  adequat  ly  re- 
sponsible for  the  amount  of  the  discounts.  The  paper  was  usua  ly  in- 
dorsed by  him,  and  sometimes  secured,  to  some  extent,  by  coll  terals 
resulting  from  the  avails  of  the  discounts.  Great  losses  from  the  trans- 
actions in  which  he  was  engaged  fell  ujx)n  him,  and,  through  him  upon 
the  bank.     As  the  paper  fell  due,  it  was .  renewed  or  replaced  b}  other 
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paper  of  like  character,  until  a  large  part  of  the  loans  and  discounts  of  the 
bank  consisted  in  these  notes  of  irresponsible  persons  indorsed  by  him. 
All  these  discounts,  renewals,  and  substitutions  were  correctly  entered, 
as  in  the  usual  course  of  business,  upon  the  books  of  the  bank,  and  ap- 
peared there  fully  with  the  entries  of  its  other  current  business.  These 
discounts  were  in  violation  of  the  prohibition  in  the  banking  law  of  an 
excess  of  one-tenth  the  amount  of  capital  paid  in  of  any  person,  company, 
or  firm  for  money  borrowed.  Section  5200.  They  did  not,  however,  ap- 
pear to  be  so  always  or  generally,  for  they  might  be,  so  far  as  they 
showed,  commercial  or  business  paper  actually  owned  by  the  person 
negotiating  them,  within  the  provisions  of  the  same  law  allowed  to  be 
discounted.  On  January  18,  1882,  he  took  from  the  cash  of  the  bank 
$23,680,  and  put  a  slip  of  paper,  with  his  name  and  the  amount  upon 
it,  in  place  of  the  money  in  the  cash  drawer,  and  on  February  15,  $16,- 
737.50  in  like  manner,  without  giving  any  other  evidence  of  his  indebt- 
edness for  these  amounts.  The  former  amount  was  reduced,  by  replace- 
ments of  cash,  to  $12,406,  and  the  latter  to  $11,435.  These  transac- 
tions were  not  concealed  from  the  cashier  or  empioj'^es  in  financial  mat- 
ters of  the  bank,  but  did  not  appear  on  the  books  of  the  bank,  except 
that  they  were  shown  on  the  cash  blotter  of  the  teller.  These  were 
clear  violations  of  the  provisions  of  the  banking  law  mentioned.  As  Lee 
was  the  president  and  at  the  head  of  the  bank,  and  was  supposed  by  the 
cashier  and  subordinates  to  be  a  man  of  integrity  and  wealth,  and  these 
things  were  done  by  him  and  by  his  direction,  they  excited  no  suspicion 
among  these  persons  that  loss  to  the  bank  would  be  occasioned  thereby 
until  the  very  last  days  of  the  business  of  the  bank,  after  all  these  losses 
had  been  incurred.  As  the  suspicions  of  these  persons  were  not  aroused, 
they  said  nothing  to  any  of  the  directors  about  what  was  going  on,  and 
they  had  no  knowledge,  supposition,  or  suspicion  but  that  the  business 
of  ihe  bank  was  proceeding  lawfully,  regularly,  and  prosperously.  In 
the  banking  law  it  is  further  provided  that  if  the  directors  of  any  bank 
shall  knowingly  violate,  or  knowingly  permit  any  of  the  officers,  agents^ 
or  servants  of  it  to  violate,  any  of  the  provisions  of  that  law,  every 
director  who  participated  in  or  assented  to  such  violation  shall  be  liable 
for  all  damages  sustained  in  consequence  of  such  violation.  Section 
5239.  It  is  not  claimed  that  any  of  these  three  directors  so  knowingly 
permitted  or  assented  to  any  of  these  violations  of  this  law  as  to  become 
liable  at  all  under  this  provision. 

As  there  was  no  misconduct,  default,  or  irregularity  on  the  part  of  the 
cashier,  or  of  the  clerks  or  agents  of  the  bank  in  any  respect  that  oc- 
casioned these  losses,  and  what  was  done  that  did  occasion  them  was 
done  by  Lee,  and  by  his  express  direction,  the  question  is  whether  these 
directors  by  their  conduct  became  liable  to  the  bank  for  what  their  as- 
sociate director  Lee  did.  By  the  bank  act  of  1864  it  was  enacted  that 
these  associations  should  be  bodies  corporate,  and,  by  the  names  desig- 
nated in  their  organization  certificates^  should  have  succession  for  20 
years  unless  sooner  dissolved;  that  by  such  names  they  might  make  con- 
tracts, sue  and  be  sued,  and  elect  or  appoint  directors,  and  by  their  boards 
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of  directors  appoint  oflScers,  and  exercise  under  that  act  all  such  incidental 
powers  as  should  be  necessary  to  carry  on  the  business  of  banking,  by 
discounting  and  negotiating  promissory  notes,  drafts,  bills  of  exchange, 
and  other  evidences  of  debt,  by  receiving  deposits,  by  buying  and  selling 
exchange,  coin,  and  bullion,  by  loaning  money  on  personal  security,  and 
by  obtaining,  issuing,  and  circulating  notes  according  to  the  provisions 
of  that  act.  13  St.  at  Large,  100,  §  £.  Some  courts  were  of  the  opin- 
ion that  this  specification  of  the  means  by  which  the  powers  granted 
might  be  exercised  was  a  limitation  of  the  general  expression  preceding  it. 
WUey  V.  First  NaJt.  Bank,  47  Vt.  546;  First  Nat.  Bank  v.  Ocean  Nat.  Bank, 
60  N.  Y.  278;  Weckler  v.  First  Nat.  Bank,  42  Md.  581;  miitney  v.  Fir^ 
Nat.  Bank,  50  Vt.  388.  Others  construed  this  part  of  this  section  as  if  it 
had  stopped  with  the  general  words.  National  Bank  v.  Graham,  79  Pa. 
St.  106;  Patiisa)i  v.  Syracuse  Nat.  Bank,  80  N.  Y.  82.  The  business  of 
banking,  in  either  view,  was,  as  that  section  then  stood,  to  be  carried  on 
by  the  board  of  directors.  In  the  Revised  Statutes  as  enacted  in  1874, 
this  part  of  that  section  was  brought  into  the  seventh  subdivision  of 
section  5136,  and  so  added  to  as  to  authorize  a  national  bank  to  exercise, 
by  its  board  of  directors  or  duly-authorized  oflBlcers  or  agents,  subject  to 
law,  the  powers  mentioned.  After  this  alteration  in  the  law  the  busi- 
ness of  the  banks  could  be  lawfully  done  by  the  president,  cashier,  or 
other  oflScer,  as  well  as  by  the  directors  themselves;  It  was  not  neces- 
sary that  the  directors,  or  a  majority  of  them,  or  any  of  them,  should 
take  part  in  individual  transactions  in  the  authorized  business.  It  is 
said,  in  some  books  and  in  argument,  that  the  directors  are  trustees  of  the 
funds  and  property  of  the  bank.  .  This  may  be  true  in  some  sense  and 
under  some  circumstances;  but  the  relations  of  the  directors  to  and  their 
duties  towards  the  assets  of  the  bank  cannot  be  determined  properly 
upon  names  merely.  The  bank,  being  a  body  corporate  under  the  law,  is 
a  person,  although  artificial,  withlegal  identity ,  and  capable  of  owning  and 
holding  its  own  property;  and  its  property,  in  the  hands  of  those  by  whom 
it  acts,  is  held  by  itself,  for  itself,  and  not  by  any  other  person  for  it. 
Therefore  the  directors  are  not,  and  from  the  nature  of  things  cannot  be. 
chargeable  for  the  assets  of  the  bank  as  for  property  to  which  they  have 
taken  title  or  possession  for  some  use  or  purpose,  for  the  carrying  out  oi 
which  they  may  be  charged  and  held.  They  have  no  ownership  in  or 
title  to  the  assets,  and  cannot  act  otherwise  than  as  the  officers  and  agents 
of  the  bank  about  them,  unless  they  actually  misappropriate  them,  and 
thereby  become  wrong-doers  about  the  assets  themselves.  They  cannot 
be  held  to  account  for  any  assets  they  have  not  themselves  had.  These 
directors  are  not,  and  are  not  claimed  to  be,  chargeable  in  this  view  As 
the  statute  provides  what  directors  shall  be  liable,  and  how,  for  viol  iions 
of  the  statutes,  other  directors  cannot  be  made  liable  for  those  flings 
without,  in  efiect,  adding  to  the  statute* 

Directors  may  doubtless  be  liable  for  many  things  which  are  nfct  ex- 
press violations  of  the  statute.  Briiickerhoff  v.  BostixMc,  88  N.  Y.  5  t,  and 
99  N.  Y.  185, 1  N.  B.  Rep.  663»  This  would  probably  be  the  das  )  with 
respect  to  any  gross  mismanagement  in  the  actual  transaction  of  the  tank's 
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business,  or  the  handling  of  its  property.  These  directors  ^e  not  sought 
to  be  charged  in  this  view.  The  complaint  against  them  is  not  that  they 
acted  negligently  or  carelessly  in  actually  doing  anything,  but  that  they 
neglected  to  do  anything.  What  they  did  not  do,  the  omission  to  do 
which  caused  damage,  was  the  restraint  of  Lee  in  what  he  did.  So  the  ^ 
real  question  is  whether  they  are  chargeable  for  the  consequences  of  what 
he  did,  because  they  did  not  prevent  it.  He  was  a  director  elected  by 
the  stockholders,  and  of  equal  rank  and  authority  with  them.  He  de- 
rived his  authority  from  the  stockholders,  and  not  from  them,  and  acted 
under  that  authority.  The  president  has  no  greater  authority,  as  such, 
about  the  matters  complained  of,  than  any  other  director.  They  had  no 
reason  to  suppose  that  he  would  not  act  honestly  and  fairly  within  the 
law,  any  more  than  the  stockholders  had,  who  had  repeatedly  elected 
him  to  the  office  of  direct<>r;  or  than  the  depositors  had,  who  trusted 
the  bank  while  visibly  under  his  management.  He  was  apparently  more 
interested  in  the  success  of  the  bank,  during  the  time  of  these  losses, 
thkn  any  one  else,  for  he  held  more  than  a  majority  of  all  the  stock. 
The  question  is  not  as  to  the  liability  of  the  bank  for  ,the  negligence  of 
its  agents,  but  is  as  to  the  liability  to  the  bank  of  some  agents  for  not  ^ 
controlling  others.  The  bank  itself  would  not  be  liable  to  others  for  the 
frauds  or  thefts  of  its  cashier  or  other  officers  unless  his  untrustworthi- 
ness  was  known,  and  his  employment  continued  notwithstanding  notice 
of  that  fact.  Foster  v.  Essex  BarJc,  17  Mass.  479;  Prather  v.  Kean,  29 
Fed.  Rep.  498.  The  obligation  of  the  corporation  would  be  measured 
by  the  duty  of  its  officers,  and  the  liability  of  one  officer  for  the  misdo- 
ing of  another  would  not  appear  to  -be  any  greater  than  that  of  the  cor- 
poration for  acts  of  the  same  nature.  Generally,  one  officer  is  not  *^ 
liable  for  the  misconduct  of  another  not  appointed  by  him.  Whi^idd  v. 
LeDespencer,  Cowp.  754;  Nicholson  v.  Mounsey,  15  East,  384;  Dunlop  v. 
Munroe,  7  Cranch,  242.  Directors  of  banks  and  other  corporations  ap- 
pear to  stand  on  the  same  footing  as  other  officers  in  this  respect.  The 
body  of  directors  of  a  national  bank  is  charged  with  the  supervision  and 
management  of  its  officers,  and  is  bound  to  use  as  much  diligence  and  care 
as  the  proper  performance  of  these  duties  requires.  Mor.  Corp.  §  571; 
Thomp.  Liab.  Off.  356.  But  this  obligation  does  not  appear  to  require 
every  director  to  attend  himself  to  every  part  of  the  corporate  business, 
nor  make  each  liable  for  every  act  done  by  any  of  them.  They  do  not 
undertake  each  for  the  others. 

In  OargiU  v.  Bower^  10  Ch.  Div.  502,  it  was  held  that  directors  were 
not*  liable  for  the  frauds  of  their  co-directors  unless  they  participated  in 
the  frauds,  or  wholly  abstained  from  inquiry  in  order  that  they  might 
be  committed.  Fry,  J.,  said:  '*I  think  that  there  was  great  negligence, 
but  that  it  was  merely  negligence,  and  undue  trust  in  Feigan,  and  that 
therQ  was  not  any  intention  to  allow  him  to  commit  fraud,  and  therefore  I 
cannot  hold  them  responsible  for  his  acts."    Feigan  was  a  director. 

In  Perry's  Qise,  34  Law  T.  (N.  S.)  716,  Perry  had  consented  to  be  a 
director  at  the  request  of  Duncan,  on  the  understanding  that  his  qualifi- 
cation in  paid-up  shares  would  be  found  for  him,  and  was  appointed 
v.30F.no.5— 20 
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August  5,  1871,  attended  a  meeting  January  25,  1872,  and  resigned  in 
May,  1872.  Duncan  misapplied  funds  in  February,  1872,  for  which 
Perry,  with  others^  was  sought  to  be  charged.  As  to  this  Bacon,  V. C, 
said: 

"I  think  that  no  case  is  made  against  Mr.  Perry.  Mr.  Bradford's  argument 
is  that,  inasmuch  as  he  accepted  paid-up  shares  in  order  to  qualify  him  as  di- 
rector, he  is  to  be  treated  as  the  paid  agent  of  Mr.  Duncan  to  do  whatever  Mr. 
Duncan  desired  him  to  do.  It  is  very  easy  to  say  that,  but  I  see  no  kind  of 
foundation  for  it.  It  is  said  that  Mr.  Duncan  misconducted  himself  in  vari- 
ous ways,  and  that  Mr.  Perry  is  liable  for  all  the  consequences  of  that  because 
he  was  Duncan's  paid  agent.  It  would  be  monstrous  to  entertain  any  such  a 
proposition.  He  became  director,  and  is  liable  for  all  that  he  did  as  director, 
but  he  was  not  bound  to  attend  every  meeting  of  the  directors.  It  is  not  part 
of  the  duty  of  a  director  to  take  part  in  every  transaction  which  is  conducted 
at  a  board  meeting.  His  business  or  his  pleasure  may  call  him  elsewhere,  and 
it  would  be  a  most  unheard-of  thing  to  say  that  if  anything  wrong  was  done 
at  a  board  meeting,  he  being  named  among  the  directors,  but  not  present,  he 
is  liable  for  what  is  done  in  his  absence.  '^ 

In  Joinb-stoch  Discount  Oo.  v.  Brown,  L.  R.  8  Eq.  376,  in  ,speaking  of 
the  liability  of  directors  for  acts  of  others  in  which  they  took  no  part,  or 
measures  to  prevent,  James,  V.  C,  said: 

'*Now,  with  regard  to  Mr.  Gillespie,  I  have  held  that  there  is  no  sufScient 
evidence  of  his  concurrence  or  connivance  to  make  him  responsible.  I  have, 
however,  thought  it  not  right  to  give  him  his  costs,  although  I  dismiss  him 
from  the  suit,  because  I  think  a  man  who  is  director,  and  goes  on  as  director 
for  months  when  a  transaction  of  this  kind  is  going  on,  is  not  justiBed  in  say- 
ing: *  I  really  did  not  pay  the  slightest  attention  to  it.  I  had  a  sort  of  vague 
notion  of  what  was  going  on.  I  was  a  paid  director,  but  I  left  it  to  the  other 
directors  to  attend  to.  I  did  nothing.  I  took  for  granted  it  was  all  right. '  I 
think  he  is  entitled  to  go;  that  I  cannot  fix  him  with  liability;  but  I  think  it 
is  not  too  much  of  a  penalty  for  him  to  pay  for  his  negligence  that  he  shall 
not  have  any  costs  of  the  proceedings  which  have  been  rendered  necessary  in 
this  court  by  proceedings  of  his  co-directora  which  he  took  no  pains  to  inquire 
into  or  interfere  with." 

•  In  Wdr  v.  Bell,  3  Exch.  Div.  238,  in  speaking  of  the  liability  of  Bell 
as  a  director.  Lord  Chief  Justice  Cockburn  said: 

"In  the  result  Bell  has  been  guilty  of  no  fraud.  He  is  not  a  principal  de- 
riving a  benefit  from  a  fraud  committed  by  his  agent  in  procuring  that  bene- 
fit; nor,  indeed,  has  he  derived  any  benefit  from  the  fraud  committed  by  the 
subagents  whom  he  was  authorized  to  employ  on  behalf  of  the  company. 
Upon  this  state  of  facts  I  think  the  plaintiff  fails  to  establish  the  liability  of 
the  defendant  Bell." 

The  same  views  pervade  other  English  cases.  Thirqicand  v.  Marshall, 
L.  R.  4  Ch.  386;  Land  Credit  Co.  v.  Lord  Femuyy,  L.  R.  8  Eq.  71  In 
Charitabk  Corporation  v.  Sutton,  2  Atk.  400,  much  relied  on  for  the  )lain- 
tiff  in  this  case,  only  the  committeemen,  who  formed  what  was  cs  led  a 
confederacy  or  conspiracy,  were  held  chargeable. 

That  a  director  is  not  liable  for  the  faults  or  frauds  of  a  co-direcl)r  ap- 
pears to  be  well  recognized  in  New  York.  Wakeman  v.  Dalley,  51  S".  Y. 
27;  Arthur  v.  Giiswold,  55  N.  Y.  400.  In  Hun  v.  Gary,  82  N.  '  '.  65, 
where  the  trustees  of  a  savings  bank  who  participated  in  a  misappi  )pria' 
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tion  of  the  fuiKfs  resulting  in  loss  were  held  liable  for  the  loss,  Smith,  a 
trustee,  who  took  no  pai't  in  the  transacti<5ns,  does  not  appear  to  have 
been  held.  And  in  Hand  v.  Burrows,  23  Hun,  330, supreme  court,  First 
department,  June,  1881,  it  was  held  (Barrett,  J.)  that  the  directors  of 
a  national  bank  who  knowingly  participate  in  retaining  an  untrustwor- 
thy cashier  were  liable  for  his  subsequent  defalcations,  and  that  one  who 
did  not  know  of  the  un  trust  worthiness  was  not  liable;  which  case  does 
not  appear  to  have  gone  any  further.  There  is  no  case  which  has  been 
cited  or  observed  in  which  it  has  been  decided  that  a  director  of  a  cor- 
poration was  liable  to  make  good  a  loss  occasioned  by  the  fraud  or  mis- 
conduct of  a  co-director,  in  which  he  had  no  part,  and  which  was  perpe- 
trated without  his  connivance  or  knowledge,  Robimon  v.  Smithy  3  Paige, 
222;  Brinckerhoffy.  Bostwkk,  88  N.  Y.  52,  and  99  N.  Y.  185,  1  N.  E. 
Rep.  663;  Ackennan  v.  HaJImj,  37  N.  J.  Eq.  356,  and  38  N.J.  Eq.  501; 
Hodges  v.  Neio  England  Screw  Co.,  IB..  I.  312,  and  3  R.  I.  9. 

The  measure  of  the  duty  of  directors  is  frequently  and  emphatically 
laid  down,  and  is  clear  and  plain;  but  it  is  nowhere  adjudged  that  all 
must  always  act,  or  that  they  must  not  trust  one  another  to  act,  or  that 
any  are  liable  for  the  mere  omission  to  watch  and  restrain  the  others, 
without  wrong  intention  on  their  own  part,  or  actual  knowledge  of  the 
wrong  on  the.  part  of  the  others.  Neither  are  there  cases  where  persons 
standing  in  similar  relations  to  the  property  of  others  have  been  held 
liable  for  the  acts  of  others  standing  in  the  same  relation,  without  some 
fraud  or  connivance  on  their  own  part.  The  general  rule  as  to  trustees 
is  that  they  are  responsible  only  for  their  own  acts,  and  not  for  the  acts 
of  each  other,  unless  by  express  agreement,  "  or  they  have  by  their  own 
voluntary  co-operation  or  connivance  enabled  the  other  to  accomplish 
some  known  object  in  violation  of  the  trust.''  Story,  Eq.  §  1280.  In 
Perry  on  Trusts  the  law  is  stated  to  the  same  eflect.  Section  417.  The 
law  is  the  same  as  to  executors  and  administrators.  Bac.  Abr.  "Execu- 
tors," D;  Brazery.  Qark,  5  Pick.  96;  Peter  v.  Beverly,  10  Pet.  532.  In 
the  latter  case,  Mr.  Justice  Thompson  said:  "  For  it  is  a  well-settled  rule 
that  one  executor  is  not  responsible  for  the  devadavU  of  his  co-executor 
any  further  than  he  is  shown  to  have  been  knowing  and  assenting  at  the 
time  to  such  devastavit  or  misapplication  of  the  assets;  and  merely  per- 
mitting his  co-executor  to  possess  the  assets,  without  going  further  and 
concurring  in  the  application  of  them,  does  not  render  him  answerable 
for  the  receipts  of  his  co-executor.  Each  executor  is  liable  only  for  his 
own  acts,  and  what  he  receives  and  applies,  unless  he  joins  in  the  direc- 
tion and  misapplication  of  the  assets.  Hargthropey.  MUforth,  Cro.  Eliz. 
318;  Hovey  v.  Blakeman,  4  Ves.  596;  Brigga  v.  Law,  4  Johns.  Ch.  23; 
Manahan  v.  Gibbons,  19  Johns.  427."  And  a  bailee  of  goods  without 
reward  is  only  liable  because  they  actually  come  to  his  hands,  and  he  is 
guilty  of  some  wrong  in  respect  to  them  while  there.  Ooggs  v.  Bernard, 
2Ld.  Raym.  909. 

After  the  careful  and  thorough  presentation  of  this  case  in  all  its 
aspects  by  counsel  on  all  hands,  and  much  and  repeated  consideration  of 
the  facts  and  principles  involved,  no  just  ground  of  liability  on  the  part 
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of  these  directors  is  perceived, — ^not  on  the  express  provisions  of  the 
statute  on  the  subject,  for  they  do  not,  and  are  not  daimed  to,  come 
within  that;  not  by  the  common  law,  for  by  that  each  is  liable  only  for 
his  own  miscarriages,  and  none  are  shown. 

These  conclusions  make  it  unnecessary  to  consider  whether  this  cause 
of  action,  if  made  out,  would  survive  against  the  personal  representatives 
of  Francis  E.  Coit,  or  those  of  Charles  T.  Coit.  The  bill  must,  upon 
the  conclusions  reached,  be  dismissed  as  to  them,  and  as  to  the  defendants 
Gushing,  Spaulding,  and  Johnson.  The  expressions  of  Vice-chancellor 
James,  as  to  costs,  in  JoinUstock  Discount  Co.  v.  Brovm,  supra,  seem  rea- 
sonable, and  applicable  to  the  directors  Francis  E.  Coit,  Johnson,  and 
Spaulding;  and  no  costs  were  allowed  in  Hand  v.  BurrowSy  mpra,  to  the 
director  not  held  to  be  liable.  Those  cases  are  followed,  and  no  costs 
are  allowed  to  the  defendants  Johnson  and  Spaulding  and  the  represent- 
ative of  Francis  E.  Coit.  There  is  nothing  suflBcient  to  take  the  cases 
of  Gushing  and  Charles  T.  Coit  out  of  the  usual  rule  as  to  costs.  No 
question  has  been  made  as  to  completion  of  the  decrees  already  entered 
against  Lee  and  the  executors  of  Vought. 

Let  a  decree  be  entered  dismissing  the  bill  of  complaint  as  to  the  de- 
fendants Spaulding,  Johnson,  and  Caroline  E.  Coit,  executrix,  without 
costs;  and  as  to  the  defendant  Gushing  and  the  defendants  Frank  S.  Coit 
and  Joseph  0.  Barnes,  administratorS|  with  costs. 


Plater  v.  Menq.* 
(Cfireuit  O&uH.  B.  D.  Pennsykania.    March  2&,  1887.) 

AjSSIGNHBNT— EqUITABLB— COHMIBBIONS  TO  COLLECTOR. 

An  agreement,  by  a  creditor,  to  pay  an  agent  a  part  of  a  Bum  collected  from 
a  debtor,  as  a  compensation  for  Bervices  rendered  in  collecting  such  sum,  is 
not  an  equitable  assignment  of  any  part  of  the  debt,  and  givea  the  agent  no 
claim  against  the  debtor. 

Sur  Rule  to  Set  Aside  Release  of  Verdict* 
Mr.  Becky  for  the  rule. 
J.  Levering  Jonea^  contra. 

BuTLEB,  J.     This  is  an  informal  appeal  to  equity.     Harlan  and  Meng 


alone  are  interested.     To  sustain  the  application^  the  right  set 


IP  by 


Harlan  must  be  clear.  In  my  judgment,  it  is  not.  On  the  contr  ry,  it 
is  open  to  very  serious  doubt  whether  he  has  any  right  as  against  leng. 
The  agreement  between  Harlan  and  Plater  is  an  arrangement  fo  com- 
pensating the  former's  services,  in  collecting  the  debt  from  Men  ;.  It 
does  not  purport  to  transfer  any  present  (nor  indeed  any  future)  i  terest 

1  Reported  by  G.  B.  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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in  the  debt.  It  simply  confers  a  right  to  a  portion  of  the  money  which 
may  be  collected.  This  portion  is  uncertain,  depending  on  the  amount 
eventually  recovered.  Certainly  the  agreement  should  not  be  regarded 
as  a  transfer  of  any  part  of  the  debt,  or  the  verdict  subsequently  recov- 
ered for  it.  Under  circumstances  of  great  hardship,  when  serious  injus- 
tice is  threatened,  the  doctrine  of  equitable  or  constructive  assignment' 
has  been  carried  very  far,  but  it  has  never  Been  applied  under  circum- 
stances such  as  are  shown  in  this  case.  No  doubt  Harlan  acquired 
rights  against  Plater,  and  has  a  cause  of  action  against  him  for  part  of 
the  money  received.  This,  however,  does'  not  touch  the  question  of 
Meng's  liability.  Indeed,  had  the  agreement  been  a  transfer  in  form,  of 
a  part  of  the  debt,  it  is  doubtful,  to  say  the  least,  whether  Harlan  coiQd 
have  asserted  a  right  against  Meng.  At  law  he  certainly  could  not.  A 
creditor  cannot  divide  his  claim  into  several  parts,  and,  by  assignment 
to  several  persons,  make  his  debtor  answerable  in  suit  to  each.  Why 
should  he  be  allowed  to  make  his  debtor  answerable  in  equity  under 
such  circumstances?  It  is  said  in  more  than  one  instance  in  this  state 
that  equity  will  recognize  and  enforce  such  assignments.  I  am  not  con- 
vinced of  the  soundness  of  this,  when  applied  to  ordinary  circumstances, 
such  as  exist  here. 

Then,  again,  the  agreement  on  which  the  alleged  right  depends,  is  not 
such  as  equity  should  enforce.  At  common  law  such  contracts  were 
champertous,  and  Harlan  would  have  been  liable  to  indictment  for  en- 
tering into  it.  While  tl)is  is  no  longer  so,  generally,  the  fact  remains  that 
such  contracts  are  of  doubtful  policy  and  morality;  that  they  tend  to 
speculation,  and  involve  danger  of  injustice  and  oppression.  Equity 
should  not,  therefore,  lend  its  aid  for  their  enforcement. 

The  rule  must  be  dismissed. 


United  States  v.  Williamb. 
{dreuit  OcwrU  B.  Ifevada,    November  28, 1886. 

J.  Public  Lands— "What  abb  Appboprtatbd. " 

By  act  of  congress  approved  June  16,  1880,  there  was  granted  to  the  state 
of  Kevada  2,000,000  of  acres  of  land,  in  lieu  of  the  sixteenth  aud  thirty-sixth 
sections  of  land  theretofore  granted  for  school  purposes,  the  same  to  be  se- 
lected from  ''any  unappropriated,  non-mineral  land  in  said  state, "  in  the  man- 
ner provided  in  said  act.  Held,  that  lands  of  which  parties  had  been  in  the 
peaceable  possession  for  several  years,  and  on  which  they  had  erected  costly 
and  valuable  improvements  prior  to  the  passage  of  the  act.  and  prior  to  any 
selection  thereof  by  the  state,  were  not  "unappropriated  *  *  *  public 
lands, "  within  the  meaning  of  said  act. 

S.  Same— -Lands  sub  Judice. 

While  a  contest  is  pending  and  undecided  in  the  generic  land-office,  as  to 
the  right  of  the  state  to  select  certain  lands,  and  have  the  same  listed  to  it, 
such  lands  are  9ttb  judice,  and  not  within  the  terms  of  said  act. 

8.  Same— Fraud  in  Obtainino  Title. 

Where  title  to  government  land  has  been  obtained  by  fraud  perpetrated 
upon  the  officers  of  the  general  land-office,  the  United  States  can  maintain  a 
suit  to  vacate  and  set  aside  such  transfer  of  title. 

{8sfUabus  by  the  Court,) 
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In  Equity. 

Trenmor  Coffin^  U.  S.  Dist.  Atty.,  James  D.  Torreyson  and  Wren  &  Ckenenfj 
for  complainant. 

T.  W.  Healy  and  R,  M.  Clarke,  for  respondent. 

*  Sabin,  J.  This  suit  is  brought  to  cancel  and  vacate  a  listing  of  cer- 
tain lands  to  the  state  of  Nevada,  which  listing  is  allied  to  have  been, 
procured  by  the  fraudulent  acts  of  parties  unknown,  or  by  mistake,  mis- 
adventure, or  inadvertence  of  the  officers  of  the  land  department  at  Wash- 
ington. The  lands  affected  by  the  suit  are  described  as  the  E.  i  of  tl^e 
S.  E.  i  of  section  33,  and  W.  i  of  the  S.  W.  t  of  section  34,  all  in 
township  8  N.,  range  50  E.,  Mount  Diablo  base  and  meridian,  situate 
in  Nye  county,  state  of  Nevada. 

The  amended  bill  set  out  the  alleged  frauds  and  mistakes  by  reason 
of  which  the  lands  were  listed  to  the  state  quite  fully  and  in  detail.  The 
bill  avers. 

That  on  May  19,  1879,  the  respondent,  Williams,  made  desert-land  entry 
No,  158,  at  the  land-oflace  at  Eureka,  Nevada,  for  240  acres  of  land,  which  en- 
try embraced  the  lands  above  described,  with  other  lands;  that  on  July  26, 
1879,  in  consideration  of  $5,000  then  paid  to  him  by  the  New  Philadelphia 
Silver  Mining  CJompany,  said  Williams  conveyed  to  said  company  80  acres  of 
land,  being  the  E.  Jof  the  S.  E.  J  of  section  38,  township  and  range  aforesaid, 
the  same  being  a  part  of  the  land  embraced  in  said  deseit-land  entry  No.  158, 
and  that  said  company  immediately  thereafter  erected  a  quartz-mill  thereon 
at  an  expense  exceeding  850,000;  that  on  May  20, 1882,  Williams  made  a 
written  relinquishment  of  said  desert-land  entry,  and  filed  the  same  in  said 
local  land-office  at  Eureka,  Nevada,  June  9,  1882,  and  that  the  same  was  for- 
warded by  said  office  to  the  general  land-office  at  Washington  for  action 
thereon ;  that  on  May  20,  1882,  Williams  made  an  application  to  the  register 
of  the  land-office  of  the  state  of  Nevada  to  purchase  160  acres  of  land,  being 
a  portion  of  the  land  embraced  in  said  desert-land  entry,  to-wit,  the  80  acres 
of  laud  last  above  described,  and  80  acres  adjoining  thereto,  to-wit,  the  W.  J 
of  S.  W.  4  of  section  34,  township  aforesaid,  which  application  was  filed  in 
said  state  land-office.  May  22,  1882;  that  on  July  29,  1882,  the  state  of  Ne- 
vada executed  an  application  of  thai  date  for  said  160  acres  of  land ;  that  on 
August  4,  1882,  the  commissioner  of  the  general  land-office  ordered  said  des- 
ert-land entry  to  be  canceled,  which  order  was  received  at  the  local  land-office 
at  Eureka,  Nevada,  August  12,  1882,  and  the  same  was  canceled  in  said  of- 
fice on  that  date;  that  on  August  14,  1882,  the  application  of  the  state  of  Ne- 
vada for  said  160  aeres  of  land,  based  upon  Williams'  application  of  May  20, 
1882,  was  received  at  the  United  States  land-office  at  Eureka,  Nevada,  and 
thereupon  the  register  of  said  office  notified  the  state  authorities  that  they 
might  include  said  tract  of  160  acres  of  land  in  their  selection  for  jthe  month 
of  August,  1882;  that  on  or  about  September  2,  1882,  said  state  authorities 
selected  a  list  of  lands  to  be  approved  to  the  state,  under  an  act  of  congress 
of  June  16,  1880,  and  presented  said  list  to  said  United  States  land-office  at 
Eureka,  Nevada,  September  2,  1882,  which  list  embraced  said  160  acres  of 
land  aforesaid;  that  in  October,  1882,  said  list,  being  list  No.  24,  under  said 
act  of  congress,  was  transmitted  to  the  general  land-office,  at  Washington, 
and  was  received  at  said  last-named  office  about  October  12,  1882,  and  filed 
therein;  that  said  list  No.  24  was  not  attested  by  any  officer  or  agent  of  the 
state  of  Nevada  until  on  or  about  September  12, 1883,  and  was  not  so  attested 
when  the  lands  therein  listed  were  erroneously  certified  to  the  state,  May  3, 
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1883;  that  said  list  of  lands  so  selected  by  the  state  was  designated  as  list  No. 
24,  and  embraced,  with  other  lands,  the  two  tracts  of  80  acres  above  de- 
scribed; that  on  May  8,  1883,  the  secretary  of  the  interior,  upon  the  certifi- 
cate of  the  commissioner  of  the  general  land-offlce,  approved  the  lands  em- 
braced in  said  list  No.  24  to  the  state  of  Nevada,  including  said  two  80-acre 
tracts  of  land;  that  said  commissioner  certitied  that  said  lands  embraced  in 
said  list  No.  24  were  open  to  such  selection,  and  free  from  conflict  with 
other  claims,  upon  the  belief  that  they  were  so  open  to  selection  and  free  from 
conflict;  that  they  were  not  in  fact  open  to  selection  by  the  state,  and  were 
not  free  from  conflict  with  other  claims,  and  that  said  action  of  the  commis- 
sioner was  induced  either  by  the  fraudulent  erasure  of  records  by  some  per- 
son unknown,  acting  in  the  interest  of  Williams,  or  by  reason  of  the  mistake, 
inadvertence,  or  misadventure  of  some  officer  or  employe  of  complainant. 

That  the  facts  and  circumstances  under  which  said  lands  were  so  certified  and 
approved,  and  the  fraudulent  acts  or  mistake,  inadvertence,  or  misadventure 
which  induced  such  certification,  in  addition  to  those  hereinbefore  set  forth,  are 
as  follows:  That  prior  to  the  filing  of  said  iistNo.  24,  on  September  6, 1882,  F. 
O.  Matthiessen  and  L.  B.  Ward,  who  had  theretofore  purchased  said  80  acres 
of  land,  to-wit,  the  E.  J  of  S.  E.  J  section  33,  township  8,  range  50  E.,  by  their 
attorneys,  filed  in  the  general  land-offlce  at  Washington  an  application  for  the 
reinstatement  of  said  desert-land  entry  No.  158,  together  with  a  protest 
against  the  selection  by  the  state  of  said  80  acres  contained  in  said  list  No. 
24,  to  which  they  had  acquired  title,  and  asking  a  hearing  of  their  rights, 
they  claiming  to  have  derived  an  interest  in  said  lands  by  purchase  from  Will- 
iams, through  intermediate  parties,  who  bad  expended  more  than  $50,000  in 
the  erection  of  a  quartz-mill  thereon;  that  on  or  about  January  8,  1883,  said 
Matthiessen  and  Ward,  being  duly  qualified  in  that  regard,  and  being  the 
owners  of  the  quartz-mill  and  reduction  works  erected  and  standing  for  more 
than  two  years  prior  thereto  on  said  lands,  to-wit,  the  E.  |  of  S.  E.  i  sec- 
tion 33.  and  the  W.  J  of  S.  W.  J  section  34,  township  8  N.,  range  60  E., 
made  their  application  at  the  United  States  land-office,  at  Eureka,  Nevada, 
to  enter  as  a  mill-site,  and  for  a  patent  therefor,  five  acres  of  land,  being  a 
part  of  the  lands  and  two  tracts  last  described,  and  being  a  part  of  the  land 
embraced  in  said  desert-land  entry  No.  158,  made  by  Williams,  and  including 
said  quartz-mill,  reduction  works,  and  improvements  connected  therewith; 
that  said  application  was  rejected  by  said  local  land-offlce,  for  the  reason  that 
the  land  applied  for  for  such  mill-site  was  embraced  in  said  state  selection 
embraced  in  list  No.  24,  filed  in  said  office,  September  2, 1882;  that  from  said 
decision  an  appeal  was  duly  taken,  the  day  the  same  was  rendered,  to  the 
commissioner  of  the  general  land-offlccr  at  Washington,  and  the  papers  con- 
nected therewith  were  received  by  said  commissioner,  January  18,  1883,  and 
filed  in  said  office,  and  said  mill-site  application  became  and  was  a  pending 
adverse  claim  to  the  claim  of  the  state  of  Nevada  to  the  said  land;  that,  at 
the  date  of  the  receipt  of  said  mill-site  application  at  said  general  land-offlce, 
said  list  No.  24  was  on  file  in  said  offlce,  but  without  action  or  decision  as  to 
any  of  the  tracts  of  land  embraced  therein;  that,  upon  the  receipt  of  said  ap- 
plication for  a  mill-site,  said  commissioner  caused  a  note  of  conflict  to  be  en- 
tered on  said  list  No.  24,  opposite  to  the  two  said  tracts  of  land  in  contro- 
veray,  by  writing  the  words  "mill-site"  on  the  margin  of  said  list  No.  24; 
that  this  was  the  customary  way  in  said  office  of  denoting  an  adverse  claim 
to  a  state  selection,  and  suspended  action  upon  said  state  selection  until  said 
application  for  a  mill-site  could  be  disposed  of  in  the  due  course  of  business 
in  such  office;  that  on  February  21, 1883,  said  offlce  denied  said  application  oi 
Matthiessen  and  Ward  to  reinstate  said  desert-land  entry  No.  158,  and  in 
making  said  decision,  in  relation  to  the  protest  against  so  much  of  the  state 
selection  as  embraced  the  lands  in  controversy,  said,  "The  question  of  the  va- 
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lidity  of  the  state  selection  will  be  determined  in  due  course  of  action  thereon 
by  this  office^"  that  said  application  of  Matthiessen  and  Ward  for  said  mill- 
site  was  referred  to  the  proper  department  of  said  land-office,  with  the  direo- 
tion  that  the  same  be  considered,  together  with  said  state  selection  of  said 
lands  embraced  in  list  No.  24;  that  on  May  3,  18S3,  and  while  said  mill-site 
application  was  still  pending  and  undecided,  the  officers  and  clerks  of  the  pre- 
emption division  of  said  land-office,  contrary  to  law,  and  in  disregard  of  the 
rules  and  regulations  of  said  office,  and  in  disregard  of  the  special  instruc- 
tions of  the  commissioner,  proceeded  to  consider  and  determine  the  applioi- 
tion  of  the  state  of  Nevada  as  evidenced  by  said  list  No.  24,  and  without  consid- 
eration, examination,  decision,  or  reference  to  the  then  pending  mill-site  appli- 
cation of  Matthiessen  and  Ward,  made  out  a  "clear-list,"  so  c^led,  in  favor  of 
the  state  of  the  tracts  of  land  inuring  to  the  state,  embracing  therein,  by  mis- 
take and  error,  and  contrary  to  the  truth,  the  lands  embraced  in  the  mill-site 
application  of  Matthiessen  and  Ward ;  that  the  commissioner  and  secretary  of 
the  interior  signed  said  '* clear-list,"  upon  the  faith  of  the  certificate  indorsed 
thereon,  that  the  lands  embraced,  therein  were  free  from  conflict,  and  upon 
the  belief  that  all  necessary  examinations  had  been  made,  and  thereby  said 
list  became  in  form  a  conveyance  to  the  state  of  Nevada  of  the  several  tracts 
of  land  embraced  therein,  including  the  land  embraced  in  the  application  of 
Matthiessen  and  Ward  for  a  mill-site  upon  which  the  quartz-mill,  buildings, 
and  other  improvements  had  been  placed;  that  said  Matthiessen  and  Ward 
were  lawfully  entitled  to  have  their  rights  as  such  applicants  for  said  mill- 
site  passed  upon  and  determined  before  the  legal  title  to  the  lands  claimed  by 
them  should  be  passed  out  of  the  United  States  to  any  party  claiming  ad- 
versely to  them;  that  said  certification  of  said  "clear-list"  was  made  by 
said  officers  of  the  land  department  by  mistake,  inadvertence,  and  misad- 
venture, and  that  said  list,  at  the  date  thereof,  was,  and  now  is,  false  and 
fraudulent  as  to  the  lands  in  controversy;  that,  while  said  state  selection 
No.  24  was  in  the  general  land-office  at  Washington,  it  was  subject  to 
inspection  by  parties  in  the  interest  of  the  state,  or  of  Williams,  respond- 
ent, and  their  agents  and  attorneys,  and  before  the  same  was  taken  up  for 
action  by  the  commissioner  the  note  and  words  "mill-site,"  entered  on 
the  margin  of  said  list,  were  fraudulently  erased  by  some  unknown  person, 
with  the  fraudulent  intention  of  obtaining  action  upon  said  selection  em- 
braced in  said  list  favorable  to  the  state,  and  in  aid  of  the  application  of  Will- 
iams to  purchase  said  lands  in  controversy;  that  said  lands  were  so  approved 
to  the  state  by  reason  of  such  fraudulent  erasure;  that  in  December,  1883, 
said  mill-site  application  was  taken  up  in  the  general  land-office,  together 
with  said  state  selection  of  the  lands  in  suit,  for  action,  when  it  was  then 
first  discovered  that  said  land  had  been  approved  to  the  state;  that  on  Febru- 
ary 2,  1884,  Williams  entered  into  a  written  contract  with  the  state  of  Ne- 
vada to  purchase  the  lands  in  controversy,  in  compliance  with  his  application 
to  purchase  the  same,  of  date  May  20, 1882;  that,  immediately  upon  the  dis- 
covery of  the  erroneous  certification  of  said  lands,  the  commissioner  of  the 
general  land-office,  on  December  11,  1883,  notified  the  governor  of  the  state 
of  Nevada,  by  telegraph,  that  said  two  tracts  of  land  had  been  erroneously 
included  in  said  clear-list,  and  requested  him  to  cause  the  same  to  be  returned 
to  said  general  land-office  for  correction;  that  its  return  was  refused,  as  Will- 
iams had  made  application  to  purchase  the  same,  and  on  the  fifteenth  of  De- 
cember, 1883,  said  governor  was  notified  that  suit  would  be  brought  to  annul 
said  listing  as  to  the  lands  in  suit;  that  WUliams,  prior  to  entering  into  con- 
tract with  the  state  for  the  purchase  of  said  lands,  had  full  knowledge  of  the 
intention  of  complainant  to  annul  said  listing  as  to  said  lands,  and  entered 
into  said  contract  with  full  knowledge  of  said  alleged  frauds,  and  of  the  false 
and  fraudulent  manner  by  which  the  same  were  procured  to  be  certified  to 
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the  state;  that  said  lands  in  controversy  were  not  unappropriated  public 
lands,  and  not  within  the  terms  of  the  grant  of  June  16,  1880,  but  that  the 
same  had  been  occupied  as  private  lands  since  July  26,  1879,  under  and  by 
virtue  of  the  deed  of  conveyance  thereof,  executed  by  Williams,  of  that  date, 
and  the  same  were  so  occupied  when  said  Williams  applied  to  the  state  to  pur- 
chase the  same.  May  20, 1882,  all  of  which  Williams  well  knew  when  he  ap- 
plied to  purchase  the  same;  that  at  the  datti  of  said  Williams*  application  to 
purchase  said  lands  of  the  state  he  knew  they  were  not  subject  to  selection 
and  purchase,  as  his  desert-land  entry  Ko.  158  therefor  was  still  in  force  and 
uncanceled,  and  the  same  constituted  a  record  appropriation  thereof  on  the 
books  of  the  local  land-otlice  at  Eureka,  Nevada,  and  on  the  books  of  the  gen- 
eral land-ofBce,  in  Washington. 

The  answer  admits  many  of  the  averments  of  the  bill,  and  denies  but 
few  of  them.  It  avers  that  said  lands  were  free  from  conflict  with  other 
claims  at  the  date  of  their  certification  to  the  state,  May  3, 1883;  denies 
that  respondent  made,  or  caused  to  be  made,  *'any  erasure  of  records, 
fraudulentiy  or  otherwise,  or  had  any  knowledge  of  such  erasure,  until 
he  heard  the  allegation  of  such  erasure  in  December,  1883,  as  emanating 
from  the  honorable  secretary  of  the  interior,  at  Washington;"  denies  that 
such  erasure  was  a  suflRcient  cause  for  withholding  the  certification  and 
approval  of  said  lands  to  the  state,  or  that  it  induced  such  certification, 
or  that,  if  it  had  not  been  made,  said  list  No.  24  would  not  have  been 
vitiated  thereby;  avers  that  the  lands  in  suit  were  "unappropriated,  non- 
mineral  public  land,"  within  the  meaning  of  the  act  of  congress  of  date 
June  16,  1880;  that  the  application  of  Matthiessen  and  Ward,  of  date 
January  8,  1883,  for  a  patent  for  a  mill-site,  was  frivolous,  and  ought 
not  to  be  entertained;  that  the  whole  subject-matter  of  the  suit  is  res  od- 
judicata. 

The  evidence  submitted  fully  sustains  all  of  the  material  allegations 
of  the  bill,  and  it  would  be  a  superfluous  task  to  review  it  in  detail. 

By  act  of  congress  approved  June  16,  1880,  there  was  granted  to  the 
state  of  Nevada  2,000,000  of  acres  of  land,  in  lieu  of  the  sixteenth  and 
thirty -sixth  sections  of  land  theretofore  granted  to  said  state.  21  St.  U. 
S.  287.     Section  2  of  said  act  provides: 

''The  lands  herein  granted  shall  be  selected  by  the  state  authorities  of  said 

state  from  any  unappropriated,  non-mineral  public   land  in    said   state, 

*     *    *    and,  when  selected  in  conformity  with  the  terms  of  this  act,  the 

same  shall  be  duly  certified  to  said  state  by  the  commissioner  of  the  general 

land-office,  and  approved  by  the  secretary  of  the  interior." 

« 

This  grant  took  efiect  upon  its  passage.  It  was  a  grant  in  prseserUij  and 
attached  to  specific  tracts  of  land  when  the  same^  should  be  selected  by 
the  state,  and  duly  certified  to  it  by  the  comniissioner  of  the  general  land- 
ofifice,  and  approved  by  the  secretary  of  the  interior,  as  provided  by  the 
act. 

Under  the  pleadings  and  proofs  in  the  case  two  questions  arise: 
f^rstj  was  the  land  in  controversy,  at  the  date  of  selection  and  Ksting 
the  same  to  the  state,  "unappropriated,  non-mineral  public  land,"  within 
the  meaning  of  said  act?    There  is  no  contention  but  that  it  is  "non-min- 
eral" land,  and  this  qualification,  therefore^  need  not  be  considered. 
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Second,  was  the  listing  of  the  land  in  suit  obtained  through  or  by 
means  of  the  fraudulent  acts  of  any  party  or  parties,  or  by  the  inadvert- 
ence, mistake,  or  misadventure  of  any  of  the  oflScers  of  the  general  land- 
office,  charged  with  the  duty  of  listing  and  approving  the  same  to  the 
state? 

The  evidence  shows  this  state  of  facts:  Some  years  prior  to  1879  the 
respondent,  Williams,  entered  upon  and  took  possession  of  the  land  in 
controversy,  the  same  being  then  unsurveyed,  public  land  of  the  United 
States.  He  continued  in  possession  thereof  until  July  26,  1879,  when, 
in  consideration  of  $5,000  paid  to  him,  he  conveyed  the  land  to  the  New 
Philadelphia  Silver  Mining  Company,  a  New  York  corporation,  which 
company  immediately  entered  into  possession  of  the  same,  and  during 
the  same  year  erected  a  quartz-mill  thereon  at  an  expense  exceeding 
$60,000.  This  company  continued  in  possession  of  the  land  and  mill, 
and  expended  a  considerable  sum  of  money  in  conducting  water  to  the 
mill  for  reduction  purposes  and  in  other  improvements.  In  the  year 
1880  the  company  became  embarrassed,  was  sued,  judgment  recovered 
against  it,  and  this  property  sold,  in  satisfaction  thereof,  to  one  Lebbeus 
Ward,  and  sheriflPs  deed  therefor  was  duly  issued  to  Ward,  of  date  July 
12,  1881.  Proceedings  were  also  instituted  against  the  company  about 
the  same  time  in  the  supreme  court  of  the  state  of  New  York,  a  receiver 
was  appointed,  and  the  affairs  of  the  company  wound  up."  The  receiver 
was  ordered  to  sell  all  of  the  property  of  the  company,  and  at  such  sale 
Matthiessen  and  Ward  became  the  purchasers  of  all  of  the  property  of 
the  company,  and  received  a  deed  therefor  from  said  receiver  of  date 
September  16,  1881.  From  the  dates  of  the  deeds  above  mentioned 
Matthiessen  and  Ward  have  been  the  owners  of  all  the  property  formerly 
owned  by  the  New  Philadelphia  Silver  Mining 'Company,  including  the 
mill  and  land  in  controversy,  water-rights,  and  privileges,  and  since  said 
dates  have  had  continuous,  peaceable,  and  quiet  possession  of  the  same, 
and  now  have  and  hold  such  possession  as  against  all  persons. 

Under  this  state  of  facts  it  cannot  be  contended,  under  the  repeated 
decisions  of  both  national  and  state  courts,  that  this  land  was  "unappro- 
priated public  land  "  at  the  time  of  its  selection  by  the  state,  or  at  the 
date  when  it  was  listed  to  the  state.  Atherton  v.  Fowler,  96  U.  S.  513; 
Hosmer  v.  Wallace,  97  U.  S.  575;  TrenotUh  v.  San  Francisco,  100  U.  S. 
251;  NkhiU  v.  Winn,  17  Nev.  189;  McBrovm  v.  Morris,  69  Cal.  64,.and 
cases  cited. 

These  decisions  are  authoritative  as  to  what  are  "  public  lands,"  under 
the  pre-emption  law,  and  also  what  are  "unappropriated  public  lands," 
under  the  homestead  law.     Rev.  St.  §§  2258,  2259,  2289. 

If,  then,  the  lands  in  controversy  were  not  "unappropriated  public 
lands,"  and  within  the  terms  of  the  grant  at  the  date  of  selection  and 
listing  to  the  state,  as  they  were  not,  such  listing  was  without  authority 
of  law,  and  was  and  is  void,  and  no  valid  title  passed  thereby.  Under 
the  grant  in  this  case,  the  ofijcers  of  the  general  land-office  were  author- 
ized to  pass  to  the  state  the  title  only  of  " unappropriated  public  land." 
It  conferred  upon  them  no  authority  to  transfer  the  title  to  lands  appror 
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priated,  and  lawfully  in  the  possession  of  others,  who  had  expended 
large  sums  thereon,  and  who  were  then  seeking  to  obtain  the  United 
States  title  thereto,  or  a  portion  thereof,  even  though  such  lands  were 
public  lands,  in  the  sense  that  the  paramount  title  thereto  still  vested  in 
the  United  States.  The  date  of  the  application  of  the  state  to  select 
these  lands,  list  No.  24,  is  August  31,  1882,  but  said  application  was 
not  attested  or  authenticated  by  any  officer  or  agent  of  the  state  until 
about  September  12,  1888.  The  validity  of  such  attestation  at  said 
date,  September  12, 1888,  is  not  noiy  passed  upon,  as  it  is  not  necessary . 
to  a  detenhination  of  the  case. 

The  rights  of  persons,  situated  as  Matthiessen  and  Ward  were  in  refer- 
ence to  these  lands,  have  always  been  protected  by  the  officers  of  the 
land  department  and  by  the  courts.  It  may  be  conceded  that  they  ac- 
quired no  right  as  against  the  United  States,  but  as  to  third  parties  they 
had  initiated  rights  which  merited,  and  should  receive,  protection.  U.  S. 
V.  SUme,  2  Wall.  625;  Hughes  v.  17.  S.,  4  Wall.  232;  Prisbie  v.  Whitney, 
9  Wall.  187. 

It  is  alleged  in  the  bill,  not  denied,  and  fully  established  by  the  proof, 
that  at  the  date  of  listing  these  lands  to  the  state,  and  long  prior  thereto, 
there  was  then  pending  in  the  general  land-office,  at  Washington,  a  con- 
test over  the  application  of  Matthiessen  and  Ward  for  this  mill-site,  and 
their  protest  against  the  state  selection  of  the  lands  in  controversy.  The 
whole  matter  was  then  siib  jvdice,  in  the  proper  department,  in  the  man- 
ner by  law  provided.  While  this  contest  existed,  and  until  determined, 
the  lands  in  controversy  were  not  within  the  terms  of  the  grant.  Nevo- 
hall  V.  Sanger^  92  U.  S.  761.  We  pass  to  the  second  question  raised  in 
the  case.  The  allegations  of  the  bill  as  to  the  manner  in  which  these 
lands  were  listed  and  approved  to  the  state  are  in  nowise  controverted. 
That  the  erasure  of  the  record  was  made,  is  not  denied,  and  is  patent 
from  an  inspection  of  list  No.  24,  submitted  in  evidence.  The  bill  avers, 
and  the  proof  sustains  the  averment,  that,  but  for  this  erasure,  the  lands 
in  controversy  would  not  have  been  approved  to  the  state;  at  least  not 
until  the  rights  of  Matthiessen  and  Ward  had  been  determined.  A  clear, 
palpable,  confessed  fraud  was  perpetrated  upon  the  officers  of  the  land 
department  in  procuring  the  certification  of  the  lands.  Frauds  of  this 
and  like  character  have  always  been  held  sufficient  ground  for  vacating 
patents  procured  thereby.  In  addition  to  the  authorities  cited,  see 
Johnacm  v.  Tawsley,  13  Wall.  72;  Moore  v.  Bobbins,  96  U.  S.  530,  and 
cases  there  cited;  U.  S.  v.  Mnar,  114  U.  S.  234,  5  Sup.  Ct.  Rep.  836; 
C/.  S.  V.  Curtner,  26  Fed.  Rep.  296;  U.  S.  v.  MuOan,  7  Sawy.  466,  10 
Fed.  Rep.  785;  and  118  U.  S.  271,  6  Sup.  Ct.  Rep.  1041;  Moffatt  v. 
U.  5.,  112  U.  S.  24,  6  Sup.  Ct.  Rep.  10. 

It  is  unnecessary  to  review  these  authorities,  and  they  cover  every 
point  raised  in  this  case.  It  may  be  observed  that  the  certificate  in- 
dorsed upon  the  clear-list  passing  the  title  is  qualified,  not  absolute, 
and  evidently  designed  to  reserve  the  rights  of  any  parties  interested. 
The  list  is  approved,  "subject  to  any  valid  interfering  rights  which  may 
have  existed  at  the  date  of  dclection.     *    *     *  » 
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The  above  considerations  dispose  of  this  case  upon  the  merits  and  law 
applicable  thereto.  Upon  the  grounds  that  the  land  in  controversy  was 
not  "unappropriated  public  land"  at  the  date  of  its  selection  and  listing; 
that  its  approval  and  listing  to  the  state  was  procured  by  fraud,  palpable 
and  undisputed,  upon  the  ofBcers  of  the  land  department,  without  which  > 
it  would  not  have  been  listed  to  the  state;  and  whieh  frauds  deeply  af- 
fected the  rights  of  third  parties  in  and  to  the  land  in  suit, — the  com- 
plainant is  entitled  to  a  decree  canceling  and  annulling  said  listing  as  to 
the  lands  in  suit,  and  as  prayed  for  in  the  bill. 

I  am  not  prepared,  from  the  testimony,  to  say  who  was  the  party  that 
made  the  fraudulent  erasures  complained  of  and  shown.  They  coald 
hardly  have  been  made  in  the  interest  of  any  one  other  than  the  respond- 
ent. And  in  this  connection  we  may  recall  the  fact,  as  shown  by  the 
evidence,  that  the  respondent  concealed  from  Matthiessen  and  Ward,  and 
from  their  agent  in  charge  of  this  property,  the  fact  that  he  had  relin- 
quished his  desert-land  entry  No.  158;  the  &ci  that  he  had  applied  to 
the  state  to  purchase  this  very  land  upon  which  their  mill  stands,  which 
he  had,  three  years  before,  conveyed  to  their  predecessors  in  interest;  his 
telegraphic  dispatch  from  Washington  to  Carson,  of  date  December  14, 
1883,  to  Gov.  Adams,  to  execute  to  him  a  deed  of  this  land  claim  "im- 
mediately,"— ^''don't  delay."  All  of  these  things  had  but  one  purpose, — 
to  wrest  from  Matthiessen  and  Ward  this  large  property,  by  covertly  ob- 
taining the  legal  title  thereto.  This  purpose  cannot  be  disguised,  and 
is  too  obvious  for  comment. 

It  should  not,  for  a  moment,  be  supposed  that  the  state,  or  any  of  its 
officers,  took  any  unusual  or  improper  interest  in  this  matter.  When 
the  attention  of  the  governor  of  the  state  was  called  to  the  matter,  he  very 
properly  declined  to  issue  a  state  patent  for  the  land,  and  suggested  that 
legal  proceedings  be  instituted  to  determine  the  rights  of  the  parties. 
It  is  not  probable  that  the  state  would  ever  claim  to  be  the  owner  of  this 
mill  and  improvements,  even  were  not  the  listing  annulled  as  to  these 
lands.  It  could  not  afford  to  acquire  property  in  that  manner.  A  lai^ 
amount  of  evidence  was  submitted  on  the  part. of  the  respondent  which 
is  wholly  irrelevant  to  any  issue  of  fact  or  law  raised  in  this  case,  and,  if 
considered,  cannot  in  any  way  affect  the  judgment  which  must  be  ren- 
dered upon  the  facts  conceded  and  proven.  This  evidence  is  chiefly  in 
regard  to  certain  contracts  entered  into  between  Williams  and  various 
parties,  but  in  nowise  affecting  the  merits  of  this  case,  or  connecting  him 
with  Matthiessen  and  Ward,  or  establishing  any  legal  relations  or  obli- 
gations between  them  and  himself.  This  evidence  clearly  shows  that 
Williams  strongly  desires  to  sell  to  Matthiessen  and  Ward  certain  min- 
ing claims,  he  insisting  that  they  are  under  obligation  to  purchase  the 
same,  and  that  they,  denying  such  obligation,  and  doubting  the  value 
of  the  mining  claims,  just  as  strongly  object  to  purchasing  any  of  them. 
Under  such  circumstances,  their  position  would  not  seem  to  be  unreason- 
able. But  these  rights  and  obligations,  if  any  there  be,  between  these 
parties,  cannot  be  settled  in  this  suit.  Ample  means  of  redress  are  open 
to  any  of  these  parties  to  enforce  any  legal  obligations  existing  between 
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them.  This  suit  is  in  the  interest  of  public  right  and  justice,  to  correct 
a  public  wrong  and  fraud  perpetrated  upon  a  department  of  the  govern- 
ment. 

Let  a  decree  be  entered  for  complainant  as  prayed  for  in  the  bill,  with 
costs. 


Coleman  v.  Peshtigo  Lumber  Co. 
(Oireuii  Ooufi,  E.  D.  WUeanHn.    January,  1887.) 

1.  Pdbuo  Lands—Tax  Salb^— Patent— Ejectment— Weld  Lands. 

A.  entered  on  wild  and  nnoccupied  lands,  but  had  obtained  no  patent  for 
them  up  to  the  time  they  weie  sold  for  taxes.  Subseauently  to  tne  sale  he 
obtained  a  patent.  Held,  the  patent  related  back  to  ana  confirmed  the  entry, 
so  that  the  purchaser  at  the  tax  sale  acquired  the  legal  title,  and  mi^ht  main- 
tain ejectment  against  A.,  or  one  to  whom  he  had  sold  after  obtaining  the 
patent. 

2,  Estoppel— Inaction  does  not  CJonbtitxjte— Supfbking  Anothbb  to  Pay 

Taxes. 

The  purchaser  at  the  tax  sale  suffered  the  burchaser  under  the  patent  to  pay 
all  the  subsequently  maturing  taxes.  Ifelaf  this  inaction  or  failure  on  the 
part  of  the  former  actively  to  assert  title  is  not  sufficient  to  constitute  an  es- 
toppel against  his  afterwards  setting  up  his  title  against  the  other  purchaser. 
To  create  an  estoppel  it  must  appear  that  one  party  has  been  influenced  to 
pursue  a  certain  course  of  action  hj  the  conduct  cf  another,  which  in  such  a 
case  means  more  than  passive  inaction. 
8.  Records— GsNEBAii  Index— '*Seb  Record"- Tax  Deed. 

The  supreme  court  of  Wisconsin,  in  Oconto  Co.  v.  Jerrard,  46  Wis.  817, 
in  construing  the  statute  which  requires  a  general  index  to  be  kept,  in  the 
offices  of  registers  of  deeds,  of  all  tax  deeds,  having  held  that  the  entry.  *'See 
record, "  in  the  column  of  the  general  index  designed  for  a  description  of 
the  property  conveyed,  is  sufficient  to  put  all  parties  interested  upon  inquiry, 
the  ruling  must  be  the  same  in  the  case  at  bar,  although  the  additional  fact 
appears  in  this  case  that,  besides  the  particular  deed  in  question  being  so  in- 
dexed, it  was  the  practice  of  the  register,  in  a  majority  of  casee,  to  9o  index  tax 
deeds.  That  fact  is  not  sufficient  to  distinguish  the  case  from  the  Jerrard 
Case, 
•4.  Taxation— Omitted  Taxes— Dothble  Sale. 

The  assessment  of  the  lands  in  contest  for  taxation  in  1868  was  omitted,  but 
in  1809,  the  levy  and  assessment  was  made,  not  only  for  that  year,  but  for  the 
omitted  taxes  of  1868.  Held,  there  should  have  been,  under  the  Wisconsin 
statutes,  but  one  sale  of  each  parcel  for  the  aggregate  of  the  two  years'  taxes 
on  that  parcel,  and  the  issue  of  one  certificate  of  sale  on  each  parcel.  The 
making  of  two  sales,  and  issuing  of  two  certificates,  was  a  violation  of  law, 
and  rendered  the  sale  nugatory,  and  the  tax  deed  void;  and,  as  the  assess- 
ments were  concurrent  and  were  returned  delinquent  at  the  same  time,  they 
cannot  be  separated,  by  the  court  striking  out  from  the  deed  those  parts 
which  show  a  sale  for  1868,  and  allowing  to  be  valid  those  which  show  a  sale 
for  1869. 
.  Same— Recovsrt  of  Possession— Limitations— Good  Title. 

Laws  Wis.  1859,  c.  23,  §  82,  provides  that  no  action  shall  be  maintained  by 
the  grantee  in  a  tax  deed  to  recover  possession  of  the  land  conveyed  unless 
such  action  be  brought  in  three  years  next  after  the  date  of  such  deed,  or  un- 
less the  grantee  shall  have  paid  taxes  for  five  years,  or  have  been  in  actual 
or  continual  possession  of  the  land  for  three  yearsprevious  to  the  expiration 
of  the  five  years  next  after  the  date  of  the  deed.  The  supreme  court  of  Wis 
cousin  having  construed  this  section  to  mean  that,  after  the  lapse  of  three' 
years  from  the  date  of  recording  a  tax  deed,  there  being  no  actual  adverse 
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possession  during  any  part  of  that  time,  the  tax  deed  draws  after  it  the  con- 
structive  possession,  and  ripens  into  a  valid  and  animpeachable  title  wUhout 
regard  to  whether  the  grantee  has  been  in  actual  possession  or  has  paid  taxes 
on  the  land  for  five  years,  that  construction  of  a  state  statute  by  a  state  court 
is  binding  on  the  federal  courts. 

At  Law. 

William  H,  Webster^  for  plaintiff. 

George  G.  Greene,  for  defendant. 

Dyer,  J. ,  (orally.)  This  is  an  action  of  ejectment  to  recover  the  posses- 
sion of  certain  lands  in  Marinette  county,  in  this  state.  The  plaintiff 
claims  title  under  a  tax  deed  issued  to  him  September  26,  1873,  based 
on  tax  sales  made  in  1870  for  the  taxes  of  1869,  and  omitted  taxes  of 
1868.  The  defendant  is  the  grantee  of  the  original  owner,  who  acquired 
his  title  by  patent  from  the  United  States.  The  patent  was  issued  May 
2,  1870,  and  the  defendant's  conveyance  is  dated  April  16, 1871.  The 
lands  were  wild  and  unoccupied  until  1885,  and  were  entered  by  the 
party  who  received  the  patent,  prior  to  1868.  The  defendant,  in  igno- 
rance of  the  plaintiff's  tax  deed,  paid  all  taxes  assessed  on  the  lands  from 
1870  to  1885,  both  years  inclusive.  The  court  has  carefully  considered 
the  several  questions  involved  in  the  case,  and  has  come  to  the  following 
conclusions,  which  will  be  briefly  stated: 

1.  The  court  is  of  the  opinion  that  the  lands  in  question  were  taxable 
during  the  period  intervening  the  date  of  their  entry  and  the  issue  of 
the  patent.  I  regard  this  question  as  so  fully  settled  by  authority  as 
not  to  require  discussion.  Carroll  v.  Safford,  3  How.  441;  WUherspoon 
v.  Duncan,  4  Wall.  210;  Ross  v.  Board  of  Sup'rs,  12  Wis.  26;  Weti  Wis. 
R,  Go,  V.  Trempealeau  Co.,  35  Wis.  258;  and  Wisconsin  Cent.  R.  Co.  v. 
Price  Co.,  64  Wis.  594,  26  N.  W.  Rep.  93. 

It  is  contended  by  the  defendant  that  after  the  entry,  and  prior  to  the 
issue  of  the  patent,  the  purchaser  had  but  an  equitable  title;  that,  there- 
fore, only  the  equitable  title  was  subject  to  taxation;  and  that  liie  sale 
for  the  non-payment  of  such  a  tax,  and  a  tax  deed  founded  on  such  a* 
sale,  Would  convey  only  that  title,  which  is  insufficient  as  the  basis  of 
an  action  of  ejectment  to  recover  possession  of  the  land.  But  this  view 
ignores  the  doctrine  of  title  by  relation.  And  the  decisions  are  to  the 
effect  that  the  patent  confirms  the  entry,  and  relates  back  to  the  time  of 
the  entry;  so  that,  if  the  lands  are  sold  for  taxes  assessed  intervening 
the  date  of  the  entry  and  the.  issue  of  the  patent,  the  purchaser  at  such 
sale  takes  a  legal  titie  as  against  the  former  owner. 

2.  I  am  also  of  the  opinion  that  the  plaintiff  is  not  estoppe|L  from 
maintaining  this  action,  or  asserting  title  under  his  tax  deed,  by  reason 
of  having  suffered  the  defendant  to  pay  all  subsequent  taxes  le^  led  on 
the  land.  The  basis  of  a  legal  estoppel  is  wanting.  The  plain  iff  has 
done  nothing  except  to  remain  passive.  His  failure  to  activel;  assert 
title  to  the  land  cannot  be  considered  conduct  on  his  part  indue  ng  the 
defendant  to  pay  the  taxes.  And,  to  create  an  estoppel,  it  must  appear 
that  one  party  has  been  influenced  or  induced  to  pursue  a  certait 
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of  action  by  the  conduct  of  another,  which  means,  in  a  case  like  this, 
something  more  than,  passive  inaction. 

3.  Upon  the  authority  of  Oconto  Co.  v.  Jerrard,  46  Wis.  317,  I  must 
hold  that  the  tax  deed  in  this  case  was  sufficiently  recorded  to  give  con- 
structive notice  of  the  tax  title  held  by  the  plaintiff.  The  opinion  in 
that  case  seems  to  me  somewhat  inconsistent  with  other  rulings  of  the 
same  court  upon  the  subject;  and,  as  an  original  question,  I  should  be 
disposed  to  hold  that  the  entry  of  the  words  "See  record,"  in  the  column 
of  the  general  index,  designed  for  a  description  of  the  property  conveyed, 
is  insufficient  to  create  or  establish  constructive  notice,  even  though  the 
conveyance  were  spread  at  large  upon  the  proper  volume  of  records  in 
the  register's  office.  But  the  supreme  court  of  the  state,  in  passing  upon 
and  construing  the  statute  which  requires  a  general  index  to  be  kept  in 
the  offices  of  registers  of  deeds,  has  held  in  the  Jerrard  Case,  not  without 
protest  against  the  delinquency  of  the  roister,  that  the  entry,  "See 
record,"  is  sufficient  for  the  purpose  of  putting  all  parties  interested 
upon  inquiry.  And  I  do  not  see  how  the  binding  effect  of  this  rule  is 
to  be  escaped  from  in  the  present  case.  It  is  true  that  in  the  case  at 
bar  it  appears  that  the  entry  of  the  tax  deed  in  question  upon  the  general 
index,  in  the  form  in  which  it  was  entered,  so  far  as  a  description  of  the 
premises  was  concerned,  was  not  a  solitary  instance  of  such  a  manner  of 
indexing,  as  in  the  Jerrard  Case.  Indeed,  it  appears  here  that  it  was 
the  habit  of  the  register,  in  perhaps  a  majority  of  cases  where  tax  deeds 
were  deposited  with  him  for  record,  to  insert  in  the  column  intended  for 
description  of  the  lands  conveyed,  in  the  general  index,  the  words,.  "See 
record;"  and  it  is  insisted  b}*^  counsel  for  the  defendant  that  this  dis- 
tinguishes the  present  case  from  the  Jerrard  Case.  But  if,  according  to 
the  opinion  of  the  supreme  court,  such  form  of  indexing  is  good  and 
sufficient  in  the  case  of  one  deed  thus  indexed,  why  is  it  not  good  and 
sufficient  as  to  all  deeds  similarly  indexed?  All  that  can  be  said  is 
that  the  negligence  of  the  register  is  more  flagrant  and  gross  in  the  one 
case  than  the  other.  But  this  consideration  does  not  reach  to  the  legal 
proposition  involved,  which  is  whether,  in  any  case,  such  a  form  of  in- 
dexing is  sufficient;  and,  as  the  supreme  court  of  the  state  has  held 
with  reference  to  the  conveyance  before  them  in  the  Jerrard  Case,  that 
such  a  form  of  indexing  was  sufficient  when  taken  in  connection  with 
the  fact  that  the  conveyance  had  been  recorded  at  large  in  the  proper 
volume  of  records,  I  am  unable  to  see  why  it  does  not  follow,  as  a 
necessary  result  from  that  ruling,  that  the  same  form  of  indexing  of  the 
tax  deed  involved  in  this  case  is  sufficient,  although  it  appears  that  in 
numerous  other  instances  the  register  has  been  guilty  of  similar  neglect 
of  duty. 

4.  As  to  so  much  of  the  lands  described  in  the  complaint  as  consist  of 
the  N.  E.  J  of  the  S.  W.  i,  the  N.  W.  i  of  the  S.  W.  J  and  the  S.  W.  J  of 
the  S.  W.  i  of  section  No.  13,  township  35  N.,  of  range  17, 1  hold  the  tax 
deed  in  suit  void,  for  the  reason  that  it  appears  on  the  face  thereof  that  for 
the  taxes  of  two  years,  namely,  1868  and  1869,  both  due  at  the  time  of 
the  sale,  the  said  lands  were  twice  sold  and  two  certificates  of  sale  issued. 
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The  assessment  of  these  lands  for  taxation  in  1868,  and  the  levy  of  taxes 
thereon  for  that  year,  were  omitted.  By  authority  of  law  an  assessment 
and  levy  were  made  in  1869,  not  only  for  the  taxes  of  that  year,  but  for 
the  omitted  taxes  of  1868.  I  regard  it  clear,  in  the  light  of  the  statutes 
of  this  state  bearing  on  the  subject  and  applicable  to  the  transaction,  in 
connection  with  the  authorities  that  have  been  submitted,  that  there 
should  have  been  but  one  sale  of  e&ch  of  these  parcels  for  the  aggregate 
of  the  two  years'  taxes  on  that  parcel,  and  the  issue  of  one  certificate  of 
sale  on  each  parcel.  The  making  of  two  sales  and  the  issue  of  two  cer- 
tificates were  violations  of  law,  and  such  violations  are  patent  on  the  face 
of  the  deed.  In  other  ^ords,  it  appears  from  the  deed  itself  that  the 
sales  made  of  the  parcels  named,  were  unauthorized,  because  not  oonforixi- 
ing  to  the  requirements  of  the  statute. 

The  learned  counsel  for  the  plaintiff  has,  however,  made  a  very  in- 
genious argument  to  escape  from  this  conclusion,  which  is  based  upon 
the  theory  that  this  double  sale  did  not  invalidate  the  sale  for  the  taxes 
of  1869;  and  that,  while  the  court  may  be  constrained  to  hold  the  sale 
for  the  omitted  taxes  of  1868,  assessed  in  1869,  invalid,  it  may  still 
hold  the  sale  for  the  taxes  of  1869,  good,  and  as  sufficiently  supporting 
the  tax  deed  as  a  muniment  of  title.  But  I  regard  this  argument  falla- 
cious, because  it  really  rests  upon  the  assumption  that  the  non-payment 
of  the  omitted  taxes  of  1868  constituted  a  prior  lien  or  delinquency  to 
the  taxes  of  1869.  There  could  have  been  no  delinquency  for  the  omit- 
ted taxes  of  1868  until  they  were  assessed  and  returned  delinquent  in 
1869.  The  two  sums  were  assessed  and  returned  delinquent  concur- 
rently, and  therefore  became  payable  at  the  same  time.  The  liens  for 
the  taxes  of  both  years  became  such  simultaneously.  And  so  the  rule 
that  a  separate  sale  for  the  last  delinquency,  if  authorized,  would  extin- 
guish a  former  delinquency,  does  not  apply.  Furthermore,  it  is  not  a 
acde  merely  for  one  year's  taxes  that  cuts  off  liens  for  prior  taxes.  That 
result  is  effected  by  the  sale,  and  the  conveyance  which  follows  the  sale. 
Herein  I  regard  the  argument  of  counsel  in  support  of  his  views  upon 
this  question  as  unsound.  The  statutory  power  to  sell  once  for  the 
aggregate  of  two  years'  taxes  was  not  well  exercised.  And,  as  the  de- 
linquencies and  liens  were  concurrent,  the  court  cannot  any  more  pick 
out  the  taxes  of  1869,  and  say  that  the  sale  for  those  taxes  was  valid, 
and  the  sale  for  the  taxes  of  1868  was  invalid,  than  it  can  say  that  the 
sale  for  the  taxes  of  1868  was  valid,  and  the  sale  for  the  taxes  of  1869 
was  invalid.  I  do  not  care  to  elaborate  upon  the  proposition  here  in- 
volved. The  plaintiff  does  not  appear  to  have  a  shadow  of  equity  to 
support  his  title.  Necessarily  he  must  stand  upon  a  strictly  legal  title; 
and  when  it  appears,  as  it  does  here,  on  the  face  of  his  deed,  that  the 
officer  who  made  these  sales  was  guilty  of  a  radical  departure  from  the 
authority  conferred  upon  him  by  the  statute,  I  am  clearly  of  the  opinion 
that,  as  to  the  parcels  of  land  specified,  the  illegality  so  taints  the  con- 
veyance as  to  render  it  nugatory  as  a  basis  or  means  for  setting  the  stat- 
ute of  limitations  in  operation,  and  that,  in  view  of  what  has  been  sug- 
gested, the  court  cannot  strike  out  from  the  deed,  for  the  purpose  of  sav- 
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ing  it,  those  parts  which  show  a  sale  for  the  omitted  tax  of  1868  as  sur- 
plusage. The  plaintiff  is  therefore  not  entitled  to  recover  the  possession 
of  the  parcels  of  land  which  were  thus  doubly  sold,  and  which  have 
been  particularly  specified, 

5.  This  leaves  for  consideration  the  question  whether  the  plaintiff  is 
entitled  to  recover  the  possession  of  the  S.  E.  i  of  the  S.  W.  i  of  said 
section  13,  which  was  not,  as  the  other  parcels  were,  twice  sold.  The 
tax  deed  shows  a  single  sale  of  that  parcel,  and  nothing  appears  on  the 
£iice  of  the  deed  which  affects  the  legality  of  that  sale.  As  to  this  par- 
ed, the  plaintiff's  right  depends  upon  the  view  which  the  court  shall 
take  of  the  meaning  of  section  32  of  chapter  22  of  the  Laws  of  Wiscon- 
sin for  1859,  which  is  as  follows: 

''Ko  action  shall  be  maintained  by  the  grantee  named  in  any  deed  of  con- 
veyance executed  by  the  clerk  of  any  county  board  of  supervisors  on  the  sale 
of  lands  for  the  non-payment  of  taxes  as  provided  in  this  act,  or  any  other 
person  claiming  under  such  grantee,  to  recover  the  possession  of  tlie  land 
described  therein,  or  any  part  thereof,  or  interest  therein,  unless  such  action 
shall  be  brought  within  three  years  next  after  the  date  of  the  recording  of  such 
deed,  or  unless  such  grantee,  or  those  claiming  under  him,  shall  have  paid  the 
taxes  assessed  on  such  land  for  five  years  next  after  the  date  of  such  deed,  or  ' 
unless  such  grantee,  or  those  claiming  under  him,  shall  have  been  in  the  actual 
and  continual  possession  of  said  lands,  claiming  title  under  such  deeds  for 
three  years  previous  to  the  expiration  of  five  years  next  after  the  date  of 
such  deed ;  in  the  two  cases  last  mentioned  such  action  may  be  brought  within 
the  time  limited  by  law  for  the  bringing  of  actions  for  the  recovery  of  real 
estate  after  the  date  of  such  deed." 

If  the  construction  of  that  section,  in  connection  with  section  5,  c.  138, 
Laws  1861,  contended  for  by  plaintiff's  counsel,  is  correct,  then,  as  to 
the  S.  E.  i  of  the  8.  W.  J,  the  plaintiff^s  action  is  not  barred  by  the 
three  years'  limitation  named  in  section  32,  and,  pro  tantOy  he  is  entitled 
to  recover. 

As  an  original  question  I  should  be  strongly  disposed  to  hold  that  the 
three  clauses  in  question  in  section  82  are  alternative  limitations;  that  is, 
that  it  should  appear  either  that  this  action  was  brought  within  three  years 
next  after  the  date  of  the  recording  of  the  tax  deed,  or  that  the  grantee 
therein  paid  the  taxes  assessed  on  the  lands  for  five  years  next  after  the 
date  of  the  deed,  or  that  he  has  been  in  the  actual  and  continual  posses- 
sion of  the  lands,  claiming  title  under  the  deed,  for  three  years  previous 
to  the  expiration  of  five  years  next  after  the  date  of  the  deed.  This  con- 
clusion seems  best  to  accord  with  a  natural  construction  of  the  statute; 
and  the  argument  of  counsel  for  the  defendant,  in  support  of  that  view, 
is  very  strong,  if  not  unanswerable.  But  it  seems  to  me,  after  careful 
reflection,  that  the  obiter  views  expressed  by  Chief  Justice  Dixon  in  Law- 
rence v.  Kenney,  32  Wis.  281,  to  the  effect  that  the  last  two  clauses  are 
exceptions  ingrafted  upon  the  limitation  contained  in  the  first  clause, 
logically  and  necessarily  result  from  the  doctrine  established  by  the  su- 
preme court  in  that  case  and  in  Gunnison  v.  Hoehney  18  Wis.  268,  and 
other  subsequent  cases,  that  constructive  possession  of  vacant  and  unoccupied 
land  follows  a  tax  deed,  and  that  the  grantee  in  such  deed  has  such  pos- 
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session.  In  Gunnison  v.  Hoekne^  mpra^  the  court  held  that  after  the 
lapse  of  three  years  from  the  date  of  the  recording  of  a  tax  deed,  there 
being  no  actual  adverse  possession  during  any  part  of  that  time,  the  tax 
deed  drew  after  it  the  possession,  and  ripened  into  a  valid  and  unim- 
p^iachable  title.  This  was  reasserted  in  Lawrence  v.  Kenney^  supra,  and 
I  am  forced  to  the  conclusion  that  the  supreme  court  of  the  state  in  sub- 
sequent decisions  meant  to  affirm  the  views  individually  expressed  by 
Dixon,  C.  J.,  in  Lawrence  v.  Kenney, 

In  Avstin  v.  Holt,  32  Wis.  478,  one  of  the  points  made  by  counsel 
against  the  validity  of  the  tax  deed  in  that  case  was,  that  it  was  barred 
by  the  statutory  limitation  because  the  tax-title  claimant  had  neither 
taken  possession  nor  paid  the  taxes  for  five  successive  years  after  the  date 
of  the  deed.  The  reply  of  the  court  in  its  opinion  was  that  "the  several 
points  of  counsel  made  and  which  proceed  upon  the  supposition  thai  a  re^ 
corded  tax  deed  valid  on  its  face  does  not  draw  ajterit  constructive  possession  of 
urwccupied  lands,  are  settled  and  determined  by  the  recent  decision  in 
Lawrence  \.  Kenney. ^^  Thus  the  court  in  effect  declared  that  construct- 
ive possession  for  three  years  made  a  good  title,  although  the  tax-title 
holder  had  at  that  time  not  taken  actual  possession,  nor  paid  the  taxes  on 
the  land. 

Again,  in  Wan^en  v.  Putnam,  63  Wis.  414,  24  N.  W.  Rep.  58,  the 
court  reaffirmed  the  proposition  "that  when  the  tax  deed  is  in  due  form, 
and  recorded  in  the  proper  office,  and  the  lands  described  therein  re- 
main vacant  and  unoccupied  for  three  years  or  more  after  the  recording 
thereof,  the  tax-title  claimant  is  deemed  to  be  in  the  constructive  pos- 
session, and  the  statute  runs  in  his  favor,  and  the  original  owner  is  barred 
from  attacking  its  validity;  "  citing  Austin  v.  HoU,  supra,  and  Lawrence  v. 
Kenney,  supra.  Would  it  have  been  thus  declared  that  the  original 
owner  is  barred  from  attacking  the  validity  of  the  tax  deed  after  three  years^ 
constructive  adverse  possession  by  the  ta7>-tide  cUiimani,  if  it  had  not  been  the 
view  of  the  court  that  actual  possession  for  some  period  by  such  claim- 
ant, or  payment  of  taxes  for  five  years  by  him,  were  not  essential  de- 
ments in  creating  and  establishing  the  bar  of  limitation? 

In  the  same  case  the  court  further  said: 

"The  bar  of  the  statute  is  held  to  run  in  favor  of  the  tax  claimant,  in  the 
case  last  stated,  upon  the  pr^uruption  of  fact  that  the  recorded  tax  deed  cre- 
ates a  constructive  adverse  possession  in  favor  of  the  tax  claimant,  which,  if 
continued  for  the  three  years,  is  as  effectual  to  bar  the  original  owner  as  an 
actual  adverse  possession  for  the  same  length  of  time,** 

I  cannot  understand  the  scope  of  this  language,  unless  it  bears  the 
same  meaning  as  the  language  of  Chief  Justice  Dixon  in  Lawrence  v. 
Kenney,  wherein  he  says  that — 

"After  the  lapse  of  three  years,  and  after  the  title  of  the  holder  had  become 
perfect  and  indefeasible,  he  might  then  sue,  the  same  as  any  other  owner; 
and  the  statute  operates  as  no  obstruction  to  him.  He  then  sues  upon  his 
title  absolutely  acquired;  and,  if  the  former  owner  intrudes  or  dispossesses 
him,  it  is  no  more  than  if  the  same  acts  were  done  by  a  person  who  had  al- 
ways been  a  stranger  to  the  title,  and  his  action  against  him  is 'the  same  as 
against  any  other  disseizor  or  trespasser," 
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The  real  meaning  of  all  that  has  been  said  directiy  upon  the  subject, 
by  the  supreme  court,  since  Gtmnison  v.  Iloehne^  mpra,  is  that,  where  lands 
are  vacant  and  unoccupied,  the  grantee  in  a  duly-recorded  tax  deed  has 
constructive  possession;  and,  if  such  possession  continues  uninterrupt- 
edly for  the  period  of  three  years  from  the  date  of  the  recording  of  the 
tax  deed,  the  holder  of  such  deed  then  has  a  perfect  title,  unassailable 
under  the  statute,  and  the  original  owner  stands  like  any  pther  stranger 
in  his  relation  to  the  land.  This  is  the  proposition  held  by  the  supreme 
court  without  regard  to  the  question  whether,  at  any  time  after  the  re- 
cording of  the  deed,  the  grantee  therein  has  had  actual  possession  or  not, 
or  whether  he  has  paid  taxes  on  the  land  or  not.  And  I  repeat  that 
this  appears  to  me  to  be  the  logical  result  of  holding,  as  the  court  did 
originally  in  Gunnison  v.  Hoehne,  mpra^  that  a  tax  deed  of  unoccupied 
lands,  duly  recorded,  draws  after  it  constructive  adverse  possession  of  the 
land.  It  is  true  that  in  Wood  v.  Meyer,  36  Wis.  308,  Mr.  Chief  Jus- 
tice Ryan,  in  the  opinion  of  the  court,  observes  that  the  land  was  unoc-. 
cupied,  and  that  the  respondent  paid  taxes  oh  it  for  five  years  after  the 
recording  of  his  deed.  And  he  says:  "This  made  his  title  and  right  of 
possession  absolute;"  citing  Gunnison  v.  HoeknCy  supra^  and  Lawrence  v. 
Kenney^  supra.  B\3tt  his  reference  to  the  payment  of  taxes  was  evidently 
inadvertent,  because  Gunnison  v.  Hoehne  and  Lawrence  v.  Kenney,  which 
he  cites  in  support  of  his  proposition,  held  that  a  fully  ripened  title  fol- 
lowed three  years^  constructive  possession  under  the  tax  deed,  without  regard 
to  any  payment  of  taxes  on  the  land  by  the  grantee  in  the  tax  deed. 

My  conclusion,  then,  is  that,  in  the  several  cases  that  have  been  re- 
ferred to,  the  supreme  court  of  the  state  has  intended  to  place  upon 
section  32  of  chapter  22  of  the  Laws  of  1859  the  construction  contended 
for  by  counsel  for  the  plaintiff  in  this  case.  If  this  be  so,  then,  in  def- 
erence to  the  rule  that,  where  the  highest  court  in  a  state  has  interpreted 
a  statute  of  the  state,  such  interpretation  is  binding  upon  the  federal 
court,  it  must  be  held,  as  to  the  S.  E.  J  of  the  S.  W.  i  of  said  section 
13,  that,  by  reason  of  three  years'  constructive  adverse  possession  after 
the  recording  of  the  deed  in  suit  by  the  plaintiff,  the  plaintiff  became 
possessed  of  an  unassailable  legal  title  of  said  parcel  of  land. 

6.  I  think  it  suflBciently  appears  on  the  face  of  the  deed  that  the  lands 
therein  described  were  sold  in. the  whole  for  the  sum  therein  mentioned, 
namely,  $95.81,  and  that  the  point  urged  by  counsel  against  the  validity 
of  the  deed  in  that  respect  is  not  tenable. 

In  conclusion,  and  as  a  result  of  the  views  thus  expressed,  the  judg- 
ment of  the  court  will  be  that  the  plaintiff  is  entitled  to  recover  the  pos- 
session of  the  S.  E.  }  of  the  S.  W.  i  of  section  13,  township  35,  range  17» 
and  that  he  is  not  entitled  to  recover  the  other  fractions  of  said  S.  W.  i 
which  have  been  before  specified.  This  ruling  is  made  upon  the  sup- 
position that  it  is  competent  to  hold  the  deed  void  as  to  some  parcels  of 
land  therein  described,  and  valid  as  to  others, — a  question  not  suggested 
on  the  argument,  and  which,  therefore,  I  take  it^  counsel  did  not  intend 
to  raise  any  controversy  about. 
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Omaha  Hobse  By.  Co.  v.-  Cable  Tbamway  Co.  of  Omaha. 
(Circuit  Court,  D.  Nebraska.    March  5, 1887.) 

1.  Railroad  CJompaj^ies— Monopoly— Horse  Railway— Cable. 

In  1867,  plaintiff  company  bv  its  charter  was  given  the  ezclasiye  horse-rail- 
way francnise  of  Omaha  for  50  years.  Defendant  company,  under  a  city  or- 
dinance, consented  to  by  the  people  in  1884,  authorizing  it  so  to  do,  undertook 
to  lay  a  cable  tramway  in  Omaha  on  streets  occupied  by  plaintiff,  who  sought 
to  enjoin  defendant,  contending  that  at  the  date  of  its  grant  "'horse  railway** 
meant  ** street  railway,"  (cable  roads  being  then  unknown.)  and  therefore  its 
grant  covered  that  form  of  railway  communication.  The  court  denied  the  in- 
Tunction.  Held  no  error,  since  all  grants  of  franchises  belonging  to  the  public 
being  strictly  construed  against  the  grantees,  a  fortiori  those  giving  monop- 
olies should  be  so  construed,  and  courts  would  not  enlarge  them  by  implica- 
tion. 

3.  Bamb— New  Mode  of  Tbanspobtation. 

JSM,  further,  that  even  if  the  grant  of  the  "horse-railroad"  franchise  meant 
a  grant  of  the  ** street-railroad"  franchise  in  the  contemplation  of  the  parties, 
yet  a  grant  of  a  monopoly  contemplated  was  only  of  such  forms  of  transpor- 
tation as  were  then  known  and  m  existence,  not  of  such  as  might  subse- 
quently be  devised  and  used.^ 

8.  Same. 

Plaintiff's  charter  prohibited  the  running  of  locomotives  or  cars  propelled 
by  steam,  or  the  cars  of  any  other  railway  company,  on  its  tracks.  Uela,  that 
this  had  not  the  disjunctive  force  of  granting  to  the  plaintiff  a  monopoly  of 
every  form  of  street-railroad  transportation  except  that  of  cars  drawn  by  en- 
gines, but  rather  is  an  extra  precaution  on  the  part  of  the  legislature  to  guard 
atrainst  the  possibility  of  a  railroad  company  running  its  cars  over  the  tracks 
of  the  plaintiff. 

4  Same— Towns  as  Termini. 

The  act  of  June  7,  1867,  giving  to  certain  railroads  the  exclusive  right  of 
laying  out  and  operating  a  railroad  between  their  termini,  extending  into  any 
town  named  as  terminus,  and  for  a  distance  of  five  miles  each  side  of  such 
roads,  and  at  all  points  between  places  named  fiBtermini,  repealed  in  1871,  even 
if  it  applied  to  street  railroads,  and  was  of  such  force  that  the  repeal  divested 
no  right  that  had  been  acquired  thereunder,  gave  no  rights  to  plaintiffs,  since 
its  line  was  operated  within  city  limits,  and  not  between  two  cities  or  towns. 

6.  Same— Intebference  of  Roads— Damages. 

Plaintiff  was  entitled  to  damages  from  defendant,  not  on  account  of  the  in- 
jury it  sustained  by  reason  of  the  competition,  but  by  reason  of  defendant's 
interfering  with  the  ingress  and  egress  of  plaintiff's  passengers,  and  defend- 
ant's tracks  crossing  plaintiff's  tracks. 

This  is  a  bill  in  equity.  The  facts  are  few  and  simple.  The  parties 
are  agreed  upon  most  of  those  that  are  material. 

The  plaintiff  was  incorporated  by  an  act  of  the  legislature  of  the  late 
territory  of  Nebraska,  with  authority  to  build  and  operate  a  horse  rail- 
way in  the  streets  of  the  city  of  Omaha.  The  act  was  a  special  charter, 
and  was  approved  February  18,  1867.  On  the  twenty-eighth  ofdOcto- 
ber,  1868,  the  city  council  of  Omaha  passed  an  ordinance  grantij  g  the 
plaintiff  the  right  to  lay  out,  construct,  and  operate  railways  i  i  the 
streets  of  the  city.  The  plaintiff  entered  upon  the  construction  of  its 
works  in  due  time,  and  has  from  year  to  year  extended  its  lines,  <  nd  it 

>  The  exclusive  right  to  light  a  city  with  gas  for  30  years  is  not  legally  "  imj  lired  " 
by  a  subsequent  contract  with  another  company  to  light  the  streets  with  ele(  ricity. 
Saginaw  Gas-light  Co.  v.  City  of  Sl^ginaw,  28  Fed.  Rep.  629. 
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now  has  over  18  mDes  of  road  in  operation,  with  the  necessary  ^uip- 
ments  of  cars,  horses,  barns,  and  other  structures.  The  defendant  is  or- 
ganized under  the  general  act  of  the  state  legislature  entitled  "An  act  to 
provide  for  the  incorporation  of  street-railway  companies  within  the  cit- 
ies of  this  state,"  approved  February  15,  1877.  Under  the  ordinance  of 
the  city  an  election  was  held  in  1884,  at  which  the  people  gave  their  con- 
sent to  the  construction  and  operation  by  the  defendant  of  its  cable  tram- 
way in  most  of  the  streets  of  the  city,  including  those  on  which  the  plain- 
tiff had  then  constructed  and  was  operating  its  lines.  The  defendant  being 
about  to  enter  upon  Tenth  street  along  the  plaintiffs  line  and  construct  its 
tramway,  to  be  operated  by  a  cable,  this  bill  was  filed,  and  an  injunction 
sued  out.  This  was  dissolved  upon  condition  that  the  defendant  give  a 
bond  in  the  sum  of  $200,000  to  answer  to  the  plaintiff  for  its  damages. 
This  it  did,  and  it  has  proceeded  with  its  work.  The  cause  is  now  be- 
fore the  court  for  hearing  on  pleadings  and  proofs.  The  statutes,  upon 
which  the  rights  of  the  plaintiff  are  to  be  determined,  are  the  following. 
The  first  was  passed  by  the  last  legislature  of  the  territory  of  Nebraska, 
on  the  eighteenth  of  February,  1867,  and  is  entitled  **An  act  to  promote 
the  building  of  horse  railways  in  the  city  of  Omaha." 

"Section  1.  Be  it  enacted  by  the  council  and  house  of  representatives  of  the 
territory  of  Nebraska,  that  Alfred  Burley,  Ezra  Millard,  George  W.  Frost, 
Joel  T.  Griffin,  J.  W.  Paddock,  C.  S.  Chase,  Geo.  M.  O'Brien,  J.  E.  Meridith, 
R.  A.  Bird,  E.  B.  Chandler,  John  McCormick,  Augustus  Kountze,  Wm. 
Ruth,  J.  Frank  Coffman.  A.  J.  Hanscom,  and  David  Butler  be,  and  they  are 
hereby,  created  and  constituted  a  body  corporate  and  politic  by  the  name  of 
the  •  Omaha  Horse-railway  Company,'  with  all  the  power  and  authority  inci- 
dent to  railroad  corporations  within  the  territoiy  or  under  the  laws  thereof: 
provided,  that  the  said  corporation  shall  within  two  years  from  the  granting 
of  this  charter  have  at  least  one  mile  of  said  horse  railroad  completed  and  in 
running  order,  together  with  the  necessary  depots,  cars,  and  all  other  equip- 
ments necessary  for  the  running  of  the  aforesaid  road. 

"Sec.  2.  The  said  corporation  is  hereby  authorized  and  empowered  to  lay 
out,  construct,  maintain,  and  operate  a  single  or  double  track  railway,  with 
all  necessary  and  convenient  tracks  for  turnouts,  switches,  side  tracks,  to- 
gether with  all  depots  and  all  other  appendages  as  are  incident  thereto,  in  the 
city  of  Omaha,  and  in,  on,  over,  and  along  such  street  or  streets,  highway  or 
highways,  bridge  or  bridges,  river  or  rivers,  within  the  present  or  future 
limits  of  the  said  city  of  Omaha,  or  within  five  mUes  adjacent  thereto,  as  said 
company  may  order  or  direct,  for  the  use  herein  specified;  but  said  company 
shall  not  build  a  track  through  or  occupy,  except  for  crossing  purposes. 
Fourteenth  street  or  an^  other  street  through  which  any  .railroad  company 
has  already  obtained  the  right  of  way;  and  said  company  hereby  incorporated 
shall  not  be  liable  for  the  loss  of  any  baggage  or  package  or  other  articles 
carried  on  said  railway  kept  in  and  under  the  care  of  its  owner,  his  or  her 
servant  or  agent. 

*'Sec.  3.  The  capital  stock  of  said  corporation  shall  be  one  hundred  thou- 
sand dollars,  and  may  be  increased  from  time  to  time  at  the  pleasure  of  the 
stockholders  and  directors  of  said  corporation,  not  to  exceed  one  million  dol- 
lars. The  stock  shall  be  divided  into  shares  of  one  hundred  dollars  each,  and 
be  issued  and  transferred  in  such  manner  and  upon  such  conditions  as  the 
board  of  directors  of  said  corporation  may  direct. 

"Sec.  4.  All  the  corporate  powers  of  said  corporation  shall  be  vested  in 
and  exercised  by  a  board  of  directors  and  such  ojQicers  and  agents  as  said 


Digitized  by 


Google 


326  FEDERAL  BEPOBTEB. 

board  shall  appoint.  The  first  board  of  directors  shall  consist  of  a  majority 
of  the  corporators  herein  named,  to  be  elected  at  their  first  meeting,  and  the 
directors  so  elected  shall  hold  their  office  for  the  term  of  one  year  from  the  time 
of  their  election,  and  until  their  successors  are  elected  and  qualified ;  and  there- 
after the  stockholders  shall  select  of  their  number  five  who  shall  be  directors 
for  the  term  above  stated.  The  directors  may  also  adopt  such  by-laws,  rules, 
and  regulations  for  the  government  of  said  corporation  and  the  management 
of  its  afCairs  and  business  as  they  may  think  proper,  not  Inconsistent  with  the 
laws  of  this  territory. 

"Sec.  5.  Nothing  herein  shall  authorize  the  running  of  locomotives  or  cars 
propelled  by  steam,  or  to  permit  the  cars  of  any  other  railroad  company  what- 
ever to  run  along  or  upon  the  railway  of  this  company  hereby  incorporated, 
and  the  said  corporators,  their  successors  or  assigns,  shall  have  the  exclusive 
right  for  fifty  years  from  the  first  day  of  January,  A.  D.  1867,  to  build,  erect, 
and  operate  horse  railways  within  the  city  of  Omaha  and  five  miles  adjacent 
tliereto;  and  the  said  corporation  may  purchase,  hold,  mortgage,  and  convey 
real  estate  for  the  interest  or  use  of  said  company,  whenever  in  the  opinion 
of  the  directors  thereof  it  is  deemed  advisable  or  needful  so  to  do :  provided, 
that  at  the  end  of  fifty  years  the  said  roads  and  depots  and  other  equipments 
shall  revert  to  the  city  of  Omaha. 

"  The  first  meeting  of  the  corporators  herein  named  shall  be  holden  on  the 
first  day  of  May,  A.  D.  1867,  at  the  Omaha  National  Bank,  in  said  city  of 
Omaha,  and  at  that  time  books  shall  be  opened  for  subscribers  to  the  stock  of 
said  company  under  such  regulations  as  said  corporators  may  establish.  This 
act  shall  be  deemed  a  public  act,  and  shall  take  effect  and  be  in  force  from 
and  after  its  passage:  provided,  that  the  charter  may  be  amended  whenever 
the  legislature  of  the  territory  of  Nebraska  shall  see  proper. " 

There  is  also  an  act,  approved  February  25,  1875,  entitled  "An  act  to 
encourage  the  building  of  street  railways  in  the  cities  of  the  state  of  Ne- 
braska:" 
"Be  it  enacted  by  the  legislature  of  the  state  of  Nebraska: 

"Section  1.  That  any  corporation  organized  for  the  purpose  of  building  and 
operating  a  street  railway  in  any  of  the  cities  of  the  state  of  Nebraska,  and  shall 
proceed  to  build  and  operate  said  railway  within  one  year  from  the  passage  of 
this  act,  and  shall  within  such  time  build  and  continue  to  operate  at  least  one 
mile  of  such  railway,  it  being  the  first  company  so  organized  for  the  purpose  of 
building  a  street  railway  in  the  city  in  which  it  proposes  to  operate  the  same, 
and  shall  have  the  exclusive  right  for  twenty-five  years  from  the  date  of  its 
organization  to  build,  erect,  and  operate  horse  railways  within  the  said  city 
in  which  the  said  company  have  organized  to  erect  and  operate  the  same;  and 
any  sucli  corporation  shall  have  power  to  purchase,  bold,  mortgage,  and  con- 
vey real  estate  for  the  use  and  benefit  of  said  company. 

"tSec.  2.  Any  company  organized,  or  which  may  hereafter  be  organized, 
and  claiming  the  benefits  of  this  act,  shall  never,  in  any  case,  charge  more 
than  fi\e  cents  per  trip  for  single  passengers. 

"Sec.  3.  This  act  is  not  intended  to  deprive  any  company  as  aforesaid  of 
any  of  its  rights,  under  the  general  incorporation  act  of  this  state,  but  111  the 
power,  franchises,  and  privileges  of  whatever  kind  given  by  the  said  ac  ;  shall 
be  enjoyed  in  their  full  extent  by  any  incorporation  organized  to  bui  d  and 
operate  a  street  railway  as  aforesaid." 

On  the  seventh  day  of  June,  1867,  the  following  act  was  passed 
*An  act  to  amend  section  seventy-five  of  chapter  twenty-five,  entitle     •In- 
corporations,' of  the  Revised  Statutes  of  Nebraska. 
"Section  1.  Be  it  enacted  by  the  legislature  of  Nebraska,  that  sectioL  sev- 
enty-five of  chapter  twenty-five,  entitled  *  Incorporations,^  of  the  B  avised 
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Statutes  of  Nebraska,  the  same  being  in  words  and  figures  as  follows,  that  is 
to  say:  'Sec.  75.  Such  incorporation  shall  be  authorized  and  empowered  to 
lay  out,  locate,  construct,  furnish,  maintain,  operate,  and  enjoy  a  railroad 
with  single  or  double  track,  with  such  side  tracks,  turnouts,  offices,  and  depots 
as  shall  be  necessary  between  the  places  of  the  termini  of  the  said  road,  com- 
mencing at  or  within,  and  extending  to  or  into,  any  town,  city,  or  village 
named  as  the  places  of  the  termini  of  said  road,  and  construct  branches  from 
the  main  line  to  other  towns  or  places  within  the  limits  of  this  territory,* — 
be  and  the  same  is  hereby  amended  so  as  to  read  as  follows,  that  is  to  say: 
«Sec.  75.  Such  corporation  shall  be  authorized  and  empowered,  and  shall  have 
the  sole  and  exclusive  right*  as  hereinafter  provided,  to  lay  out,  locate,  con- 
struct, furnish,  maintain,  operate,  and  enjoy  a  railroad,  with  single  or  double 
track,  with  such  side  tracks,  turnouts,  offices,  and  depots  as  shall  be  neces- 
sary between  the  places  of  the  termini  of  said  road,  commencing  at  or  within, 
and  extending  to  or  into,  any  town,  city,  or  village  named  as  the  place  of  the 
terminus  of  said  road,  and  for  a  distance  of  five  miles  on  each  side  parallel  with 
the  said  road,  and  at  all  points  between  places  named  as  the  termini  thereof.' 
"Sec.  2.  This  act  to  take  effect  from  the  day  of  its  passage." 

On  the  seventh  of  February,  1871,  an  act  was  passed  repealing  the 
act  last  above  quoted. 

Geo,  E.  Prichett,  J.  M.  Woolwarth^  Thuraton  &  HaU  and  John  E.  Dillon^ 
for  complainant. 

J,  0.  (hurie,  for  defendant. 

Brewer,  C.  J.  The  initial  and  important  question  is  whether  a  cable 
tramway  is  within  plaintiffs  exclusive  grant  of  a  right  to  build,  erect, 
and  operate  horse  railways.  If  the  grant  were  made  to-day  it  could  not 
seriously  be  contended  that  it  was  so  included.  There  is  such  a  clear 
and  recognized  distinction  between  horse  railroads  and  cable  roads  that, 
applying  the  ordinary  rules  for  the  construction  of  legislative  grants, 
neither  kind  of  road  would  be  included  within  a  grant  of  the  other. 
The  contention,  however,  is  that  at  the  time  of  this  grant  cable  roads 
were  practically  unknown;  that  the  only  known  form  of  street  railways 
was  the  horse  railway;  that  the  terms  "street  railroad"  and  "horse  rail- 
road" were  in  common  parlance  used  to  describe  the  same  thing;  that  in 
construing  the  grant  we  are  to  place  ourselves  back  to  the  time  at  which 
it  was  made,  and  these  terms  "horse  railroad"  and  "street  railroad"  being 
then  used  interchangeably  for  the  same  thing,  we  are  to  suppose  that 
the  legislature  meant  by  the  use  of  one  term  all  that  it  would  have  meant 
by  the  use  of  the  other,  and  that  therefore  all  that  would  to-day  be  in- 
cluded within  either  term  was  within  the  scope  of  the  grant.  The  rule 
for  the  construction  of  legislative  grants  is  well  settled.  They  are  to  be 
construed  against  the  grantee  and  in  favor  of  the  public;  and  nothing 
passes  unless  it  is  obvious  that  the  intent  was  that  it  should  pass.  I  do 
not  mean  that  they  are  to  be  construed  technically  and  narrowly  so  as  to 
defeat  the  very  purposes  of  the  grant,  but  that,  giving  to  language  its  ordi- 
nary meaning,  nothing  will  be  included  unless  obviously  within  the  scope 
of  such  meaning. 

In  Penine  v.  Cheaapeake  &  Ddaware  Canal  (5).,  9  How.  172,  Chief  Jus- 
tice Taney  says,  at  page  192: 


Digitized  by 


Google 


328  F£DEBAJ«  BEPOBTEB* 

"The  rule  of  construction  in  cases  of  this  description  Is  this,  that  any  ana- 
biguity  in  the  terms  of  the  grant  must  operate  against  the  corporation  and  in 
i'avor  of  the  public;  and  the  corporation  can  claim  nothing  that  is  not  clearly 
given  by  the  law.  We  do  not  mean  to  say  that  the  charter  is  to  receive  a 
strained  and  unreasonable  construction,  contrary  to  the  obvious  intention  of 
the  act.  It  must  be  fairly  examined  and  considered,  and  reasonably  and  j ustly 
expounded." 

This  rule  of  construction  against  the  grantee,  which  applies  in  all  l^is- 
lative  grants,  obtains  with  the  greater  force  in  a  case  like  the  one  at 
bar,  where  the  grant  claimed  is  not  merely  the  right  to  do  something, 
but  of  a  right  to  exclude  all  the  rest  of  the  public  from  doing  that 
thing.  He  who  says  that  the  state  has  given  him  a  franchise,  a  right 
to  do  that  which  without  that  franchise  he  could  not  do,  will  be  com- 
pelled to  show  that  the  franchise,  the  right  claimed,  is  within  the  terms 
of  his  grant.  Much  more  strenuous  must  be  the  demand  upon  him  for 
dear  and  explicit  language  in  his  grant  when  he  claims  that  a  part  of  it 
is  not  merely  the  franchise,  the  right  to  do,  but  also  the  right  to  exclude 
all  others  of  the  public  from  exercising  the  same  right,  and  the  state,  as 
the  representative  of  the  public,  from  according  the  same  right  to  an- 
other. Jackson  Co.  Horse  Ry,  Oo.  v.  Rapid  Tiunsit  Gb.,  24  Fed.  Rep.  306; 
Proprietorsy  etc.y  v.  Whedey,  2  Barn.  &  Adol.  793.  See,  also,  Charles 
River  Bridge  v.  Warren  Bridge^  11  Pet.  422,  in  which  Mr.  Chief  Justice 
Tanby,  speaking  for  the  court,  uses  this  language: 

"Is  there  anything  in  our  local  situation,  or  in  the  nature  ol  our  political 
institutions,  which  should  lead  us  to  depart  from  the  principle  where  cor- 
porations are  concerned?  Are  we  to  apply  to  acts  of  incorporation  a  rule  of 
construction  differing  from  that  of  the  English  law,  and  by  implication  make 
the  terms  of  a  charter  in  one  of  the  states  more  unfavorable  to  the  public 
than  upon  an  act  of  parliament  framed  in  the  same  words  would  be  sanctioned 
in  an  English  court?  ♦  ♦  ♦  'We  think  not;  and  it  would  present  a  singular 
spectacle  if,  while  the  courts  in  England  are  restraining  within  the  strictest 
limits  the  spirit  of  monopoly,  and  exclusive  privileges  in  the  nature  of  mo-  • 
nopolies,  and  confining  corporations  to  the  privileges  plainly  given  to  them 
in  their  charter,  the  courts  of  this  country  should  be  found  enlarging  these 
privileges  by  implication,  and  construing  a  statute  more  unfavorably  to  the 
public  and  the  rights  of  the  community  than  wo'^^^^  be  done  in  a  like  case  in 
an  English  court  of  justice." 

Now,  placing  ourselves  back  at  the  time  of  this  grant,  what  should  be 
attributed  to  the  legislature  as  its  intent?    It  may  be  assumed  that  the  j 

only  form  of  street  railway  in  practical  use  was  the  horse  railway,  and 
that  in  common  parlance  the  two  terms  were  often  used  interchangeably. 
Is  it  probable  that  it  intended  to  foreclose  the  public  in  advance  from  all 
the  benefits  of  possible  inventions  and  discoveries  in  the  matter  of  street 
railway  travel,  and  give  them  to  this  grantee?  or  did  it  not  rather  intend 
that  its  grantee  should  take  that  complete  and  single  thing  known  as  a  horse 
railway,  with  all  of  which  it  was  familiar,  and  retain  for  the  public  all  of 
the  unknown  possibilities  of  invention  and  discovery  in  reference  to  modes 
of  street  railway  travel?  Did  it  intend  to  give  that  which  it  knew  noth- 
ing of  or  only  that  which  it  knew?  It  seems  to  me  that  the  mere  stating 
of  the  question  suggests  the  inevitable  answer.    Indeed,  assuming  the  con- 
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ditions  to  be  all  as  stated,  if  the  legislature  had  used  the  words  "street 
raUway,"  instead  of  the  term  "horse  railway,"  a  very  pertinent  question 
would  arise  whether  it  intended  to  grant  an  exclusive  right  to  any  other 
than  that  form  of  street  railway,  to-wit,  horse  railway,  with  which  it  was 
fitmiliar. .  We  are  bound  to  assume  that  the  legislature  is  dealing  with 
the  known  and  not  with  the  unknown,  and  that  when  it  grants  a  fran- 
chise it  only  intends  to  grant  that  of  which  it  has  knowledge ;  and  it  is 
unreasonable  to  lay  stress  on  the  form  of  language  or  the  words  used  for 
the  sake  of  broadening  an  intent  so  as  to  include  things  not  then  known. 
A  case  most  apt  and  pertinent  to  this  line  of  thought  is  that  of  Bridge 
Proprietors  v.  Hoboken  Co.,  1  Wall.  116.  In  that  case  the  legislature  of 
New  Jersey  had  given  the  plaintiff  the  right  to  build  a  toll-bridge, 
with  a  provision  that  no  6ther  bridge  should  be  built  within  certain 
limits  for  a  period  of  99  years.  Subsequently  the  defendant,  within 
the  time  limited,  was  proceeding  to  construct  a  railroad  bridge  within 
the  prescribed  limits,  and  this  construction  was  sought  to  be  enjoined  by 
the  plaintiffs  as  an  invasion  oi  their  franchise.  The  court  of  errors  and 
appeals  of  New  Jersey  denied  the  injunction,  and  on  appeal  to  the  su- 
preme court  of  the  United  States  its  ruling  was  affirmed.  In  the  opinion 
of  the  court,  Mr.  Justice  Miller  uses  this  language : 

••It  does  not  follow  that  when  a  newly-invented  or  discovered  thing  is  called 
by  some  familiar  word  which  comes  nearest  to  expressing  the  new  idea,  that 
the  thing  so  styled  is  really  the  thing  formerly  meant  by  the  familar  word. 
Matters  most  intimately  connected  with  the  immediate  subject  of  our  discus- 
sion may  well  illustrate  this.  The  track  on  which  the  steam  cars  now  trans- 
port the  traveler  or  his  property  is  called  a  road,  sometimes,  perhaps  generally, 
a  railroad.  The  term  <  road '  is  applied  to  it,  no  doubt,  because  in  some  sense 
it  is  used  for  the  same  purpose  that  roads  had  been  used.  But  until  the  thing 
was  made  and  seen  no  imagination,  even  the  most  fertile,  could  have  pictured 
it  from  any  previous  use  of  the  word  *  road.'  So  we  call  the  inclosure  in 
which  passengers  travel  on  a  railroad,  a  coach;  but  it  is  more  like  a  house 
than  a  coach,  and  is  less  like  a  coach  than  are  several  other  vehicles  which 
are  rarely  if  ever  called  coaches.  It  does  not  therefore  follow  that  when  a 
word  was  used  in  a  statute  or  contract  seventy  years  since,  that  it  must  be 
held  to  include  everything  to  which  the  same  word  is  applied  at  the  present 
day.  For  instance,  if  a  Philadelphia  manufacturer  had  agreed  with  a  com- 
pany seventy  years  ago  to  furnish  all  the  coaches  which  might  be  necessary 
to  transport  passengers  between  that  city  and  Baltimore  for  a  hundred  years, 
would  he  now  be  required  by  his  contract  to  build  railroad  coaches?  or,  if  a 
company  had  then  contracted  with  the  government  to  build  and  keep  up  good 
and  sufficient  roads  to  accommodate  mails  and  passengers  between  those 
points,  for  the  same  time,  would  that  company  be  bound  to  build  railroads 
under  that  contract?  Yet  the  structure  which  the  defendants  propose  to 
build  over  the  Hackensack  is  not  more  like  a  bridge  of  the  olden  time  than  a 
railroad  is  like  one  of  its  roads,  or  a  railroad  coach  is  like  one  of  its  coaches. 
It  is  not  then  a  necessary  inference  that  because  the  word  *  bridge '  may  now 
be  applied  by  common  usage  to  the  structure  of  the  defendants,  that  it  was 
therefore  the  thing  intended  by  the  act  of  1790./' 

In  other  words,  as  a  railroad  bridge  was  unknown  at  the  time  of  the 
grant,  the  supreme  court  held  that  it  was  not  included  within  the  exclu- 
sive franchise;  it  was  something  not  thought  of  by  the  l^slature,  and 
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was  therefore  not  within  the  limits  of  the  exclusive  grant.  That  case  is 
even  stronger  than  this,  for  a  railroad  bridge  is  certainly  one  form  of  a 
bridge,  and  therefore  within  the  very  letter  of  the  grant,  but  a  cable  road 
is  not  one  form  of  a  horse  railroad,  and  not  within  the  strict  words  of  the 
grant.  Bridge  Go.  v.  Railroad  Co.,  6  Paige,  564;  Thompson  v.  Railroad 
Co,,  3  Sandf.  Ch.  625;  McReev.  Railroad  Cb.,  2  Jones,  Law,  186;  Saginaw 
Gas-light  Co.  v.  Saginaw,  28  Fed.  Rep.  629. 

Even  in  a  case  in  which  the  rigorous  rule  of  construction  of  grants 
does  not  apply,  and  suppose  the  term  "horse  railway"  had  been  used  in 
an  ordinary  contract  between  private  parties  at  the  date  of  this  grant,  it 
is  very  doubtful  whether  that  term  would  be  construed  as  intending  any- 
thing more  than  what  is  now  known  as  technically  and  strictly  a  horse 
railway.  Suppose  some  individual  had  contracted  with  this  plaintifiF 
immediately  after  this  grant  to  construct  tracks  for  its  cars  during  the 
entire  life-time  of  the  grant,  at  so  much  per  lineal  yard,  would  that  con- 
tract be  held  to  bind  him  to  the  construction  of  the  more  expensive 
track  of  the  cable  tramway?  I  think  it  would  be  difficult  to  answer  this 
question  in  the  affirmative,  and  for  the  obvious  reason  that  that  which 
is  not  within  the  thought  of  the  parties  is  not  within  the  scope  of  the 
contract.  A  cable  road  is  not  more  different  from  a  horse  railroad  than 
a  steam  railway  is  from  an  electric  railway,  and  yet  would  it  be  seriously 
contended  that,  if  at  the  date  of  this  grant  the  plaintiff  had  received  a 
like  grant  of  an  exclusive  right  to  construct  and  operate  a  steam  railroad 
between  Omaha  and  Lincoln,  that  exclusive  right  would  prevent  the 
construction  of  an  electric  railway  between  the  two  places?  Would  a 
grant  to  construct  even  a  street  railway  carry  with  it  the  right  to  con- 
struct and  operate  an  elevated  road? 

My  conclusion  from  these  considerations  is  that  the  term  "horse  rail- 
way" was  not  used  in  this  grant  as  significant  of  any  other  form  of  street 
railway  than  that  which  is  now  known,  strictly  speaking,  as  a  horse  rail- 
road; nor  is  this  conclusion  shaken  by  the  argument  made  by  plain- 
tiff as  to  the  inference  from  the  two  provisions  in  the  charter  prohibiting 
the  running  of  locomotives  or  cars  piy)pe]led  by  steam,  or  the  cars  of  any 
other  railroad  company,  on  the  tracks  of  plaintiff.  These  two  prohibi- 
tions are  part  of  one  sentence;  and  it  seems  to  me  all  that  can  be  inferred 
from  them  is  an  extra  precaution  on  the  part  of  the  legislature  to  guard 
against  the  possibility  of  the  Union  Pacific  Railway  Company,  or  any 
other  railway  company,  running  its  cars  over  the  tracks  of  plaintiff.  It 
has  not  the  disjunctive  force  of  granting  to  the  plaintiff  a  monopoly  of 
every  form  of  street-railroad  transportation  except  that  of  cars  drawn  by 
engines.  Further,  it  is  worthy  of  notice  that  the  title  of  the  act  giving 
plaintiff  its  charter,  which  may  be  presumed  to  express  somewhat  the 
intent  of  the  legislature,  is  that  of  "An  act  to  promote  the  building  of 
horse  railways,"  etc.  This  seems  to  intensify  and  strengthen  the  argu- 
ment 'Heretofore  made  as  to  the  intent  of  the  legislature;  for  can  it  be  that 
the  legislature  intended  to  promote  all  speculative  enterprises  in  street 
railway  travel  by  giving  the  exclusive  franchise  thereof  when  as  yet  noth- 
ing was  known  as  to  the  possibilities  of  improvement?    I  think  I  need 
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add  nothing  more  on  this  branch  of  the  case.  Of  course  the  conclusion 
thus  reached  makes  equally  against  any  claim  of  the  plaintiff  under  the 
act  of  1875,  for  horse  railways  are  all  for  which  any  exclusive  right  is 
given  under  that  act. 

I  think  little  need  be  said  as  to  the  claim  made  under  the  act  of  June 
7,  1867 ;  for,  even  if  it  be  conceded  that  the  grant  of  the  plaintiff  of 
all  the  power  and  authority  incident  to  railroad  corporations  within 
the  territory  or  under  the  laws  thereof  gave  them  any  other  right  or 
privilege  than  was  then  given  to  railroad  corporations  by  the  laws  of  the 
territory,  and  that  it  operated  as  a  float  to  grasp  every  right,  franchise, 
and  privilege  that  might  be  given  to  railroad  corporations  by  any  law 
during  the  life-time  of  the  plaintiff;  and,  further,  that  it  was  of  such  po- 
tency that,  having  once  seized  upon  such  right  or  privilege,  it  held  it  in 
its  grasp  notwithstanding  the  repeal  of  the  act,  giving  it  to  ordinar}'^  rail- 
road corporations, — ^yet  by  it  nothing  was  appropriated  by  the  plaintiff  ex- 
cept that  which  was  germane  and  pertinent  to  its  existence  and  its  func- 
tions. Now,  obvioudy  section  76,  quoted  supra^  has  application  simply 
to  railroads  between  two  cities  or  towns,  and  not  to  any  ordinary  street 
railroad  within  city  limits;  it  speaks  of  the  places  named  as  termini,  and 
excludes  rival  roads  parallel  with  the  one  road  for  a  distance  of  five  miles 
on  each  side.  Obviously  this  is  a  provision  which  has  no  application  or 
pertinency  to  a  mere  street  railroad  within  a  city.  This  conclusion 
disposes  of  the  principal  question  in  the  case,  and  compels  me  to  deny 
the  claim  of  the  plaintiff  to  an  exclusive  right  to  all  street  railroads  in  the 
city  of  Omaha,  and  an  absolute  injunction  against  the  defendant. 

A  further  question  is  made  under  section  21  of  the  bill  of  rights  of  the 
constitution  of  1875,  which  reads:  "The  property  of  no  person  shall  be 
taken  or  damaged  for  public  use  without  just  compensation  therefor."  I 
had  occasion,  in  the  recent  case  of  McElroy  v.  Gity  of  Kansas^  21  Fed. 
Rep.  257,  to  consider  the  scope  of  a  constitutional  provision  of  this  nat- 
ure, and  I  need. add  nothing  here  to  what  was  then  said.  I  have  no 
doubt  of  its  application,  and  I  think  that  the  plaintiff  shows  a  case 
which  calls  for  the  enforcement  of  that  provision.  But  I  do  not  agree 
with  plaintiff  in  its  contention  that,  because  of  this  provision  and  its 
application  to  the  case  at  bar,  an  absolute  injunction  should  go.  The 
Nebraska  constitution  differs  from  that  of  Missouri  in  this:  that  the 
latter  provides  that  no  appropriation  or  entry  shall  be  allowed  until  such 
compensation  has  been  paid,  while  the  former  ends  with  the  simple  pr6- 
vision  requiring  compensation.  The  premises  which  are  occupied,  to- 
wit,  the  streets  of  Omaha,  are  premises  within  the  control  of  the  state; 
and,  when  the  *8tate  authorizes  their  occupation,  the  fact  that  damage 
may  ensue  to  some  individual  property  does  not  justify  an  absolute  in- 
junction. All  that  the  courts  may  fairly  do  is  to  compel  payment  of 
such  damages,  and  to  restrain  occupation  of  the  streets  until  or  unless 
such  damages  are  paid. 

My  Brother  Dundy  wisely,  as  I  think,  dissolved  the  temporary  in- 
junction on  the  defendants  giving  a  bond  in  the  sum  of  $200,000  to  an- 
swer for  all  damages  done  to  the  plaintiff.     How  should  those  damages 
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be  ascertained?  The  court  might  doubtless  send  the.  matter  to  a  jury, 
or  permit  the  plaintifiF  to  maintain  an  ordinary  action  at  law,  holding 
this  case  to  abide  the  result  of  that  action,  or  it  may  appoint  commis- 
sioners to  assess  those  damages.  I  think  the  latter  the  true  method, — 
one  most  likely  to  result  in  awarding  full  compensation  to  the  plaintiff, 
which,  of  course,  it  is  entitled  to  receive.  I  do  not  mean  that  the  plain- 
tiff is  entitled  to  compensation  for  any  injury  which  may  result  from  the 
mere  fBici  of  competition,  but  there  are  at  least  two  matters  which  are 
clearly  proper  matters  of  consideration  in  estimating  the  plaintiff's  dam- 
ages :  Mrsty  the  inconvenience  and  annoyance  which  results  from  the 
crossing,  of  plaintiff's  tracks  by  the  track  of  the  defendant;  second^  the 
interruption  of  access  to  plaintiff's  cars  by  the  track  and  cars  of  defend- 
ant between  its  track  and  the  sidewalk.  Perhaps  there  may  be  other 
matters,  but  I  do  not  now  attempt  to  determine.  I  think  the  matter  of 
damages  should  be  referred  to  a  commission  of  three  gentlemen,  one  of 
whom  should  be  a  man  of  experience  in  the  operation  of  street  railroads, 
one  a  civil  engineer,  and  the  other,  so  to  speak,  a  representative  of  the 
public, — some  business  man  of  the  city  of  Omaha. 

The  decree,  therefore,  which  will  be  entered,  will  be  for  the  appoint- 
ment of  such  a  commission  to  ascertain  and  report  the  damages  sus- 
tained by  the  plaintiff,  and  continuing  the  case  for  further  order  and 
final  decree  until  after  the  report  of  such  commission. 


Central  Trust  Ck).  and  another  v.  Wabash,  St.  L.  &  P.  Rt.  C!o.  and 
others.    (In  re  Bonner  and  others.  Petitioners.)^ 

{OvreuU  Court,  B.  D.  MUsouH.   March  22»  1887.) 

1.  Railroad  CtoMPAiaBP— RBCEivEBSHip^-LABOii  and  Material  Liens— Mort- 

gage. 

Preferred  debts  for  work  done  and  materials  furnished,  iDcnrred  in  the 
operation  of  a  division  of  a  system  of  railroads  owned  and  operated  by  a 
single  corporation,  are  a  lien  upon  all  the  lines  of  the  system,  prior  in  right 
to  both  local  and  general  mortgages 

2.  Same— Non-Paying  Lines.  ,.       ^  _,  ^ 

The  mere  fact  that  some  of  the  lines  of  such  a  system  have  been  paying  and 
others  not  does  not  Justify  a  casting  of  the  entire  burden  of  the  preferred 
'   debt  upon  the  latter. 
8.  Same— Apportionment  op  Earnings. 

Where  such  a  system  of  roads  is  covered  by  general  mortgages,  and  some 
of  its  branches  by  local  underlyine  mortgages,  and  the  entire  system  is  placed 
in  the  hands  of  receivers  in  proceedings  to  foreclose  the  general  mortgages,  the 
earnings  of  the  system  should,  as  a  rule,  be  apportioned  among  the  different 
divisions  for  payment  of  taxes  and  interest  on  underlying  mortgages  upon  a 
mileage  basis. 
4.  Same. 

The  ordinary  rules  of  business  should  be  observed,  however,  and  a  larger 
proportion  of  the  earnings  may  properly  be  expended  upon  one  division  than 
upon  oUiers,  in  case  it  is  necessary  to  the  prosperity  of  the  system  as  a  whole* 

1  See  29  Fed.  Rep.  161,  618. 
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6.  MOBTOAOE—BlOHTS  OF  MORTGAGOR  BBFORB  FORECLOStTRE'-lNCX)MB. 

^  A  mortgagor  has  a  right  to  the  absolate  control  of  the  income  of  his  prop- 
erty prior  to  the  institution  of  proceedings  to  foreclose. 

6.  Judicial  SALEfr— Purchaseb's  Rights— Decree. 

A  purchaser  at  a  judicial  sale  is  entitled  to  look  to  the  Judgment  or  de- 
cree for  the  measure  of  his  rights,  and  need  look  no  further.  It  is  his  contract 
with  the  court,  and  should  not  be  changed. 

7.  Same— The  Wababh  Bale. 

The  decree  under  which  the  property  of  the  Wabash,  St.  Louis  &  PACiflo 
Railway  Company  was  sold  did  not  bina  the  purchasers  to  pay  the  underlying 
mortgage  debts  before  receiving  possession,  nor  did  the  court  reserve  power 
to  compel  payment  of  such  debts. 

8.  Sahe— Rights  Affected  Prior  to  Decree— Estoffbl. 

A  system  of  railroads,  covered  bv  general  mortgages  as  well  as  local  under- 
lying mortgages,  was  placed  in  tne  hands  of  receivers  by  the  mortgagor. 
Subsequently  proceedings  were  instituted  to  foreclose  the  general  mortgages, 
and  the  foreclosure  suits  and  the  original  suits  were  consolidated,  and  the  re- 
ceivers were  continued  in  possession,  and  administered  the  whole  system  for 
the  benefit  of  all  parties  in  interest  The  holders  of  bonds  secured  by  under- 
lying mortgages  were  reprei^ented  by  their  trustees,  and  a  decree  foreclosing 
the  general  mortgages,  and  ordering  a  sale,  was  entered  without  objection. 
The  entire  property  was  sold  pursuant  io  the  decree,  and  the  purchasers 
agreed  to  pay  all  preferred  debts  before  receiving  possession,  and  the  con- 
tract of  sale  was  partially  executed.  Held,  that  it  was  too  late,  after  such  de- 
cree and  sale,  for  holders  of  underlying  mortgage  bonds  to  object  to  the  man- 
ner in  which  the  earnings  of  the  system  had  been  applied  prior  to  the  decree, 
and  to  proceedings  to  foreclose  their  mortgages,  and  too  late  for  the  court  to 
so  alter  the  decree  as  to  change  the  rights  of  the  purchasers. 

In  Equity. 

Henry  Orairford  and  Robert  T.  Lincoln^  for  petitioners. 
7%onMM  jff.  Hvbbardj  Wager  Swayrie,  and  WeUs  H.  Blodgett,  for  respond- 
ents. 

Brewer,  C.  J.  There  was  argued  before  us,  two  weeks  ago,  a  petition 
on  behalf  of  certain  bondholders,  holding  bonds  secured  by  underlying 
mortgages  on  lines  east  of  the  river,  setting  forth  substantially  that,  in 
the  operation  of  the  Wabash  road,  those  lines  had  earned  above  the  op- 
erating expenses  a  large  surplus, — some  million  and  a  half  dollars;  that 
the  receivers  had  not  paid  the  taxes  for  1886  on  those  lines;  that  they 
had  paid  no  interest  on  those  bonds  for  the  last  two  years;  and  asking 
that  the  court  order  the  receivers  to  pay  those  taxes,  and  appropriate 
those  surplus  earnings,  alleged  to  have  been  diverted  to  the  payment  of 
preferential  debts  and  operating  expenses  of  non-paying  branches,  to  the 
payment  of  the  interest  on  these  underlying  mortgages,  and  that,  if  they 
have  no  money  in  their  possession,  that  then  the  court  order  receivers' 
certificates  to  be  issued,  to  be  a  first  lien  upon  the  property  in  their  pos- 
session, and  especially  upon  certain  lines  of  road  covered  by  no  under- 
lying mortgages;  or  that,  in  lieu  thereof,  the  court  direct  the  purchasing 
committee  to  pay  such  amount  so  alleged  to  be  diverted,  and  make  such 
payment  a  condition  of  their  obtaining  possession.  The  arguments  in 
support  of  and  against  this  petition  were  protracted  through  two  days,  and 
quite  a  number  of  matters  were  discussed.  We  have  taken  time  to  con- 
sider the  various  questions,  and  to  review  the  report  of  the  receivers 
which  was  presented,  and  made  the  basis  of  those  arguments. 
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For  a  clear  understanding  of  these  questions,  it  will  be  necessary  to 
go  back  to  the  inception  of  this  receivership.  At  that  time  there  was 
a  single  corporation, — ^the  Wabash,  St.  Louis  &  Pacific.  It  was  a  cor- 
poration made  up  by  the  consolidation,  in  1879,  of  various  minor  cor- 
porations. After  the  consolidation  by  which  the  Wabash,  St.  Louis  & 
Pacific  was  brought  into  being,  it  absorbed  still  other  roads  by  consoli- 
dation, and  took  possession  of  others  by  lease.  It  was  an  insolvent  cor- 
poration, and  it  came  into  court  pleading  its  insolvency,  and  asking  the 
court  to  take  possession  of  its  entire  property,  and  administer  it  for  the 
benefit  of  all  concerned.  There  was  then  but  a  single  corporation,  own- 
ing many  pieces  of  property,  having  possession  of  others  by  lease,  which 
separate  pieces  of  property  were,  many  of  them,  covered  by  underlying 
mortgages.  As  a  single  corporation,  it  was  also  in  debt  to  an  amount 
exceeding  $3,000,000  of  floating  indebtedness,  and  yet  of  that  character 
of  indebtedness  which,  by  the  decision  of  the  supreme  court,  was  pre- 
ferred to  all  mortgages.  Thus  the  preferential  debts  of  three  millions  and 
over  were  a  prior  lien  upon  all  the  roads  belonging  to  the  Wabash;  not 
a  lien  upon  one  division,  and  no  lien  upon  another,  but  a  lien  upon  each 
and  all  of  them,  prior  in  right  to  every  mortgage,  general  or  local,  juilior 
or  senior.  It  made  no  difterence  where  those  obligations  were  incurred, 
— whether  in  the  operation  of  one  line  or  another;  they  were  obligations 
of  the  single  debtor,  and  enforceable  inlaw  against  every  part  of  its  prop- 
erty. In  a  case  of  a  complicated  railroad  system  like  this  Wabash,  not 
only  were  they  at  law  the  obligations  of  one  debtor  enforceable  against  all 
its  property,  but  in  equity  also  they  were  chargeable  upon  all  of  its  prop- 
erty. 

Much  was  said  in  the  argument  about  the  main  lines  paying,  and 
branches  not  paying,  and  somehow  the  idea  seemed  to  be  that  by  reason 
of  this  fact  the  paying  lines  were  under  no  obligation  to  pay  these  pref- 
erential debts,  and  that  in  equity,  if  not  at  law,  the  court  should  saddle 
the  burden  of  them  all  upon  the  non-paying  lines.  In  apportioning  the 
earnings  of  this  single  corporation  among  these  various  divisions,  the  gen- 
eral rule  is  to  apportion  them  upon  a  mileage  basis.  The  freight  which 
passes  over  a  branch  may  pass  on  that  branch  but  a  short  distance,  and 
then,  perhaps,  a  long  distance  over  the  main  line.  AJl  that  is  credited 
to  the  branch  is  the  mileage  proportion  of  the  freight  charges,  and  yet 
the  business  which  those  branches  have  thus  poured  into  the  main  line 
may  well  be  the  very  business  which  has  made  those  main  lines  paying 
lines.  It  may  not  be  possible  accurately  to  determine  the  amount  of 
such  business.  I  see  tables  have  been  prepared  indicating  that  several 
million  dollars  of  business  has  passed  over  those  branches  onto  the  main 
lines,  and  which  but  for  those  branches  might  never  have  touchec  the 
main  lines.  In  that  aspect  they  are  operated  for  the  benefit  of  th  >  en- 
tire property.  As  my  Brother  Thayer  well  stated  in  our  consulta  ion, 
to  treat  those  non-paying  branches  as  useless  incumbrances,  which  st  )uld 
be  cut  ofi*,  would  be  like  damming  up  the  little  branches  of  the  M  ssis- 
sippi,  because  they  are  not  navigable  as  the  mighty  river  into  ^  lich 
they  pour.     It  is  the  combination  of  their  smaller  currents  which  n  akes 
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the  mighty  volume  of  the  Mississippi,  and  renders  it  navigable;  and  so 
it  was  the  combination  largely  of  the  little  currents  of  business  which 
flowed  from  those  branches  in  upon  the  main  lines  which  made  them 
paying  lines,  and  no  man  with  the  figures  before  him  can  now  say  how 
much  of  the  business  of  the  main  lines  is  and  was  due  to  the  fact  that 
these  branches  were  kept  in  operation.  So  that,  both  in  law  and  in  eq- 
uity, the  obligations  of  this  single  consolidated  corporation  were  enforce- 
able against  each  and  every  part  of  its  properties;  that  is,  certainly  upon 
each  and  every  part  of  the  properties  owned  by  it.  There  may  be  some 
difference  as  to  the  leased  lines,  and  some  other  questions  may  arise  there. 
I  do  not  mean  to  affirm  that  these  preferential  debts  ought  to  be  distrib- 
uted among  the  different  lines  upon  a  mere  mileage  basis,  or  that  there 
would  be  no  equities  to  be  considered  in  apportioning  their  burden.  All 
I  mean  to  say  is  that  the  mere  fact  that  some  lines  were  paying,  and 
others  not,  would  not  justify  a  casting  of  their  entire  burden  upon  the 
latter. 

That  was  the  situation  when  the  receivers  took  possession.  There  was 
a  consolidated  property,  covered  by  a  general  junior  mortgage,  whose 
various  divisions  were,  many  of  them,  covered  by  separate  senior  and 
underlying  mortgages,  and  all  burdened  with  this  93,000,000  and  over 
of  preferential  debts. 

On  the  thirty-first  day  of  December  last,  the  time  to  which  this  re- 
port of  the  receivers  is  brought,  the  amount  of  the  ascertained  unpaid 
preferential  debts  was  $2,425,000.  All  this,  by  the  terms  of  the  decree, 
the  purchasing  committee  must  pay  before  they  get  undisturbed  pos- 
session of  the  property  bought.  Now,  the  aggregate  surplus  of  all  the 
lines, — and  by  the  surplus  I  mean,  if  I  may  so  speak,  the  undistributed 
surplus  that  was  not  used  for  the  payment  of  interest,  that  which  is  given 
as  surplus  in  this  report, — the  aggregate  of  the  surplus  of  all  the  lines 
east  and  west  of  the  river  is  only  $2,566,000,  leaving  the  fractions  off; 
only  $141,000  more  than  the  ascertained  unpaid  preferential  debts.  To 
these  unpaid  ascertained  preferential  debts  must  be  added  the  costs  of 
the  foreclosure  proceedings,  and  the  unascertained  preferential  debts,-— 
two  items  which  will  unquestionably  amount  to  at  least  two  or  three 
hundred  thousand  dollars.  Hence  when  the  purchasing  committee  pay 
off  this  indebtedness,  as  they  must  before  they  get  possession,  they  pay 
an  amount  in  excess  of  all  the  existing  surplus.  As  between,  therefore, 
the  consolidated  corporation  as  a  single  debtor  and  the  purchasing  com- 
mittee, there  would  not  be  the  slightest  equity  in  casting  a  single  dol- 
lar's more  burden  upon  them. 

But  suppose  there  were  some  equities  as  between  different  lines,  some 
equities  never  known  ^until  this  report  of  the  receivers  was  presented, 
and  to  which,  therefore,  the  attention  of  the  court  was  never  before 
drawn,  would  the  court  now  have  the  power  to  do  anything  of  the  kind 
asked  for?  Suppose,  further,  that  the  court,  during  its  administration, 
has  made 'countless  blunders, — errors  of  fact  and  errors  of  law, — ^would 
the  court  to-day,  in  the  &ce  of  the  decree  that  was  signed  and  enteredi 
ftU  parties  in  interest  present  and  none  objecting, — would  it,  in  the  faoa 
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of  that  decree,  have  the  power  to  grant  the  relief  sought?  It  is  as  old 
as  judicial  sales,  iterated  and  reiterated  with  unvarying  and  emphatic 
voice,  that  a  purchaser  at  a  judicial  sale  looks  to  the  judgment  or  decree 
for  the  measure  of  his  rights.  He  does  not  look  back  of  the  decree  to 
questions  which  might  have  been  presented,  or  might  have  been  diififer- 
ently  determined  between  the  litigating  parties;  he  looks  to  the  decree, 
and  upon  that  alone  he  rests.  That  measures  his  rights.  It  is  his  muni- 
ment of  title,  and,  when  he  purchases  and  pays,  he  has  a  right  to  say 
that  that  is  his  contract  with  the  court,  and  no  court  ever  did,  and  uo 
court  ever  ought  to,  change  the  contract  which  it  has  made,  when  by  its 
decree  solemnly  entered  it  invites  persons  to  buy,  and  upon  the  faith  of 
that  invitation  persons  do  buy  and  pay. 

This  purchasing  committee  is  a  purchaser.  It  is  true,  they  represent 
the  old  corporation,  its  various  stockholders,  common  and  preferred,  and 
the  general  mortgage  bondholders,  but,  over  and  beyond  that,  they  are 
called  upon  and  do  pay  for  this  property  from  two  to  three  niillion  dol- 
lars in  cash.  As  such  they  are  cash  purchasers,  and  entitled  to  all  the 
rights  and  the  protection  of  cash  purchasers. 

Now,  let  us  look  at  that  decree.  Somehow  or  other  there  seems  to 
have  been  insinuated  or  suggested  the  idea  that  under  this  decree  the 
purchasers  did  not  merely  purchase  the  property  subject  to  prior  mort- 
gages, but  that  they  bound  themselves  to  pay  such  prior  mortgages;  or, 
perhaps,  more  correctly,  that  the  court  reserved  therein  the  power  to 
compel  them  to  pay  any,  and,  if  any,  then  all,  such  prior  mortgages, 
principal  and  interests,  before  it  surrendered  to  them  any  part  of  the 
purchased  property.  Well,  I  had  something  to  do  with  that  decree, 
and  never,  until  months  after,  did  it  enter  into  my  mind  that  there  was 
any  attempt  to  charge  upon  the  purchasers  the  burden  of  prior  mort- 
gages, or  that  this  decree  contemplated  anything  other  than  the  fore- 
closure Of  the  general  junior  mortgages,  and  the  sale  of  the  property  sub- 
ject to  those  prior  mortgages.  And  now,  after  all  that  I  have  heard,  and 
after  all  the  care  that  I  have  taken  or  can  take  in  studying  this  decree, 
I  cannot  see  that  which  furnishes  any  reasonable  excuse  for  saying  that 
the  court  contemplated  by  this  decree  to  charge  upon  this  purchasing 
committee,  or  reserve  the  right  to  charge  upon  this  purchasing  commit- 
tee, as  a  condition  of  obtaining  possession  of  this  property,  the  payment 
of  either  principal  or  interest  of  any  prior  mortgage.  And  yet  that  is 
practically  what  the  petition  aims  to  obtain. 

In  the  first  place  the  decree  forecloses  the  Central  Trust  Company's 
mortgage,  and  the  collateral  trust  mortgage ;  finds  the  amount  due  there- 
on, the  failure  to  pay,  and  orders  a'  sale  therefor.  It  is  thus,  in  terms, 
a  foreclosure  of  these  two  mort^^ages.  It  then  go^s  on  to  say,  as  would 
be  proper  in  an  ordinary  foreclosure  of  a  junior  mortgage,  and  a  sale  sub- 
ject to  prior  liens,  that  ^Hhis  decree,  or  any  sale  made  thereunder,  shall 
not  in  any  way  prejudice  or  affect  the  rights  of  parties  to  or  persons  in- 
terested in  certain  mortgages  and  deeds  of  trust  which  are  thereafter 
specified;  but  all  the  rights  of  such  persons  and  parties  are  hereby  ro- 
fierved."    It  enumerates  those  various  mortgages  and  deeds  of  trust. 
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states  especially  the  amounts  due  under  them,  and  closes  by  saying  that 
the  '^  statements  in  this  decree  of  the  amount  of  bonds  outstanding,  or  of 
interest  or  rental  paid  or  unpaid  on  any  of  the  mortgages,  deeds  of  trust, 
leases,  or  contracts,  etc.,  shall  not  be  taken  as  adjudicating  or  determin- 
ing the  matters  so  stated.  Such  amounts  are  so  stated  in  this  decree 
only  for  the  purpose  of  enabling  the  parties  who  may  desire  to  pur- 
chase said  property  to  determine  approximately  the  amount  of  prior 
liens  or  other  charges  upon  said  property,  and  each  part  thereof." 

Could  such  language  as  that  be  used  if  it  was  in  the  contemplation  of 
the  court  that  these  prior  liens  were  being  foreclosed,  or  that  the  court 
reserved  the  power  to  compel  the  payment  of  them  as  a  condition  of 
obtaining  possession  under  the  sale?  Then,  further,  the  part  of  the  de- 
cree which  was  specially  referred  to,  after  ordering  that  a  conveyance 
should  be  made,  goes  on  to  state: 

"Such  conveyance  or  assignment  shall  not  have  the  effect  of  discharging 
any  part  of  said  property  from  the  payment,  or  contribution  to  the  payment, 
of  claims  or  demands  chargeable  against  the  same,  whether  for  costs  and  ex- 
penses, the  expenses  of  the  receivership  of  said  property,  and  the  full  pay- 
ment of  all  the  debts  and  liabilities  of  said  receivers,  or  upon  intervening 
claims  allowed  or  to  be  allowed,  or  upon  any  other  claims  or  allowances  that 
have  been  or  may  be  charged  against  said  property,  or  any  part  thereof,  or 
said  receivers." 

It  is  true  that  the  word  "claims"  is  a  broad  word,  but,  used  in  the 
connection  In  which  it  is  found,  it  is  obvious  to  what  reference  is  made. 
Besides,  the  clause  simply  affirms  that  the  conveyance  was  not  to  have 
the  effect  of  discharging  any  of  the  property  from  the  payment  of  those 
claims.  Of  course  it  did  not.  Nobody  has  ever  thought  of  releasing 
any  part  of  this  road  from  the  burden  of  any  prior  claim,  mortgage  or 
not  mortgage,  which  rested  upon  it.  That  same  language  appears 
where  the  court  directs  the  distribution  of  the  proceeds  of  sale — Flrstj 
to  the  payment  of  costs  and  so  forth;  gecondy  to  the  payment  of  the  in- 
debtedness of  the  receivers,  and  all  other  claims  which  said  courts,  or 
some  of  them,  may  adjudge  to  be  superior  to  said  bonds."  What  ' 
bonds?  Why,  all  the  bonds  referred  to  in  the  decree.  The  language, 
of  course,  refers  to  those  things  which  come  in  in  the  process  of  admin- 
istmtion,  and  not  to  the  underlying  mortgages,  none  of  which  were  be- 
ing foredosed.  Furthermore,  it  should  be  noticed  in  passing  that  in 
one  of  the  circuits,  in  which  ancillary  administration  was  had  the  trus- 
tees in  all  the  underlying  mortgages  were  dismissed  from  the  suit. 

There  can  be  no  shadow  of  a  doubt  but  that  the  decree  contemplated 
(and  the  purchasers  had  a  right  to  rely  upon  that  fact)  only  a  foreclosure 
of  the  junior  mortgages,  the  general  mortgages,  and  that  the  purchasers 
bought  the  property  subject  to  the  existing  unforeclosed  prior  mortgages. 
That  being  the  case,  the  court  has  no  moral  right,  if  it  had  the  legal  power, 
to  saddle  another  dollar  of  burden  upon  the  purchasing  committee.  I 
might  leave  the  case  right  here,  bul  so  much  was  said  in  the  course  of 
the  argument  in  reference  to  the  administration  that  I  am  not  content  to 
stop.  Our  attention  was  called  to  the  fact  that  interest  on  the  underlying 
v.30F.no.5— 22 
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mortgages  on  the  main  lines  west  of  the  river  was  paid  for  1885  and  1886, 
while  interest  on  those  on  the  main  line  east  was  paid  only  for  1884; 
and  the  implication  was  of  partiality  in  the  administration, — of  a  diveiv 
sion  of  the  earnings  of  the  lines  east  to  the  payment  of  interest  on  the 
lines  west,  which  equitably  should  be  adjusted.  Now,  if  there  has  been 
partiality  in  the  administration  of  this  property  by  this  court  or  these 
receivers,  by  which  one  part  of  the  Wabash  road  has  been  sought  to  be 
benefited  and  another  part  injured,  it  ought  to  be  known,  and,  if  known, 
to  be  condemned. 

It  is  a  fact  that  the  interest  on  the  main  lines  east  was  paid  for  the  year 
1884,  and  then  interest  payment  stopped.  It  is  a  fact  that  the  interest 
on  the  main  lines  west  was  paid  for  the  years  1885  and  1886.  It  is  a 
fact  that  the  total  amount  of  interest  paid  on  those  lines  west  is  $1,84 9,- 
000;  on  the  main  lines  east,  $780,000, — an  excess  of  interest  paid  on  the 
lines  west  of  $1,068,000.  It  is  a  fact  that  the  present  surplus  of  the 
main  lines  east  is  $1,578,000;  that  of  the  main  lines  west  is  $766,000; 
leaving  an  excess  of  surplus  credited  to  the  main  lines  east  of  $812,000, 
which  apparently  is  an  excess  of  contribution  to  the  payment  of  these 
preferred  debts,  or  the  operating  expenses  of  the  non-paying  branches. 

Now,  these  three  things  stand  out  in  bold  relief,  shown  by  the  reports 
of  the  receivers  presented  for  examination ;  but  it  is  also  true,  as  I  stated 
some  time  ago,  that  the  rule  for  measuring  the  earnings  of  these  differ- 
ent lines  was  on  the  mileage  basis ;  that  when  freight  was  carried  10  miles 
on  the  main  line  east,  and  100  miles  on  the  main  line  west,  the  freight 
charges  were  apportioned  according  to  the  mileage.  That  is  the  general 
rule.  And  the  fact  is  that  the  main  lines  west  have  been  earning  largely 
more  than  the  main  lines  east.  Taking  the  earnings  daring  the  entire 
receivership,  and  the  net  earnings  of  the  lines  west  exceed  those  of  the 
lines  east  $2,448  per  mile,  which,  multiplied  by  the  mileage  of  the  west 
lines,  427.5,  makes  $1,046,000,  the  extra  surplus  earnings  of  the  west 
line ;  an  amount  exceeding  by  $234,000  the  apparent  excess  of  con- 
tribution which  the  east  lines  have  made  to  the  payment  of  preferential 
debts,  and  which  comes  within  $22,000  of  being  equal  to  the  total 
excess  of  interest  paid  on  the  west  lines.  So  that,  in  paying  up  to  the 
present  time  the  interest  on  the  west  lines,  and  in  stopping  the  payment 
of  interest  on  the  east  lines  in  1885,  the  receivers  have  simply  respected 
the  equities  which  arose  from  the  superior  mileage  earnings  of  the  west 
side,  and  that  is  all. 

The  apparent  discrimination  and  partiality,  when  you  find  the  extra 
mileage  earnings  of  the  west  side  exceed  those  of  the  east  lines  by  sub- 
stantially the  amount  of  extra  interest  paid,  disappear,  and  it  is  evident 
that  there  has  been  no  partiality.  So  that,  if  there  was  any  right  under 
the  decree  to  make  an  adjustment  between  the  east  and  west  lines,  all 
the  equities  of  their  earnings  are  against  any  change.  I  do  not  mean  to 
say  that  in  the  administration  of  this  vast  property,  with  all  the  inter- 
ests which  were  collected  in  it,  the  receivers  were  bound  to  ignore  the 
ordinary  laws  of  business.  On  the  contrar}^,  it  was  their  duty,  as  far  as 
possible,  to  keep  the  system  together.     They  had  to  respect  the  obliga- 
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tions  of  business  paying  in  one  direction,  perhaps,  more*than  in  another, 
for  the  purpose,  as  far  as  xhey  could,  of  preserving  the  integrity  of  the 
system.  Take  a  single  instance.  Here  is  the  St»  Charles  bridge.  The 
interest  which  they  have  paid  on  these  bridge  bonds  is  $140,000.  It 
would  have  been  culpable  negligence  on  their  part,  if  they  had  the 
money,  not  to  pay  that  interest,  and  thereby  let  the  bridge  be  swept 
out  of  the  system,  and  the  connection  of  the  Kansas  City  line  broken  up. 
All  I  mean  to  say  is  that,  having  regard  to  business  necessities  such 
as  these,  the*  figures  which  the  receivers  return  show  that  they  have 
treated  every  part  of  this  system,  east  and  west,  fairly  and  impartially. 

But  it  is  further  urged  by  counsel  for  these  petitioners  that  if  there  be 
a  surplus  on  the  main  lines  west,  and  therefore  no  right  to  charge  the 
surplus  of  the  main  lines  east  upon  them,  there  are  485  miles  of  road 
burdened  by  no  prior  mortgages,  which  the  purchasing  committee  take 
free  from  any  lien,  and  the  court  should  therefore  tax  upon  those  lines 
by  receivers'  certificates,  or  in  some  other  way,  the  burden  of  this  sur- 
plus belonging  to  the  main  lines  east  which  has  been  used  for  the  prefer- 
ential debts.  There  are  several  reasons  why  this  ought  not  to  be  done. 
The  first  one,  that  I  have  considered  already,  is  that  it  is  not  authorized 
by  the  decree.  Second,  It  is  as  yet  unknown  whether  the  east  lines  will 
not,  on  foreclosure,  produce  both  principal  and  interest  of  their  under- 
lying mortgages.  These  petitioners  have  no  title  to  the  corpus  of  the 
property.  They  stand  simply  as  lienors  upon  a  particular  division  or 
divisions,  holding  underlying  and  senior  mortgages;  and  if,  upon  the 
foreclosure  of  those  mortgages, — a  foreclosure  which  they  have  already 
caused  to  be  instituted, — those  lines  pay  them  their  principal  and  inter- 
est, it  is  no  concern  of  theirs  what  becomes  of  the  west  line,  or  any  other 
property.  Third.  It  would  not  be  right,  because  the  mortgagor  has  by 
the  settled  law  of  this  country  absolute  control  of  the  income  of  his  prop- 
erty prior  to  the  legal  proceedings  instituted  by  the  mor^agee.  It  is 
true  that  this  receivership  was  instituted  by  the  mortgagor;  that  the  re- 
ceivers were  appointed  to  manage  this  property  for  the  benefit  of  all  con- 
cerned; and  it  may  be  true,  as  counsel  for  petitioners  say,  that  they 
had  a  right  to  rely  upon  that,  and  were  not  bound  to  come  in  and  make 
personal  application  for  the  appropriation  of  such  income.  Concede  all 
that,  but  it  is  true  that  they  were  represented  in  court  by  their  trustees. 
They  were  here  when  the  decree  was  signed.  If  they  did  not  formally 
consent,  there  was  certainly  no  objection  from  one  of  them.  At  the 
time  the  decree  was  signed  the  court-room  was  full  of  counsel  represent- 
ing the  various  interests  in  this  Wabash  matter,  and  it  was  publicly  an- 
nounced that  all  parties  consented.  Again,  the  relief  prayed  for  is  not 
warranted  by  any  orders  made  pending  during  this  administration. 

And  here  I  wish  to  refer  to  some  things  that  have  taken  place  during 
this  administration.  At  an  early  day  the  court  directed  that  separate 
accounts  be  kept  of  the  earnings  and  expenses  of  the  dififerent  lines,  and 
said  that  the  time  might  come  when  there  would  have  to  be  an  adjust- 
ment of  the  equities  between  these  different  roads.  What  was  to  be  ad- 
justed?    What  was  the  thing  which  runs  through  all  these  orders  and 
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opinions?  We  tad  taken  possession,  and  foand  a  burden  of  three  or 
four  millions  of  floating  indebtedness, — preferential  debts.  No  man 
could  then  foresee  whether  by  sale  or  by  the  earnings  of  the  road,  or 
otherwise,  that  amount  of  preferential  indebtedness  would  be  paid,  and 
some  distribution  might  have  to  be  made  of  this  burden.  We  took 
every  precaution  that  we  thought  of  at  the  time  to  have  the  accounts 
kept  with  such  fullness  and  detail  that,  when  the  time  came  to  the  clos- 
ing up  of  this  administration,  any  party  could  find  on  the  .books  of  the 
receivers  all  the  evidence  of  his  exact  rights  and  equities,  and  could  say : 
"There  are  the  figures  which  lay  the  foundatioh  of  my  daim."  You, 
gentlemen,  are  here  to-day  resting  upon  a  report  based  upon  a  system 
of  accounts  which  the  court  ordered  to  be  kept,  so  that  at  any  time  any 
equities  existing  in  favor  of  anybody  might  be  considered  and  deter- 
mined. Happily,  by  the  sale  which  has  been  effected,  this  burden  of 
preferential  indebtedness  is  taken  oflf  from  this  property,  and  taken  off 
from  all  of  it.  There  is  not  a  line  or  division  east  or  west  which  will 
not  be,  when  the  final  payment  is  made,  free  from  every  dollar  of  pref- 
erential debt,  every  dollar  of  court  indebtedness,  every  dollar  of  anything 
except  the  prior  mortgage  indebtedness. 

At  another  time  we  ordered  payment  of  rent  out  of  the  earnings  of  a 
leased  line,  and,  in  the  course  of  an  opinion  which  I  then  delivered,  I 
said  that  tibose  surplus  earnings  belonged  to  those  difierent  lines,  and 
they  should  be  used  in  payment  of  their  obligations.  But,  if  you  will 
read  the  orders  of  the  court  that  were  entered,  and  the  opinions  that  were 
announced,  you  will  find  no  attempt  to  set  aside  the  orders  made  by  the 
court,  at  the  inception  of  the  receivership,  that  the  preferential  debts 
should  be  first  paid.  Those  orders  stood  like  warrants  drawn  upon  a 
treasurer  to  be  paid  out  of  funds  not  hereinbefore  appropriated. 

Finally,  the  petition  ought  not  to  be  granted  .by  reason  of  the  action 
of  these  petitioners.  When  this  decree  was  entered,  the  sale  made  and 
confirmed,  and  the  money  paid,  there  was  a  single  administration  cover- 
ing the  entire  property.  Relying  upon  the  uniform  course  of  procedure 
in  all  the  federal  courts  of  this  country,  the  purchasers  had  a  just  right 
to  expect  that,  when  they  complied  with  the  terms  of  the  sale,  they 
would  receive  possession  of  the  entire  property.  Through  the  action  in- 
stituted by  these  petitioners,  that  expectation  no  longer  exists.  There 
has  been  a  disruption  of  this  receivership  at  their  instance,  and  it  leaves 
an  uncertainty  about  the  future  which  forbids  any  present  adjustment. 
The  purchasing  committee  have  bought  this  entire  property  east  and 
west,  and,  according  to  the  decisions  of  the  supreme  court,  they  now 
have  the  legal  title  to  it.  Who  can  say  that  that  new  administration 
which  has  been  undertaken  across  the  river  will  work  out  a  surplus  or 
leave  a  deficit?  What  equity  would  there  be  in  turning  over  a  million 
and  odd  dollars  to  the  payment  of  claims  upon  property  which  the  pur- 
chasing committee  cannot  to-day  get  possession  of,  and  which,  when 
they  do  get  possession  of,  may  be  found  burdened  with  a  million  dollars 
or  more  of  expenses  incurred  under  the  new  management?  for  it  must 
be  remembered  that  this  court  can  give  them  possession  of  only  a  part 
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of  the  property  which  they  bought,  and,  before  it  finally  surrenders  the 
possession  and  control  of  that,  it  is  exacting  from  them  the  full  payment 
of  all  the  receivers'  debts,  and  of  all  preferential  debts  of  the  entire  Wa- 
bash road. 

My  judgment  is  that  the  petition  of  the  petitioners  must  be  denied. 
In  all  this  discussion  I  have  assumed,  as  was  done  in  the  argument,  that 
the  figures  and  accounts  given  in  this  report  of  the  receivers  are  correct. 
Of  course,  any  party  has  a  right  to  challenge  the  correctness  of  that  re- 
port; and  while  this  petition  will  be  denied,  it  will  be  denied  without 
prejudice  to  the  rights  of  these  petitioners,  or  other  parties,  to  come  into 
court  at  any  time,  and  challenge  the  correctpess  of  this  or  t^y  report  of 
the  receivers. 

In  reference  to  the  further  disposition  of  this  property.  On  the  thir- 
ty-first of  December  the  court  ordered  the  purchasing  committee  to  pay 
$1 ,000,000  in  cash  or  receivers'  certificates  into  the  r^istry  of  this  court, 
and  give  a  bond  in  the  penal  sum  of  $1,000,000,  conditioned  for  the 
payment  of  such  further  sums  as  should  be  ordered  paid,  and  to  take 
possession  of  the  property.  They  have  complied  with  the  order  so  far 
as  to  pay  the  million  dollars  into  the  registry  of  this  court.  They  desire 
to  take  possession  of  the  property,  and  suggest  to  the  court  that  the 
court  take,  in  lieu  of  this  bond  of  a  million  dollars  with  personal  se- 
curity, the  bond  of  the  new  corporation  which  has  been  organized,  and 
to  which  the  property  has  been  transferred,  with  certain  conditions.  It 
appears  there  is  outstanding  to-day  $459,000  receivers'  certificates,  $254,- 
000,  more  than  half,  of  which  will  be  due  at  the  dose  of  this  month, 
the  balance  maturing  through  the  coming  year.  There  is  probably  half 
a  million  more  of  indebtedness  outside  of  that.  In  the  decree,  and  in 
the  orders  of  confirmation,  and  subsequent  orders  running  along  this 
line,  it  has  been  expressly  stated  that  an}**  delivery  or  possession  would 
be  subject  to  the  right  of  the  court  to  retake  the  corpus  of  the  property 
upon  a  non-compliance  with  any  of  its  orders  in  respect  to  the  payment 
of  claims.  Of  course,  the  property  thus  retaken  and  subject  to  resale  is 
ample  security  for  the  amount  of  unpaid  claims,  and  yet  it  is  fair  to 
the  holders  of  the  underlying  mortgages  on  the  west  side  of  the  river 
that  they  should  not  be  exposed  to  the  risk  of  having  their  property  re- 
taken and  resold. 

Inasmuch  as  the  court,  by  virtue  of  the  proceedings  across  the  river,  is 
not  now  able  to  give  possession  of  the  entire  property,  Brother  Treat 
and  I  last  December,  and  my  Brother  Thayer  and  I  now  think,  that  a 
personal  bond  of  $1 ,000,000  or  its  equivalent  should  be  required.  The 
objection  which  was  made  to  the  giving  of  a  bond  was  this:  that  persons  ' 
did  not  like  to  go  on  an  obligation  of  that  kind,  and  pledge  their  per- 
sonal credit  in  something  which  would  run  on  indefinitely.  But  the 
court  did  not  contemplate  such  a  bond.  All  that  it  contemplated  was 
a  bond  for  the  payment  of  the  first  million  dollars  that  should  be  or- 
dered. This  bond  may  recite  on  its  face  that  every  payment  made  in 
compliance  with  the  order  of  the  court  is  to  be  credited  upon  and  oper- 
ate as  a  reduction  of  liability  pro  iamio  thereon;  so  there  will  be  no  coU'- 
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tinning  and  indefinite  liability  thereon.  It  was  slated  to  the  court 
that  the  purchasing  committee  had  money  in  bank,  and  hence  the  re- 
ceivers' certificates  which  are  due  this  month  should  be  paid,  and  then 
the  bond  need  be  only  $750,000. 

There  is  an  additional  matter  in  regard  to  the  surrender  of  possession. 
There  will  pass  into  the  hands  of  the  purchasing  committee,  not  merely 
this  real  estate  and  tangible  property  in  our  grasp,  but  a  large  amount 
of  convertible  assets,  personal  property,  stock,  bonds,  etc.,  which  are  in 
the  Mercantile  Trust  Company's  possession.  They  will  get  possession  of 
these,  and  may  do  what  they  please  with  them;  so  that,  in  view  of  this 
fact,  as  well  as  the  others  named,  we  have  concluded  to  order  that  they 
pay  the  receivers'  certificates  due  this  month,  and  then  give  bond  in  the 
sum  of  $750,000,  conditioned  as  above  stated.  The  purchasing  com- 
mittee, or  the  new  corporation  to  whom  the  property  is  turned  over,  will 
be  required  to  designate  some  counsel  here  upon  whom  notice  of  any 
matter  can  be  served.  At  the  end  of  every  90  days  they  will  be  required 
to  pay  the  various  amounts  which  shall  have  been  allowed  during  the 
interval,  as  well  as  receivers'  certificates  maturing  therein,  and  at  such 
time  they  will  be  credited  on  the  bond  in  just  the  amount  they  so  pay. 
Further,  we  shall  want  them  to  take  possession  at  the  close  of  this  month. 

Thayer,  J.  Concurring  fully  in  what  has  been  said  by  the  circuit 
judge,  I  shall  add*  but  one  or  two  suggestions.  An  insuperable  objection 
to  granting  the  prayer  of  the  petitioners,  in  my  judgment,  lies  in  the 
fact  that  such  action  would  materially  modify  the  terms  of  the  decree 
under  which  the  purchasing  committee  have  bought,  and,  in  effect,  com- 
pel the  committee  to  take  the  property  on  different  terms  than  were 
proposed  at  the  time  of  the  sale,  and  Jhis  after  the  contract  of  sale  has 
been  partially  executed.  There  are  no  reservations  in  the  decree,  when 
fairly  construed  with  reference  to  the  main  purpose  had  in  view  by  the 
court  when  the  decree  was  entered,  to  protect  the  obligations  assumed 
by  the  receivers,  or  created  by  them  in  the  course  of  their  management, 
which  are  broad  enough  to  authorize  us  at  this  time  to  issue  receivers' 
certificates  for  surplus  earnings  of  the  main  line  east,  and  compel  the 
purchasing  committee  to  pay  the  same,  or  give  bond  for  their  payment, 
or  take  the  property  purchased  subject  to  such  new  obligations.  This 
feature  of  the  case  has  already  been  sufficiently  alluded  to,  however.  I 
merely  emphasize  the  point  that  we  have  no  legal  right  at  this  time,  the 
decree  having  been  settled  after  mature  deliberation,  and  with  full  oppor- 
tunity to  all  parties  to  be  heard,  to  modify  its  provisions,  or  take  any 
•action  that  would  in  effect  change  the  terms  of  the  sale. 

But,  taking  a  different  view  of  the  matter, — ^looking  at  the  case  purely 
from  an  equitable  stand-point,  and  as  if  we  were  free  to  act  in  this  mat- 
ter,— I  cannot  see  that  any  inequitable  result  is  liable  to  follow  from  re- 
fusing the  prayer  of  the  petitioners.  If  the  outcome  of  these  compli- 
cated foreclosure  proceedings  could  have  been  foreseen, — if  it  had  been 
possible,  from  the  outset,  to  withhold  all  interest  payments  on  under- 
lying mortgages  without  causing  the  total  disruption  and  wreck  of  the 
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-whole  system, — ^perhaps  the  fairest  course  to  have  pursued  would  have 
been  to  limit  the  disbursements  by  the  receivers  to  current  operating  ex- 
penses, and  to  the  indebtedness  for  past  operating  expenses  existing 
when  the  receivers  took  charge,  which  was  clearly  a  first  lien  and  charge 
on  all  the  property  of  the  consolidated  company,  treating  it  as  a  unit. 
I  say,  perhaps  that  would  have  been  the  wiser  course,  because  no  one 
can  say  with  certainty  what  the  result  might  have  been  on  the  interests 
of  all  concerned,  whether  for  the  better  or  the  worse. 

Suppose,  however,  that  such  course  had  been  pursued.  Availing 
myself  of  the  report  which  has  been  used  on  both  sides  by  counsel  pend- 
ing this  argument,  which  I  suppose  is  substantially  correct,  it  appears 
that  the  net  earnings  of  ther  lines  east  and  west,  exclusively  of  interest 
disbursements,  have  been,  in  round  numbers,  in  the  neighborhood  of 
$3,850,000;  that  the  total  of  preferred  claims  (deducting  available  assets 
outstanding  when  the  receivers  took  charge)  were  in  the  neighborhood 
of  $3,047,000, — showing  that,  if  no  interest  charges  on  underlying  mort- 
gages had  been  paid,  the  sum  of  about  $800,000  would  now  be  available 
to  be  distributed,  on  some  equitable  basis,  in  interest  payments  on  bonds 
upon  the  lines  east  and  west. 

Now,  the  report  shows  that  there  ha§  been  paid  out  for  interest  on 
lines  east  the  sum  of  about  $700,000.  It  is  fair  to  assert  that  on  no 
basis  of  distribution  would  the  lines  east  be  entitled  to  $700,000  for  in- 
terest, if  the  surplus  of  $800,000  applicable  to  that  purpose  was  now  on 
hand  for  distribution,  and  if  no  interest  disbursements  whatever  had 
thus  far  been  made.  If  out  of  the  gross  earnings  of  the  property  in  the 
receivers'  hands  money  has  in  fact  been  taken  to  pay  interest  on  under- 
lying mortgages  which  might  more  properly  have  been  applied  to  that 
class  of  claims,  aggregating  over  $3,000,000,  as  before  stated,  that  were 
a  prior  lien  on  all  the  property  of  the  consolidated  company,  the  result  has 
simply  been  that  such  prior  lien  claims  are  now  outstanding  and  unpaid 
to  the  amount  of  about  $2,200,000;  and  it  is  this  outstanding  claim  that 
the  purchasing  committee  are  required,  under  the  decree,  to  liquidate  or 
secure,  as  a  condition  of  being  let  into  possession  of  the  property  pur- 
chased. And  I  may  farther  add  that  under  the  decree  the  court  holds 
the  lines  west,  being  the  only  ones  now  within  its  actual  custody,  as  se- 
curity for  such  payment.  The  fact  is  obvious,  however,  that  the  lines 
east  (now  out  of  the  court's  actual  custody)  have  had  more  than  their 
share  of  the  total  surplus  earnings  that  would  have  been  applicable  to 
interest  if  the  total  net  earnings  of  the  consolidated  company  had  been 
applied,  as  they  might  legally  and  equitably,  and,  as  I  think,  they  might 
more  properly,  have  been  applied,  solely  to  the  payment  of  what  was 
confessedly  a  preferred  charge  against  its  entire  property,  superior  to  the 
petitioners'  incumbrance. 

In  view  of  the  consideration  last  mentioned,  that  the  lines  east  have 
received  more  than  their  ratable  proportion  of  the  net  surplus  applicable 
to  interest  charges,  if  interest  on  all  the  lines  had  heretofore  been  with- 
held, and  in  view  of  the  fact  that  we  have  no  assurance  that  the  proper t\- 
of  the  lines  east  is  not  amply  sufficient  to  pay  petitioners'  bonds  and 
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accrued  interest  in  full,  and  in  view  of  the  fact  that  the  trustees  in  the 
mortgages  represented  by  petitioners  have  been  parties  to  this  suit,  and 
have  hitherto  taken  no  exceptions  to  the  application  of  surplus  earnings 
as  heretofore  made  by  the  receivers,  I  am  clearly  of  the  opinion  that 
it  would  be  the  duty  of  the  court  to  deny  the  prayer  of  the  petitioners, 
even  if  we  felt  it  to  be  fairly  within  our  power  under  the  decree  to  grant 
the  same. 

I  accordingly  concur  in  the  order  dismissing  the  petition. 


Central  Trust  Go.  and  another  v.  Wabash,  St.  L.  &  P.  Bt.  Co.  and 
others.    (Elms,  Intervenor.) 

iOireuU  Court,  E.  D,  Missowri.    March  24, 1887  ) 

1.  Railroad  Ooicpanibs— -Killing  Stock— Doublb  Damagx  Aciv-North  Mis- 

souri Railroad  Company. 

The  Missouri  douhle  damage  act  is  not  applicahle  to  the  saccessor  of  the 
North  Missouri  Railroad  Company. 

2.  Courts —Federal  and  State— Construction  of  Statutbb— Police  Reou- 

latioks. 

A  local  double  damage  act  is  a  police  regulation;  and  a  decision  of  the  state 
supreme  court  as  to  whether  such  a  state  statute  is  applicable  to  a  particular 
corporation,  in  view  of  its  charter,  should  be  followed  by  the  federal  tribunals. 
8.  Same— Receivership. 

Where,  but  for  the  existence  of  a  receivership,  the  rights  of  an  intervenor 
would  be  determined  by  the  laws  of  the  state  m  which  he  resides,  as  inter- 
preted by  its  supreme  court,  the  fact  that  a  receivership  has  been  instituted 
should  not  be  allowed  to  operate  to  increase  his  rights. 

In  Equity. 

Ford  <k  Payne,  for  intervenor. 

Oeorge  J.  Grover,  for  receivers. 

Brewer,  J.,  (prally.)  The  intervening  petition  of  James  C.  Elms  in 
the  Wabash  Case  was  filed  under  the  double  damage  act.  The  supreme 
court  of  this  state  in  Danids  v.  St.  Lowis,  K.  0.  &  N.  Ry.  Cb.,  62  Mo. 
43,  held  that  that  act  was  not  applicable  to  the  North  Missouri  road,  or 
any  road  which  succeeded  to  its  rights.  Unless  we  disregard  that  de- 
cision, the  exceptions  to  the  master's  report  must  be  overruled.  Coun- 
sel for  the  petitioner  insisted  very  strenuously  that  we  ought  not  to 
follow  that  decision,  claiming  that  it  was  not  well  considered,  and  that 
it  was  not  a  proper  construction  of  the  local  damage  act  as  applied  to  the 
North  Missouri  charter.  We  think  we  ought  to  follow  it.  It  is  a  con- 
struction placed  by  the  supreme  court  of  the  state  upon  one  of  the  police 
regulations  of  the  state.  There  is  no  matter  of  contract  in  this  case. 
There  is  certainly  no  natural  right  on  the  part  of  any  one  to  be  paid 
twice  for  the  value  of  property  which  is  destroyed.  Tliis  is  not  a  ques- 
tion which  arises  between  citizens  of  two  states,  for  the  intervenor  is  a 
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citizen  of  this  state,  and  the  Wabash  Railroad,  succeeding  to  the  North 
Missouri,  is  a  corporation  of  this  state.  Without  the  receivership,  it  is 
dear  that  the  rights  of  the  intervener  would  be  determined  by  the  laws 
of  the  state  as  interpreted  by  its  supreme  court;  and  the  mere  fact  that 
a  receivership  has  been  instituted  ought  to  give  no  citizen  of  the  state 
any  greater  rights  than  he  would  have  had  otherwise.  For  these  reasons 
we  think  we  are  bound  to  follow  the  decision  of  the  supreme  court  of 
Missouri ;  and  in  so  doing  the  exceptions  must  be  overruled,  and  the  re- 
port of  the  master  confirmed. 


Andribt  v.  Union  Pac.  Ry.  Co. 
{Circuit  Court,  D.  Colorado,    February  84, 1887.) 

1.  KbOLIOENGB— CONTBIBTJTOBT  NeOLIOEKCB— INJUBT  TO  PaSBENGBB  ON  TbAIK 

— STARTnro  Trajs  without  Notice— Makino  up  Train. 

While  the  passengers  in  an  emigrant  car,  which  had  been  side-tracked  over 
night,  were  outside  in  the  morning,  the  train  suddenly  started,  without  any 
signal  being  given.  Plaintiff,  who  was  one  of  the  passengers.  Jumped  onto 
the  platform  of  the  car  next  to  his  own,  and,  after  waiting  a  moment,  until  a 
brakeman  who  stood  in  the  passage-way  moved  to  one  side,  he  proceeded  to 
cross  to  his  own  car.  At  that  moment  tne  cars  separated,  having  been  previ- 
ously uncoupled  in  order  to  divide  the  train,  and  plaintiff  fell  between  them, 
and  was  run  over.  The  brakeman  had  remained  silent  all  the  time.  Held, 
that  there  was  negligence  on  the  part  of  the  company  which  was  the  proxi- 
mate cause  of  the  injury,  and  that  whether  plaintiff  was  guilty  of  contrib- 
utory negligence  was  a  question  for  the  jury. 
8.  Bamb>— Inbtbuctions  as  to  Ck)NTHiBUTORT  Nboliobnce. 

The  jury  having  been  instructed  that,  if  the  fault  of  both  parties  caused  the 
injury,  plaintiff  could  not  recover,  held,  that  a  new  trial  should  not  be  granted 
because  another  part  of  the  charge  defined  contributory  negligence  as  some 
fault  or  act  on  the  part  of  the  person  injured  that  brought  about  the  injury, 
or  because  the  trial  judge  failed  to  sav  to  the  jury  that,  if  they  should  find 
that  but  for  the  negligence  of  plaintiff  the  accident  would  not.have  happened, 
they  must  find  for  the  defendant. 
8.  New  Trial— Absence  of  Witness. 

The  absence  of  a  witness  held  not  ground  for  granting  a  new  trial,  it  being 
considered  that  the  testimonv  which  it  was  claimed  he  would  give  would  not 
affect  the  question  of  contributory  negligence  at  all.  and  would  not  Justify 
the  jury  in  finding  no  negligence  on  the  part  of  the  defendant. 

Motion  for  a  New  Trial. 
StaUcup  &  Shajroihj  for  plaintiff. 
Tdler  &  Orahood^  for  defendant. 

Brewer,  J,  This  was  an  action  for  personal  inj'uries.  Plaintiff  had 
a  verdict  for  $3,500,  and  defendant  asks  a  new  trial.  The  &cts  are 
these:  Plaintiff,  who  is  a  native  of  Switzerland,  came  to  this  country  in 
March,  1884.  In  May  of  that  year  he  started  to  go  as  passenger  on  one 
of  the  trains  of  defendant  from  Kansas  City  to  Ogden.  He  rode  in  an 
emigrant  car.     He  was  not  famijiar  with  railroad  traveling,  and  could 
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scarcely  speak  or  understand  a  word  of  the  English  language.    The  traia 
arrived  in  Denver  about  half-past  11  o'clock  on  the  eleventh  of  May.      It 
remained  at  Denver  all  night.     For  convenience  of  inspection  and  wash- 
ing of  cars  it  was  taken  up  to  the  yards  of  defendant,  and  left  there. 
Tlie  plaintiff  remained  in  the  car  all  night.     In  the  morning  the  em- 
playes  of  the  defendant  began  washing  the  outside  of  the  car,  throwing 
a  stream  upon  it  through  the  hose.     The  water  spattered  through  the 
windows,  and,  to  escape  being  wet,  all  the  passengers  went  outside. 
After  a  short  time,  and  while  the  plaintiff  was  standing  about  70  or  80 
feet  from  the  car,  without  any  warning  or  signal,  the  train  commenced 
moving.     As  soon  as  he  saw  the  train  moving,  plaintiff  hurried  to  get 
onto  the  car  on  which  he  had  been  riding.     The  train  was  then  moving 
slowly,  and  in  a  westerly  direction.     When  he  reached  the  train  he  was. 
at  the  east  platform  of  his  car.     A  brakeman  was  standing  on  the  steps, 
and  not  moving.     Plaintiff  stepped  onto  the  west  platform  of  the  next 
car.     He  was  intending  to  go  from  this  platform  into  the  car  in  which 
he  had  been  riding,  but,  when  he  got  to  the  passage-way  between  the 
two  platforms,  the  brakeman  had  passed  from  the  steps  to  the  center  of 
the  platform,  and  just  filled  the  passage-way.     Nothing  was  said  by  or 
to  the  brakeman.    After  a  few  moments,  the  brakeman  stepped  one  side, 
and  plaintiff  started  to  step  from  the  one  platform  to  the  other.    At  that 
moment  the  cars  parted,  and  plaintiff  fell  between  them,  and  was  run 
over,  and  injured.     At  the  time  of  the  parting  the  train  was  moving 
with  considerable  speed.     The  cause  of  the  parting  was  this:     The  train 
coming  from  Kansas  City  was  composed  of  cars,  some  of  which  were 
going  from  Denver  in  one  direction,  and  some  in  another;  and,  as  was 
the  custom,  the  employes  were  simply  then  making  up  the  two  trains. 
The  entire  train  was  backed  with  some  force  and  speed  towards  the  depot, 
and,  when  sufficient  speed  had  been  attained,  the  engine  was  reversed, 
and,  the  cars  having  been  uncoupled  at  the  proper  place,  the  cars  in  ad- 
vance moved  on  to  the  depot,  while  the  remainder  were  switched  onto 
another  track.     The  speed  which  this  train  had  attained  at  the  time  of 
the  parting  was  about  12  miles  an  hour. 

Now,  it  is  claimed  by  the  defendant — -First,  that  the  company  was 
guilty  of  no  negligence  causing  the  injury;  second,  that  the  plaintiff  was 
guilty  of  contributory  negligence;  third,  that  the  court  erred  in  the  instruc- 
tions; nnd,  fourth,  that,  in  the  exercise  of  its  discretion,  the  court  should 
grant  a  new  trial  by  reason  of  the  absence  of  an  important  witness. 

I  think  it  may  be  taken  beyond  doubt  that  when  a  train  stops,  as  this 
did,  over  night,  a  passenger  has  a  right  to  get  out  from  the  car,  and  take 
the  fresh  air,  providing  he  keeps  within  a  reasonable  distance  of  the  train, 
and  that  it  is  negligence  to  start  the  train,  under  these  circumstances, 
without  giving  some  reasonable  notice  or  warning  to  enable  the  passen- 
gers to  take  their  places  in  the  car  before  it  starts.  Indeed,  I  understand 
counsel  for  the  company  to  concede  this.  But  the  contention  is  that  this 
negligence  was  not  the  cause,  but  simply  the  occasion,  of  the  injury;  the 
cause  being  the  parting  of  the  train,  and  that  such  parting  of  the  train, 
being  the  ordinary  and  usual  way  of  making  up  trains,  was  not  negli- 
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gence.  They  have  made  quite  an  elaborate  and  ingenious  argument,  dis- 
tinguishing between  that  which  is  but  the  occasion  and  that  which  is  the 
cause  of  the  injury,  and  have  cited  many  authorities  in  which  that  mat- 
ter has  been  fully  discussed.  Their  reasoning  is  not  at  all  satisfactory 
to  me.  It  compels  in  the  case  at  bar  a  refinement  and  analysis  of  the  re- 
lation of  causes  to  efiect  which  seems  to  me  illy  in  accord  with  practical 
affairs  and  the  limits  of  just  responsibility.  Where  two  or  three  acts 
work  together  to  a  single  result,  it  will  not  generally  do  .to  take  the  last 
act  in  the  succession  of  time,  or  in  proximity  to  the  result,  and  say  that 
this  is  alone  the  cause,  and  the  others  simply  the  occasion. 

Now,  that  there  are  times  in  which  a  railroad  company  may  break  up 
even  a  passenger  train  in  the  way  that  this  was  done,  I  do  not  doubt. 
But  to  take  a  passenger  train  whose  passengers  it  has  fair  reason  to  be- 
lieve are  not  all  in  their  seats  in  the  cars,  and  who  it  may  fairly  expect 
are  moving  from  car  to  car  in  search  of  their  places,  and  to  tear  it  asun- 
der in  the  way  that  this  was  done,  cannot,  I  think,  be  excused.  To  take 
a  freight  train,  whose  contents  have  no  self-motion,  and  break  it  up  in 
this  way,  may  be  proper.  To  take  a  passenger  train  which  has  just  come 
into  the  depot,  and  break  it  up  in  like  manner,  may  not  be  subject  to 
question ;  for  it  must  be  expected  that  if  passengers  take  advantage  of 
a  mere  temporary  stop  to  step  ofiF  of  the  train,  that  they  will  look  out  for 
themselves  in  getting  back.  They  are  bound  to  expect  an  immediate 
start,  either  to  leave  the  depot,  or  to  separate  the  train  for  adding  or 
leaving  cars.  But  to  take  a  train  which  has  \)een  at  a  stop  for  hours, 
and  where  the  company  has  every  reason  to  suppose  that  passengers 
'  have  taken  advantage  of  the  long  delay  to  get  the  fresh  air,  and  to  start 
such  a  train  without  notice  or  warning,  and  then  break  it  asunder  in  the 
way  this  was  done,  seems  to  me  most  gross  and  culpable  negligence.  It 
is  not  the  mere  fact  of  breaking  up  the  train,  but  the  breaking  it  up  under 
the  circumstances,  which  makes  the  negligence.  Indeed,  I  may  say  that 
at  the  trial  I  hesitated  no  little  as  to  whether  I  should  not  charge  the 
jury  that,  as  a  matter  of  law,  the  defendant  was  guilty  of  negligence,  and 
that  the  only  question  which  they  had  to  decide  was  the  contributory 
negligence  of  the  plaintiff.  The  more  I  have  reflected  on  this  matter 
the  stronger  has  become  my  conviction,  and  I  do  not  hesitate  to  affirm 
that,  before  a  railroad  company  can  be  excused  from  culpable  negligence 
in  thus  breaking  up  a  passenger  train  which  has  been  kept  for  hours  at 
a  station,  it  must  have  given  ample  notice,  by  whistle  or  ringing  of  bells, 
or  otherwise,  to  all  passengers  of  the  intention  to  start,  or  in  some  other 
way  seen  that  they  had  secured  their  respective  places  in  the  cars. 

Passing,  now,  to  the  second  question,  that  is  really  the  doubtful  ques- 
tion. In  respect  to  that,  I  charged  the  jury  that  it  was  the  duty  of  the 
plaintiff  to.  take  every  precaution  that  a  man  of  ordinary  prudence  would 
take  for  his  personal  safety;  that'  the  platform  was  a  place  of  known 
danger;  that  passing  from  platform  to  platform  everybody  knew  was 
dangerous,  and  was  not  like  passing  over  the  floor  of  a  room,  or  even 
through  the  aisle  of  a  car;  and  that  no  man  could  excuse  himself  upon 
the  ground  of  ignorance  from  taking  the  ordinary  precautions,  in  a  place 
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of  known  danger,  for  his  personal  safety.  Now,  it  appears  from  the  tes- 
timony of  the  plaintiff  that  he  stood  for  some  moments  at  the  passage- 
way between  the  two  platforms,  waiting  for  a  brakeman  who  obstructed 
the  passage  to  the  other  platform  to  get  out  of  the  way,  before  crossing  to 
it.  Nothing  was  said  by  that  brakeman  to  warn  him  of  the  approaching 
separation;  nothing  to  stay  him  from  attempting  to  cross  when  he  was 
out  of  the  way.  It  was  undoubtedly  the  duty  of  the  plaintiff,  under 
the  circumstances,  in  attempting  to  cross  from  one  platform  to  the  other, 
to  look  out  for  himself,  and  to  see  that  the  cars  had  not  parted,  and 
that  he  had  a  place  to  put  his  foot  in  stepping;  and  it  is  undoubtedly 
true  that,  taking  separate  answers  of  the  plaintiff  to  questions  put  upon 
cross-examination,  it  would  seem  that  his  eyes  were  upon  the  brakeman, 
and  not  upon  the  place  where  he  was  stepping.  But  taking  the  whole 
testimony  that  he  gave,  remembering  the  illustrations  he  made  upon  the 
trial  of  his  motions,  and  also  taking  into  account  his  imperfect  knowl- 
edge of  our  language,  it  seems  to  me  that  there  was  a  fair  question  of 
fact  presented  to  the  jury  as  to  whether  he  stepped  forward  without  no- 
tice or  care  when  he  was  stepping,  or  attempted  the  crossing  after  notic- 
ing the  absence  of  the  brakeman,  and  with  a  glance  at  the  platform,  and 
a  notice  of  nothing  to  indicate  danger,  or  an  immediate  separation  of 
the  cars.  If  I  was  satisfied  that  he  took  no  notice  of  the  platform,  that 
he  was  simply  watching  to  see  when  the  brakeman  had  removed  fronoi 
the  passage-way,  and  that  he  stepped  forward  without  noticing  where 
his  foot  was  to  land,  I  should  be  compelled  to  say  that  he  was  guilty  of 
contributory  negligence,  and  ought  not  to  recover;  but  I  was  doubtful 
at  the  trial,  and  I  am  still  uncertain,  as  to  the  fair  import  of  his  testi- 
mony, and  as  to  the  real  facts.  With  that  doubt  resting  on  my  mind, 
and  in  face  of  what  seems  to  me  undoubted  culpable  n^ligence  of  the 
company,  I  do  not  fed  at  liberty  to  ignore  the  conclusion  of  the  jury. 
I  indorse  fully  aU  that  was  said  by  counsel,  and  all  that  I  have  hereto- 
fore said  in  the  quotation  made  by  them  of  the  duty  Of  the  court  to  hold 
every  case  in  hand,  and  to  see  to  it  that  no  prejudice  or  bias  of  the  jury 
distorts  the  facts,  or  establishes  a  conclusion  against  those  facts;  but  my 
own  mind  then  and  now  was  and  is  in  so  much  doubt  that  I  do  not  feel 
warranted  in  saying  that  the  jury  erred. 

Thirdly,  counsel  criticise  my  instructions  as  to  contributory  negli- 
gence, in  that  I  did  not  say  to  the  jury  that  if  from  the  evidence  they 
find  that,  but  for  the  negligence  of  the  plaintiff,  the  misfortune  would 
not  have  occurred,  they  should  find  for  the  defendant;  and  that  I  did 
say  to  them,  in  defining  contributory  n^ligence,  that  it  was  some  fault 
or  act  on  the  part  of  the  person  injured  that  has  brought  about  the  in- 
jury. Whatever  force  there  may  be  to  the  criticism  upon  this  language 
of  mine,  standing  by  itself,  I  elsewhere,  in  specifying  the  various  cir- 
cumstances under  which  an  accident  might  happen,  stated  to  them  that 
it  might  happen  because  both  parties  have  been  careless  or  negligent; 
and,  if  carelessness  or  negligence  or  fault  of  both  parties  caused  the  in- 
jury, in  such  case  there  could  be  no  recovery;  and  also,  after  defining 
the  duty  of  the  plaintiff,  said  to  them  that,  '4f  he  did  not  take  care  of 
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himself  as  a  man  of  intelligence  should  have  done,  you  will  say  he  is  at 
fault,  and,  being  at  fault,  he  is  not  entitled  to  recover."  I  can  but  think 
that,  taking  the  instructions  as  a  whole,  the  matter  was  fairly  and  fully 
left  to  the  jury,  and  that  they  were  not  misled  as  to  the  true  rule  of  law. 

With  regard  to  the  last  point  made  by  counsel,  the  absence  of  im- 
portant testimony,  I  appreciate  fully  the  rule  that  they  lay  down,  that 
the  discretion  of  the  court  should  be  exercised  wherever  it  is  apparent 
that,  without  fault  or  misconduct  of  either  party,  the  full  facts  have  not 
been  presented  to  the  jury;  and  I  have  considered  with  care  the  testi- 
mony which  they  say  could  have  been  presented  by  this  absent  witness. 
I  do  not  think  it  would  have  affected  in  the  slightest  d^ree  the  ques- 
tion of  contributory  negligence  of  the  plaintiff,  which  to  my  mind  is 
the  pivotal  question;  and,  while  it  may  throw  some  doubts  upon  the 
question  of  the  negligence  of  the  company,  I  do  not  think  it  such  that  a 
jury  would  certainly  or  ought  to  have  found  the  company  free  from  n^- 
ligeuce.  Under  these  circumstances,  I  do  not  think,  although  the 
amount  is  not  such  as  permits  a  review  by  an  appellate  court,  that  I 
would  be  justified  in  setting  aside  the  verdict,  and  submitting  the  ques- 
tion to  a  new  jury. 

The  motion  for  a  new  trial  will  be  overruled. 


Fbiezen  v.  Allemania  Fibe  Ins.  CSo. 
(Cfircuit  Court,  W.  D.  Wisconsin     May  18, 1886.) 

OoHPORATiONs— Foreign—Actions  against— Pleading. 

Rev.  St.  Wis.  §  2687,  subd.  11,  proyides  that  service  of  process  "can  be 
made  upon  a  foreign  corporation  only,  either  when  it  has  property  within  the 
state,  or  the  cause  of  action  exists  in  favor  of  a  resident  of  the  state. "  ffeld, 
in  an  action  brought  in  that  state,  against  such  a  corporation,  it'is  not  neces- 
sary that  the  existence  of  some  one  of  these  facts  should  be  alleged  in  the 
petition  to  give  the  court  jurisdiction,  and  the  failure  to  make  such  sdlega- 
tion  does  not  render  the  petition  demun-able. 

Afpbarancb — Gbnbbal — Effect  of— Transitory  Action. 

Where  an  action  which  is  transitory,  and  of  which  any  court  in  which  it 
was  brought  would  acquire  Jurisdiction  of  the  subject-matter,  is  instituted  in 
a  court  of  general  Jurisdiction,  and  the  defendant  enters  his  general  appear- 
ance, and  Dies  a  demurrer  to  the  petition,  he  cannot  afterwards  object  that 
the  court  has  no  jurisdiction  of  his  pei'non  on  account  of  defective  service  of 
process. 

Removal  of  Caubbs— Objection  to  Jurisdiction— Want  of  Service. 
Where  the  defendant  in  an  action  brought  in  the  state  court  has  been  prop- 
erly served  with  process,  and  he  afterwards  removes  the  case  to  the  federal 
court  under  the  provisions  of  the  removal  act  of  March  8, 1875,  he  cannot  ob- 
ject that  the  federal  court  has  no  jurisdiction  of  his  person  because  he  has 
not  been  served  with  process  in  the  federal  district  to  which  the  suit  has  been 
removed,  although  service  in  that  district  would  have  been  necessary  had  the 
suit  originally  been  brought  there. 

At  Law.     Motion  to  strike  out  demurrer  as  frivolous. 
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H.  W.  Chynoweth^  for  plaintiff. 
Btevens  &  Morris ^  for  defendant. 

BuNN,  J.  This  action  was  begun  by  the  plaintiff  in  the  circuit  court 
of  Dane  county,  Wisconsin,  upon  a  policy  of  fire  insurance  upon  prop- 
erty belonging  to  the  plaintiff,  situate  at  Glyndon,  in  the  state  of  Min- 
nesota, against  the  defendant,  a  corporation  organized  and  existing  un- 
der the  laws  of  Pennsylvania,  and  a  citizen  of  that  state.  The  complaint 
sets  forth  a  loss  of  the  property  by  fire,  and  claims  judgment  for  $1 ,  200, 
the  amount  of  the  insurance. 

The  summons  and  complaint  were  served  by  the  sheriff  of  Milwaukee 
county  upon  A.  B.  Myers,  the  defendant's  agent  doing  business  as  such 
at  the  city  of  Milwaukee,  on  February  24,  1886.    The  defendant  there- 
after, on  the  second  of  March,  by  its  attorneys,  Stevens  &  Morris,  served 
a  general  notice  of  appearance  in  the  action,  and  afterwards  put  in  a  de- 
murrer to  the  complaint  on  several  grounds:    (1)  That  the  court  has  no 
jurisdiction  either  of  the  person  of  the  defendant  or  the  subject  of  the 
action;  and  (2)  that  the  complaint  does  not  state  facts  suflBcient  to  con- 
stitute a  cause  of  action.     After  the  putting  in  of  this  demurrer  the  de- 
fendant took  the  necessary  steps  to  remove  the  cause  into  this  court,  ob- 
tained a  removal,  and  had  the  cause  docketed  here.     The  plaintiff  now 
moves  to  strike  out  the  demurrer  as  frivolous. 

The  defendant's  counsel  make  no  point  against  the  complaint  under 
the  second  cause  of  demurrer,  that  no  cause  of  action  is  stated,  but  urge 
the  one  going  to  the  jurisdiction  of  the  court,  and  insist  that  neither  the 
state  court  nor  this  court,  gets  any  jurisdiction  in  the  case  because  of  the 
statute  prescribing  the  method  of  service  upon  foreign  corporations. 
Chapter  120,  Rev.  St.  Wis.  §  2637,  provides  the  method  of  service  upon 
corporations,  both  domestic  and  foreign.  Subdivision  9  provides  for 
the  method  of  service  upon  insurance  corporations  not  organized  under 
the  laws  of  Wisconsin.  Subdivision  11  provides  for  service  upon  any 
other  foreign  corporation.  And  then,  in  the  same  subdivision,  comes 
this  provision:  "But  such  service  (»n  be  made  upon  a  foreign  corpora- 
tion only  either  when  it  has  property  within  the  state,  or  the  cause  of 
action  arose  therein,  or  the  cause  of  action  exists  in  favor  of  a  resident 
of  the  state." 

Defendant's  counsel  urge  that  under  this  provision  the  state  court 
got  no  jurisdiction  either  of  the  person  of  the  defendant  or  the  subject- 
matter  of  the  suit,  because,  the  cause  of  action  arising  in  Minnesota,  it 
does  not  appear  on  the  face  of  the  complaint  either  that  the  plaintiff  is 
a  resident  of  Wisconsin,  or  that  the  defendant  has  property  within  this 
state.  But  the  true  answer  to  this  plea  is:  Mrst,  these  facts  constitute 
no  part  of  the  plaintiff's  cause  of  action,  and  are  not  necessary  to  give 
the  court  jurisdiction  of  the  subject-matter  of  the  action,  and  therefore 
the  omission  to  set  them  out  in  the  complaint  does  not  render  it  demur- 
rable; and,  second,  allowing  the  service  to  have  been  insufficient  to  give 
the  court  jurisdiction  of  the  person  of  the  defendant,  a  general  appear- 
ance in  the  action  waived  the  defective  service,  and  subjected  the  de- 


Digitized  by 


Google 


FRIEZEN  9.  ALLEMANIA   FIRE  INS.  CO.  S51 

fendant  to  the  jurisdiction  of  the  court.  If  the  defendant  wished  to  ob- 
ject to  the  sufficiency  of  the  service,  his  proper  course  was  to  enter  a 
special  appearance  for  that  purpose,  and  move  to  have  the  suit  dis- 
missed. But  counsel  seem  to  assume  that  there  is  a  question  of  juris- 
diction arising  in  the  case  that  is  not  and  cannot  be  waived  by  a  gen- 
eral appearance,  putting  in  a  general  demurrer,  and  taking  steps  to  re- 
move the  cause  from  the  state  to  the  federal  court.  But  there  is  clearly 
no  ground  for  such  an  objection  to  the  jurisdiction  of  the  court,  either 
the  state  court  or  this  court.  The  action  is  transitory  in  its  character, 
and  may  be  brought  in  any  court  of  general  original  jurisdiction  in 
matters  at  common  law  when  proper  service  can  be  had  upon  the  de- 
fendant. 

It  will  frequently  happen  that  there  is  a  practical  difficulty  in  getting 
service  upon  a  foreign  corporation  so  as  to  subject  it  to  the  jurisdiction 
of  the  court;  but,  allowing  proper  service,  there  can  be  no  doubt  about 
the  jurisdiction  of  the  state  court  in  a  case  of  this  kind,  supposing  the 
plaintiff  to  be  a  citizen  of  Mimiesota,  as  the  defendant  alleges  in  its  affi- 
davit for  removal.  The  circuit  court  of  Dane  county  is  a  court  of  general 
original  jurisdiction  in  matters  arising  at  law  or  in  equity,  without  regard 
to  the  residence  or  citizenship  of  the  parties.  In  local  actions  it  would  not 
have  jurisdiction,  unless  the  subject  of  the  action  were  situate  within 
the  state.  But  in  transitory  actions  which  follow  the  person,  and  may 
be  brought  in  any  state  where  the  parties  happen  to  be,  and  where  proper 
service  can  be  had,  or  property  of  the  defendant  found,  the  court  has 
unrestricted  jurisdiction  of  the  subject-matter.  In  such  cases  the  diffi- 
culty, if  any  exists,  will  generally  relate  to  the  question  of  proper  serv- 
ice; and  I  think  that  is  the  only  question  that  could  have  been  raised 
here.  If  the  defendant  could  have  shown  by  affidavit  that  the  plaintiff 
was  a  citizen  of  Minnesota,  and  that  the  defendant  had  no  property  in 
this  state,  he  probably  could  have  got  the  case  dismissed  on  motion  by 
appearing;  specially  for  that  purpose;  it  appearing  by  the  complaint  that 
the  cause  of  action  did  not  arise  in  this  state.  But  by  entering  a  general 
appearance,  and  putting  in  a  general  demurrer,  the  defendant  waived 
any  defect  in  the  service,  and  by  proceeding  to  remove  the  case  to  this 
court  it  submits  itself  to  the  jurisdiction  of  the  court  in  a  case  standing 
as  this  does. 

There  can  be  no  question  that  this  court  has  jurisdiction  of  the  action. 
It  presents  a  controversy  between  citizens  of  different  states,  within  the 
provision  of  the  act  of  congress  of  March  3,  1875.  As  an  original  ac- 
tion, it  could  not  have  been  brought  in  this  court,  and  service  made  in 
Milwaukee,  which  is  in  another  district.  But  no  question  of  the  suit 
being  in  the  proper  district  can  be  made  now,  after  the  defendant  itself 
has  brought  the  case  here  by  removal,  as  in  so  doing  it  submits  itself, 
so  far  as  any  question  of  jurisdiction  over  the  person  is  concerned,  to  the 
jari.sdiction  of  this  court.  See  Johmtcn  v.  Trade  Ina.  Co. ,  132  Mass.  432; 
Clay  Fire  In$.  Co.  v.  Huron  Salt  &  Lumber  Cb.,  31  Mich.  346;  Mohr  & 
Mohr  DisHUing  Co,  v.  Inmrance  Qw.,  12  Fed.  Rep.  474;  Carstaira  v.  Me- 
chanics' ik  Traders^  Iria.  Co.^  13- Fed.  Rep.  823;  Dennkk  v.  Railroad  Cb., 
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103  U.  S.  11;  Edioards  v.  Omnecticia  Mut.  Ina.  Co.,  20  Fed,  Rep.  452; 
Qongar  v.  Galena  <b  (7.  -R.  Cb.,  17  Wis.  477;  Upper  Mssissippi  Trcmsp.  Oo. 
V.  iVhittcJcer,  16  Wis.  220. 

The  demurrer  will  be  stricken  out,  and  the  defendant  given  20  days' 
time  to  answer  the  complaint,  upon  condition  of  waiving  service  of  no- 
tice of  trial,  or  accepting  short  notice  of  trial,  for  the  term  of  court  to 
open  on  the  first  Monday  in  June. 


Friezen  v.  Allesiania  Fire  Ins.  Co. 
(OircuU  Court,  W.  D.  WUcarain,    1887.) 

L  Insurancb—Firb  — Action  oh  PoLtcr  — Six  Months*  LnnrATiON  —  From 
What  Date  Reckoned. 

A  policy  of  fire  insurance  provided  that  an  action  to  recover  upon  the  pol- 
icy for  a  loss  should  be  commenced  within  six  months  after  the  fire  occurred, 
and  also  that  arbitrators  should  be  appointed  to  ascertain  the  amount  of  loss, 
and  no  action  should  be  brought  until  they  had  made  an  award,  and  nothing 
should  be  due  and  payable  under  the  policy  until  60  days  after  the  comple- 
tion of  all  the  requirements  of  the  policy.  Held,  these  provisions  shoula  all 
be  construed  together,  and  the  six-months  limitation  be  reckoned,  not  from 
the  occurrence  of  the  fire,  but  from  the  expiration  of  the  60  days,  when  the 
loss  was  due  and  payable.  Under  any  other  construction  the  insured's  right 
of  action  might  be  barred  before  it  had  accrued. 

8,  Same— Interest— Alienation— "Sale,  Transfer,  or  Oonvbtanob"— Mort 

GAGE. 

The  policy  also  provided  that  "the  interest  of  the  insured  is  the  entire,  un- 
conditional, and  sole  ownership  of  the  property,  and  that  the  policy  shall 
become  void  by  the  sale  or  transfer,  or  any  change  in  title  or  possession,  of 
•  the  property  insured,  whether  by  legal  process  or  judicial  decree,  or  volun- 
tary transfer  or  conveyance, "  etc.  At  tne  time  the  policy  was  issued  there 
was  an  outstanding  mortgage  on  the  property,  and  the  insured;  after  receiv- 
ing the  policy,  executed  another  mortgage  upon  it.  Held,  neither  of  these 
mortgages  was  a  voluntary  sale,  trani^fer,  or  conveyance  ot  the  property  wiUiin 
the  meaning  of  the  policy,  nor  did  either  have  the  effect  to  vitiate  the  policy; 
especiaUy  as  the  insured  was  asked  no  questions  as  to  any  outstanding  mort- 
gage, and  made  no  agreement  as  to  future  ones. 

At  Law. 

H.  W.  ChynoweOij  for  plaintiflf. 

Stevens  <k  Morris,  for  defendant. 

BuNN,  J.  This  is  an  action  brought  to  recover  a  loss  under  a  policy 
of  insurance  against  fire  issued  by  the  defendant  company  to  one  C. 
Friezen,  and  afterwards  duly  assigned  to  the  plaintiff.  A  jury  was 
waived  by  the  parties  in  writing,  and  the  case  tried  before  the  court. 
The  facts  are  stipulated,  and  are  as  follows:  The  insurance  company  have 
had  an  agent  in  Wisconsin,  located  at  Milwaukee,  since  1880.  The 
policy  was  duly  issued  by  the  defendant  company  on  April  8,  1885,  by 
which  they  insured  the  said  C.  Friezen  against  loss  by  fire  upon  his  two- 
story  frame  hotel  building  and  addition,  situate  in  Grlyndon,  Minnesota, 
and  the  furniture  therein,  in  the  sum  of  $1  ;200.    Eight  hundred  dollars  of 
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this  was  upon  the  building,  and  four  hundred  upon  the  furniture  therein, 
^beds,  bedding,  etc.  On  June  28,  1885,  the  building  and  furniture  in- 
*  sured  were  accidentally  and  by  misfortune  totally  destroyed  by  fire. 
The  insured,  immediately  upon  the  happening  of  the  fire,  gave  notice 
thereof  to  the  company,  and  as  soon  as  possible,  to- wit,  on  thirty-first 
July,  made  and  rendered  to  the  defendant  proofs  of  the  loss,  amounting 
to  $1,098.30.  The  plaintiff,  upon  assipjnment  of  the  policy  and  cause 
of  action  to  her,  demanded  payment,  but  the  company  declined  to  pay. 
On  the  tenth  of  September,  1885,  the  defendant  company,  through  its 
agent  at  Chicago,  demanded  of  the  insured  that  he  submit  to  an  exami- 
nation under  oath  touching  the  loss,  and  insisted  that  the  company  had 
the  right  to  have  such  examination  t^ke  place  at  their  office  at  Pittsburgh, 
Pennsylvania,  but  offered  to  allow  the  insured  to  be  examined  at  their 
office  in  Chicago.  The  insured  offered  to  submit  to  examination  at  his 
home  in  Glyndon,  or  at  any  point  in  Miimesota  at  a  reasonable  distance 
from  his  home.  They  could  not  agree  upon  the  place  for  examination, 
and  afterwards,  in  February,  there  was  some  move  to  arbitrate  the  ques- 
tion; the  insured  offering  and  demanding  that  it  be  arbitrated,  and  set- 
ting a  day  for  such  purpose,  and  notifying  the  defendant  company.  But 
no  arbitration  or  examination  was  ever  had.  There  was  a  chattel  mort- 
gage for  $1,100  executed  by  the  assured  on  March  18,  1885,  upon  the 
furniture  of  the  hotel,  and  which  was  still  subsisting  at  the  time  the 
policy  was  issued;  and  after  the  issuance  of  the  policy,  on  June  17, 1885, 
Friezen  executed  a  second  mortgage  upon  a  portion  of  the  property,  to- 
wit,  the  pool-table  and  some  other  articles  of  saloon  furniture,  to  secure 
the  sum  of  $115.  There  was  no  delivery  or  change  of  possession  of  the 
property  under  either  mortgage,  and  nothing  to  show  when  either  of 
them  was  to  become  due. 

The  defendant  makes  three  defenses  to  the  action:  (1)  That  the  court 
has  no  jurisdiction  of  the  subject-matter  of  the  action,  or  of  the  defend- 
ant corporation;  (2)  that  the  action  is  barred  by  the  six-months  limit- 
ation provided  for  in  the  policy  for  bringing  tiie  action;  (3)  that  the 
plaintiff  is  barred  from  recovering  on  account  of  the  two  mortgages  upon 
the  personal  property  on  which  $400  of  the  insurance  was  placed. 

This  case  was  before  the  court  on  a  former  occasion  upon  demurrer, 
when  the  same  questions  as  to  jurisdiction  of  the  court  were  relied  upon 
and  decided,  and  it  was  then  held  that,  as  the  action  was  transitory  in 
its  nature,  it  was  not  necessary  to  bring  suit  in  Minnesota,  where  the 
property  was  situate;  and  that,  as  the  summons  was  served  upon  the 
company's  agent  in  Wisconsin,  and  the  company,  by  its  attorneys,  had 
put  in  a  general  appearance  in  the  action,  and  taken  steps  to  remove  the 
case  into  this  court,  that  the  court  had  acquired  jurisdiction  of  the  case 
and  of  the  person  of  the  defendant.  I  see  no  reason  for  changing  the 
ruling  then  made.     See  antSj  349. 

Bearing  upon  the  other  defenses  above  named,  are  the  following  pro- 
visions in  the  printed  portions  of  the  policy: 

"(1)  The  assured  hereby  covenants  and  agrees  that  any  application,  plan* 
survey*  or  description  referred  to  ixk  this  policy  is  true,  and  shall  be  and  form 
v.30F.no.5— 23 
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part  of  this  policy,  and  a  warranty  by  the  assured  that  no  fact  material  to  the 
risk,  or  relating  to  its  condition,  situation,  or  occupancy,  has  been  concealed 
nor  misrepresented,  and  that  the  interest  of  the  assured  therein  has  been  truly 
stated  to  this  company;  it  being  understood,  unless  otherwise  expressed  in 
this  policy,  that  the  interest  of  the  assured  is  the  entire,  unconditional*  and 
sole  ownership  of  the  property,  and  that  all  buildings  intended  to  be  insured 
by  this  policy  stand  on  ground  owned  in  fee-simple  by  the  assured. 

"This  policy  shall  become  void  and  of  no  effect  by  the  sale  or  transfer,  or 
any  change  in  title  or  possession,  of  the  property  insure^J,  whether  by  legsl 
process  or  judicial  decree,  or  voluntary  transfer  or  conveyance. 

"The  amount  of  sound  value  and  of  the  loss  or  damage  shall  be  determined 
by  agreement  between  the  company  and  the  assured;  but  if  at  any  time  differ- 
ences shall  arise  as  to  the  amount  of  any  loss  or  damage,  or  as  to  any  ques- 
tion, matter,  or  thing,  (except  the  validity  of  the  contract,  or  the  liability  of 
the  company,)  concerning  or  arising  oht  of  this  insurance,  every  such  differ- 
ence shall,  at  the  request  of  either  party,  be  submitted,  at  equal  expense  of 
the  parties,  to  competent  and  impartial  persons,  one  to  be  chosen  by  each 
party,  and  the  two  so  chosen  shall  select  an  umpire  to  act  with  them  in  case 
of  their  disagreement;  and,  until  such  an  appraisement  is  held,  the  loss  shall 
not  be  payable,  and  the  award  in  writing  of  any  two  of  them  shall  be  binding 
and  conclusive  as  to  the  amount  of  such  loss  or  damage,  or  as  to  any  ques- 
tion, matter,  or  thing  so  submitted. 

"The  assured  shall,  whenever  required,  submit  to  examinations  under  oath 
by  any  person  appointed  by  this  company,  and  subscribe  to  such  examina- 
tion when  reduced  to  writing,  and  shall  also,  as  often  as  required,  produce 
their  books  of  account  and  other  vouchers,  or  certified  copies  thereof,  and  ex* 
hibit  the  same  for  examination  at  the  office  of  this  company,  in  the  city  of 
Pittsburgh,  and  permit  extracts  and  copies  thereof  to  be  made. 

"As  soon  after  the  fire  as  possible,  proofs  of  loss,  being  a  particular  state- 
ment of  the  loss,  shall  be  rendered  to  the  company,  signed  and  sworn  to  by 
the  assured,  stating  such  knowledge  or  information  as  the  assured  has  been 
able  to  obtain  as  to  the  origin  and  circumstances  of  the  fire,  and  also  stating 
the  title,  and  all  other  insurance  covering  any  of  the  property,  and  the  copy 
of  the  written  parts  of  all  policies,  and  the  occupation  of  the  entire  premises. 
The  assured  shall  also  furnish  such  further  particulars,  and  such  cei-tificates 
of  a  magistrate  or  officer  charged  with  the  duty  of  investigating  fires,  as  may 
be  required.  And  if  loss  or  damage  be  claimed  upon  buildings,  fixtures,  or 
machinery,  the  assured  shall,  if  required,  furnish  plans  and  specifications 
thereof,  which  shall  form  a  part  of  the  particular  statement  or  proof  of  loss. 
The  claim  shall  not  be  due  and  payable  until  sixty  days  after  the  full  comple- 
tion of  all  the  requirements  herein  contained. 

"It  is  furtnermore  hereby  expressly  provided  and  mutually  agreed  that  no 
suit  or  action  against  this  company  for  the  recovery  of  any  claim  by  virtue  of 
this  policy  sliall  be  sustainable  in  any  court  of  law  or  chancery  until  after  an 
award  shall  have  been  obtained  fixing  the  amount  of  such  claim  in  the  man- 
ner therein  provided,  and  after  proofs  of  loss  have  been  rendered  in  due  form 
to  the  company,  nor  unless  such  suit  or  action  shall  be  commenced  within  six 
months  next  after  the  fire  has  occurred. " 

1.  Is  the  action  barred  by  the  six-months  limitation  in  the  policy? 
The  loss  occurred  on  June  23,  1885.  Proofs  of  loss  were  made  and  ren- 
dered to  the  company  July  31,  1885.  By  the  provisions  of  the  policy 
the  loss  was  not  payable  until  60  days  after  proof  of  loss,  or  until  Sep- 
tember 30, 1885.  The  summons  was  served  on  February  24,  1886,  and 
a  general  appearance  in  the  action  made  by  the  company  on  March  2d 
following,  80  that,  if  the  six>months  limitation  commenced  to  run  from 
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the  day  of  the  fire,  the  action  is  harred.  If  from  the  time  when  the  ac- 
tion might  have  been  commenced,  which  was  60  days  after  proofs  of  loss, 
or  September  30th,  then  the  action  was  brought  in  time. 

It  is  evident  a  literal  construction  of  the  six-months  clause,  standing 
apart  from  the  other  provisions  of  the  policy,  would  bar  the  action.  But 
I  am  of  opinion  that  all  the  provisions  should  be  considered  together; 
and,  if  possible,  such  a  reasonable  construction  given  them  as  will  give 
proper  effect  to  each  part,  because  it  should  not  be  considered  that  it  was 
in  the  contemplation  of  the  parties  that  any  one  of  these  several  pro- 
visions should  be  inoperative.  Now,  if  a  literal  construction  shall  be 
given  to  the  six-months  clause,  what  will  be  the  effect?  '  Here  are  vari- 
ous provisions  bearing  materially  on  the  question  of  time, — that  allow- 
ing examination  under  oath,  and  the  production  of  books  and  vouchers, 
and  more  especially  the  provisions  respecting  arbitrators,  and  the  one 
giving  60  days  in  which  to  pay  after  all  these  things  have  taken  place, 
and  the  amount  of  loss  fixed  by  an  award.  An  arbitration  is  like  a  law- 
suit in  this,  at  least,  that  it  takes  time.  Arbitrators  must  be  agreed 
upon  who  will  take  upon  themselves  the  duties  of  investigating  the  facts, 
and  making  a  just  award;  witnesses  must  be  had;  adjournments  and  con- 
tinuances must  have  been  contemplated, — for  these  are  among  the  usual 
incidents  to  an  arbitration.  So  that  it  is  easy  to  see,  considering  what 
the  parties  must  have  had  in  view,  without  fault  on  the  part  of  either, 
and  using  all  the  diligence  in  their  power,  four  months  might  very  well 
be  taken  in  arbitrating  the  question  of  loss  and  all  the  other  questions 
between  them  before  a  final  award  could  be  reached.  Then  no  action 
would  lie  until  60  days  more  had  elapsed,  when  the  6  months  from 
the  time  of  the  fire  would  be  gone,  and  the  assured's  right  of  action  gone 
with  it,  if  a  literal  construction  is  to  be  given  to  this  provision.  Would 
not  such  a  construction  defeat  the  provision  itself,  because  a  reasonable 
time  must  be  given  for  the  assured  to  assert  his  right?  It  is  not  in  the 
power  of  the  parties  to  give  a  right  of  action  in  case  of  a  loss,  and  at  the 
same  time  provide  that  there  shall  be  no  reasonable  time  in  which  to  as- 
sert it. 

It  will  be  seen  that,  undfr  such  a  construction,  four  months  is  the 
utmost  time  the  assured  would  have  in  which  to  bring  his  action,  al- 
lowing that  no  time  at  all  were  taken  for  making  proofs  of  loss,  for  ex- 
amination under  oath,  and  for  arbitration.  This  would  seem  like  a 
rather  short  time,  and,  if  it  were  yet  an  open  question,  it  might  be  well 
to  consider  how  far  the  limitation  provided  by  law,  which  in  this  case 
would  be  six  years,  may  be  shortened  and  shrunk  by  the  greed  of  one 
or  other  of  the  contracting  parties.  But  the  law  is  settled  that  it  is 
competent  for  the  parties  to  agree  upon  a  time  shorter  than  that  allowed 
by  law,  provided  some  reasonable  time  is  given  in  which  the  party  may 
assert  his  right  in  court. 

In  Riddleabarger  v.  Hartford  Ins.  Co.,  7  Wall.  386,  the  limitation  waa 
12  months,  and  the  court  sustained  it.  In  McFarland  v.  Peabody  his. 
Co.,  6  W.  Va.  427,  the  provision  was  6  months,  and  the  money  due 
90  days  after  proof  of  loss  made.     The  company  offered  to  prove  that 
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the  suit  was  begun  (as  the  fact  was)  more  than  6  months  after  the  90 
days  had  expired,  when  the  debt  became  due.  The  court  held  the  pro 
vision  binding. 

There  are  many  other  cases  where  a  twelve-months  and  six-months 
limitation  have  been  sustained ;  but  in  all  cases  I  have  been  able  to 
find,  excepting  two,  where  the  question  has  been  raised,  the  six  months 
or  twelve  months  have  been  held  to  run  from  the  time  the  cause  of  action 
accrues,  and  not  from  the  time  of  the  loss.  Such  a  construction  seems 
to  be  unavoidable  in  order  to  give  the  assured  any  reasonable  time  after 
the  debt  becomes  due  in  which  to  bring  his  action. 

The  company  having  secured  itself  against  action  brought  for  60  days 
after  the  amount  of  loss  is  fixed  by  arbitration,  it  could  hardly  have 
been  within  the  contemplation  of  the  parties  that  this  same  60  days, 
during  which  the  remedy  is  suspended,  should  constitute  a  part  of  the 
six  months  which  the  assured  is  to  have  in  which  to  bring  his  action. 
Indeed,  there  is  no  legal  liability  until  the  60  days  have  expired,  and 
certainly  there  could  be  no  great  propriety  in  providing  for  a  time  for 
bringing  the  action  which  should  cover  a  period  when  there  was  no  legal 
liability  on  the  part  of  the  company  to  be  sued.  It  would  be  some- 
thing more  than  absurd  to  give  the  insured  six  months  in  which  to 
bring  action,  and  at  the  same  time  provide  that  a  large  part  or  the  whole 
of  the  time  so  given  should  be  taken  up  by  a'  period  when  there  is  no 
legal  liability,  and  no  action  can  be  brought.  It  would  savor  too  much 
of  cutting  off  the  remedy  entirely.  Such  a  construction  would  make 
the  different  provisions  as  to  time  wholly  inconsistent  with  one  another. 
It  is,  I  think,  more  rational  to  say,  considering  these  provisions  as  to 
time  altogether,  that  what  the  parties  contemplated  was  that,  after  the 
loss  became  due  and  payable,  the  assured  should  have  six  months  within 
any  part  of  which  time  he  might  bring  his  suit.  Such  a  construction 
preserves  the  rights  and  remedies  of  the  parties,  and  does  justice  to  | 

both ;  while  the  other  construction  might  in  many  cases,  without  any  j 

fault  on  the  part  of  the  assured,  cut  off  his  remedy  by  giving  him  no  \ 

time,  or  an  unreasonably  short  one,  in  which  to  assert  it,  which  the  law 
would  not  allow,  as  being  against  public  p^icy.  The  language  of  these 
provisions  is  that  of  the  company ;  and,  if  there  is  any  uncertainty  about 
the  meaning,  it  should  be  construed  most  strongly  against  the  party 
using  it,  and  in  favor  of  the  assured  as  he  might  be  reasonably  pre- 
sumed to  have  understood  it.  See  the  following  leading  cases,  where 
the  same  construction  has  been  placed  upon  similar  provisions:  Barber 
V.  Rre  &  Marine  Ins.  Go.  of  Wheeling,  16  W.  Va.  658;  Chandler  v.  St. 
Pavl  Rre  &  Marine  Ins.  Cb.,  21  Minn.  85;  Stem  v,  Niagara  Mre  Ins. 


Co.,  89  N.  Y,  315;  Spare  v.  Home  MvJt.  Ins.  Co.,  17  Fed.  Rep 


Hay  V.  Star  Mre  Ins.  Co.,  77  N.  Y.  235;  Mayor  of  New  York  v.  Ha  nUton 
Rre  Ins.  Co.,  39  N.  Y.  45;  EUis  v.  Council  Bluffs  Ins.  Co.,  64  Iowa  507, 
20  N.  W.  Rep.  782;  Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  364;  Hefiessey 
V.  Manhattan  Rre  Ins.  Co.,  28  Hun,  98. 

We  have  been  referred  by  defendant's  counsel  to  a  manuscript  oJinion 
by  Judge  McAllister  in  the  appellate  court  for  the  First  lUino  3  dis- 
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txict,  in  the  case  of  AUemania  Ins.  Cb.  v.  LitUe,  in  an  action  upon  a  pol- 
icy  like  the  one  in  suit,  and  issued  by  the  same  company,  where  a 
different  ruling  was  had,  though  this  precise  question  does  not  seem  to 
have  been  pnssented.  In  that  case  the  fire  occurred  on  August  23d. 
The  action  was  begun  February  24th  following,  six  months  and  one  day 
after  the  fire.  The  trial  court-was  asked  by  the  defendant  company  to 
instruct  the  jury  that  if  they  believed  from  the  evidence  that  the  prop- 
ertj'  was  destroyed  by  fire,  and  that  such  fire  occurred  on  the  twenty- 
third  day  of  August,  and  that  suit  was  not  commenced  until  the  twenty- 
fourth  of  February,  then  the  plaintiff  could  not  recover.  This  instruc- 
tion the  court  refused  tp  give  as  asked,  but  modified  it,  by  telling  the 
jury  that  what  the  facts  were  as  to  when  the  fire  occurred,  and  when  the 
property  was  destroyed,  must  be  determined  by  the  jury  by  a  consider- 
ation of  all  the  evidence  in  the  case.  A  verdict  being  found  for  the 
plaintiff,  the  appellate  court  reversed  the  case,  holding  that  the  instruc- 
tion asked  by  the  defendant  should  have  been  given;  that  the  six 
months  b^an  to  run  from  the  day  the  fire  first  occurred,  August  23d, 
and  that  there  was  no  question  to  submit  to  the  jury  as  to  when  the 
property  was  destroyed,  and  that  the  instruction  given  on  that  question 
was  erroneous.  Probably  the  reason  why  the  question  raised  in  the  case 
at  bar  was  not  presented  to  the  court,  and  decided  in  the  Oase  of  Little,  was 
that  the  supreme  court  of  Dlinois,  in  the  case  of  Johnson  v.  Hurnboldt 
Ins.  Cb.,  91  111.  92,  had  already  decided  the  same  question  adversely  to 
the  construction  now  contended  for  by  the  assured,  which  decision  was 
binding  on  the  appellate  court.  That  case  and  the  case,  of  FuUam.v. 
New  York  Union  Bis.  Cb.,  7  Gray,  61,'  are  the  only  ones  I  have  been 
able  to  find,  though  there  may  be  others,  which  hold  that  the  clause 
limiting  the  time  for  bringing  the  action  should  receive  a  literal  con- 
struction according  to  its  plain  meaning  standing  alone,  and  without 
reference  to  the  other  provisions  bearing  on  the  question  of  time.  They 
are  both  expressly  disapproved  by  the  New  York  court  of  appeals  in 
Steen  v.  Niagara  Fire  Ins.  Go.,  89  N.  Y.  315.  And  the  Illinois  case  is 
disapproved  in  Barber  v.  Mre  &  Marine  Ins.  Co.,  16  W.  Va.  658.  The 
court  in  each  of  those  cases  appear  to  have  foUowed  the  usual  rule  of  in- 
tei'pretation  that  a  provision  of  a  written  instrument  is  to  be  construed  ac- 
cording to  the  natural  and  plain  meaning  of  the  wbrds,  without  reference  to 
another  qualifying  rule  that  where  there  are  different  clauses  which,  ac- 
cording to  such  rule  of  interpretation,  would  be  in  conflict  with  each 
other,  they  should  all  be  construed  together,  and  such  a  construction 
given  them,  if  possible,  as  wiU  give  proper  effect  to  each  part,  without 
doing  violence  to  either. 

2.  Was  the  policy  made  void  by  the  mortgages  upon  the  personal  prop- 
erty, one  executed  before  and  the  other  after  the  risk  was  taken?  It 
seems  quite  evident,  as  was  said  by  the  court  in  Cominercial  Ins.  Oo.  v. 
Spankneble,  52  111.  53,  that  a  party  claiming  such  a  forfeiture  is  Oricti 
juris,  and  must  bring  himself  strictly  within  the  clause  of  forfeiture  to 
defeat  the  right.  These  various  provisions  in  the  policy,  bristling  with 
conditions  intended  to  hedge  the  right  of  the  underwriters,  and  contained 
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in  the  printed  portion  of  the  policy,  are  put  there  by  the  company,  and 
for  its  benefit,  before  any  contract  of  insurance  is  made.  If  there  is  any 
ambiguity  in  the  language  so  as  to  render  it  capable  of  two  constructions, 
that  should  be  adopted  which  will  give  effect  to  the  policy,  and  carry 
out  the  intention  of  the  parties,  because  it  must  be  considered,  in  the 
absence  of  fraud,  to  have  been  within  the  contemplation  of  the  piarties 
when  the  insurance  company  has  issued  its  policy,  and  accepted  the 
premium,  that  in  case  of  a  loss  the  company  is  to  pay,  unless  there  has 
been  some  clear  and  manifest  breach  of  the  conditions  on  the  part  of  the 
insured  which  works  a  forfeiture  of  his  right. 

Now,  the  language  of  the  policy  in  regard  to  title  is  that  "the  interest 
of  the  assured  is  the  entire,  unconditional,  and  sole  ownership  of  the 
property,  and  that  the  policy  shall  become  void  by  the  sale  or  transfer, 
or  any  change  in  title  or  possession,  of  the  property  insured,  whether 
by  legal  process  or  judicial  decree,  or  voluntary  transfer  or  conveyance." 
Was  the  mortgagor  the  entire  and  sole  owner  of  the  property  within  the 
meaning  of  the  first  clause,  when  the  policy  was  issued,  or  does  the  sub- 
sequent mortgage  constitute  a  voluntary  sale,  transfer,  or  couveyance  of 
the  property,  the  mortgage  not  being  foreclosed,  nor  the  possession  of 
the  assured  disturbed?  I  think  both  branches  of  this  inquiry  must  be 
answered  in  favor  of  the  insured.  A  mortgage,  unaccompanied  by  any 
change  in  the  possession,  is  not  a  sale,  transfer,  or  alienation  within  the 
ordinary  acceptation  of  these  terms.  The  mortgagor  is  still  the  owner. 
A  mortgage  is  an  incumbrance  upon  the  property  created  for  the  purr 
pose  of  securing  the  payment  of  money,  but  it  is  not  a  sale  or  alienation, 
within  thiB  usually  accepted  meaning  of  those  words.  The  mortgagor 
still  retains  the  exclusive  possession  and  the  general  right  of  property, 
and  has  the  same  insurable  interest  that  he  had  before  the  mortgage  was 
executed,  as,  if  the  property  bums,  his  debt  remains  unpaid,  and  the 
entire  loss  falls  on  him.  It  does  not  appear  any  questions  were  asked 
the  insured  in  regard  to  incumbrances  upon  the  property ;  and,  if  it  had 
been  intended  that  he  should  guaranty  that  the  property  was  free  from  in- 
cumbrance, and  that  no  incumbrance  should  in  future  be  put  upon  it,  it 
would  have  been  an  easy  matter  to  have  used  language  to  convey  such  a 
meaning  clearly  As  nothing  is  said  of  mortgages,  and  the  language 
used  does  not  necessarily  or  fairly  include  mortgages,  it  must  be  pre- 
sumed that  the  parties  did  not  intend  to  provide  against  them. 

If  a  mortgage  constitutes  an  alteration  or  change  in  title,  it  is  not  such 
a  one  as  is  specified  in  the  policy.  It  is  not  a  sale  or  transfer,  either  by 
legd  process  or  judicial  decree,  or  by  voluntary  transfer  or  conveyance. 
The  terms  "entire  and  sole  ownership,"  as  used  in  the  policy,  is  calcu- 
lated to  distinguish  the  ownership  which  the  assured  must  have  film 
that  of  a  part  ownership,  which  the  policy  would  not  allow.  Nor  isihe 
interest  of  the  mortgagor  other  than  unconditional,  as  is  that  of  a  pleAee 
or  mortgagee,  which  is  conditional.  Of  course,  if  the  debt  is  not  p  id, 
the  mortgagee  may  seize  and  sell  the  property;  but  so  it  might  als(  be 
seized  and  sold  on  attachment  or  execution,  which  sale  in  either  ase 
would  come  within  the  conditions  of  this  provision.     It  was  lately  r  led 
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in  the  Eighth  circuit,  in  the  case  of  Waller  v.  Northem  Assur.  Co. ,  10  Fed. 
Rep.  232,  under  a  similar  clause,  where  the  interest  of  the  assured  was 
that  of  a  mortgagee  in  possession  instead  of  being  the  general  owner, 
that  a  failure  to  disclose  that  fact  rendered  the  policy  void.  The  inter- 
est of  the  assured  was  a  conditional  one,  and  he  was  not  the  owner, 
whereas  he  had  stipulated  that  his  interest  was  unconditional,  and  that 
he  was  the  sole  owner. 

It  seems  tob  me  clear  upon  principle,  and  I  think  the  adjudged  cases 
quite  uniform  in  holding,  that  either  a  chattel  or  real-estate  mortgage 
executed  before  or  after  the  policy  is  issued,  does  not  come  within  such 
a  provision  as  that  contained  in  the  policy.  I  refer  to  a  few  of  the  lead- 
ing cases:  Kronk  v.  Birmingham  Ins.  Co.j  91  Pa.  St.  300;  Judge  v.  Canr 
necticut  Ins,  Cb.,  132  Mass.  521;  Carson  v.  Jersey  Oily  Ins.  Oo,y  39  Amer. 
Rep.  584;  Commercial  Im,  Go,  v.  Spanhieble^  62  111.  53;  Hartford  Ins.  Co. 
v.  Walsh^  54  111.  164;  Aurora  Fire  Ins.  Co.  v.  Eddy,  55  111.  213;  Lcryv. 
Home  Ins.  Co.,  24  Minn,  315;  Smith  v.  MonmoiUh  Ins.  Co.,  50  Me.  96; 
Shepherd  v.  Union  Mid.  Ins.  Cb.,  38  N.  H.  232;  Byers  v.  Insurance  Co., 
35  Ohio  St.  606;   Van  Deusea  v.  Charter  Oak  Ins.  Co.,  1  Rob.  (N.  Y.)  55. 

The  plaintiff  is  entitled  to  a  judgment  for  the  sum  of  $1,098.30,  with 
interest  at  7  per  cent,  from  September  30,  1885. 


Keary  and  others  v.  Mutual  Reserve  Fund  Life  Ass'n. 
(Circuit  Court,  E.  D.  Missouri.    March  24,  1887.) 

1.  Life  Insurance— Plbadino — Misjoinder. 

Where  a  policy  of  insurance  provides  for  the  payment  of  different  sums  to 
different  parties,  it  is  improper  for  the  beneficiaries  to  Join  in  one  action  to 
recover  the  several  sums  due. 

2.  Same— Amendment— Process. 

Where,  however,  all  the  beneficiaries  have  Joined,  and  a  demurrer  to  the 
petition  has  been  sustained,  it  may  be  ordered  that  each  plaintiff  file  his  sep- 
arate petition  upon  his  cause  of  action,  and  that  the  defendants  be  ruled  to 
answer  without  further  service  of  process. 

At  Law.     On  demurrer  to  petition. 

W,  B.  Thompson  and  M.  McKeag,  for  plaintiflfe. 

W.  0.  &  Jos.  0.  Jones,  for  defendant. 

Brewer,  J.  This  suit  is  on  an  insurance  policy  for  $10,000.  The 
policy  provides  for  the  payment  of  $2,000  to  one  party,  $1,000  to  an- 
other, and  so  on.  All  the  dififerent  parties  in  interest,  beneficiaries  ia 
the  policy,  have  joined  in  one  action,  and  the  demurrer  is  on  the  ground 
of  improper  joinder  of  causes  of  action.  The  petition  states  the  condi- 
tion under  which  the  policy  matured.  It  states  the  promise  on  the  part 
of  the  insurance  company  in  one  instrument  to  pay  different  sums  of 
money  to  different  parties.     Of  course,  there  may  be  a  unity  of  interest 
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in  the  subject-matter  of  the  action,  but  there  is  no  unity  of  interest  in  the 
relief  desired.  If,  for  instance,  one  of  these  beneficiaries  is  paid,  the 
others  have  no  interest  in  and  are  not  prejudiced  by  that  payment;  and 
he  has  no  interest  in  the  money  which  is  due  the  other  beneficiaries. 
Each  one  has  a  separate  interest  in  the  money  which  by  the  terms  of  the 
policy  is  payable  to  him  or  to  her.  I  think,  therefore,  under  the  prac- 
tice which  obtains,  and  the  rule  laid  down  under  the  state  Code,  the  de- 
murrer will  have  to  be  sustained.  But  all  the  parties  plaintiff  are  in 
court.  The  defendant  is  in  court.  All  the  causes  of  action  are  stated, 
and  I  think  it  is  within  the  power  of  the  court,  and  the  order  will  so  be  ^ 
made,  after  sustaining  the  demurrer,  that  each  plaintiff  may  file  his  or 
her  petition  upon  his  or  her  cause  of  action,  and  without  other  process 
the  defendant  will  be  ruled  to  answer  within  30  da3rs  each  petition. 

I  may  add  that  in  this  matter,  although  my  Brotiier  Thayer  sat  with 
me  on  the  bench,  he  took  no  part  in  the  decision,  it  being  disposed  of  ' 
by  myself  alone. 


AuFFMORDi^  and  otiiers  v.  Hedden,  Collector. 
(CirouU  Court,  8.  D.  JVw  Tark.    December  10, 11,  1886.) 

1.  CusTOiCB  Duties— Reappraisembnt— Rights  of  Impobtbb. 

The  importer  has  a  right  to  be  present  when  the  reappralsers  view  his 
goods,  to  see  that  they  are  his  goods,  and  to  make  such  statements  as  are  per- 
tinent to  the  case. 

2.  Same— Powebs  of  Rbapfbaibebs— Witnesses. 

The  reappraisement  is  an  appraisal  on  view,  and  the  reappraisers  have  the 
power  to  ascertain  the  value  of  the  merchandise  by  reasonable  ways  and 
means,  (Rev.  St.  U.  S.  §  2902,)  and  to  determine  what  witnesses,  if  any,  it  is 
proper  for  them  to  examine. 
8.  Same— Mekchant  Affkaisbb  kot  an  "Offioee." 

The  merchant  appraiser  is  not  an  "officer,"  within  the  meanini;  of  article 
2,  §  2,  of  the  constitution  of  the  United  States. 
4.  Same— Exaction  of  Feb. 

The  exaction  by  the  collector  of  customs,  of  the  importer,  of  a  If ee  for  the 
compensation  of  the  merchant  appraiser,  is  unauthorized  by  law. 

The  issue  involved  in  this  case  was  the  legality  of  reappraisement  pro- 
ceedings before  the  United  States  general  appraiser  and  merchant  ap- 
praiser, at  the  port  of  New  York,  on  April  8,  1886.  The  plaintiffs,  C. 
A.  AufFmordt  &  Co.,  imported  from  Bremen,  per  the  steamer  Main,  cer- 
tain manufactures  of  silk  and  cotton,  which  were  entered  at  the  custom- 
house at  the  port  of  New  York  on  March  13,  1886.  The  value  of  the 
merchandise  in  the  invoice  was  6,249  francs  50  centimes.  After  deduct- 
ing the  charges  as  expressed  in  the  invoice,  it  left  the  value  at  5,977 
francs  20  centimes.  The  plaintiffs,  at  the  time  of  making  their  entry, 
voluntarily  added  to  the  invoice  value  1,092  francs  80  centimes,  making 
the  entered  value  of  the  goods  7,070  fran(».  The  collector  of  customs 
at  the  port  of  New  York,  upon  an  examination  and  appraisal  of  the 
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goods,  ftdvanced  the  valuation  thereof  to  the  sum  of  7,510  francs  10 
centimes,  and  payment  of  duties  was  exacted  upon  the  additional  num- 
ber of  francs,  to-wit,  440  francs  10  centimes.  No  penalty  was  exacted 
or  paid.  The  plaintiffs,  on  March  22,  1886,  gave  to  the  collector  notice 
of  dissatisfaction  with  such  appraisement,  and  requested  a  reappraise- 
ment  pursuant  to  law,  (Rev.  St.  §  2930;)  on  the  receipt  of  which  Col- 
lector Hedden,  the  defendant,  selected  and  appointed  James  C.  McCreery 
as  a  merchant  appraiser,  to  be  associated  with  United  States  General  Ap- 
praiser Brower,  to  examine  and  appraise  the  value  of  said  goods  agree- 
ably to  the  provisions  of  the  statute. 

The  plaintiffs,  at  the  time  they  lodged  with  the  collector  their  notice 
of  dissatisfaction  with  the  original  appraisement  of  their  goods,  paid  a  fee 
of  $10  to  the  collector,  to  cover  the  expense  or  compensation  of  the  mer- 
chant appraiser  on  the  reappraisement.  Upon  the  reappraisement  the 
valuation  put  upon  the  goods  on  the  original  appraisement  was  sus- 
tained, and  the  plaintiffs  paid  the  additional  duty  on  such  valuation,  to 
recover  which  this  action  was  brought. 

The  plaintiffs  protested  against  the  legality  and  validity  of  the  reap- 
praisement proceedings  in  a  voluminous  protest,  claiming,  among  other 
things,  that  the  plaintiffs  were  excluded  from  such  proceedings,  and. 
were  not  allowed  to  be  present,  personally  or  by  counsel,  nor  to  examine 
or  cross-examine  witnesses;  that  they  were  prevented  from  examining 
the  written  statements  of  the  witnesses  called  for  the  government  on  said 
reappraisement;  that  the  merchant  appraiser  was  not  legally  qualified 
or  competent  to  act  in  that  capacity;  also  that  the  appoivMent  of  the 
merchant  appraiser  toas  uviawfnl  and  void;  that  the  collector  had  no  toarrant 
or  authorUy  to  appoint  him^  nor  had  he  any  lawful  qualification  or  right 
to  act  officially  in  the  premises;  that  the  reappraising  officers  disregarded 
the  evidence,  and  actod  upon  their  own  supposed  knowledge,  and  that 
their  decision  was  contrary  to  the  facts  and  evidence,  and  contrary  to 
law;  and  that  said  reappraisement  was  altogether  irregular,  unlawful, 
fraudulent,  and  void.  Plaintiffs  also  protested  against  the  payment. or 
exaction  of  the  sum  of  $10  to  cover  the  fee  of  the  merchant  appraiser. 

It  was  shown. by  evidence  that  the  merchant  appraiser  was  selected 
and  appointed  by  the  collector;  that  the  plaintiffs,  by  their  agent,  were 
allowed  to  be  present  upon  the  reappraisement  to  make  a  full  statement 
concerning  the  goods  and  their  value,  and  such  explanations  and  state* 
.  ments  as  were  pertinent  to  the  case;  that  ^mples  of  the  goods  were  on  a 
table  before  the  reappraising  board;  that  the  cases  of  the  goods  were  in 
an  adjoining  room,  accessible  by  an  open  door;  that  the  plaintiffs  did 
not  request  the  board  to  examine  any  witnesses  on  their  behalf,  nor  to 
have  counsel  present;  that  the  plaintiffs  were  familiar  with  tlie  usual 
courae  of  business  upon  reappraisement  proceedings,  and  knew  they 
would  not  be  allowed  to  be  present  to  cross-examine  nor  to  read  the 
depositions  of  the  government  witnesses,  nor  to  have  counsel  present,  nor 
to  remain  before  the  board  after  making  their  statements.  It  was  shown 
that,  by  a  rule  in  force,  the  plaintiffs  would  not  be  allowed  to  be  present 
in  the  adjoining  room  where  the  cases  of  goods  were,  during  the  inspec- 
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tion  and  examination  of  the  same  by  witnesses,  on  such  reappraisement 
proceedings. 

A  letter  of  the  secretary  of  the  treasury  to  the  United  States  general 
appraiser  at  New  York  city,  dated  June  9, 1885,  (Synopsis  of  Decisions, 
TVeasury  Department,  No.  6,957,)  was  read  in  evidence,  and  it  was 
claimed  by  the  plaintiffs  that  the  reappraising  board  acted  under  stress 
or  duress  of  this  letter,  and  of  other  treasury  regulations,  and  did  not 
exercise  their  own  power  and  discretion  in  making  or  conducting  SQch 
reappraisement  proceedings  under  sections  2902,  2930,  Rev.  St. 

The  plaintiffs'  attorneys  moved  for  a  direction  of  a  verdict  for  the 
plaintiffs,  chiefly  upon  the  ground  of  the  unconstitutionality  of  section 
2930  of  the  United  States  Revised  Statutes,  contending  that  under  arti- 
cle 2,  §  2,  of  the  constitution  of  the  United  States,  congress  had  no  power 
to  vest  the  appointment  of  a  merchant  appraiser  in  the  collector  of  the 
port,  who  is  not  the  head  of  a  department;  that  the  merchant  ap- 
praiser was  an  "officer,"  and  the  constitution  limited  the  power  of  con- 
gress to  vest  the  appointment  of  such  "  officer  "  to  the  president  or  courts 
of  law  or  heads  of  departments;  and  that  the  merchant  appraiser  was 
also  one  of  the  officers  included  within  the  provisions  of  the  civil  service 
act  of  1883,  (22  U.  S.  St.  at  Large,  403.) 

Mr,  Tremain,  for  plaintiffs,  cited  Rev.  St.  U.  S.  §§  2930,  2929,  2614, 
2616,  2618,  5501,  5451,  5448,  2922, 1,  2949,  2902,  2906,  2907,  2910, 
2912,  2918,  2946,  2903,  2609,  2538,  2539;  St.  1883,  Rev.  St.  §§  2940, 
2843,  2908,  2530,  1415,  2630,  2536;  St.  1799;  Treas.  R^s.  arts.  472, 
473,  466,  467;  Const.  U.  S.  art.  2,  §  2;  Min  v.  Heddm,  28  Fed.  Rep. 
416;  U.  S.  V.  Maurice,  2  Brock.  102;  Robinson  v.  Chawherimn,  34  N.  Y. 
398;  Plati  v.  Beach,  2  Ben.  316;  U.  S,  v.  Maurice,  2  Brock.  107;  2  Op. 
Attys.  Gen.  211;  13  Op.  Attys.  Gen.  518-521;  2  Op.  Attys.  Gen.  413; 
4  Op.  Attys.  Gen.  162;  8  Op.  Attys.  Gen.  41;  Trad&-marh  0am,  100  U. 
S.  98;  Virginia  Ompm  Cases,  114  U.  S.  304,  5  Sup.  Ct.  Rep.  503;  AUm 
V.  Louisiana,  103  U.  S.  83;  Champagne  Cases,  3  Wall.  114. 

Mr.  Plait,  in  reply,  and  moving  for  a  direction  of  a  verdict  for  de- 
fendant, quoted  Odbemum  v.  MerriU,  19  Fed.  Rep.  408;  Burgess  v.  Con- 
verse, 2  Curt.  219;  Goodsdl  v.  Briggs,  1  Holmes,  299-302*;  FaUeck  v. 
Barney,  5  Blatchf.  38;  Rankin  v.  Hoyt,  4  How.  335;  HiUon  v.  MerriU, 
110  U.  S.  97,  3  Sup.  Ct.  Rep.  548;  Tucker  v.  Kane,  Taney,  146;  Bangs 
V.  Macmell,  3  Blatchf.  135;  Schmaire  v.  Maxwell,  Id.  408;  Vaccariv,  Max^ 
well.  Id.  368-376;  Yznaga  v.  Peaslee,  1  Cliff.  493;  U.  S.  v.  HartweU,  6 
Wall.  385. 

Treamin  &  TyUr,  for  plaintiffs. 

Stephen  A.  Walker,  U.  S.  Atty.,  and  Henry  G.  PlaU^  Asst.  U.  S.  Atty., 
for  defendant. 

WHEEtER,  J.,  (praUy,)  This  constitutional  question,  of  course,  is 
new  to  me.  I  think  "officer,"  as  it  occurs  to  me  now,  means  one  with 
public  duties  somewhat  continuous  in  their  nature.  These  merchant 
appraisers,  if  I  rightly  construe  the  law,  are  appointed  for  each  case. 
The  theory  of  the  law  is  that  the  collector  appoints  a  merchant  appraiser 
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for  each  occasion;  and,  if  two  or  three  reappraisments  are  acted  upon  at 
the  same  time,  it  is  not  because  the  merchant  appraiser  holds  the  office 
for  a  day  or  an  hour,  or  a  quarter  of  an  hour,  or  for  a  month;  but  it  is 
because  the  same  man  may  be  appointed  in  two  or  three  instances  to  act 
on  more  than  oneapprais^,  and  he  acts  on  several  at  the  same  time.  I 
do  not  think  an  appointment  of  a  merchant  appraiser  for  a  day,  to  hear 
any  cases  that  might  come  before  him,  would  be  good.  I  don't  think 
that  his  oath  applies  for  a  day  or  a  week.  I  think  he  should  be  sworn 
in  every  case. 

The  merchant  appraiser  is  a  statutory  reviewer  for  each  case.  He 
does  not  hold  an  office,  but  just  merely  holds  a  designation  for  that  one 
thing.  That  is  my  present  impression.  The  merchant  appraiser  is 
called  in ;  designated  by  the  collector  to  act  upon  a  case ;  to  appraise  on 
view.  Their  importance  has  not  been  overestimated  by  the  counsel, 
because  there  is  no  appeal  from  their  determination.  What  they  do  is 
final,  when  they  do  it  regularly.  I  think  I  am  not  called  upon  now  to 
say  anything  more  about  the  constitutionality  of  this  law.  I  should  not 
feel  warranted  to  say,  sitting  in  this  circuit  court,  that  a  law  was  uncon- 
stitutional which  has  stood  so  long,  and  been  challenged  in  so  many 
ways,  but  which  never  was  challenged  in  this  way  before. 

As  to  the  other  questions  raised  by  the  evidence,  I  entertain  the  same 
views  that  I  did  when  the  case  of  Ifilin  v.  Hedden  was  tried  on  this  sub- 
ject before  me :  that  it  is  the  right  of  the  importer  to  be  present  by  him- 
self or  his  agent.  I  do  not  gather  from  the  testimony,  as  given  here, 
that  the  plaintiffs  or  their  agent  understood  that  they  were  in  any  way 
excluded  from  their  goods,  which  were  in  the  adjoining  room.  I  un- 
derstand him  to  say  tiiat  when  his  appraisal  was  going  on  he  was  at  per- 
fect liberty  to  be  in  the  room  where  the  goods  were,  and  point  them  out 
to  the  appraisers,  but  not  to  the  witnesses.  I  understand  him  that  there 
was  a  notice  on  the  door  that  led  into  that  room  that  nobody  would  be 
allowed  in  there  when  the  witnesses  were  examining  the  goods.  When 
his  case  was  up,  and  the  merchant  appraiser  and  the  general  appraiser 
were  there,  if  he  had  wanted  to,  he  could  have  gone  into  the  room,  and 
pointed  out  any  of  the  goods  he  had  a  mind  to.  He  was  asked  to  make 
his  statements,  and  understood  that  he  had  the  right.  He  didn't  ques- 
tion but  that  the  samples  they  had  were  the  right  ones.  He  stayed  there 
as  long  as  he  wanted  to,  to  do  anything  about  pointing  out  his  goods. 
I  think  the  importer  was  entitled  to  that ;  to  be  there  when  the  appraisal 
was  made ;  to  point  out  his  goods ;  to  know  they  were  his  goods ;  to 
illustrate  them,  and  exhibit  them  in  any  manner  he  saw  fit;  and  to  pre- 
sent to  the  appraisers  any  views  he  had.  I  think  he  had  that  right; 
but  I  am  not  able  to  say  from  this  evidence  that  there  was  anything 
tending  to  show  that  he  was  denied  that  right. 

There  is  one  other  point  upon  which  I  am  not  clear;  that  is,  when  this 
board  takes  testimony,  (and  whether  they  will  take  it  at  all  or  not  they  are 
to  decide  for  themselves,)  whether  they  are  bound  to  let  the  importer  know 
that  they  are  taking  it;  or,  if  they  let  the  importer  know  they  have  taken 
it,  whether  they  are  bound  to  let  him  know  what  it  is  so  he  may  answer 
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It.  But  my  impression  is  that  that  is  discretionary  with  the  board;  that 
they  may  make  inquiry  by  what  they  deem  to  be  proper  ways  and 
means;  and  that  the  importer  must  rely  upon  their  fairness  and  judg- 
ment as  to  what  testimony  they  do  take,  and  the  weight  they  give  to  it; 
that  the  fact  that  the  importer  was  not  informed  who  the  witnesses  were, 
and  what  they  testified  to,  and  given  an  opportunity  to- cross-examine 
them,  and  an  opportunity  to  meet  it,  does  not  constitute  a  valid  objection 
against  the  reappraisement. 

I  do  not  think  we  have  competent  proof  here  to  be  submitted  to  the 
jury  tending  to  show  that  the  general  appraiser  and  merchant  appraiser 
were  so  hampered  by  instructions  as  to  what  they  were  to  consider,  and 
the  weight  they  were  to  give  to  the  evidence,  and  the  evidence  they  should 
take,  that  they  did  not  do  what  they  saw  fit  about  it.  I  think  that  the 
board  had  a  perfect  right  to  do  what  they  thought  was  fit,  and  nobody 
else  had  any  right  to  control  them  in  any  way.  If  there  was  evidence 
to  show  that  they  were  hampered  by  instructions  in  any  way,  and  did 
not  freely  exercise  their  own  judgment,  I  should  think  the  importers  did 
not  have  a  good  reappraisement.  But  every  such  thing  is  denied.  They 
were  sworn,  and  they  met,  and  they  acted  just  as  they  saw  fit,  so  far  I 
think  as  this  evidence  shows. 

On  the  testimony  presented  here  I  see  no  way  but  to  direct  a  verdict 
for  the  defendant,  except  as  to  the  $10  paid  to  the  collector  as  a  fee  for  the 
merchant  appraiser.  I  think  the  plaintiffs  should  have  a  verdict  as  to 
that.    Verdict  directed  accordingly. 


XJnitbd  States  v.  Certain  Diamonds. 

(Distriei  Court,  N.  D.  lUinoU.    March  14, 1887.) 

OusTOUs  DuTisa— FoRFErruRB  of  Bkuggled  Goods— Bona  Fmx  Purchaser. 
In  a  proceeding  to  forfeit  goods  that  have  been  smuggled  into  the  United 
States,  if  it  is  shown  that  such  goods  were  actually  smuggled  or  brought  in  in 
fraud  of  the  revenue  laws,  the  government  will  be  entitled  to  a  decree  of  for- 
feiture under  section  12  of  the  act  of  congress  of  June  22, 1874,  notwithstand- 
ing the  claimant  of  such  goods  purchased  them  in  good  faith  and  for  full 
yaTue,  as  section  16  of  said  act,  requiring  the  submission  to  a  jury  of  the  dis- 
tinct and  separate  proposition  whether  the  alleged  acts  were  done  with  an 
actual  intention  to  defraud  the  government,  and  requiring  a  special  finding 
of  the  jury  as  to  such  fact,  only  means  that  the  forfeiture  cannot  be  enforced 
without  showing  that  the  goods  were  willfully  and  intentionally  imported  in 
fraud  of  the  reyenue  laws,  and  has  no  application  to  a  bona  fide  purchaser  to 
whom  knowledge  of  their  illicit  character  was  not  brought  home. 

W.  G,  EuAng,  U.  S.  Dist.  Atty.,  for  the  United  Statesj 
P.  L.  Sherman^  for  defendant. 

Blodgett,  J.     This  is  a  proceeding  by  information  to  forfeit  certain 
diamonds,  on  the  grounds  (1)  that  they  were  knowingly  and  willfully 
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smuggled  and  clandestinely  introduced  into  the  United  States,  without 
payment  of  duties,  and  with  intent  to  defraud  the  revenue  of  the  United 
States;  (2)  that,  being  dutiable  articles  of  merchandise,  they  were  know- 
ingly imported  and  brought  into  the  United  States  with  intent  to  de- 
fraud the  revenue  thereof,  without  being  passed  through  the  proper 
custom-house,  and  without  being  submitted  for  examination  to  the  proper 
ofBcers  of  the  revenue. 

The  diamonds  in  question  were  seized  by  the  revenue  oflScers  of  the 
United  States  at  this  port  while  in  possession  of  one  Jeremiah  Monroe, 
and  the  proof  shows  that  they  were  smuggled  into  the  United  States  in 
1885  by  one  Harriet  Lloyd,  who  sold  them  to  Monroe  for  what  is  stated 
to  have  been  about  their  cash  value.  Monroe  has  appeared  and  inter- 
vened in  this  proceeding,  and  claimed  the  property;  and  the  only  ques- 
tion is  whether  a  forfeiture  can  be  imposed  as  against  him. 

The  proof  on  the  part  of  the  government  tends  to  show  that  Mrs. 
Lloyd  told  Monroe,  before  he  bought  the  diamonds  from  her,  that  she 
had  smuggled  them  into  this  country.  This  statement  Monroe  denies. 
I  think  the  weight  of  the  testimony  is  that  Monroe  knew,  or  at  least  had 
reasonable  cause  to  believe,  the  goods  were  smuggled;  but  do  not  deem 
it  necessary  to  decide  the  case  on  that  point  alone,  as  it  is  established  by 
the  proof,  I  think,  beyond  doubt,  that  the  diamonds  in  question  were 
in  fact  brought  into  this  country  in  fraud  of  the  revenue  laws,  and  that 
fact  is  sufficient,  as  I  construe  section  12  of  the  act  of  June  22,  1874, 
usually  called  the  "Moiety  Act,"  to  entitle  the  government  to  a  decree 
of  forfeiture,  even  if  Monroe  had  purchased  them  in  good  faith,  and  paid 
full  value,  without  notice  or  suspicion  that  they  had  been  smuggled. 
CdldweU  V.  U.  S.,  8  How.  366;  U.  S.  v.  Auffmardt,  19  Fed.  Eep.  893. 

The  contention  on  the  part  of  the  claimant  is  that  section  16  of  the 
act  of  June  22,  1874,  which  requires  the  court,  on  the  trial  of  any  cause 
prosecuted  to  enforce  or  declare  a  forfeiture  of  goods,  or  recover  the 
value  thereof,  to  submit  to  a  jury,  as  a  distinct  and  separate  proposition, 
whether  the  alleged  acts  were  done  with  an  actual  intention  to  defraud 
the  United  States,  and  require  a  special  finding  of  the  jury  as  to  such 
fact,  protects  the  bona  fide  purchaser  of  smuggled  goods,  unless  knowledge 
of  their  illicit  character  is  brought  home  to  such  purchaser;  but  I  do  not 
so  constrae  this  section,  and  think  the  true  meaning  of  it  is  only  that 
the  United  States  cannot  enforce  a  forfeiture  of  smuggled  property  with- 
j  out  showing  that  it  was  willfully  and  intentionally  imported  in  fraud  of 

the  revenue  laws;  nor  can  they  recover  the  value  of  the  property  as  a 
I  penalty  for  the  fraudulent  importation  from  a  wrong-doer,  if  they  shall 

I  elect  to  sue  for  the  value  as  a  penalty,  without  such  proofs;  but  in  a  suit 

for  a  forfeiture,  which  is  a  proceeding  in  rem  against  the  smuggled  goods, 
proof  that  some  person  who  intervenes  in  his  own  interest,  and  claims  to 
own  them,  bought  them  in  good  faith,  without  notice  that  they  were 
fraudulently  imported,  cannot  be  allowed  to  defeat  the  suit. 

A  decree  of  forfeiture  will  be  entered. 


Digitized  by 


Google 


866  FEDERAL   REFORTEB. 

GuNN,  Trustee,  and  others  v.  Savage  and  others. 

(OircuU  Court,  D,  ConneeticuL    March  8, 1887.) 

Patents  for  Inventions  —  Claims  —  Specifications  —  Drawings  Supplytno 
Omissions. 

Where  one  part  of  an  invention  is  properly  described,  and  the  second  part 
is  not  alluded  to  in  the  written  or  descriptive  part  of  the  specification,  but  is 
shown  in  the  drawings,  and  the  second  claim  is  broad  enough  to  include  the 
second  portion  of  the  invention  if  it  had  been  properly  described  in  the  spec- 
ification, the  drawings  cannot  supply  the  entire  absence  of  written  descrip- 
tion, and  enable  the  second  claim  to  be  so  construed  as  to  include  the  omitted 
portion  of  the  invention, 

In  Equity. 

Bowdoin  S,  Parker  and  Oharles  E.  PerKnSy  for  plaintiffs. 

Marcus  H.  HoLocymb  and  Charles  E.  MUcheU,  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity  which  is  founded  upon  the  alleged 
infringement  of  letters  patent  No.  31*4,189  and  No.  314,192,  each  dated 
March  17,  1885,  and  each  issued  to  William  Pearce;  the  first-mentioned 
patent  being  for  improvements  in  dies  for  forging  ox-shoes,  and  the  second 
being  for  an  improved  method  of  forging  ox-shoes.  The  second  patent 
is  for  the  method  of  making  shoes  by  the  use  of  the  dies  of  the  first 
patent.  As  the  decision  of  this  case  depends,  in  my  opinion,  upon  the 
construction  to  be  placed  upon  No.  314,189,  it  is  important  to  give  in 
full  the  substantial  part  of  the  specification,  which  is  as  follows: 

"The  design  of  my  invention  is  to  enable  ox-shoes  to  be  more  easily, 
quickly,  and  cheaply  produced  by  means  of  dies,  to  which  end  said  invention 
consists  principally  in  the  construction  of  the  dies,  whereby  a  number  of  shoes 
may  be  forged  at  one  heat  from  a  bar,  subtantially  as  and  for  the  purpose 
hereinafter  shown.  It  consists,  f  urther»  in  the  series  of  dies  used  for  forging 
a  shoe,  substantially  as  and  for  the  purpose  hereinafter  set  forth.  Jt  consists, 
finally,  in  combining  with  the  forging  dies,  constructed  substantially  as  shown, 
a  trimming  die  adapted  to  receive  the  sprue-connected  blanks  and  to  trim 
from  each  the  surplus  metal,  substantially  as  and  for  the  purpose  hereinafter 
specified. 

"In  the  carrying  into  effect  of  my  invention  I  make  use  of  two  forging  dies, 
A  and  B,  which  for  convenience  are  formed  within  one  block  of  metal,  and 
are  arranged  side  by  side,  but  may,  if  desired,  be  formed  separately  The  first 
of  said  dies.  A,  has  the  general  size  and  shape  of  the  desired  shoe,  G,  but  is 
without  means  for  forming  the  nail  groove,  while  said  second  die,  B,  has  the 
exact  size  and  shape  desired,  and  is  provided  with  a  A-shaped  rib,  6,  which 
operates  to  produce  the  said  nail  groove,  c,  in  said  shoe.  In  practice  a 
straight  bar  of  iron  is  heated  and  placed  over  the  die,  A,  in  substantially  a 
line  with  the  tran verse  centers  of  the  calk-recesses,  aanda^  in  which  position 
said  bar  is  subjected  to  the  action  of  a  plain-faced  uppsr  die,  and  caused  to 
fill  the  cavities  of  said  die,  A.  The  partially  forged  shoe,  C,  is  now  placed 
over  the  second  die,  B,  and  by  means  of  said  upper  die  is  forced  into  the  same 
and  receives  the  exact  shape  required,  including  the  nail  groove,  c. 

"In  order  that  shoes  may  be  forged  directly  from  a  bar,  at  each  end  of  each 
die,  A  and  B,  is  formed  an  outward  and  downward  inclined  face,  a^  and  6', 
respectively,  which  operates  to  produce  a  A-shaped  transverse  notch,  c^  at 
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each  end  of  the  shoe,  C,  and  nearly  severs  the  metal  at  such  point.  After 
the  first  shoe,  0,  has  been  partially  completed  by  action  of  the  die,  A,  the 
heated  bar  is  moved  forward,  until  the  notch,  c^  at  its  rear  end  fits  over  the 
correspondingly  shaped  part  that  is  formed  by  the  calk-recess,  aS  and  the  ad- 
jacent inclined  face,  a^,  and  thus  operates  as  a  gauge  and  enables  the  longi- 
tudinal position  of  the  bar  to  be  easily  and  accurately  determined.  After 
shoe,  C,  has  p«\8sed  through  the  finishing  die,  B,  it  is  placed  over  a  female 
trimming  die,  D,  within  which  is  an  opening,  <iS  that  corresponds  to  the  out- 
line of  the  completed  shoe,  and  is  then  operated  upon  by  an  upper  male  die.  E, 
which  forces  said  shoe  through  said  opening  and  removes  all  surplus  metal 
from  its  edges.  In  order  that  said  shoe  when  connected  with  the  bar  may 
more  readily  find  a  bearing  upon  said  lower  trimming  die,  the  ends  of  the 
latter  are  provided  with  inclined  faces,  d\  which  correspond  to  the  faces,  a^ 
and  68,  of  the  dies,  A  and  B."  ^ 

The  claims  are  as  follows: 

"(1)  The  forging  dies  described,  each  of  which  Oeyond  the  end  of  Its  in- 
taglio has  the  metal  cut  away  to  form  a  downward  and  outward  inchning 
face,  a  or  aS  substantially  as  and  for  the  purpose  specified.  (2)  The  dies,  A 
and  B,  constructed  as  described,  and  adapted  for  forging  an  ox-shoe  from  a 
straight  bar  of  metal,  substantially  as  set  forth.  (3)  The  series  of  dies.  A, 
B,  D,  and  E,  constructed  as  described,  and  adapted  for  forging  and  trimming 
an  ox-shoe,  substantially  as  shown. " 

The  invention  which  was  in  fact  made  by  the  patentee  consisted  of 
two  parts:     (1)  The  outward  and  downward  inclined  face  at  each  end 
I  of  each  die,  A  and  B,  and  which  is  particularly  described  in  the  first 

'  claim.     The  defendants  do  not  infringe  this  claim.     (2)  Prior  to  this 

i  invention  of  Pearce,  the  blank  was  subjected  to  one  or  more  forging  or 

bending  operations,  before  it  was  placed  in  the  die,  which  gave  it  sub- 
stantially the  form  of  an  ox-shoe.  By  his  invention,  a  straight  bar  of 
heated  iron  having  been  placed  in  die,  A,  was  subjected  to  the  action  of 
a  plain-faced  upper  die,  and  was  thereby  brought  into  "a  close  approxi- 
mation of  the  shape  desired  for  making  an  ox-shoe."  This  blank  was 
then  placed  in  the  second  die,  B,  which  contained  a  rib  or  means  for 
forming  the  nail-groove,  and  was  thereby  finished,  ready  for  the  trimming 
I  dies,  D  and  E.     The  dies  B,  D,  and  E  were  each  old.     A  is  a  new  die, 

!  whose  characteristic,  in  the  language  of  the  plaintiflPs  expert,  is  "  that  there 

j  are  no  abrupt  turns,  and  the  contours  are  joined  to  the  bottom  of  the  sink- 

age  by  incline  warped  surfaces,  so  that  the  plastic  metal  is  easily  forced 
into  all  parts  of  the  die,  thus  giving  at  a  single  operation  a  form  so  nearly 
perfect  that  it  can  be  finished  by  placing  it  in  a  finishing  die."  "It  isn't 
the  shape  of  the  die  that  gives  it  its  peculiarity.  The  peculiarity  of  the 
die  consists  informing  a  sinkage  of  easy-flowing  surface  especially  adapted 
to  receive  and  shape  soft  metal." 

A  vigorous  attempt  was  made  to  show  that  a  ribless  die  and  the  finish- 
ing die  for  forming  the  nail  groove,  which  is  always  a  ribbed  die,  had 
been  consecutively  used  by  John  Deeble,  one  of  the  defendants,  who  of- 
fered much  evidence  to  show  that  prior  to  the  Pearce  invention  in  suit 
he  had  made  one  size  of  ox-shoes  by  using,  after  the  blank  had  been 
partially  formed  and  bent  by  the  use  of  other  dies,  a  ribless  die,  instead 
of  subjecting  the  blank  directly  to  the  ribbed  -or  finishing  die.     This  rib- 
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less  die  is  said  to  have  been  used  before  the  blank  was  completed  by  the 
ribbed  die,  because  the  rib  frequently  broke,  unless  the  blank  had  been 
previously  prepared  by  the  ribless  die.  This  may  have  been  true;  but 
if  it  was,  it  is  immaterial,  for  the  Deeble  ribless  die  was  a  different  article 
from  the  Pearce  die,  A,  and  the  Deeble  method  of  forging  shoes  was  dif- 
ferent from  that  of  Pearce.  By  the  Deeble  process,  the  heated  blank 
was  struck  edgewise  in  a  die  to  give  the  requisite  curve;  it  was  then 
struck  in  another  impression,  whereby  each  end  of  the  blank  was  bent 
to  form  rudimentary  calks,  and  was  then  placed  in  the  finishing  die.  If 
the  Deeble  ribless  die  existed,  it,  like  the  Miller  ribless  die,  which  also 
preceded  Pearce,  did  not  contain  the  incline  warped  surface  apon  the  in- 
side of  the  intaglio.  By  the  Pearce  die,  A,  a  straight  bar  of  heated  iron 
was  brought,  without  any  previous  manipulation  or  bending,  into  the 
general  shape  of  an  ox-shoe,  in  readiness  for  the  finishing  die.  The 
state  of  the  art  shows  no  anticipation  of  such  an  effect  upon  a  straight 
bar  of  iron  by  a  single  die.  The  invention  consisted  in  two  dies,*  A  and 
B,  the  first  new  and  the  second  old,  by  whose  co-operative  action,  and 
without  previous  forging,  a  straight  bar  of  iron  can  be  forged  into  a  fin- 
ished ox-6hoe,  in  readiness  for  the  usual  trimming  dies.  The  novel  feat- 
ure was  such  a  construction  of  die.  A,  that  it  forged  a  straight  bar  into 
such  a  shape  that  it  was  in  complete  readiness  for  the  finishing  die.  The 
invention  greatly  reduced  the  cost  of  making  forged  ox-shoes,  was  not 
only  novel  and  useful,  but  was  the  product  of  an  inventive  mind.  The 
history  of  the  gradual  progress  of  the  art  is  very  instructive  upon  this 
point. 
.  The  important  question  in  the  case  is  whether  the  patent  described  the 
second  part  of  the  actual  inveiition  or  omitted  it  so  entirely  that  the  seo- 
ond  claim  can  only  be  construed  to  mean  the  dies,  A  and  B,  as  described, 
which  description  was  confined  to  the  double  inclined  face  of  the  first 
claim.  The  only  peculiarity  of  construction  which  the  descriptive  part 
of  the  spepification  mentions  is  the  one  which  the  patentee  says  enables 
shoes  to  be  forged  directly  from  the  bar,  and  consists  in  placing  at  each 
end  of  each  die,  A  and  B,  an  inclined  face  which  produced  a  A-shaped 
transverse  notch  at  each  end  of  the  shoe  and  nearly  severed  the  metal  at 
such  point.  This  peculiarity  is  clearly  pointed  out.  The  only  other 
thing  which  is  said  about  the  construction  of  dies,  A  and  B,  is  that  A 
has  the  general  size  and  shape  of  the  desired  shoe,  whereas  the  second 
die  has  the  exact  size  and  shape  desired,  and  has  the  well-known  rib  for 
forming  the  nail-groove.  Not  a  word  and  not  an  intimation  is  given  that 
die,  A,  contained  any  peculiarity  or  any  advantage  by  reason  of  the  in- 
cline warped  surfaces,  or  that  the  drawings  showed  a  new  feature  of  this 
kind,  or  that  there  was  any  construction  which  enabled  shoes  to  be  for  ed 
directly  from  a  bar,  except  that  of  the  two  inclined  ends,  and  the  o  dy 
knowledge  in  regard  to  the  novelty  of  construction  of  either  of  the  t  ies 
which  can  be  gained  from  the  descriptive  part  of  the  specification  is  v  Lth 
reference  to  the  peculiarity  pointed  out  in  the  first  claim. 

It  is  contended  that  the  drawings  indicate  or  show  clearly  to  a  ski  ^ed 
mechanic  the  new  feature  of  the  incline  warped  planes  upon  the  in  ide 
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of  the  intaglio,  and  that  therefore  the  drawings  supplement  any  lack  of 
clearness  in  the  written  part  of  the  specification,  and  ftimished  the  requi- 
site description  of  the  invention.  The  fact  that  the  drawings  show  the 
invention  is  denied,  but  I  am  inclined  to  think  that  they  do,  partly  from 
an  inspection  of  the  copies  which  are  attached  to  the  ordinary  printed 
copies  of  the  patent  and  partly  from  the  testimony  of  the  patentee  as  to 
the  care  and  exactness  which  were  used  by  the  draughtsman,  and  shall 
therefore  assume  that  the  plaintiffs  are  correct  in  their  position  in  this 
regard.  « 

The  second  claim  employs  general  language,  but  if  the  second  feature 
of  the  invention  is  properly  designated  and  described  in  the  specifica- 
tion, the  language  aptly  indudes  that  feature.  This  question  is  then  pre- 
sented: One  part  of  an  invention  is  properly  described  and  the  second 
part  is  not  aUuded  to  in  the  written  or  descriptive  part  of  the  specifica- 
tion, but  is  shown  in  the  drawings.  The  second  daim  is  broad  enough 
to  include  the  second  portion  of  the  invention,  if  it  had  been  properly 
described  in  the  specification.  Can  the  drawings  supply  the  entire  ab- 
sence of  written  description,  and  enable  the  second  claim  to  be  so  con- 
strued as  to  include  the  omitted  portion  of  the  invention?  The  statute 
seems  to  be  clear  upon  this  point.  Section  4888  provides  that  the  in- 
ventor shall  file  in  the  patent-office  a  written  description  of  his  invention, 
"and  of  the  manner  and  process  of  making,  constructing,  compounding, 
and  using  it  in  such  full,  clear,  c(»]cise,  and  exact  terms  as  to  enable 
any  person  skilled  in  the  art  or  science  to  which  it  appertains  or  with 
which  it  is  most  nearly  connected  to  make,  construct,  compound,  and 
use  the  same.*^  Section  4889  provides  that  when  the  nature  of  the  case 
admits  of  drawings,  the  applicant  shall  furnish  one  copy,  .*  *  * 
which  shall  be  filed  in  the  patent-office,  "and  a  copy  of  the  drawing,  to 
be  furnished  by  the  patent-office,  shall  be  attached  to  the  patent  as  a 
part  of  the  specification." 

There  must  be  a  written  description  of  the  invention.  A  description, 
which  is  said  to  be  vague  and  uncertain,  may  be  made  dear  by  the 
drawings,  which  are  a  part  of  the  specification.  An  imperfect  written 
description  will  be  aided  by  correct  drawings,  but  when  the  written  de- 
scription is  not  only  silent  in  regard  to  a  feature  of  the  invention,  but 
places  the  novelty  upon  a  different  and  described  feature,  the  drawings 
will  not  help  an  entire  omission,  because  the  necessity  of  a  written  de- 
scription is  made  absolute  by  the  statute.  Doubtful  or  ambiguous  speci- 
fications can  be  aided  and  made  plain  by  drawings,  but  they  cannot 
supply  an  entire  absence  of  description  in  the  specification.  Tinker  v. 
WHber^  etc.,  Manufg  Co.^  1  Fed.  Rep.  138;  Frazer  v.  Gates  &  ScaviUe  Iron 
Works,  22  Fed.  Rep.  439,  442. 

Again,  the  drawings  will  not  aid  the  non-description,  because,  although 
they  may  show  to  an  expert  the  new  feature,  they  do  not  show  that  the 
patentee  claimed  to  be  the  inventor  of  that  part  of  the  die,  when  in  his 
spedfication  he  had  distinctly  placed  his  invention  upon  another  part. 
hesv.  Sargent,  (Sup.  Ct.  Oct.  term,  1886,)  7  Sup.  Ct.  Rep.  436. 
It  follows  that  the  construction  of  the  second  and  third  claims  must 
v.30F.no.5— 24 
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be  that  dies,  A  and  B,  are  the  dies  of  the  first  daim,  and  that  the  defend- 
ants do  not  infringe.  This  conclusion  makes  it  unnecessary  to  consider 
the  validity  of  the  third  claim.  No.  314,192,  being  for  the  method  of 
making  ox-shoes  by  the  dies  of  the  first  patent,  is  also  not  infringed. 
The  biU  is  dismissed. 


Qlouces1:er  Isinqlass  <fe  Glue  Co.  v.  Le  Page. 
(CfireuU  Court,  D.  Masaac^usettf     March  8, 1887.) 

JUDGMBNT— KbS  AdJXJDICATA— AbSIGNICBNT  PbTTOIKG  SUIT— PATENTS  FOR  IK- 
•  VENTIONB. 

In  a  suit  to  restrain  the  infringement  of  a  patent,  the  respondent  sold  out 
his  interest  in  the  business  which  was  alleged  to  infringe,  pending  the  hear- 
ing. The  suit  proceeded,  however,  without  any  change  of  parties,  and  a  de- 
cree was  entered  against  him,  and  in  favor  of  the  patent.  Held,  although  the 
decree  may  have  been  entered  in  pursuance  of  an  agreement  between  his 
vendee  and  the  complainant  without  his  personal  co-operation,  still,  by  giv- 
ing up  to  his  vendee  the  control  and  management  of  the  suit,  the  respondent 
must  be  taken  to  have  authorized  such  an  agreement,  and  the  decree  in  favor 
of  the  validity  of  the  patent  is  res  acffudicata  as  between  him  and  the  com- 
plainant. 
a.  Patents  for  Inventions— Application  of  Process— Gelatine  and  Pish 
Glue  from  Dried  Fibh  Seins. 

Reissued  letters  patent  No.  9,296,  issued  Julv  18, 1880,  to  John  S.  Rogers  for 
a  process  of  extracting  gelatine  or  ichthyocoUa  from  salted  fish  skins,  must, 
in  view  of  the  state  of  the  art,  be  held  valid  only  for  the  identical  thing  dis- 
covered or  invented  by  the  patentee;  that  is  to  sav,  the  application  of  the 
process  of  washing  in  cool  water,  extracting  the  gelatine  by  boiling,  and  then 
straining  and  evaporating,  as  applied  to  salted  fish  skins.  Consequentlv 
the  process  of  cleaning  the  skins  in  solutions  of  bisulphite  of  soda  and  sal- 
soda,  and  of  boiling  in  a  solution  of  borax,  followed  by  straining  and  evapo- 
rating, is  not  an  infringement. 

In  Equity. 

Oausten  Browne,  for  complainant. 

B.  F.  Thurston  and  Francis  Forbes,  for  defendant. 

Carpenter,  J.  This  bill  is  brought  to  restrain  infringement  of  reis- 
sued letters  patent  No.  9,296  issued  July  13,  1880,  to  John  S.  Rogers 
for  process  of  extracting  gelatine  or  ichthyocoUa  from  salted  fish  skins. 
This  patent  was  in  controvers)^  in  Gloucester  Isinglass  &  Glue  Go.  v.  Brooks, 
19  Fed.  Rep.  426,  wherein  Le  Page  was  one  of  the  respondents.  In 
that  case  the  patentability  of  the  invention  was  denied,  but  the  main  con- 
troversy seems  to  have  turned  upon  priority  of  invention;  it  being  claimed 
that  the  same  process  described  in  the  Rogers  patent  had  been  first  in- 
vented by  Isaac  Stanwood,  to  whom  a  patent  was  granted  May  23,  1876, 
No.  177,764.  The  description  of  the  Rogers  process,  as  given  in  the 
patent  now  in  suit,  is  set  out  in  full  in  the  opinion  in  the  above  case. 
After  that  opinion  was  delivered,  a  decree  was  entered  by  consent  of  the 
parties  "that  the  reissue  letters  patent  No.  9,296,  dated  July  13,  1880, 
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granted  to  John  S.  Rogers  for  process  of  extracting  gelatine  or  ichthyo- 
colla  from  salted  fish  skins,  is  a  good  and  valid  patent,  and  that  the  de- 
fendants have  infringed  the  same.'' 

The  first  question  which  here  arises  is  as  to  the  eficct  to  be  given  in 
the  present  case  to  that  decision  and  decree.  The  respondent  here  shows 
that,  before  the  hearing  in  that  cause,  he  had  sold  out  the  business,  in 
the  prosecution  of  which  he  was  alleged  to  infringe,  to  the  Russia  Ce- 
ment Company,  a  corporation  in  which  he  was  a  stockholder  and  treas- 
urer, and  that  the  management  and  settlement  of  the  suit  were  there- 
after assumed  and  carried  on  by  that  company;  and  he  therefore  con- 
tends that  the  decision  and  decree  can  have  no  binding  force  against 
him  in  this  controversy.  It  appears,  however,  that  the  suit  proceeded 
against  him  and  his  associate  Brooks  without  any  change  of  parties,  and 
that  the  decree  was  entered  against  them.  If  it  be  true  that  this  decree 
was  entered  in  pursuance  of  an  agreement  made  by  the  company  with- 
out his  active  personal  co-operation,  still  it  is  clear  that,  by  giving  up 
to  the  company  the  control  and  management  of  the  suit,  he  must  be 
taken  to  have  authorized  such  an  agreement.  The  finding  of  the  decree 
is  therefore  binding  upon  him,  and  the  validity  of  the  patent  is  rea  ad- 
judicata  as  between  him  and  this  complainant. 

This  bill,  however,  is  brought  to  restrain  an  alleged  infringement  dif- 
ferent from  that  which  was  aUeged  in  the  former  bill.  In  this  case  it 
appears  that  the  respondent  uses  the  process  described  as  follows  in  the 
letters  patent  issued  to  him  October  26,  1886,  No.  361,607,  for  process 
of  making  fish  glue: 

""By  my  peculiar  treatment,  the  salted  fish  skins,  with  the  scalep  upon  them, 
are  desalted,  cleaned,  and  bleached  by  agitating  them  in  a  strong  solution  of 
bisulphite  of  soda;  then  treating  them  in  a  solution  of  sal-soda  to  remove  all 
traces  of  salt,  which  has  been  the  great  obstacle  to  complete  success  here- 
tofore; then  boiling  them  in  water  strongly  impregnated  with  borax;  after 
which  the  glue  is  drawn  off  or  expressed,  then  filtered,  and  the  surplus 
water  evaporated,  as  hereinafter  stated.  By  my  process  of  treating  the  skins 
and  scales  together,  I  secure  a  material  advantage  in  retaining  in  'the  glue 
all  the  useful  properties  of  the  scales,  which  render  the  glue  more  in- 
soluble and  stronger  than  is  the  case  when  the  skins  are  first  descaled.  In 
desalting,  cleaning,  and  bleaching,  I  agitate  the  stock  in  capacious  and  pow- 
erful washing-machines,  so  that  all  portions  are  uniformly  and  sufficiently 
acted  upon. " 

The  complainant  contends  that  this  process  is  substantially  the  same 
as  that  described  in  the  Rogers  patent,  and  varies  from  it  only  by  the 
addition  of  other  elements  which  do  not  vary  the  operation  or  result  of 
the  successive  steps.  The  removal  of  the  scales,  it  is  said,  is  incidental 
only  to  the  washing  process  by  which  the  salt  is  removed ;  and  the  same 
removal  of  the  scales,  to  a  greater  or  less  extent,  is  accomplished  by  the 
process  of  washing  used  by  the  respondent,  wherein  the  addition  of  bi- 
sulphite of  soda  tends  to  swell  the  skins,  and  so  loosen  the  scales  and 
facilitate  the  removal  of  them.  The  respondent  also  points  out  that  the 
use  of  the  salts  of  soda  and  of  the  borax  tend  only  to  I'acilitate  the  de- 
salting, and  to  preserve  the  glue  from  decomposition  after  it  has  been 
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extracted  from  the  skins,  and  that,  therefore,  they  constitute  an  addi- 
tion to  and  not  a  modification  of  the  process  described  in  the  Rogers 
patent. 

I  think,  however,  that,  at  least  for  the  purpose  of  this  motion,  I  must 
make  a  much  narrower  construction  of  the  patent  than  that  for  which 
the  complainant  contends.  It  is  not  denied  that  the  identical  process 
described  in  the  Rogers  patent  has  been  many  yeara  in  use  in  extracting 
glue  from  glue  stock  other  than  salted  fish  skins.  The  invention,  there- 
fore, consists  only  in  applying  this  process  to  a  material  to  which  it  was 
not  before  known  or  supposed  to  be  applicable.  Such  an  invention  or 
discovery  could  not  be  held  to  contain  any  patentable  novelty  if  that  ques- 
tion were  now  open  to  these  parties.  Pennsylvania  R.  Co.  v.  Locomotive 
Engine  Safety  Truck  Co.,  110  U.  S.  490,  4  Sup.  Ct.  Rep.  220;  i^  v. 
Celluloid  Manufg  a.,  22  Blatchf.  441,  21  Fed.  Rep.  631,  and  22  Fed. 
Rep.  94.  And  although,  by  virtue  of  the  decree  above  referred  to,  I 
assume  for  this  case  the  validity  of  the  patent,  still  I  think,  in  view  of 
the  state  of  the  art,  it  must  be  held  to  be  valid  only  for  the  identical 
thing  discovered  or  invented  by  the  patentee;  that  is  to  say,  the  appli- 
cation of  the  process  of  washing  in  cool  water,  extracting  the  gelatine  by 
boiling,  and  then  straining  and  evaporating,  as  applied  to  salted  fish 
skins.  Under  this  interpretation  of  the  patent,  the  process  of  cleaning 
in  solutions  of  bisulphite  of  soda  and  sal-soda,  and  of  boiling  in  a  solu- 
tion of  borax,  followed  by  straining  and  evaporating,  is  not  an  infringe- 
ment. 

It  may  be  that  on  final  hearing  a  broader  construction- than  that  which 
I  have  indicated  will  be  given  to  this  patent;  but  I  entertain  so  much 
doubt  on  the  question  whether  such  broader  construction  is  justifiable 
that  I  am  not  prepared  to  order  an  injunction. 


Clark  v.  Wimon. 

(OvreuH  Oovrt,  8.  D,  New  York.    February  38i  1887.) 

Patents  for  ImneBirriOHS—lKFRrNGBMEHT— -Noiseless  Metallic  Shuttebs, 

The  first  claim  of  patent  Ko.  187,595»  granted  to  Alexander  Clark  on  April 
8,  1873,  for  an  improvement  in  corrugated  metallic  sliutters,  whereby  the 
noise  in  raising  or  lowerixig  such  shutters  is  deadened  or  prevented  by  the 
application  of  a  soft  or  pliant  material,  such  as  leather,  webbing,  etc.,  to  the 
shutters,  in  the  width,  so  as  to  coil  up  therewith,  and  form  a  cushion  betw  en 
the  several  coils,  is  infringed  by  the  shutters  constructed  under  the  pat  nt 
granted  April  8, 1884,  to  James  G.  Wilson,  for  an  improvement  in  corrugs  ed 
shutters,  in  which  pieces  of  leather  are  placed  upon  the  shutters  in  loi  ^i- 
tudinal  lines,  as  in  the  Clark  invention,  to  deaden  the  sound,  and  faste 
by  rivets,  which  protect  the  edges  of  the  shutters,  and  the  stems  of  which 
through  the  shutters,  and  through  the  leather  strips,  which  are  made  to  fi 
the  hollow  part  of  the  corrugations. 
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Fromcis  Rrbes,  for  defendant.     . 

CoxE,  J,  On  the  eighth  of  April,  1873,  letters  patent  No.  137,595 
were  granted  to  the  complainant  for  an  improvement  in  corrugated  me- 
tallic shutters.  The  invention  consists  in  applying  a  soft  or  pliant  ma- 
terial, such  as  leather,  webbing,  etc.,  to  the  shutters,  in  the  width,  so  as 
to  coil  up  therewith  and  form  a  cushion  between  the  several  coDs;  the 
object  being. to  deaden  or  prevent  noise  in  raising  or  lowering  the  shut- 
ters.    The  first  claim,  which  alone  is  in  controversy,  is  in  these  words: 

"(1)  The  application,  to  corrugated  metal  revolving  shutters,  of  one  or 
more  strips  or  lengths  of  soft  and  pliant  material,  disposed  in  such  manner 
as  to  act  as  a  cushion  between  the  coils  of  the  shutter,  substantially  as  and 
for  the  purpose  described.^ 

In  July  last  this  court,  upon  a  motion  for  a  preliminary  injunction, 
decided  that  the  patent  in  suit  covers  the  same  invention  as  that  de- 
scribed in  an  English  patent  granted  to  the  complainant,  May  2,  1872; 
and  that,  pursuant  to  the  provisions  of  section  4887  of  the  Revised  Stat- 
utes, it  expired  at  the  same  time  with  the  English  patent,  to-wit.  May 
2,  1886.     A  decree  for  an  injunction  is  therefore  out  of  the  question. 

The  references  introduced  by  the  defendant  neither  anticipate  the  pat- 
ent, nor  invalidate  it  for  lack  of  novelty  and  invention.  Furthermore, 
they  do  not  operate  to  limit,  in  any  marked  degree,  the  daim  in  ques- 
tion, which  should  be  liberally  construed  in  view  of  the  fact  that  the 
complainant  was  the  first  to  enter  this  particular  field  of  invention. 

The  question  of  infringement  alone  remains  to  be  considered.  The 
defendant,  who,  prior  to  1876,  was  in  the  employ  of  the  complainant,  ob- 
tained a  patent  dated  April  3,  1884,  for  an  improvement  in  corrugated 
metal  rolling  shutters.  The  object  of  the  defendant,  as  stated  in  the  spec- 
ification, is  twofold:  Fkst^  to  strengthen  and  protect  those  parts  of  the 
shutter  which  are  most  liable  to  wear;  and,  Hcond^  to  deaden  the  noise 
which  is  usually  caused  by  operating  the  same.  The  complainant  in- 
sists that  shutters  constructed  after  the  formula  of  this  patent  infringe 
the  daim  in  question.  The  defendant  uses  a  rivet  with  a  large  head  or 
shield  designed  to  strengthen  and  protect  the  edge  of  the  shutter.  The 
stem  of  the  rivet  runs  through  the  shutter,  and  through  a  thick  piece  of 
leather  made  to  fit  in  the  hollow  part  of  the  corrugation,  the  other  head 
being  riveted  against  a  metal  washer  on  the  top  of  the  leather.  These 
pieces  of  leather  are  placed  upon  the  shutter  in  longitudinal  lines,  as  in 
complainant's  structure.  The  leather  acts  as  a  cushion  between  the 
coils,  and  unquestionably  has  a  tendency  to  deaden  the  noise  when  the 
shutter  is  revolving.  That  it  is  "noiseless"  is  one  of  the  merits  daimed 
for  it  by  the  defendant. 

It  is  true  that  the  infringing  cushions  are  not  in  strips  or  lengths;  they 
are  not  continuous;  but,  nevertheless,  th€y  perform  the  same  functions 
in  substantially  the  same  way.  The  similarity  between  the  two  structures 
can,  perhaps,  be  best  illustrated  by  placing  them  in  juxtaposition.  Pigs, 
1,2,  and  3  represent  edge  views  of  the  manner  in  which  the  noise-dead- 
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ening  material  has  been  applied  by  the  patentee.     Figs.  4  and  5  repre- 
sent the  defendant's  device. 

FlQ.  1. 


Lacing. 
Fia.  4. 


Leather. 


^jm^jm^j^s^j^.^ 


Fia.  5. 


Rivets. 


The  conclusion  cannot  be  resisted  that  the  defendant  has  seized  upon 
the  idea  suggested  by  the  complainant,  and  seeks  to  avoid  the  charge  of 
infringement  by  an  ingenious  arrangement,  which,  though  differing  in 
appearance,  retains,  substantially,  all  of  the  advantages  and  performs  all 
of  the  functions  of  the  patented  structure.  Under  the  broad  construction 
to  which  the  claim  is  entitled,  he  should  not  be  permitted  to  do  this.  If 
the  leather  is  cut  away  from  the  crown  of  the  corrugations  as  shown  in 
Fig.  2,  the  result  will  be  almost  the  exact  counterpart  of  the  defendant's 
device.  He  does  not  use  as  much  of  the  noise-deadening  material  as  the 
complainant,  and  he  does  not  apply  it  in  precisely  the  same  manner,  but 
he  accomplishes  the  same  result,  and  by  equivalent  means. 

It  follows  that,  as  to  the  first  claim,  the  complainant  is  entitled  to  a 
decree  for  an  accounting  to  the  date  of  the  expiration  of  the  paten  ,  as 
aforesaid,  with  costs. 
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The  International. 

BoYLAN  V.  The  International. 

DUtHct  Court,  8,  D,  New  York.    March  25,  1887. 

1.  Mabttimb  LiEKfr— Seaman's  Wages— Chabtbrbb  in  Possession. 

A  seaman's  lien  on  the  ship  for  his  wages  does  not  depend  upon  contract, 
but  is  fixed  by  the  law  as  an  incident  to  his  lawful  employment  on  board. 
He  has  the  same  lien,  therefore,  when  employed  by  a  known  charterer,  who 
runs  the  vessel  on  his  own  account,  as  when  employed  by  the  owner,  though 
the  latter  is  not  personally  liable  when  the  vessel  is  run  by  the  charterer. 

3.  Same— Case  Stated— Waiving  Lien— Void  Contracts. 

The  respondent  having  chartered  his  vessel  to  a  charterer  for  a  fixed  term, 
with  the  right  to  nominate  the  captain  and  engineer,  who  were  to  be  paid  by 
the  charterer,  named  the  libelant  as  engineer;  and  having  explained  to  him 
fully  the  provisions  of  the  charter,  introduced  him  to  the  charterer,  by  whom ' 
he  was  employed.  No  express  reference  was  made  to  the  question  of  lien, 
though  the  libelant  understood  that  the  charterer  was  to  be  his  paymaster. 
Held,  (1)  that  the  seaman  had  a  lien  for  his  wages,  there  being  no  implied 
contract  renouncing  it;  and,  sembUy  (2)  that  an  express  contract  to  that  effect 
would  be  held  void  in  admiralty  unless  there  were  some  corresponding  ben- 
efit to  the  seaman  to  sustain  it. 

In  Admiralty. 

Hyland  &  Zabrishiej  for  libelant. 

Qiarles  Murray^  for  claimant. 

Brown,  J.  The  libelant  sues  to  recover  $88,  a  balance  of  wages 
claimed  by  him  for  services  as  engineer  of  the  steam-lighter  Interna- 
tional, from  May  to  November,  1883.  The  lighter  during  this  time  wafl 
run  by  one  Ballou,  under  a  charter  to  him  executed  by  the  owner,  who, 
by  written  contraqt,  had  the  right  to  name  the  engineer  and  captain;  but 
aU  wages  were  to  be  paid  by  the  charterer,  who  was  to  have  possession, 
and  run  the  boat  on  his  own  account.  The  owner  nominated  the  libel- 
ant as  engineer,  and  carefully  read  and  explained  to  him  the  provisions 
of  the  charter,  and  thereupon  introduced  him  to  Ballou,  by  whom  the 
libelant  was  employed.  After  six  months,  the  charterer's  business  not 
being  successful,  the  boat  was  surrendered  to  the  owner,  leaving  some 
bills,  including  the  above  balance  due  to  the  engineer,  unpaid.  There 
were  various  other  subsequent  facts  and  circumstances,  which  I  do  not 
consider  of  material  importance;  since,  upon  the  whole,  it  is  sufficiently 
dear  that  neither  the  libelant  nor  the  owner  intended  to  waive  or  change 
their  former  legal  rights  or  obligations.  The  only  question  is  whether, 
under  such  circumstances,  the  engineer  has  a  lien  upon  the  vessel  for 
his  wages. 

Had  this  been  a  question  of  materials  or  supplies  furnished  by  a  ma- 
terial-man having  knowledge  of  the  terms  of  the  charter,  no  lien  upon 
the  vessel  would  here  have  been  sustained,  unless  the  supplies  were  fur- 
nished in  a  port  of  distress,  and  were  necessary  to  enable  the  vessel  to 
reach  her  owners,  {.  «.,  unless  the  supplies  were  necessary  to  the  ship 
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and  her  owners,  and  not  merely  to  the  charterer's  business.  The  Fhzn- 
CIS,  21  Fed.  Rep.  715,  721;  The  Mary  Morgan,  28  Fed.  Rep.  196;  Uis 
Norman,  Id.  383;  'Die  Twrgot,  11  Prob.  Div.  21,  23,  24. 

This  results,  however,  from  the  fact  that  in  this  country  the  general 
maritime  law  in  reference  to  a  lien  for  supplies  has  been  only  partially 
adopted,  and  that  such  a  lien  is  admitted,  not  as  the  legal  incident  to 
the  mere  furnishing  of  supplies,  but  only  upon  special  circumstances 
which  it  is  incumbent  upon  the  material-man  to  prove  as  conditions  of 
his  lien, — such,  for  instwice,  as  the  absence  of  the  vesBel  from  her  home 
port;  the  absence  of  her  owner  from  the  place  where  the  supplies  are 
furnished,  or,  if  present,  his  c^eement  to  the  lien;  the  ship's  necessity 
for  supplies;  and  the  necessity  of  a  credit  to  the  vessel  to  obtain  them. 
There  are  no  such  conditions  .applicable  to  a  seaman's  lien  for  wages. 
Our  maritime  law,  as  respects  wages,  conforms  to  the  general  law  of  the 
•seas,  which  gives  a  seaman  a  lien  upon  the  ship  for  his  wages,  as  Qeirac 
says,  "so  long  as  a  nail  remains."  His  service  is  rendered  primarily  to 
the  Aip;  and,  in  the  view  of  the  maritime  law,  the  ship  is  primarily  lia- 
ble. The  lien  arises,  therefore,  as  the  legal  incident  of  his  service.  It 
does  not  depend  upon  contract,  {The  Mmerva,  1  Hagg.  352,)  but  is  given 
by  the  general  maritime  law,  whenever  he  is  lawfully  employed  on  board. 
Macl.  Shipp.  248,  249. 

In  the  various  European  codes  that  expressly  recognize  this  lien,  I 
find  none  that  make  any  exception  where  the  ship  is  in  the  possession 
of  known  charterers,  by  whom  the  seamen  are  employed.  French  Code 
Com.  §  1*91,  sub.  6;  Netherlands  Code  Com.  §§  813,  451;  Italian  Code 
Com.  §§  674,  636;  German  Code  Com.  §  757;  1  Des  Jardin,  Droit  Com. 
Mar.  §  13$.  The  Consulado,  art.  289,  in  effect  declares  that  the  ship  in 
such  cases  must  make  good  her  contracts,  and  the  owner  must  look  to 
the  charterer  for  his  indemnity. 

In  many  cases  this  lien  has  been  sustained  against  chartered  vessels. 
The  Montauky  10  Ben.  455;  The  Samuel  Ober,  15  Fed.  Rep.  622;  The 
Artimny  9  Ben.  106;  Flaherty  v.  Doane,  1  Low.  150;  The  Canton,  1  Spr. 
437;  The  G.  0.  Morris,  2  Abb.  164, 168;  HaH  v.  37uj  ErUerpriee^  3  Wkly. 
Notes  Cas.  172, 

The  libelant  in  this  case  understood  that  the  charterer,  and  not  the 
owner,  was  to  be  his  pay-master.  Undoubtedly,  therefore,  the  owner 
was  not  personally  liable,  (ScoU  v.  FhUes,  5  Ben.  82;)  but  as  the  lien 
was  the  legal  incident  of  the  libelant's  lawful  employment  upon  the  ship, 
and  his  employment  by  the  charterer  was  authorized  by  the  owner,  his 
right  as  against  the  ship  is  unaffected.  The  testimony  does  not  show  that 
any  special  reference  was  made  to  this  lien  in  his  conversation  with  the 
owner,  nor  any  express  exemption  of  her  liability  agreed  on.  Such  an 
exemption  would  not,  therefore,  be  inferred.  The  MorUauk,  10  Ben.  455. 
The  precise  question  does  not  arise  here  as  to  what  would  have  been 
the  effect  of  an  express  contract  waiving  his  lien,  but  such  an  agreement 
would  be  held  void  in  courts  of  admiralty,  unless  made  upon  some  cor- 
responding benefit  to  him ;  because  otherwise  it  is  a  stipulation  highly 
injurious,  depriving  the  seamen  of  the  security  which  the  law  annexes 
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to  their  service  as  necessary  to  their  due  protection.  Section  4535  of  the 
Revised  Statutes,  as  respects  merchant  seamen  recognizes  this  general  lien 
of  seamen,  and  expressly  declares  that  "no  seaman  shall,  by  any  agreement 
other  than  is  provided  by  this  title,  forfeit  his  lien  upon  the  ship,  or  be  de- 
prived of  any  remedy  for  the  recovery  of  his  wages  to  which  he  would  oth- 
erwise have  been  entitled."  The  British  Merchants'  Shipping  Act,  §  182, 
is  to  the  same  effect.  Mad.  Shipp.  249, 744.  These  provisions  are  in  ao- 
•  oordance  with  the  principles  of  numerous  decisions  in  the  admiralty  courts, 
as  respects  the  invalidity  of  unusual  and  injurious  stipulations  in  seamen's 
contracts.     The  Sarah  Jane^  Blatchf.  &  H.  401,  406--414;  The  Minerva^ 

1  Hagg.  352 ;  Harden  v.  Gordon^  2  Mason ,  641 ,  556 ;  Br<njm  v.  LuRy  2  Sum. 
449,  450;  The  San  Marcoe,  27  Fed.  Rep.  667,  669;  The  Eighlander,  1 
Spr.  510;  The  Sirocco^  7  Fed.  Rep.  599. 

This  rule,  as  respects  the  lien  for  seamen's  wages,  stands  on  the  same* 
footing,  so  far  as  respects  a  chartered  vessel,  as  the  lien  of  salvors,  or  of 
freighters,  who  have  the  same  lien  on  a  chartered  ship  as  on  one  run  by 
her  owners,  and  whether  they  know  of  the  charter  or  not.     The  OaesiuSy 

2  Story,  93;  Webb  v.  Peirce,  1  Curt.  107,  108;  The  Phebe,  1  Ware,  271; 
The  May  Queen,  1  Spr.  588, 591;  The  T.  A.  Ooddard^  12  Fed.  Rep.  174, 
179;  Riduzrdecm  v.  Wineor,  8  Cliff.  406. 

An  impression  seenM  to  have  prevailed  to  some  extent  that  a  contrary 
rule,  as  respects  chartered  vessels,  had  been  adopted  in  this  district  in 
reference  to  liens  for  wages;  and  this  is,  to  some  extent,  sustained  by  a 
brief  memorandum  in  a  cause  before  my  predecessor.  Examination  of 
the  reported  cases  in  this  district  faQs  to  discover  any  adjudication  on 
this  subject,  except  that  in  the  case  of  The  Fairplay^  1  Blatchf.  &  H.  186, 
where  the  decision  turned,  however,  on  the  necessity  of  an  accounting 
in  r^ard  to  an  unliquidated  adventure,  not  at  all  applicable  here.  The 
supposed  rule  was  questioned  by  Benedict,  J.,  in  the  case  of  The  Mon- 
taukj  eupra;  and,  in  view  of  the  decisions  to  the  contrary,  by  many 
eminent  judges  in  other  districts,  and  considering  that  appeals  to  the 
circuit  court  cannot  be  taken  in  most  of  the  causes  for  seamen's  wages, 
I  deem  it  incumbent  upon  me  to  adopt  the  rule  prevailing  elsewhere, 
as  both  in  accord  with  my  own  judgment,  and  conducive  to  a  most  d^ 
siiable,  if  not  essential,  harmony  in  our  maritime  law. 

Decree  for  the  libelant  for  $88,  and  interesti  without  oosta* 
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The  Carlotta.* 

King  v.  The  Carlotta,  etc. 

{District  Court,  K  D,  New  York,    January  28, 1887.) 

1.  Maritime  Liens— Seaman's  Wages— Sailing-Mastbr. 

A  sailing-master  has  a  lien  for  his  wages. 
%.  Same— Negligent  Discharge  op  Duties— Disrating. 

Where  libelant,  sailing-master  on  the  yacht  C,  brought  suit  to  recoyer  his 
wages  as  such,  the  defense  being  that  he  had  performed  his  duties  in  so  neg- 
Ifgent  a  manner  that  his  rate  of  wages  should  be  the  rate  paid  a  common  sea- 
man, it  was  hM  that,  though  he  had  performed  some  of  his  duties  in  a  negli- 
gent manner,  it  was  not  such  negligence  as  should  reduce  his  wages  to  the 
rate  claimed  by  the  defense. 
8.  Same— Traveling  Expenses. 

On  the  evidence,  held,  that  libelant  was  not  entitled  to  recover  his  traveling 
expenses  while  going  to  and  returning  from  the  yacht 

In  Admiralty. 

Frederick  K.  Castner,  for  libelant. 

Ocirter  &  Ledyard,  for  claimants. 

Benedict,  J.  This  is  an  action  in  rem,  instituted  by  the  libelant  to 
enforce  a  lien  against  the  yacht  Carlotta,  for  his  wages  as  sailing-master, 
and  for  his  traveling  expenses  while  going  from  Boston  to  the  Delaware 
breakwater  to  join  the  yacht,  and  while  returning  to  New  York  from 
Fernandina,  the  place  of  his  discharge.  There  is  no  dispute  as  to  the 
time  that  the  libelant  served  on  board  the  yacht  as  sailing-master,  or  as 
to  the  rate  of  wages  at  which  he  shipped.  The  evidence  furnishes  no 
foundation  for  the  claim,  so  far  as  the  expenses  of  traveling  are  concerned. 
The  only  question  claiming  consideration  relates  to  the  claim  for  wages. 

At  the  time  of  the  libelant's  discharge  at  Fernandina,  the  owner  of 
the  yacht,  who  was  also  her  master,  tendered  the  libelant  wages  at  the 
rate  paid  a  common  seaman;  and  he  now  contends  that  the  rate  of  wages 
should  be  the  rate  paid  a  common  seaman,  upon  the  ground  that  the 
libelant  was  not  competent  to  discharge  the  duties  of  a  sailing-master, 
and  that  he  was  careless  and  negligent  in  the  performance  of  those  du- 
ties. Upon  the  evidence  there  is  no  room  to  contend  that  the  libelant 
was  incompetent  to  discharge  the  duties  of  a  sailing-master.  The  proof 
is  clear  that  he  has  often  discharged  those  duties  in  a  proper  and  sea- 
man-like manner.  But  it  is  said  that,  if  the  libelant  knew  his  duties, 
he  neglected  to  perform  them. 

The  defense  in  the  end  came  down  to  the  proposition  that  the  method 
in  which  the  libelant  kept  his  log  deserves  punishment  by  a  reduction 
of  his  wages  to  the  rate  of  a  common  seaman.  It  is  evident  that  the 
libelant  in  entering  the  dead  reckoning  in  the  log  made  entries  that  were 
untrue.     That,  to  use  the  expression  of  one  of  the  witnesses,  the  log 

*  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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was  cooked  in  the  matter  of  the  dead  reckoning  entries;  and  I  confess  to 
surprise  that  a  master  as  competent  as  the  libelant  is  shown  to  be  should 
have  kept  such  a  log  as  he  did.  But  no  damage  resulted  from  this  care- 
less and  reprehensible  way  of  keeping  the  log,  and  it  seems  to  me  to 
put  the  libelant  in  the  grade  of  a  common  seaman,  as  to  his  wages,  for 
this  neglect,  would  be  severe  punishment. 

He  will,  in  my  opinion,  be  suflSciently  pui^ished  for  having  been  Com- 
pelled to  sue  for  his  wages,  and  by  refusing  him  costs. 

He  may  have  a  decree  for  his  wages  at  the  rate  mentioned  in  the  articles, 
without  costs,  for  I  entertain  no  doubt  as  to  the  right  of  a  sailing-master 
to  a  lien  for  wages.  The  libelant  was  not  master  of  the  yacht.  He  had 
no  control  over  the  voyages  of  the  vessel,  nor  authority  to  buy  supplies. 
His  functions  were  confined  to  the  navigation  of  the  ship,  and  those  he 
performed  under  the  direction  of  the  owner,  who  was  the  master. 


The  Cassandra  Adams. 

Tebo  and  others  v.  The  Cassandra  Adams,  etc. 

{DUtrict  Oaurt,  E.  D.  New  York.    March  14. 1887.) 

Salvage— Vbsbbl  Ashore— Impbndino  Gale— Rescue  by  Tug. 

The  bark  Cassandra  Adams,  loaded  with  ore,  went  ashore  on  the  Romer 
shoal,  off  New  York  harbor,  two  hours  before  high  water,  Friday  afternoon, 
and  was  unable  to  clear  herself.  She  hired  a  pilot-boat  to  fetch  her  a  tug. 
Thereafter,  the  tug  B.  coming  to  her,  she  agreed  to  pay  the  tug  $500  if  unsuc- 
cessful, and  $800  if  successful,  in  getting  her  off  the  shoal.  Meantime  the 
pilot-boat  had  found  and  sent  the  tug  H.  to  the  bark  about  11  o'clock  that 
night,  and  on  the  following  morning  the  two  tugs  got  the  bark  off  the  shoal. 
She  could  only  have  been  taken  off  at  high  water.  The  next  high  water  after 
she  was  taken  off  was  Saturday  night.  During  Saturday  the  worst  storm  of 
the  season  was  brewing.  If  the  bark  had  not  been  rescued  Saturday  morning, 
she  would  probably  have  been  entirely  lost,  or  would  had  to  pay  a  heavy 
salvage  to  a  tug  taking  her  off  in  the  gale.  It  was  doubtful  if  the  tug  B.  could 
have  saved  her  alone,  or  if  another  tug  would  have  come  to  her  assistance  in 
time.  The  bark  and  cargo  were  worth  $200,000.  The  tug  H.  was  worth 
$26,000.  She  was  in  no  danger,  nor  called  on  for  extraordinary  skill  or  un- 
usual exertion.    Held,  that  she  should  recover  $3,600  as  salvage. 

In  Admiralty. 

Butler,  Stillman  &  Hubbardj  for  libelants. 
.     Owen  &  Gray,  for  claimant. 

Benedict,  J.  This  is  an  action  to  recover  salvage  of  the  bark  Cas- 
sandra Adams,  her  cargo  and  freight.  This  vessel  was  rescued  from  the 
place  where  she  had  grounded,  upon  the  Romer  shoal,  off  the  harbor  of 
New  York.  Her  draught  was  19  feet  9  inches  forward,  and  20  feet  aft. 
She  went  ashore  two  hours  before  high  water,  on  Friday  afternoon, 

^Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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February  13th.  At  high  water  she  was  aground  her  full  length.  Her 
cargo  consisted  of  300  tons  of  ore  in  her  hold.  Although  she  grounded 
two  hours  before  high  water,  she  was  unable,  in  the  two  hours  that  re- 
mained before  the  tide  commenced  to  fall,  to  relieve  herself.  It  is  evi- 
dent, therefore,  that  she  could  not  break  herself  dear  by  means  of  her 
sails  and  her  anchor.  Assistance  was  a  necessity.  This  she  realized, 
for  she  paid  $300  to  a  pilot-boat  which  at  her  request  went  to  find  a  tug 
to  come  to  her  relief.  After  the  pilot-boat  had  gone,  the  tug  Baltic 
came  to  her,  and  bargained  with  her  that  she  should  attempt  to  get  her 
off  at  high  tide  for  the  sum  of  $500  if  she  was  unsuccessful,  and  $800 
if  successful. 

The  weather  was  cold.  The  bay  was  full  of  heavy  ice,  in  which  the 
pilot-boat  sent  to  bring  aid  was  caught.  When  so  caught,  the  Haviland, 
a  steam-tug  having  on  board  a  party  of  pleasure  seekers  bound  to  a  ball 
on  Sandy  Hook,  came  to  her,  and  was  informed  of  the  situation  of  the 
Cassandra  Adams;  whereupon  she  landed  her  passengers,  abandoned 
them  to  their  fate,  and,  having  relieved  the  pilot-boat  from  the  ice,  and 
taken  a  pilot  to  point  out  the  location  of  the  bark,  proceeded  to  the  bark. 
She  arrived  along-side  at  about  11  o'clock  at  night,  and  was  requested 
to  lie  by  till  morning,  and  then  take  hold  with  the  Baltic,  and  endeavor 
to  get  the  bark  off,  upon  the  understanding  that  she  should  have  noth- 
ing unless  successful,  and  if  successful  the  reward  should  be  determined 
by  arbitration  on  shore.  .Later  it  was  determined  that  the  matter  sliould 
be  left  to  the  court  instead  of  to  arbitration. 

At  daybreak,  and  as  soon  as  the  bark  began  to  feel  the  rising  tide, 
both  tugs  took  hold  of  her,  and  towed  her  off  the  shoal,  and  she  was 
taken  by  the  Haviland  to  Pierrepont  Stores,  Brooklyn,  where  she  ar- 
rived in  safety  at  about  breakfast  time. 

The  value  of  the  Cassandra  Adams  and  her  cargo  was  $200,000. 
The  value  of  the  Haviland  was  $26,000.  The  only  question  in  dispute 
is  as  to  the  extent  of  the  peril  to  which  the  Cassandra  Adams  was  ex- 
posed. The  claimants  contend  that,  without  the  aid  of  the  Haviland, 
the  bark  would  certainly  have  been  relieved,  if  not  by  the  Baltic,  by 
some  other  tug;  and  having  paid  $300  to  the  pilot,  and  $800  to  the  Bal- 
tic, they  consider  $1,500  to  be  a  suflScient  sum  for  them  to  pay  the 
Haviland.  On  the  other  hand,  the  libelants  contend  that  the  Baltic, 
unassisted,  could  not  have  relieved  the  bark;  that  no  other  tug  was  in 
sight  on  Saturday  morning;  that  the  worst  storm  of  the  winter  was  then 
brewing,  which  on  Saturday  night  burst  furiously,  and  would  surely 
have  destroyed  the  bark  had  she  remained  on  the  shoal;  wherefore  they 
say  the  reward  should  be  as  for  saving  the  bark  from  certain  destruction. ' 

Upon  the  evidence,  it  is  hard  to  say  that  the  Baltic  unassisted  would 
have  been  able  to  relieve  the  bark.  It  is  evident  that  the  master  doubted 
her  ability,  for,  although  the  Baltic  was  present,  he  gladly  engaged  the 
services  of  the  HavUand.  It  is  also  impossible  to  say  that  the  rescue  of 
the  bark  by  some  other  tug  was  certain.  Time,  it  is  to  be  remembered, 
was  of  the  greatest  importance  on  this  occasion.  The  bark  could  only  be 
moved  at  high  water.    On  Saturday  morning  the  Baltic  and  the  Haviland 
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were  the  only  tugs  in  sight,  and  a  refuaal  of  assistance  hy  fhe  Haviland 
would,  in  the  event  of  a  failure  by  the  Baltic, — a  result  contemplated  as 
possible,  for  she  agreed  for  $500  in  case  of  failure, — ^have  been  followed  by 
the  total  loss  of  the  bark  and  her  cargo,  unless  she  should  be  got  off  at  the 
next  high  tide.  After  that  the  storm  was  too  furious  to  permit  of  any 
effort  to  relieve  her.  The  next  high  tide  was  at  7  o'clock  Saturday  even- 
ing. During  Saturday  a  fresh  breeze  blew,  which  increased  as  the  day 
wore  on.  When  the  tide  rose  it  was  such,  I  judge,  as  would  have  ren- 
dered the  attempt  to  get  the  bark  off  on  that  tide  a  serious  undertaking 
for  any  tug.  That  the  condition  of  the  bark  would  have  been  known  in 
New  York  on  Saturday  morning,  and  that  some  of  the  numerous  tugs 
always  available  in  New  York  harbor  would  have  gone  to  her  aid  on 
Saturday,  I  do  not  doubt.  But,  loaded  as  the  bark  was,  no  tug  would 
have  attempted  to  move  her  until  high  tide,  and,  as  the  wind  was  at  the 
next  tide,  moving  her  then  would  have  involved  great  exertion,  and,  as 
it  seems  to  me,  would  have  been  attended  with  some  risk  of  total  failure. 
Certainly  her  rescue  by  a  salvor  at  that  time  would  have  subjected  her  to 
a  liability  for  salvage  exceeding  in  amount  the  sum  now  claimed  by  the 
Haviland. 

1  am  unable,  therefore,  to  agree  with  the  claimants  in  their  conten- 
tion that,  without  the  aid  of  the  Haviland,  the  bark  was  sure  of  being 
hauled  off  by  some  other  tug.  I  agree,  however,  that  some  chance  of 
being  hauled  off  by  another  tug  was  open  to  the  bark.  This  circum- 
stance is  to  be  considered  in  determining  the  value  of  the  services  ren- 
dered. 

It  is  also  to  be  considered  that  the  tug  was  put  to  no  risk  whatever, 
nor  was  she  called  on  to  display  extraordinary  skill,  or  ^ut  forth  un- 
usual exertion,  and  she  was  occupied  but  a  few  hours;  so  that,  although 
the  value  of  the  property  saved  was  considerable,  and  the  damage  to 
which  it  was  exposed  was  serious,  the  tug  can  be  largely  rewarded  for 
the  time  expended  without  making  the  charge  burdensome  to  the  bark. 

In  view  of  aU  the  circumstances,  I  think  $3,500  will  be  a  proper  sal- 
vage reward,  and  for  that  sum  with  costs  let  a  decree  be  entered. 


Thb  Maby  N.  Hoqan.^ 

Gillespie  and  others  v.  The  Mary  N.  Hoqan,  eto. 

(Diatriet  Court,  E.  D.  Nm  York.    March  14. 1887.) 

Baltagb— Tu8— Loss  or  MoTms  Powebt— Pilot-Boat— Holdino  Tug  Dubiho 
Oalb. 

The  tug  H.,  when  some  80  miles  E.  S.  E.  of  the  Highlands,  rolled  her  smoke- 
stack off,  and  thereby  lost  her  motive  power.  The  pilot-boat  W.  attempted 
to  take  her  to  l^ew  York,  but  was  unable  to  do  so,  and,  the  w*^d  increasing, 

>Beported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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the  W.  anchored,  and  held  the  H.  overnight,  when  a  tag  took  her  to  Kew 
York.  No  other  tug  was  in  sight  when  the  H.  lost  her  smoke-stack,  nor  did 
one  appear  during  the  day.  The  evidence  showed  that  but  for  the  W.,  the  BL 
would  have  been  compelled  to  anchor  on  losing  her  smoke-stack,  with  danger 
of  becoming  a  total  loss  in  the  gale  which  followed.  The  W.  incurred  no  es- 
pecial danger.  The  value  of  the  H.  was  f6,000.  SM,  that  the  W.  should  re- 
ceive $1,250  as  a  salvage  award. 

In  Admiralty. 

George  A,  Black,  for  libelants. 

Carpenter  &  Moahery  for  claimant. 

Benedict,  J.  This  is  an  action  for  salvage.  The  Mary  N.  Hogan, 
a  tug  some  90  feet  long  and  worth  $5,000,  on  the  morning  of  January 
28,  1885,  when  about  30  miles  E.  S.  E.  of  the  Highlands,  rolled  her 
smoke-stack  oflF,  and  thereby  lost  her  motive  power.  At  about  7  a.  m. 
the  Washington,  a  pilot-boat  about  95  feet  long,  and  worth  $17,500, 
came  to  the  tug,  and,  being  requested  to  tow  the  tug  up  to  the  Hook, 
made  a  hawser  fast  to  her,  and  proceeded  towards  the  Hook.  At  1  p. 
M.  the  pilot-boat  Loubat  came  to  them,  and  also  took  hold.  The  wind 
was  increasing,  and  at  2  p.  m.  ,  in  attempting  to  wear,  the  Loubat's  haw- 
ser fouled,  and  was  cut.  The  sea  was  then  too  heavy  to  permit  the  get- 
ing  out  another  line,  and  the  Loubat  sailed  away.  The  Washington 
continued  her  efforts  to  make  the  Hook,  but,  after  another  hour's  trial, 
finding  that  no  progress  was  made,  went  back  again  towards  Long  island, 
and  anchored  off  Long  beach,  a  mile  or  so  off  shore,  between  4  and  5  p. 
M.  The  wind  blew  very  hard  indeed  until  midnight;  but  the  pilot-boat 
was  able  to  hold  the  Hogan,  and  did  hold  her,  until  2  p.  m.  of  the  next 
day,  when  the  tug  Luckenbach  came  for  the  Hogan,  and  took  her  to 
New  York.  While  the  Washington  lay  at  anchor  the  Hogan  had  her 
anchor  over  ready  to  let  go,  with  125  fathoms  of  seven  and  a  half  inch 
hawser. 

The  Washington  was  in  little  peril,  even  at  the  height  of  the  storm. 
Her  men  worked  hard  in  the  snow  and  hail  while  towing  the  Hogan, 
and  it  is  not  denied  that  a  liberal  reward  should  be  given  them  therefor. 
The  controversy  is  in  regard  to  the  amount.  This  controversy  arises 
out  of  a  difference  in  the  estimate  of  the  peril  of  the  situation  in  which 
the  Hogan  was  when  taken  hold  of  by  the  pilot-boat.  As  to  the  other 
things,  there  is  substantial  agreement.  The  evidence  shows  at  the  time 
the  Hogan  lost  her  smoke-stack  no  tug  was  in  sight,  nor  was  any  tug- 
boat fallen  in  with  during  that  day.  If  the  pilot  had  declined  to  fur- 
nish assistance,  the  Hogan  would,  as  it  appears,  have  been  compelled 
to  anchor  where  she  was,  and  during  the  severe  storm  that  came  on  the 
following  night  she  would  have  been  in  danger  of  total  loss.  Some  v  it- 
nesses  express  the  opinion  that  she  would  certainly  have  founde  ed 
during  that  night.  It  is  the  extent  of  this  peril  which  enhances  he 
value  of  the  services  volunteered  by  the  pilot-boat  for  the  benefit  of  he 
Hogan.  There  was  little  peril  to  the  pilot-boat.  Some  extra  work  '  as 
performed  by  the  crew,  and  24  hours  of  time  were  lost.  It  may  be  i  so 
that  the  pilot  boat  ran  some  risk  of  losing  her  insurance.     Her  claii]    is 
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50  per  cent,  of  the  value  of  the  Hogan.  This  I  think  loo  much.  If, 
taking  into  account  the  perilous  situation  of  the  tug,  the  salvage  be 
fixed  at  $1,250,  the  pilot  boat  will,  in  my  opinion,  receive  a  liberal 
reward. 

Let  the  libelants  have  a  decree  for  $1,250,  together  with  the  costs  of 
this  action. 


The  Osceola.' 

Coffin  v.  The  Osceola. 

(Distriet  Court,  E.  D.  Nmo  York.    March  14, 1887.) 

Ck>LLI8I0N — OVEBT^KINO    VESSEL— ClOSB  AfFBOACH—No  StONALS  —  ShEEB  BY 

LEADiNa  Vessel. 

Where  the  steam-boat  O.,  overtaking  the  S.,  collided  with  her,  and,  on  suit 
brought,  defended  by  alleging  a  sheer  on  the  part  of  the  S.,  but  the  evidence 
showed  that  she  had  approached  dangerously  near  the  S.,  without  giving  the 
signal  required  bv  the  international  rules,  field  that,  if  the  8.  made  no  sheer, 
the  O.  was  in  fault  as  the  overtaking  vessel;  if  the  8.  did  sheer,  the  O.  was 
Btill  in  fault  for  her  approach  without  sifipals.  Held^  alao,  that,  in  the  absence 
of  signals  from  the  O,,  the  sheer  of  the  S.  was  not  a  fault 

In  Admiralty. 

Edward  H,  Hobhs^  for  libelant. 

Carpeater  &  Moeher,  for  claimant. 

Benedict,  J.  If,  as  the  libelants  contend,  the  Spray  made  no  sheer, 
the  liability  of  the  Osceola  is  clear.  If,  on  the  other  hand,  the  Spray 
did  sheei,  still  the  Osceola  was  in  fault,  for  she  was  the  overtaking 
vessel,  and  approached  dangerously  near  to  the  Spray  without  giving 
the  signals  required  by  the  inspectors'  rules.  Had  the  signal  been  given, 
or  had  it  been  proved  that  the  Spray  had  been  otherwise  informed  of 
the  position  of  the  Osceola,  the  Spray  would  have  been  in  fault  for 
changing  her  course  when  she  did,  but,  in  the  absence  of  such  signal  or 
such  knowledge,  her  change  was  not  a  fault. 

The  libelant  must  have  a  decree  for  his  damages^  with  a  reference  to 
ascertain  the  amount. 

Beported  by  Edward  O.  Benedict,  Esq.,  of  the  New  York  bar« 
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ThB   IflBSOUBI.' 
(Distriet  Couri,  Ni  D.  New  York.    April  1, 1887.) 

Chartek-Pabtt— Breach  of— ADicmALTT  Juktsdicttow. 

An  action  in  rem  cannot  be  maintained  for  the  breach  of  a  charter-party 
when  the  voyage  was  not  undertaken,  and  no  part  of  the  cargo  delivered  on 
board. 

Admiralty.  libel  in  remfov  breach  of  an  executory  contract.  Ex- 
ceptions to  libel. 

John  0.  MUburny  for  libelant. 
B,  H,  WiRiavMy  for  claimant. 

CoxB,  J.  Tlie  libel  alleges  that  in  November,  1886,  the  owner  of  the 
steam-barge  Missouri,  by  an  agreement  in  writing,  chartered  her  to  the 
libelant  to  carry  a  cargo  of  lumber  from  Oscoda,  Michigan,  to  Port  Ar- 
thur, Ontario;  that  the  owner  wholly  n^lected  and  refused  to  perform 
the  conditions  of  the  charter-party.  The  voyage  was  not  undertaken^ 
and  no  part  of  the  cargo  was  placed  on  board.  The  libel  was  filed  Sep- 
tember 9,  1886,  and  the  vessel  was  seized  while  lying  at  the  port  of 
Buffalo.  The  claimant  now  files  exceptions,  disputing  the  jurisdiction 
of  the  court  upon  the  ground  that  no  maritime  lien  was  created,  and 
therefore  the  libelant  is  not  in  a  position  to  proceed  in  rem.  The  sole 
question,  therefore,  is,  can  an  action  in  rem  be  maintained  for  a  breach 
of  a  charter-party,  no  part  of  the  cargo  having  been  delivered? 

There  can  be  no  doubt  that  the  negative  of  this  proposition  is  sus- 
tained by  a  great  preponderance  of  authority.  The  Keokuk^  9  Wall.  517; 
The  Freeman,  18  How.  182;  The  Yankee  Blades  19  How.  82;  The  Her- 
mitage, 4  Blatchf.  474;  The  General  Sheridan,  2  Ben.  294;  T%e  Chaffee,  2 
Fed.  Rep.  401;  The  MonU  A.,  12  Fed.  Rep.  331;  The  City  Of  BaJtcm 
Rmge,  19  Fed.  Rep.  461. 

The  cases  holding  a  contrary  doctrine  have  not  been  followed  in  recent 
years.  As  the  question,  so  far  as  this  court  is  concerned,  is  no  longer 
an  open  one,  an  examination  of  it  upon  princ^'ple  would  be  a  pointless 
and  unprofitable  proceeding. 

The  exceptions  are  sustained. 

^Reported  by  Theodora  M.  Etting,  Bsq.,  of  the  Fhfladelphia  bar. 
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Fboment  V.  DiTCLos  and  another. 
(Diitrict  Court,  S.  D.  New  Tark.    April  7, 1887.) 

1.  Ck)N8DLa— AcnoKs  aoainst— Joint  Dbfbkdanto— jTmiBDicnoK. 

The  act  of  congress  of  February  18, 1876,  which  amends  Rev.  Bt.  U.  8.  g  711, 
by  repealing  the  previous  express  exclusion  of  the  state  courts  as  to  jurisdiction 
over  suits  against  consuls,  aoes  not  diminish  the  jurisdiction  of  the  federal 
courts  over  the  same  actions. 

2.  Same— District  Courts. 

Prior  to  the  act  of  1875,  the  reasonable  constmction  of  Rev.  St.  U.  8.  §§ 
563.  711.  and  of  the  judiciary  act  of  1789.  giving,  up  to  the  passage  of  the  act  of 
1875,  (18  Bt.  at  Large,  818.)  exclusive  jurisdiction  to  federal  courts  of  "all  suits 
against  consuls  or  vice-consuls. "  embraced  all  suits  to  which  the  consul  or 
vice-consul  was  a  necessarv  defendant,  because  within  the  general  language 
of  the  constitution  and  the  acts  of  congress,  and  because  otherwise  there 
wQuld  be  no  legal  redress  upon  Joint  obligations  where  a  consul  was  a  neces- 
sary co-defendant;  and  the  same  construction  must  still  prevail.  Eeid,  ther^ 
fore,  that  a  motion  to  dissolve  an  attachment  against  a  consul's  necessaiy  co- 
defendant,  for  want  of  jurisdiction,  should  be  denied. 

Motion  to  Vacate  Attachment. 

OKn,  Rives  &  Montgomery,  for  plaintiff, 

Benjamin  Yates,  for  defendant  Duclos. 

Bbowk,  J.  On  the  twenty-third  of  March  last,  suit  was  commenced 
in  this  court  to  recover  the  value  of  a  bill  of  goods  sold  by  the  plaintiff 
in  October,  1883,  to  the  defendants;  and  on  the  same  day  an  attachment 
was  issued,  pursuant  to  the  state  practice,  against  the  property  of  the 
defendant  Duclos,  a  resident  of  the  state  of  New  Jersey.  The  complaint 
and  affidavit  stated  that  the  defendant  Fritsch  is  the  Austrian  vice-consul 
at  this  port.  The  defendant  Duclos  now  appears  for  the  purpose  only 
of  vacating  the  attachment,  on  the  ground  that  this  court  has  no  juris- 
diction of  an  action  agaiAt  the  consul  and  another  defendant,  but  only 
in  an  action  against  the  consul  alone. 

The  seventeenth  paragraph  of  section  563  of  the  Revised  Statutes  of 
the  United  States  gives  this  court  jurisdiction  of  all  suits  against  consuls 
or  vice-consuls,  except  for  offenses  above  the  description  aforesaid."  The 
exception  does  not  affect  this  case.  The  cases  cited  by  the  defendant 
to  show  that  each  of  the  defendants  must  be  amenable  to  the  jurisdiction 
of  the  federal  courts  are  all  cases  relating  to  suits  "between  citizens  of 
different  states,"  in  which  the  language  of  the  statute  is  quite  different. 
See  Rev.  St.  §  629;  Strawbridge  v.  OurdsSy  3  Cranch,  267;  Coal  Co.  v. 
Blatchford,  11  WaU.  172.  In  those  cases  the  jurisdiction  of  the  federal 
courts  was  never  exclusive  of  the  jurisdiction  of  the  state  courts.  But 
the  jurisdiction  of  the  federal  courts  over  consuls  and  vice-consuls  has 
always  been  exclusive  of  the  state  courts  from  the  passage  of  the  judici- 
ary act  of  1789  (1  St.  at  Large,  76)  until  the  act  of  February  18, 1875, 
(18  St.  at  Large,  318;  Rev.  St.  U.  S.  §  711.)  See  Bors  v.  PresUm,  111 
U.  S.  252,  261,  4  Sup.  Ct.  Rep.  407. 

Whatever  may  be  the  effect  of  the  repeal  of  the  exclusive  jurisdiction 
v.30F.no.6— 25 
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of  the  federal  courts  as  respects  consuls  by  the  act  last  mentioned,  that 
act  cannot  be  construed  as  intended  to  diminish  the  jurisdiction  of  the 
United  States  district  courts  in  actions  affecting  consuls  as  it  existed  be- 
fore. There  is  no  evidence  of  any  such  purpose,  and  it  is  not  to  be  in- 
ferred. If  such  a  suit  as  this  was  maintainable  before  the  act  of  February 
18,  1876,  it  must  therefore  be  held  to  be  maintainable  still.  Looking 
at  the  question  from  this  point  of  view,  it  would  seem  dear  that  the  juris- 
diction of  this  court  in  such  a  case  as  this  should  be  maintained,  whether 
a  similar  suit  be  now  maintainable  in  the  state  courts  or  not. 

There  is  no  question  that  such  a  joint  action  as  this  is  within  the  con- 
stitutional grant  of  the  federal  power,  since  the  constitution  expressly  de- 
clares that  this  power  "shall  extend  *  * ,  *  to  all  cases  affecthig  am- 
bassadors, other  public  ministers,  and  consuls."  This  action  is  just  as 
clearly  also  a  "  suit  against  a  consul  or  vice-consul,"  and  hence  within  the 
very  language  of  the  act  of  congress,  (Rev.  St.  §  563,)  although  a  necessary 
co-defendant  is  joined.  In  the  case  of  Davis  v.  Packard^  7  Pet.  276,  284, 
the  supreme  court,  in  referring  to  the  privilege  of  a  suit  in  the  federal 
tribunals,  says  that  "the  privilege  is  not  a  personal  one,"  but  is  "the  privi- 
lege of  the  country  or  government  which  the  consul  represents.  *  *  * 
It  was  deemed  fit  and  proper  that  the  courts  of  the  government  with 
which  rested  the  regulation  of  all  foreign  intercourse  should  have  cog- 
nizance of  suits  against  representatives  of  such  foreign  governments." 
These  reasons  are  as  applicable  to  a  joint  action,  including  a  consul  de- 
fendant, as  to  an  action  against  a  consul  sole  defendant. 

As  the  law  stood  until  1875,  the  jurisdiction  of  the  federal  courts  be- 
ing expressly  declared  to  be  exclusive  of  the  state  courts,  if  suit  upon  a 
joint  obligation  could  not  be  brought  in  this  court  against  .both  defend- 
ants, the  obligation  could  not  have  been  enforced  anywhere.  In  a  state 
court  the  action  against  both  could  not  lie,  because  suit  against  the  con- 
sul there  was  forbidden;  and,  if  the  suit  were  brought  there  against  the 
other  defendant  alone,  the  latter  could  succetsfully  have  pleaded  the 
non-joinder  of  the  consul  as  defendant;  while  in  the  federal  court  the 
consul  could  not  have  been  sued  alone,  since  he'would  be  equally  enti- 
tled to  plead  the  non-joinder  of  the  other  defendant.  Barney  v.  BaUti' 
more  City,  6  Wall.  280,  286.  The  act  of  February  28,  1839,  (5  St.  at 
Large,  321,  §  1;  Rev.  St.  U.  S.  §  737,)  does  not  apply  in  regard  to  per- 
sons who  are  inhabitants  of  the  district,  or  are  found  therein,  and  that 
statute,  therefore,  would  not  extend  to  this  case.  It  certainly  was  not 
the  design  of  the  judiciary  act  in  giving  exclusive  jurisdiction  to  the  dis- 
trict courts  in  suits  against  consuls,  to  debar  suitors  of  all  legal  redress 
upon  contracts  in  which  a  consul  was  a  joint  obligor.  The  necessary 
alternative  is  that  suits  against  both  jointly  must  have  lain  either  in  tie 
federal  court,  or  else  in  the  state  court;  and, [as  the  general  language  >f 
the  statute  excluded  state  courts,  the  reasonable  construction  of  t  te 
phrase  "  all  suits  against  consuls  or  vice-consuls  "  must  be  to  apply  t, 
in  its  general  and  extended  sense,  to  all  suits  in  which  consuls  or  vi  e- 
consuls  were  necessary  parties  defendant. 

In  the  case  of  Bixby  v.  Jaimen^  6  Blatchf.  315,  an  action  similar  bo 
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this  was  brought  and  determined  upon  the  merits;  and,  though  the  com- 
plaint was  there  dismissed  as  against  third  persons  on  the  ground  that 
the  joint  liability  of  the  consul  was  disproved,  the  dear  inference  from 
the  decision  is  that  otherwise  the  suit  would  have  been  sustained. 
The  motion  to  vacate  should  be  denied. 


MgCabty  &  Hall  Tbamng  Co.  v.  Glaenzer. 

{CHrcuit  Court,  8.  2).  New  York.    March  14, 1887.) 

Ck>iJ&TB  — State  and  Federal— Iitfrikgbment  op  Liobkbe  to  Sell  Patent- 
Construction  OF  Contract. 

Where  the  parties  to  an  action  are  both  citizens  of  the  same  state,  although 
the  action  is  Drought  for  the  infringement  of  a  patent,  where  the  defendant 
admits  the  validity  of  the  patent,  and  his  use  of  it,  and  the  only  question  is 
the  construction  of  a  contract  between  them  as  to  the  use  of  the  patent,  in- 
volving whoUy  common-law  and  equity  principles,  the  federal  courts  have  no 
Jurisdiction  of  the  action,  and  the  plaintiff  must  resort  to  the  state  court  for 
his  remedy;  and  it  does  not  affect  the  question  that  the  state  court  had  pre- 
viously ruled  that  it  had  no  jurisdiction,  and  that  relief  must  be  sought  in  Uie 
federal  court,  the  plaintiff  being  thus  left  without  remedy. 

In  Equity. 

Geo.  W.  Van  Slyke,  for  complainant. 

Eugene  H,  Lewis  and  Charles  E.  Hugfies,  for  defendant. 

Wallace,  J.  The  motion  for  a  preliminary  injunction  must  be  de- 
nied, because,  upon  the  authority  of  Hartell  v.  TUghman^  99  U.  S-  547, 
this  court  has  no  jurisdiction  of  the  controversy  disclosed  by  the  bill 
and  answer.  The  bill  asserts  that  the  plaintiff  has  the  exclusive  right 
to  use  and  sell,  throughout  the  United  States,  certain  patented  mirrors 
by  virtue  of  a  license  granted  to  Hall,  NicoU  &  Granby,  by  the  owners 
of  the  patent,  and  by  Hall,  Nicoll  &  Granby  assigned  to  plaintiff,  with 
the  consent  of  the  owners  of  the  patent;  that  the  owners  of  the  patent 
daim  without  just  cause  (and  the  bill  sets  forth  all  the  facts)  that  the 
license  has  become  forfeited;  and  that  the  defendant,  as  the  agent  of  the 
owners  of  the  patent,  is  now  selling  the  patented  mirrors  in  disregard  of 
plaintiff's  rights.  The  answer  admits  the  validity  of  the  patent;  admits 
that  the  mirrors  the  defendant  is  selling  are  the  mirrors  of  the  patent; 
admits  thathe  is  selling  them  as  the  agents  of  the  owners  of  the  patent; 
and  denies  that  the  plaintiff  has  any  cause  of  action,  and  asserts  that 
his  rights  under  the  license  had  terminated  by  reason  of  non-perform- 
ance of  one  of  the  conditions  of  the  license  before  the  allied  acts  of  in- 
fringement. 

The  parties  are  citizens  and  residents  of  this  state;  and  according  to 
Hartell  v.  Tdghman^  eupra^  although  the  suit  is  brought  for  infringement, 
inasmuch  as  defendant  admits  the  validity  and  use  of  the  patent,  and 
the  rights  of  the  parties  depend  wholly  upon  common-law  and  equity 
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principles  as  applied  to  the  contract  stated  in  the  bill,  the  case  does  not 
arise  under  any  act  of  congress,  and  the  plaintiff  can  and  must  resort  to 
the  state  court  for  his  remedy. 

The  precise  question  has  been  decided  the  other  way  by  the  court  of 
appeals  of  this  state,  in  (hnbirientai  Store  Service  Co.  v.  CUirk^  100  N.  Y. 
365,  8  N.  E.  Rep.  335;  HaJt  Sweat  Manufg  Co.  v.  Reinoehl,  102  N.  Y. 
167,  6  N.  E.  Rep.  264,  where  it  was  held  that  in  such  a  case  the  plain- 
tiff can  and  must  resort  to  the  circuit  court  of  the  United  States.  It  will 
probably  afford  the  plaintiff  poor  comfort  to  know  that,  while  in  this 
conflict  of  authority  he  is  apparently  left  without  a  remedy  for  the  vio- 
lation of  his  rights,  the  question  has  received  careful  consideration  at 
the  hands  of  both  the  tribunals  of  last  resort,  federal  and  state,  and  was 
decided  in  each  by  a  divided  court. 


McGregor  v.  McGitus  and  others. 
(Circuit  Court,  E.  D.  Wiicomin.    January^  1887.) 

1.  Removal  of  Causes— Tr/^smissat.  of  Record— Laches. 

Where,  on  the  granting  of  a  petition  for  the  removal  of  a  canse  from  a  state 
court  to  the  federal  court,  the  defendant  failed,  through  the  inadvertence  of 
his  counsel,  to  have  the  record  promptly  transmitted  to  the  circuit  court,  (Act 
.  1875.  §8.)  and  15  months  elapsed  without  such  transmission,  whereupon  the 
plaintiff,  for  the  purpose  of  a  motion  to  remand,  transmitted  such  record,  KM, 
that  plaintiff's  motion  should  be  granted  for  want  of  due  prosecution  under 
the  removal. 

2.  Same— Motion  to  Remand— Laches. 

Delay  on  part  of  plaintiff,  for  15  months,  in  making  his  motion  to  remand, 
held  not  a  waiver  of  the  right  to  object  to  defendant's  failure  to  flle,  in  the 
circuit  court,  a  copv  of  the  record  of  the  cause  removed. 

On  Motion  to  Remand. 

Fairchild  &  FairMld,  for  the  motion. 

ElliSy  Oreene  &  MerrHl^  cor\ira. 

Dyer,  J,  This  suit  was  begun  in  the  state  court  in  1885.  On  the 
third  day  of  October  in  that  year  the  defendants  filed  a  petition  and  the 
requisite  bond  for  the  removal  of  the  cause  to  this  court,  alleging  that 
the  plaintiff  was  an  alien,  and  that  the  defendants  were  citizens  of  this 
state.  Although  15  months  have  elapsed  since  the  petition  for  removal 
was  filed,  during  which  time  four  terms  of  this  court  have  been  held, 
the  defendants  have  never  caused  to  be  entered  here  a  copy  of  the  record 
in  the  suit,  as  required  by  their  bond,  and  by  section  3  of  the  removal 
act  of  1875.  At  the  present  term  the  plaintiff  has  brought  to  the  court, 
and  produced  for  filing,  a  copy  of  the  record,  and  has  moved  that  the 
case  be  remanded  to  the  state  court.  The  ground  chiefly  urged  in  sup- 
port of  the  motion  is  that  the  plaintiff  is  not  an  alien,  but  a  citizen  of 
the  United  States  and  of  the  state  of  Wisconsin;  but,  upon  suggestion 
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being  made  that  the  defendants  had  been  guilty  of  laches  in  not  enter- 
ing in  this  court  a  copy  of  the  record  in  the  suit,  the  court  required  ex- 
planation to  be  made  of  the  causes  of  the  defendants'  failure  to  comply 
with  the  law  in  filing  the  record. 

One  of  the  counsel  for  the  defendants  has  filed  an  aflSdavit  in  which  he 
states  that,  on  filing  the  petition  and  bond  for  removal,  he  directed  the 
derk  of  the  state  court  to  immediately  transmit  a  certified  copy  of  the 
record  to  this  court,  and  that  the  clerk  promised  to  comply  with  such 
instruction;  that  the  deponent,  relying  on  such  promise,  supposed  that 
the  record  had  been  duly  transmitted  to  the  clerk  of  this  court,  and  did 
not  know  that  it  had  not  been  transmitted  and  filed  until  the  second  day 
of  the  present  month;  and  it  is  alleged  that  the  plaintiff  has  never 
moved  to  remand  the  case  until  the  present  motion  was  made,  nor  has 
he  taken  any  action  to  bring  the  case  to  trial  since  the  removal  thereof. 
It  is  also  alleged  that  the  plaintiff  has  not  been  prejudiced  by  the  delay 
in  filing  the  record,  because  other  suits  involving  the  property  in  con- 
troversy in  this  suit  have  been  pending  in  various  courts  since  1885,  the 
trial  of  one  or  more  of  which  was  desired  in  advance  of  the  trial  of  this 
case,  and  the  defendants  now  consent  that  the  case  be  placed  upon  the 
calendar  without  notice  of  trial,  and  be  tried  at  the  present  term. 

On  the  part  of  the  plaintiff,  an  affidavit  made  by  the  derk  of  the  state 
court  is  submittted,  in  which  the  deponent  states  that,  at  the  time  of 
the  filing  of  the  petition  and  bond  for  removal,  defendants'  attorney  told 
him  that  he  would  inform  him  (deponent)  when  he  would  have  the  rec- 
ord transmitted;  that  the  attorney  did  not  request  or  direct  him  to  make 
any  transcript  of  the  record,  or  offer  him  any  fees  therefor,  or  inquire 
what  such  fees  would  be,  but  only  requested  him  to  file  the  petition  and 
bond,  and  said  he  would  let  deponent  know  when  he  wished  the  record 
transmitted;  that  the  deponent  was  never  subsequently  informed  that  de- 
fendants desired  the  record  transmitted,  and  he  d.enies  that  he  was  at 
any  time  directed  or  requested  to  immediately  send  the  record  to  this 
court  or  that  he  promised  to  do  so. 

One  of  the  attorneys  for  the  plaintiff  makes  a  verified  statement,  in 
which  he  says  that  in  May,  1886,  he  inquired  of  the  derk  of  this  court 
whether  he  had  received  a  copy  of  the  record,  and  was  told  that  he  had 
not,  and  that  it  had  not  been  filed;  that  this  inquiry  was  made  with  a 
view  to  making  amotion  to  remand,  in  case  the  record  had  been  entered. 
It  also  appears  that  in  November,  1886,  the  deponent  asked  one  of  the 
defendants'  attorneys  if  the  record  had  yet  been  filed,  and  was  informed 
that  such  attorney  knew  nothing  of  the  case,  and  would  speak  to  his 
partner,  who  had  charge  of  the  case,  about  it,  and  that  the  defendants 
have  not  to  the  present  time. caused  a  copy  of  the  record  in  the  suit  to 
be  entered  in  this  court.  A  counter-affidavit  has  been  filed  by  the  at- 
torney for  the  defendants  who  has  charge  of  the  case  on  their  part,  in 
which  he  denies  that  he  said  to  the  derk  of  the  state  court  that  he  would 
inform  him  when  he  would  have  the  record  in  the  case  transmitted  to 
this  court;  and  states  further,  among  other  things,  that  he  was  never  in- 
formed by  his  partner,  with  whom  the  plaintiff's  attorney  swears  he  had 
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a  conversation  about  the  case  in  November,  1886,  that  the  record  had 
not  been  transmitted.  Upon  this  state  of  facts,  ibe  question  is  raised 
whether  the  court  should  allow  the  case  to  proceed  here  as  if  the  record 
had  been  duly  entered  by  the  parties  making  the  removal,  or  should  re- 
mand it  to  the  state  court. 

Differences  of  opinion  at  one  time,  to  some  extent,  prevailed  in  the 
subordinate  federal  courts  as  to  whether  the  requirement  of  the  act  of 
1875,  that  a  copy  of  the  record  in  the  suit  removed,  shall  be  filed  in  the 
circuit  court  on  the  first  day  of  the  next  session  thereof  following  the  fil- 
ing of  the  petition  for  removal,  is  mandatory,  and  involves  jurisdiction, 
or  is  directory  merely,  and  involves  only  a  matter  of  procedure.  In  Wocl- 
ridge  v.  McKenna,  8  Fed.  Rep.  650,  the  statute,  in  the  particular  men- 
tioned, was  held  to  be  directory,  and  as,  by  inadvertence,  which  was 
shown  to  be  quite  excusable,  the  transcript  of  the  record  from  the  state 
court  was  filed  on  the  second  instead  of  the  first  day  of  the  term  of  the 
federal  court  next  succeeding  the  filing  of  the  petition  and  bond  for  re- 
moval, the  court,  in  view  of  the  exceedingly  brief  delay  in  filing  the 
transcript,  was  of  the  opinion  that  the  objection  to  the  retention  of  the 
case  on  that  ground  was  not  maintainable.  But  it  is  observed  in  the 
opinion  that  "while  the  statute  may  be  held  to  be  directory,  merely,  and 
not  mandatory,  *  *  *  it  does  not  follow  that  it  is  nugatory  in  that 
regard,  or  that  the  courts  can  ignore  its  plain  requirement  that  the  tran- 
script shall  be  promptly  filed  on  the  first  day  of  the  term."  In  Stouten- 
burgh  v.  Wharton,  18  Fed.  Rep.  1,  it  was  held  that  the  provision  of  the 
act  of  1875  in  relation  to  entering  a  copy  of  the  record  in  the  suit  on  the 
first  day  of  the  session  of  the  federal  couit  after  filing  a  petition  and  bond 
for  removal  is  mandatory ;  and  the  opinion  of  Judge  Blatchford  in  Mc- 
Lean V.  St.  Paid  &  C.  Ry.  Cfa.,  16  Blatchf.  309,  indicates  the  same  view. 
But  it  is  now  idle  to  discuss  that  question,  as  it  is  settled  by  the  decision 
of  the  supreme  court  in  St.  Paul  <b  C.  Ry.  Co.  v.  McLean,  108  U.  S.  212, 
2  Sup.  Ct.  Rep.  498.  In  that  case  it  was  held  that  the  failure  to  file  a 
copy  of  the  record  on  or  before  the  first  day  of  the  succeeding  session  of 
the  federal  court  does  not  deprive  that  court  of  jurisdiction  to  proceed 
in  the  action,  and  that  whether  it  should  do  so  or  not  upon  the  filing  of 
such  copy,  is  for  it  to  determine. 

The  case  at  bar  should  not,  therefore,  be  remanded  to  the  state  court 
on  the  ground  that,  because  of  the  failure  of  the  removing  parties  to 
dul}^  enter  a  copy  of  the  record  in  the  suit,  this  court  is  without  juris- 
diction. But  the  question  is  whether  the  court,  in  the  exercise  of  its 
discretion,  ought  to  proceed  in  the  case  as  if  the  copy  had  been  filed 
within  the  time  prescribed  by  the  statute,  or  should  send  it  back  to  ttie 
state  court  for  want  of  due  prosecution  under  the  removal.  Railroad  i  b, 
V.  Koontz,  104  U.  S.  5. 

In  Kidder  v.  Featteau,  2  Fed.  Rep.  616,  it  was  held  that  if  therelis 
such  unnecessary  delay  in  filing  the  transcript  as  amounts  to  unexcui  jd 
laches,  whereby  the  other  party  is  prejudiced,  the  federal  court  may  or 
this  reason  remand  the  case.  There  was  a  deLay  of  43  days,  and  le 
court  was  of  opinion,  as  the  party  moving  to  remand  had  not  been pn  it- 
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diced  by  the  dday,  the  case  ought  riot  to  be  remanded.  In  HaU  v.  Brooh, 
14  Fed.  Eep.  113,  it  appeared  that  a  copy  of  the  record  should  have 
been  filed  November  Ist.  It  was  not  filed  until  December,  and  the  ex- 
cuse given  for  the  delay,  which  was  that,  from  information  sought  and 
obtained  at  the  clerk's  office,  the  attorney  understood  that  the  next  suc- 
ceeding term  would  be  in  December,  was  held  sufficient.  In  Stouten- 
burgh  V.  Wharton,  svpra^  there  was  a  delay  in  filing  the  record  from  the 
March  term  until  the  September  term.  The  excuse  made  was  that  the 
removing  party  had  seasonably  given  verbal  directions  to  the  clerk  of  the 
state  court  to  transmit  to  the  federal  court  a  copy  of  the  record,  and  sup- 
posed his  request  had  been  complied  with.  This  was  held  to  be  an  in- 
sufficient excuse,  and  the  case  was  remanded.  Thus  different  judges 
have  taken  different  views  of  the  question  as  it  has  arisen  before  them. 
In  McLean  v.  St.  Paul  Ry.  Co.,  16  Blatchf.  309,  the  first  day  of  the 
next  session  of  the  federal  court  after  the  case  was  ordered  removed  by 
the  state  court  was  April  7,  1879.  The  removing  party  filed  a  copy  of 
the  record  on  the  tenth  day  of  April,  and  Judge  Blatchford  remanded 
the  case  because  of  the  delay.  This,  judgment  was  affirmed  on  writ  of 
error  by  the  supreme  court.  108  U.  S.  212,  2  Sup.  Ct.  Rep.  498.  Mr. 
Justice  Harlan,  speaking  for  the  court,  said: 

"We  perceive  no  ground  to  question  the  correctness  of  the  order  of  May 
28,  1879,  or  to  conclude  that  there  was  any  abuse  by  the  court  of  its  discre- 
tion. The  only  reason  given  for  the  failure  to  file  the  transcript  within 
proper  time  was  inadvertence  upon  the  part  of  counsel;  in  other  u)ords,  the 
filing  was  ofierlooked.  It  is  scarcely  necessary  to  say  that  this  did  not  con- 
stitute a  sufficient  legal  reason  for  not  complying  with  the  statute.*' 

This  language  of  the  court  seems  to  be  directly  applicable  to  the  pres- 
ent case.  We  have  here  an  issue  of  fact  between  the  attorney  for  the 
defendants  and  the  derk  of  the  state  court  as  to  what  occurred  between 
them  in  relation  to  transmitting  a  copy  of  the  record  to  this  court.  But, 
accepting  the  statement  made  by  counsel,  the  case  was  one,  not  to  state 
it  more  strongly,  of  inadvertence,  so  far  as  he  was  concerned.  The  fil- 
ing was  overlooked.  Stoutenburgh  v.  Wharton,  supra,  is  directly  in  point. 
It  was  the  duty  of  the  defendants  to  pee  that  the  record  was  filed.  A 
party  in  such  circumstances  has  not  the  legal  right  to  rely  upon  a  re- 
quest made  to  and  a  promise  by  an  officer,  and,  on  his  failure  to  transmit 
the  record,  then  plead  the  request  and  the  officer's  default  as  a  valid  excuse  * 
for  not  having  had  the  record  entered  as  the  law  requires.  And,  as  said 
in  the  outset,  the  defendants  have  not,  even  to  this  day,  after  the  lapse 
of  15  months,  caused  a  copy  of  the  record  to  be  filed.  The  record  is 
now  brought  to  this  court  by  the  plaintifi",  and  filed  by  him  as  a  basis 
for  his  motion  to  remand.  To  pass  the  defendants'  fkilure  to  file  the 
record,  after  this  long  lapse  of  time,  unnoticed,  would  tend  to  establish 
a  precedent  in  the  removal  of  causes  from  the  state  courts  that  might 
prove  mischievous  in  practice.  A  more  strict  compliance  with  the  stat- 
ute is  essential,  and  must  be  required. 

But  it  is  argued  that  the  plaintiff  has  waived  his  right  to  object  to  the 
defendants'  failure  to  file  a  copy  of  the  record  by  delaying  his  motion  to 
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remand  until  the  j)resent  time.  I  cannot  adopt  that  conclusion.  It 
would  certainly  be  singular  if  the  defendants  could  escape  the  effect  of 
their  own  laches  by  alleging  that  the  plaintiff  ought  sooner  to  have  com- 
plained of  such  laches.  If  the  defendants  had  caused  a  copy  of  the 
record  to  be  filed,  even  though  somewhat  out  of  time,  and  then  the  plain- 
tiff had  unseasonably  delayed  making  a  motion  to  remand,  the  question 
of  waiver  would  present  a  different  aspect.  The  &cts  in  MiUer  v.  Kent, 
18  Fed.  Rep.  561,  cited  in  counsel's  brief,  are  not  given  in  the  report  of 
the  case,  but  I  have  no  doubt  the  facts  were  that  the  removing  party 
filed  a  copy  of  the  record,  and  then  that  there  was  unreasonable  delay 
by  the  opposite  party  in  moving  to  remand.  Certainly  the  party  re- 
moving a  case  ought  not  to  be  permitted  to  charge  the  opposite  party 
with  laches  while  he  is  himself  still  in  default.  As  is  well  stated  in  one 
of  the  briefs  submitted,  it  is  upon  the  theory  of  submission  to  the  juris- 
diction of  the  federal  court  that  a  delay  in  moving  to  remand  is  a  waiver 
of  the  right.  And,  in  a  l^al  sense,  there  can  be  no  submission  to  the 
jurisdiction  until  the  court  is  in  a  position  to  proceed  with  the  case,  and 
it  is  not  in  such  position  until  the  record  is  filed. 

In  conclusion,  the  order  of  the  court  will  be  that  the  cause  be  re- 
manded for  want  of  due  prosecution  under  the  removal. 


Bantgan  r.  City  of  Wobcbster. 

(Oireuit  Court.  JD.  MassachtisetU.  March  16,  1887.) 

1.  Removal  of  Causes— Citizenship— "Suit  of  a  Civil  Natukb"— Divbbsioh 
of  Water  from  Mill— Asbbbsment  of  Damages. 

A  i)roceeding  in  a  Massachusetts  court,  under  St.  Mass.  1881,  e,  268,  for  the 
appointment  of  commissioners,  and  the  assessment  of  damac^es  suffered  by 
complainants,  mill-owners  in  Rhode  Island,  hv  reason  of  the  diversion  of  the 
water  of  a  stream  in  Massachusetts  by  the  defendant,  is  removable  to  the  fed- 
eral court  on  the  ground  of  diverse  citizenship  of  the  parties.  Such  a  pro- 
ceeding is  a  ''suit  of  a  civil  nature  either  at  law  or  in  equity,  **  within  the  stat- 
utes as  to  removal  of  causes. 

8.  Same— Special  Statutory  Procbbdino— KBMAim. 

Where  a  cause  has  been  removed  from  a  state  court  to  the  circuit  court  on 
the  ground  of  citizenship,  it  will  not  be  remanded  because  founded  upon  a 
special  statutory  procedure  authorized  by  a  statute  of  the  state,  if  the  circuit 
court  has  equafpower  with  the  state  court  to  follow  the  procedure  prescribed 
by  the  state  law.    Midland  By,  Co.  v.  JoTiet,  29  Fed.  Rep.  198,  approved. 

8.  Same— Petition— Amount. 

Where  a  cause  is  removed  from  a  state  court  to  the  federal  court,  JurisdiL 
tion  su€9ciently  appears  in  the  record  if  the  amount  in  dispute  is  stated  in  th 
petition  for  removal,  although  it  be  not  stated  in  the  origmal  petition  in  th 
cause. 

L  Same— CmzENsrap  of  Real  Owner— Trustee. 

Where  a  removal  of  a  cause  involving  the  ownership  of  land  !b  sought  o 
the  ground  of  diverse  citizenship  of  the  parties,  in  determining  the  question  o 
Jurisdiction  the  court  is  to  look  at  the  citizenship  of  the  real  owners,  and  nc 
to  that  of  a  party  who  is  a  trustee  only. 
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5.  "Waters  and  Water- Courses— Mills— Easbmekt  in  Stream  Outside  State. 

The  owner  of  land  in  an  adjoining  state  may  have,  as  appartenant  to  such 

land,  an  interest  in  land  or  water  in  Massachusetts,  which  may  be  protected 

\}y  suit  in  the  courts  of  that  state.    Manmlle  v.  (%  of  Worcester,  188  Mass.  89, 

followed. 

In  Equity. 

W.  8.  B.  Hophirui  and  Wm.  O.  Russdl,  for  pkintiff. 

JP.  P.  Oovlding^  for  defendant. 

Carpenter,  J.  In  this  case,  and  also  in  several  other  somewhat  sim- 
ilar cases  against  the  same  defendant,  motion  is  made  to  remand  to  the 
superior  court  for  the  county  of  Worcester,  and  a  demurrer  is  also  filed 
to  the  petition,  which  is  the  first  step  in  the  litigations.  The  cases  have 
been  heard  together,  and  it  will  be  convenient  that  I  should  state,  in 
deciding  this  case,  the  conclusions  which  I  have  reached  on  all  the  points 
which  have  been  argued. 

The  plaintiffs  are  citizens  of  Rhode  Island,  and  owners  of  mill  prop- 
erty on  the  banks  of  the  Blackstone  river,  in  that  state.  The  defendant, 
in  pursuance  of  St.  Mass.  1881,  c.  268,  has  taken  for  its  water  supply 
Tatnuck  brook,  which  is  in  Massachusetts,  and  is  a  tributary  of  the 
Blackstone  river;  and  the  plaintiffs,  pursuant  to  the  statute,  filed  their 
petitions  in  the  superior  court,  praying  for  the  appointment  of  commis- 
sioners, and  the  assessment  of  the  damage  suffered  by  them  in  conse- 
quence of  the  diversion  of  the  water  of  the  brook.  The  plaintiffs  have 
filed  their  petitions  and  bonds,  and  have  removed  the  cases  to  this  court. 

The  defendant  contends  that  the  proceeding  by  petition  and  assess- 
ment of  damages  by  commissioners,  with  a  provision  for  an  assessment  by 
a  jury  in  certain  cases,  is  not  a  "suit  of  a  civil  nature,  either  at  law  or  in 
equity,"  within  the  meaning  of  the  acts  providing  for  the  removal  of 
causes,  because  the  plaintiff  is  to  proceed,  not  by  the  usual  forms  of  an 
action  or  suit,  but  according  to  a  special  procedure  appointed  by  the 
Massachusetts  statute.  I  am  of  opinion,  however,  that  it  is  the  duty  of 
this  court  to  entertain  the  suit,  and  to  ascertain  and  enforce  the  rights 
of  the  plaintiffs  by  the  proceeding  which  the  state  law  prescribes,  whether 
it  be  by  the  usual  process  of  law  actions,  or  by  a  special  process  pre- 
scribed for  the  occasion.  The  defendant  argues  that  the  appointment 
of  commissioners  properly  belongs  to  the  state  court,  and  that  a  contro- 
versy removable  to  the  federal  court  does  not  arise  in  these  cases,  unless 
there  should  be  an  appeal  to  a  jury  after  the  award  of  the  commissioners 
comes  in.  But  I  see  no  reason  why  this  court  cannot  administer  relief 
by  the  appointment  of  commissioners,  as  well  as  by  trying  the  question 
of  damages  with  a  jury.  If  it  appeared  that  the  appointment  of  commis- 
sioners by  this  court  is  impracticable  or  incongruous,  then,  indeed,  it 
would  be  inferred  that  the  proceeding  is  not  such  a  proceeding  as  was 
intended  to  be  removable  to  this  court.  We  so  held  on  an  application 
to  adopt  in  this  court  the  state  practice  of  the  appointment  of  auditors  in 
actions  other  than  actions  of  account.  In  that  case  it  appeared  that  the 
statute  of  Massachusetts,  Which  established  the  practice  of  appointing  an 
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auditor,  provided  that  the  compensation  of  the  auditor  should  be  paid 
by  the  county;  and,  as  we  have  no  power  to  make  a  similar  or  analogous 
provision  for  the  payment  of  the  auditor,  we  concluded  that  we  had  no 
power  to  adopt  the  procedure  as  part  of  the  practice  of  this  court.  But 
in  this  case  the  defendant  suggests  no  reason  why  we  cannot  fully  and 
.  effectually  carry  out  the  provisions  for  the  appointment  of  the  commis- 
sioners. The  question  is  fully  discussed  by  Judge  Brewer,  in  Cobrado 
Midland  Ry.  Co.  v.  Jonea,  29  Fed.  Rep.  1S3;  and  in  that  opinion  I 
fully  concur. 

The  defendant  also  contends  that  jurisdiction  does  not  appear  by  the 
record,  because  the  amount  in  dispute  is  not  stated  in  the  original  peti- 
tion. It  is  stated,  however,  in  the  petition  for  removal  to  this  court, 
and  I  am  of  opinion  that  the  allegation  in  that  petition  is  sufficient. 
Gold  Washing  &  Water  Co.  v.  Keyes,  96  U.  S.  199;  Briges  v.  Sperry,  95 
U.  S.  401. 

On  the  demurrer  the  defendant  alleges  that  the  petitions  show  no  case 
for  relief  under  the  statute.  The  argument  is  that  since  the  lands  of 
the  petitioners  are  in  Rhode  Island,  and  their  rights  in  the  water  of  Tat- 
nuck  brook  are  appurtenant  to  those  lands,  the  petitioners  cannot  claim 
a  remedy  under  this  statute  unless  it  be  held  to  have  extraterritorial 
effect,  which,  of  course,  is  inadmissible.-  I  cannot  agree  with  this  ar- 
gument. It  has  been  held  by  the  supreme  court  of  Massachusetts  that 
the  owner  of  land  in  an  adjoining  state  may  have,  as  appurtenant  to  such 
land,  an  interest  in  land  or  water  in  Massachusetts,  which  may  be  pro- 
tected by  suit  in  the  courts  of  that  state.  ManvUle  Co.  v,  Oiiy  of  Worce^ 
ter,  138  Mass.  89.  I  am  strongly  inclined  to  the  opinion  that  the  de- 
cision in  that  case  is  of  binding  force  on  this  court  in  the  case  at  bar; 
and,  even  if  it  be  not  so,  I  am  inclined  to  follow  that  case  as  being  of 
high  authority,  and  well  supported  by  the  reasoning  of  the  opinion. 

In  the  case  of  Banigan,  a  further  question  arises.     The  petitioner,  it 
appears  by  the  pleadings,  holds  the  legal  title  to  the  land  in  trust  for 
himself  and  another  person,  who  is  not  alleged  to  be  a  citizen  of  any 
state  other  than  Massachusetts;  and  the  defendant  contends  that,  in  de- 
termining the  question  of  jurisdiction,  the  court  is  to  look  at  the  citizen- 
ship of  the  real  owners,  and  not  to  that  of  the  trustee  alone.     I  think 
the  defendant  is  right.     In  Barney  v.  Baltimore  OUy^  6  Wall.  280,  it  was 
held  that  where  a  conveyance  of  the  subject-matter  of  the  controversy 
had  been  made  for  the  purpose  of  vesting  an  interest  in  parties  compe- 
tent to  litigate  in  the  federal  courts,  but  the  real  ownership  in  the  prop- 
erty remained  in  the  assignor,  the  court  had  no  jurisdiction.     The  grounj' 
of  this  decision  is  that  the  person  who  is  the  owner  of  the  property 
the  real  party  in  the  suit.     The  purposes  and  intentions  of  the  partii 
are  evidently  not  held  to  be  material,  since  the  court  q^uotes  with  a] 
proval  the  decision  in  McDonald  v.  Smalley^  1  Pet.  620,  to  the  effect  tb  b 
the  court  will  take  jurisdiction  where  the  interest  of  the  assignor  h 
been  really  conveyed,  although  with  the  avowed  purpose  of  enabling  tl 
assignee  to  maintain  suit  in  the  federal  court.     To  the  same  effect  a 
Greenwalt  v.  Tucker^  10  Fed.  Rep.  884;  Fountain  v.  Town  of  Angelica^ 


Digitized  by 


GoogI 


JOHNSTON  V.  DONVAN,  395 

Fed.  Rep.  8.  In  this  case  it  does  not  appear  for  what  purpose  the  legal 
title  was  caused  to  vest  in  Mr.  Banigan,  but  it  does  appear  that  the  real 
ownership  is  jointly  in  him  and  another  person,  who,  for  all  that  appears 
in  the  record,  may  be  a  citizen  of  Massachusetts.  This  case,  therefore, 
should  be  remanded;  and  in  the  other  cases  the  motions  to  remand  will 
be  denied,  and  the  demuners  will  be  overruled. 


Johnston  v.  Donvan  and  another. 
(OM-euit  Court,  8.  D.  New  York.  March  18,  1887.) 

1.  Rbmoval  of  Caubbs— Remand — Second  Removal — Same  Grounds. 

When  a  cause  has  been  removed  from  a  state  court  to  the  United  States  cir- 
cuit court,  and  remanded  on  motion,  because  the  petition  for  removal  does 
not  set  up  the  diverse  citizenship  of  tJie  parties  at  the  commencement  of  the 
suit  as  well  as  at  the  time  of  removal,  a  second  removal  on  the  same  pounds 
is  not  allowable.  The  decision  on  the  motion  to  remand  is  conclusive,  except 
upon  appeal. 

3.  Same— Appeal — Stat. 

Upon  granting  a  motion  to  remand  a  cause  to  the  state  court,  no  stav  is 
necessary  for  the  purpose  of  an  appeal  other  than  that  provided  for  by  Rev. 
St.  U.  S.  §  1007. 

In  Equity. 

Woiler  C.  Gflson,  for  plaintiff. 

Qwrge  G.  Hdt^  for  defendants. 

Wheeler,  J.  This  cause  was  removed  from  the  state  court  to  this 
court,  on  the  ground  that  the  parties  were  citizens  of  different  states,  by 
the  defendants.  On  motion  of  the  plaintiff  it  was  remanded  because 
the  petition  did  not  set  forth  the  diverse  citizenship  of  the  parties  at  the 
commencement  of  the  suit  as  well  as  at  the  time  of  removal.  The  de- 
fendants have  now  removed  the  cause  again  on  the  same  ground.  The 
plaintiff  has  moved  to  remand  again,  because,  as  he  claims,  a  second 
removal  on  the  same  grounds  is  not  allowable.  The  defendants  insist 
that  the  former  petition  was  so  defective  that  it  did  not  really  effect  a 
removal,  and  that,  therefore,  this  is  the  only  removal,  and  not  a  second 
removal.  The  former  petition  did,  however,  bring  the  cause  into  this 
court,  and  within  its  jurisdiction,  so  that  a  motion  to  remand  was  neces- 
sary. If  the  former  motion  to  remand  had  not  been  made,  this  court 
would  have  properly  retained  the  case.  Davies  v.  Lathrop^  13  Fed.  Rep. 
565;  Edwards  v.  Qmnecticut  MvJt.  Ufe  Im.  Go.,  20  Fed.  Rep.  452.  The 
former  motion  to  remand  was  therefore  properly  before  this  court,  and 
its  decision  upon  it  was  conclusive,  except  upon  appeal.  The  defend- 
ants' right  of  removal  was  involved  upon  such  proceedings  as  the  de- 
fendants chose  to  take  that  brought  it  in  question.  That  right  was 
adjudicated  and  setUed,  and  could  not  again  be  brought  in  question 
upon  new  proceedings.     Railway  Go.  v.  McLeaUj  108  U.  S.  212,  2  Sup. 
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Ct.  Rep.  498.  As  the  defendants  had  no  right  to  try  that  right  over 
again,  this  second  removal  was  improper,  and  this  motion  to  remand 
must  be  granted. 

The  defendants  ask  a  stay  of  proceedings  for  20  days  to  enable  them 
to  take  an  appeal  if  this  motion  is  granted.  No  stay  is  thought  to  be 
necessary,  however,  for  that  purpose,  other  than  that  provided  for  by 
section  1007,  Rev.  St,  U.  S. 

Motion  granted. 


Phelps  v.  Elliott* 
(Circuit  Court,  8.  D.  New  York.    March  16, 1887.) 

BqurrT— PLBADmo— Wrrm)RAWAL  of  Ai^bwer— Dbicurrer. 

Defendant  answered  the  bill,  and  issue  was  Joined  by  replication.  There- 
after, a  co-defendant,  named  in  the  bill,  but  not  served  with  process,  became 
a  party,  and  on  demurrer  the  bill  was  dismissed  as  against  him.  Held,  that  de- 
fendant would  not  be  allowed  to  withdraw  his  answer  and  demur  to  the  bill 
when  the  dismissal  as  to  his  co-defendant  had  not  altered  the  position  in 
which  he  stood  at  the  time  of  the  answer,  and  any  question  whidi  could  be 
raised  by  demurrer  might  be  raised  on  final  hearing. 

In  Equity. 

Herbert  B.  2%m«,  for  plaintiflP. 

WSliam  G.  Choate^  for  defendant. 

Wheeler,  J.     The  defendant  has  answered  the  bill,  and  issue  has 
been  joined  by  replication.     Since  the  joinder  of  issue,  one  Kieckhoefer, 
named  in  the  bill,  but  not  served  with  process,  became  a  party  defend- 
ant, and  demurred  to  the  bill.     His  demurrer  was  sustained  on  a  stat- 
ute of  limitations,  and  the  bill  dismissed  as  to  him.     29  Fed.  Rep.  53. 
On  settlement  of  the  order  it  was  claimed  that  the  bill,  on  the  adjudica- 
tion of  insufficiency  as  to  Kieckhoefer,  should  be  dismissed  as  to  all, 
which  was  denied.     The  defendant  then  moved  for  leave  to  amend  his 
answer,  which  was  denied.     He  now  moves  for  leave  to  withdraw  his 
answer  and  demur.     This  motion  is  urged  principally  upon  the  ground 
that  a  new  case  has  been  made  by  what  Kieckhoefer  has  done  in  it.- 
The  case  does  not,  however,  appear  to  stand  differently  now  from  the 
manner  in  which  it  stood  when  the  defendant  answered  the  bill,     Kieck- 
hoefer was  not  a  party  then,  and  is  not  now.     If  he  was  a  necessary 
party  when  he  became  one,  or  has  been  since,  he  was  when  the  defenc 
ant  answered,  and  his  absence  as  a  ground  of  demurrer  was  the  sam 
then  as  now.     That  Kieckhoefer's  demurrer  was  sustained  does  not  aha 
that  one  by  the  defendant  would  be,  for  the  suit  was  commenced  again 
the  defendant  about  two  years  before  Kieckhoefer  became  a  party  to  i 
If  the  motion  should  be  granted,  and  the  demurrer  be  overruled,  tl 
defendant  would  then,  by  equity  rule  34,  be  entitled  to  answer  the  b^ 
again.     Thus  indirectly  he  would  obtain  that  which  the  court  has 
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fased  to  grant  when  asked  for  directly.  It  is  not  understood  that  any 
question  can  be  raised  by  demurrer  to  the  bill  that  cannot  be  raised  on 
final  hearing  on  bill,  answer,  and  proofs.  The  rights  of  the  parties  are 
supposed  to  stand  upon  the  suflSciency  of  the  allegations  in  the  biU 
throughout.  A  demurrer  would  be  an  experiment.  The  saving  which 
might  be  made  in  expense  by  it  is  not  made  to  appear  to  be  sufficient 
to  warrant  trying  it.  Justice  can  probably  be  as  well  done  by  pursuing 
the  usual  course,  on  which  the  defendant  started.     Motion  denied. 


Spies  v.  Chicago  &  B.  I.  R.  Co. 

(OirmU  OovH,  B.  JD,  New  York.    March  21, 1887.) 

Partdes— Trusts— Railboad  Bonds. 

In  an  action  by  a  holder  of  the  bonds  of  a  railroad  company,  secured  by  a 
deed  of  trust,  merely  to  compel  the  defendant  company  to  fulfill  the  ag^ree- 
ments  on  its  part  contained  in  the  deed  of  trust,  and  not  seeking  to  reach  in 
any  way  the  security  providjBd  in  said  deed,  or  the  income  of  the  road,  through 
the  rights  or  powers  of  the  trustee,  the  latter  is  not  a  necessary  party. 

In  Equity.     On  demurrer  to  bill. 
John  W.  Weed,  for  plaintiflF. 
AtuUn  0.  Fox^  for  defendant. 

Wheeler,  J.  The  bill  alleges,  in  substance,  that  the  defendant  is- 
sued bondsof  $1,000  each,  to  the  amount  of  $1,000, 000,  by  each  of  which 
it  promised  to  pay  the  bearer  the  principal  sum  of  $1,000  on  the  first 
day  of  December,  1907,  and  such  interest  on  the  first  day  of  December 
annually,  if  any,  as  should  be  declared  and  fixed  by  the  board  of  di- 
rectors, not  exceeding  7  per  cent. ,  in  accordance  with  a  deed  of  trust  to 
a  trustee  pledging  and  appropriating  the  net  income  and  earnings  of  the 
road  of  the  defendant  as  security  for  the  payment  of  the  principal  and 
interest;  that  the  deed  of  trust  provides  that  the  directors  shall,  in  the 
month  of  October  annually,  ascertain,  fix,  and  declare  what  amount  of 
net  earnings  of  the  preceding  year  is  justly  applicable  to  the  payment  of 
interest  on  these  bonds;  that,  if  they  adjudge  that  a  specific  sum  is 
available  for  that  purpose,  they  shall  enter  a  resolve  in  the  nature  of  a 
final  award  declaring  what  sum  is  available  out  of  that  year's  net  earn- 
ings for  that  purpose,  and  the  rate  of  interest  payable  on  each  bond; 
that  the  payment  shall  be  advertised;  that  the  defendant  will  promptly 
ftirnish  the  funds  necessary  to  make  the  payment,  and  set  apart  so  much 
of  its  net  earnings  as,  a  specific  trust  fund  for  such  payment;  and  that,  if 
the  defendant  shall  fail  to  deposit  the  full  sum  necessary  to  pay  the  in- 
terest in  any  year,  the  trustee  shall  have  power,  at  his  discretion,  and 
upon  the  written  request  of  the  holders  of  a  majority  of  the  bonds,  to 
demand,  take,  and  hold  possession  of  the  road  and  equipments,  and 
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receive  the  income  and  revenue  therefrom,  until  the  net  amount  shall  be 
suflScient  to  pay  all  the  then  arrearages  of  interest;  that  the  orator  has 
been  the  owner  and  holder  of  such  bonds,  to  the  amount  of  $62,500, 
since  September  1,  1883;  that  since  then  the  defendant,  its  officers  and 
directors,  have  conspired  to  fraudulently  compel  the  orator  and  other 
holders  of  the  bonds  to  surrender  the  same,  and  to  fraudulently  with- 
liold  net  earnings  properly  payable  thereon,  and  for  that  purpose  have 
madfe  false,  fraudulent,  and  fictitious  ascertainments  of  the  income,  setting 
forth  the  particulars  thereof,  whereby  the  orator  and  other  bondholders 
have  been  deprived  of  their  share  of  the  net  income.  The  prayer  of  the 
bill  is  for  the  ascertainment  and  payment  of  the  amount  justly  due  for 
interest.     The  defendant  has  demurred  to  the  bill. 

The  only  ground  of  demurrer  urged  or  relied  upon  is  that  the  trustee 
is  not  in  any  manner  made  a  party  to  the  bill;  and  several  cases,  and 
particularly  Morgan  v.  Railway  Cb.,  21  Blatchf.  134,  15  Fed.  Rep.  55, 
and  Barry  v.  Railway  Cb.,  22  Fed.  Rep.  631,  are  cited.  If  the  orator 
was  seeking  to  reach  the  income  through  the  rights  or  powers  of  the 
trustee  conferred  by  the  deed  of  trust,  there  is  no  question  but  that  the 
trustee  would  be  a  necessary  party.  But  that  is  not  the  case.  The  or- 
ator is  seeking  only  to  compel  the  defendant  to  fulfill  its  agreement  fairly 
and  honestly,  and  not  undertaking  to  reach  lany  of  the  security  provided 
by  the  deed  of  trust.  The  deed  of  trust  is  referred  to  for  the  specifica- 
tion of  the  amount  of  interest  which  the  defendant  agreed  to  pay,  and 
is  not  sought  to  be  enforced  at  all.  The  orator  is  not  seeking  to  fore- 
close the  mortgage,  or  to  execute  the  pledge,  but  is  endeavoring  to  collect 
the  debt  secured.  The  amount  of  the  debt  is  in  dispute,  according  to 
the  bill,  and  an  account  or  ascertainment  is  necessary  to  determine  the 
amount.  The  trustee  could  not  bring  this  suit,  and  has  no  interest  in 
it  as  trustee.  The  cases  referred  to  are  where  the  property  securing  the 
debts  through  a  trustee  was  sought  to  be  reached,  and  in  that  respect 
are  distinguishable  from  this. 

Demurrer  overruled;  the  defendant  to  answer  over  by  next  May  rule- 
day. 


Fbankle  t;.  Jackson,  Receiver,  eto. 

{(Hrcuit  Court,  D.  Colorado,    March  7, 1887.) 

1.  Railroad— Track  in  Street— RiaHTS  op  Adjacent  Lot-Qwnebs. 

A  state  constitution  guarantying  compensation  to  the  owner  of  property 
'^ damaged"  by  the  public  use,  entitles  the  owner  of  a  lot  abutting  on  the  street 
to  recover  damages  of  a  railroad  company,  diminishing  the  value  of  the  lot 
by  laying  tracks  and  running  its  trains  through  the  street  in  front  of  the  lot.^ 

^  The  easement  of  the  abutting  owner  on  a 'public  street  or  highway  is  property  which 
may  not  be  taken  or  impaired  without  compensation  being  made.  Lonr  v.  Metropol- 
itan Elevated  R.  Co.,  (N.  Y.)  10  N.  E.  Bep.  528;  Terre  Haute  &  L.  R.  Go.  v.  Bissell, 
(Ind.)  9  N.  E.  Rep.  144,  and  note. 

As  to  the 'right  of  compensation  for  damages,  direct  and  consequential,  sustained  by 
the  abutting  owner  in. consequence  of  the  boildiug  and  operation  of  a  railroad  alocg 


Digitized  by 


Google 


Colo.]  FBAKELB  V.  JACKSON.  399 

2.  Same— Limitations. 

In  Buch  case  the  cause  of  action  accrnes  against  the  railroad  at  the  time  of 
its  occupation  of  the  street,  and  is  barred,  like  any  other  cause  of  action,  after 
the  lapse  of  the  prescribed  number  of  years  from  that  date,  so  that  for  each 
day's  continuance  of  the  occupation  a  new  cause  of  action  does  notarise.^  A 
change  in  the  ownership  of  the  railroad  property  neither  reWves  the  old  nor 
creates  a  new  cause  of  action.^ 

8.  Samb — Obstructino  thb  Stbbbt  bt  Leayino  Cars  Standing  on  Track. 
Although  a  railroad  company  may  have  acquired  the  right  to  lay  a  track 
along  a  street,  and  run  its  trains  thereon,  yet,  if  it  leaves  its  cars  standing  on 
the  track  so  as  to  improperly  obstruct  travel,  the  abutting  lot-owners  may  re- 
cover for  such  improper  ase  of  the  street,  and  the  cause  of  action  for  such  in- 
juries arises  as  often  and  whenever  they  occur;  and  for  each  day's  continu- 
ance of  the  wrong  a  new  cause  of  action  arises.  But  it  is  not  an  improper 
use  of  the  street  to  run  trains  at  night  as  well  as  during  the  day,  to  run  heavy 
freight  trains,  and  to  ring  bells  anof  sound  whistles. 

4  Same— Receiver— Party  to  Suit. 

A  receiver  duly  appointed  to  take  charge  of  the  property  and  business  of  a 
corporation  is  the  proper  party  in  whose  name  suits  by  or  against  the  corpora- 
tion may  be  conducted.* 

In  Equity. 

Browne  &  Putnam,  for  plaintiff. 

E.  0,  Wolcott^  for  defendant. 

Brewer,  J.  This  case  is  submitted  on  demurrer  to  the  Becond  and 
third  counts  of  the  answer.  In  her  complaint,  plaintiff  alleges  that  since 
January  1, 1879,  she  has  been  the  owner  of  certain  lots  on  the  comer  of 
Fifteenth  and  Wynkoop  streets,  in  Denver,  on  which^  in  that  year,  she 
built  and  has  since  kept  a  hotel.  She  further  alleges  that  prior  to  1879 
the  Denver  &  Rio  Grande  Railway  Company  entered  upon  said  Wynkoop 
street,  and  laid  down  a  railroad  track,  and  that  in  1880  it  also  laid  down 
a  side  track  between  the  main  track  and  the  sidewalk,  and  on  the  side 
of  the  street  adjacent  to  her  property,,  and  that  this  was  done  without 
her  consent,  and  without  compensation;  that  the  said  company  used  this 
side  track  for  standing  cars,  and  loading  and  unloading  coal  at  all  hours 
of  the  day  and  night,  converting  that  portion  of  the  street  into  a  coal- 
yard.  She  also  alleges  that  this  continued  until  July,  1884,  when  the 
defendant  was  appointed  receiver  of  said  railway  company  by  this  court, 
and  took  possession  of  all  its  property,  and  that  he  has  since  continued 
to  use  said  track  and  side  track  in  the  same  manner.  The  second  count 
in  the  answer  pleads  that  the  railway  company  entered  upon  the  street 
in  1871,  and  constructed,  and  since,  up  to  the  time  of  the  appointment 
of  defendant  as  receiver,  used  the  main  track  under  the  authority  of  an 
ordinance  of  the  city  of  Denver.  The  third  count  pleads  that  in  1882 
the  railway  company  entered  upon  the  street  under  like  authority,  and 
constructed  the  side  track. 

the  line  of  a  street,  see  Terre  Haute  &  L.  R.  Co.  y.  Bissell,  (Ind.)  9  N.  E.  Rep.  144,  and 
note;  Pittsburgh  Junction  R.  Co.  y.  McCutcheon,  (Pa.)  7  Atl.  Rep.  146;  Florida  South- 
ern Ry.  Co.  V.  Brown,  (Fla.)  1  Soutli.  Rep.  612. 

»8ee  Cliicago  &  E.  I.  R.Co.  v.  McAuley,  (Ill.)ll  N.  E.  Rep.  67;  Bizer  v.Ottumwa  Hy* 
draulic  Power  Co.,  (Iowa.)  30  N.  W.  Rep.  172,  and  note. 

sSee  Lohr  y.  Metropolitan  Eleyated  R.  Co.,  (N.  Y.)  10  N.  E.  R^.  52S. 

*8ee  W'liibourn'a  Case,  ante,  167,  and  note. 
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The  question  presented  by  the  demurrers  is  whether  the  iacts  allied 
disclose  a  cause  of  action  continuous  in  its  nature,  and  therefore  giving 
each  day  a  new  action,  or  one  single  in  its  nature,  and  arising  solely  and 
fully  at  the  time  of  the  first  entry  and  occupation  of  the  street.  I  had 
occasion,  when  on  the  supreme  bench  of  E^ansas,  to  examine,  in  conneo- 
tion  with  my  then  associates,  this  question  in  several  cases  and  in  many 
aspects,  and  I  shall  therefore  do  no  more  now  than  state  my  conclusions, 
and  refer  to  those  cases. 

(1)  Where,  under  the  constitution  and  laws  of  a  state,  compensation 
is  limited  to  "property  taken,"  and  does  not  cover  "  property  damaged," 
and  the  fee  of  the  street  is  not  in  the  adjacent  lot-owner,  the  mere  use  of 
the  street  by  a  railroad  company,  when  authorized  by  law,  for  the  laying 
down  of  a  track,  and  the  running  of  trains,  gives  no  cause  of  action  to 
the  lotrowner,  although  consequential  injuries  may  result  to  him  there- 
from. The  interference  with  the  free  use  of  the  street  he  suffers  in  com- 
mon with  all,  pro  bono  pvhlico,  although  he  may  suffer  more  than  others. 
Railroad  Co.  v.  Garside^  10  Kan.  552,  and  cases  cited. 

(2)  Where,  however,  as  in  this  state,  "property  damaged"  is  within 
the  constitutional  guaranty  of  compensation,  then  any  lot-owner,  the 
value  of  whose  lot  is  diminished  by  the  laying  of  a  railroad  track  and 
the  running  of  trains  in  a  street  in  front  thereof,  may  have  an  action  for 
such  damages.     OUy  of  Denver  v.  Bayer ^  7  Colo.  113,  2  Pac.  Rep.  6. 

(3)  In  all  cases  in  which  a  cause  of  action  may  exist,  and  in  which 
it  springs  solely  from  the  laying  down  of  the  track,  and  the  subsequent 
running  of  trains  in  an  ordinary,  proper,  and  lawful  manner,  there  is 
but  a  single  cause  of  action;  it  involves,  for  the  purpose  of  deterinining 
the  compensation,  the  question  of  a  diminution  in  value  of  the  lot  caused 
by  the  construction  of  the  railroad;  it  arises  at  the  time  of  the  occupa- 
tion of  the  street  by  the  railroad  company;  and  it  is  barred,  like  any 
other  cause  of  action,  after  the  lapse  of  the  prescribed  number  of  years 
from  that  date.  A  change  in  the  ownership  of  the  railroad  property 
neither  revives  an  old  nor  creates  a  new  cause  of  action.  "Unlike  ac- 
tions for  trespass  to  really,  where  the  plaintiff  can  only  recover  for  the 
injury  done  up  to  the  commencement  of  the  suit,  in  suits  of  this  kind  a 
single  recovery  may  be  had  for  the  whole  damage  to  result  from  the  act, 
the  injury  being  continuing  and  permanent."  C%  of  Denver  v.  Bayer ^ 
7  Colo.  113,  2  Pac.  Rep.  6;  Railroad  Co.  v.  Mihhnmj  17  Kan.  224;  Railr 
road  Co.  v.  Twine,  23  Kan.  585;  Railroad  Co.  v.  Andrem,  26  Kan.  702; 
MuOiolland  v.  D.  Af.,  A.  &  W.  R.  Cb.,  60  Iowa,  740,  13  N.  W.  Rep.  726; 
Railroad  Co.  v.  LoAy  (Sup.  Ct.  111.)  8  N.  E.  Rep.  464;  RaUroad  Co.  v. 
Ccnnbe,  10  Bush,  393;  Railroad  Co.  v.  Esterk,  13  Bush,  669;  Fmle  v. 
New  Haven  &  N.  Co.,  112  Mass.  334. 

(4)  Although  a  railroad  company  may  not  be  liable  in  damages  for  the 
occupation  of  a  street,  and  the  running  of  its  trains  thereon  in  a  custom- 
ary, reasonable,  and  proper  manner,  or  has  paid  the  full  damages  al- 
lowed therefor,  it  may  still  bo  liable  to  damages  for  any  unreasonable, 
improper,  illegal,  and  wrongful  use  of  its  track.  The  right  to  use  a 
street  for  the  running  of  trains  gives  no  right  to  establish  a  repair  shop 
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thereon.  A  railroad  company  .may  be  liable  to  damages  if  It  obstructs 
the  street  by  unreasonably  and  improperly  leaving  its  cars  standing 
thereon.  It  cannot  abuse  the  right  given  it,  to  another's  damages. 
Whatever  use  is  reasonable  and  proper,  it  may  enjoy  without  liability. 
When  it  goes  beyond  that,  it  is  liable,  as  any  other  wrong-doer.  What 
use  is  reasonable  and  proper  will,  of  course,  vary  with  the  circumstances, 
and  cannot  be  absolutely  determined  in  ignorance  of  the  surroundings. 
A  cause  of  action  for  such  injuries,  they  being  changing  and  temporary 
in  their  nature,  arises  whenever  and  as  often  as  they  occur;  and  for  each 
day's  continuance  of  the  wrong  a  new  cause  of  action  arises.  10  Kan., 
23  Kan.,  26  Kan.  702,  mpra. 

Applying  these  principles  to  the  case  at  bar,  the  demurrer  to  the  sec* 
ond  count  in  the  answer  must.be  overruled.  Such  count  clearly  states 
a  full  defense  to  any  action  on  account  of  the  main  track.  It  was  placed 
in  the  street  in  1871,  and  whatever  right  of  action  there  may  have  been 
for  the  construction  of  such  track,  and  the  running  of  trains  thereon  in 
an  ordinary  and  proper  manner,  arose  at  that  time,  and  is  long  since 
barred.  No  improper  use  of  such  track  is  alleged.  It  is  proper  to  run 
trains  in  the  night  as  well  as  the  day  time,  to  run  heavy  freight  trains, 
to  ring  bells  and  sound  whistles,  and  no  unreasonable  or  improper  con- 
duct in  these  respects  is  shown. 

With  regard  to  the  side  track,  the  occupation  having  commenced  in 
1882,  the  statute  of  limitations  does  not  bar.  A  receiver,  duly  ap- 
pointed to  take  charge  of  the  property,  affairs,  and  business  of  a  corpora- 
tion, is  a  proper  party,  in  whose  name  suits  by  or  against  the  corporation 
may  be  conducted.  It  may  be  doubtful  whether  the  plaintiff  is  intend- 
ing to  count  solely  upon  the  original  invasion  of  her  rights  by  the  occu- 
pation in  1882,  the  manner  of  use  alleged  being  simply  matter  of 
aggravation,  or  relies  also  upon  a  wrongful  and  improper  use.  If  the 
latter,  it  may  be  that  the  complaint  should  be  amended  so  as  to  clearly 
distinguish  between  the  two  causes  of  action,  and  state  each  separately. 
However,  I  do  not  stop  to  determine  that  question. 

The  demurrer  to  the  third  count  in  the  answer  will  be  sustained. 


Lton  and  others  v.  Zimmsr  and  others. 
(Oircuii  Court,  B.  D.  Virginia,    February,  1887.) 

ASSIONMBNT  FOR  BbNEFTC  OF  CSBDITOBS— USB   OF  WiFB'S  MoKET-^WiFB  AS 

Creditor. 

If  a  hasband,  not  acting  in  a  fldaciary  character  as  to  the  wife's  income,  of 
which  she  personally  has  entire  control,  collects  sach  income  habitually  with 
her  consent  and  acquiescence,  and  mixes  those  collections  with  his  own 
moneys,  and  does  not,  at  or  before  the  time  of  his  collecting  them,  give  proot 
by  his  own  declarations  or  acts  that  he  receives  them  as  hers  for  her  separate 
use,  and  holds  them  as  a  debt  due  from  himself  to  her,  and  she  permits  this 
appropriation  of  her  income  by  him  to  g<)  on  for  a  protracted  period,  then, 
and  in  such  a  coudition  of  affairs,  she  cannot  afterwards,  on  the  occurrence 
v.30F.no.6— 26 
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of  a  family  quarrel,  or  insolvency,  or  other  event  recall  a  permission  so  long 
indulged,  and  require  him  or  his  assignees  to  make  her  a  creditor  of  her  hus- 
band lor  the  amount  so  collected.^ 

2.  Same— Preferring  Wife  in  Assignment. 

Conversely,  a  husband  may  prefer  his  wife  in  an  assignment  for  income  of 
hers  collected  by  him  under  an  agreement  with  her  to  account  to  her  for  it, 
a  separate  account  of  said  income  being  kept  on  his  books  under  his  name  as 
trustee.  1 

8.  Same— Assignment  Valid. 

In  the  case  at  bar,  where  the  husband  had  preferred  his  wife  both  for  rents 
collected  by  him  without  any  clear  understanding  to  hold  them  for  her,  and 
for  rents  collected  by  him  with  such  an  understanding,  and  also  for  indorse- 
ments made  by  her  for  him,  and  secured  by  trust  deed  on  her  separate  estate, 
the  court  sustained  the  assignment  as  security  for  the  last  two  preferences, 
but  set  it  aside  in  so  far  as  it  attempted  to  secure  the  first. ^ 

(Syllabus  hy  the  Court) 

In  Equity, 

Robert  Stiles,  W.  T,  Ellyson^  and  Coke  &  PickreU,  for  complainants. 

McGuire  <k  EUett  and  John  S.  WisCy  for  defendants. 

Hughes,  J.  The  bill  in  this  case  is  brought  to  set  aside  a  preference 
given  by  Christian  Zimmer,  the  defendant,  to  his  wife,  Rosina  Zimmer, 
also  a  defendant,  as  set  forth  in  the  deed  of  assignment  executed  by  the 
husband  on  the  ninth  day  of  April,  1886,  and  duly  recorded.  The  bill 
charges,  among  other  things,  fraud  in  the  execution  of  the  deed;  that 
the  purpose  was  to  hinder,  delay,  and  defraud  creditors;  and  that  the 
amount  of  the  pretended  debt  secured  to  the  wife  is  unreal  and  fraudu- 
lent. 

The  leading  facts  of  the  case  are  as  follows: 

Christian  Zimmer  was  a  grocer  in  the  city  of  Richmond.  He  had 
conducted  business  as  such  for  more  than  10  years.  He  finally  failed, 
owing  debts  to  the  amount  of  probably  seventeen  or  eighteen  thousand 
dollars,  one  of  which  he  claims  was  due  to  his  wife,  Rosina  Zimmer,  to 
the  amount  of  $8,880,  arising  from  rents  collected  by  him  from  her  sep- 
arate estate,. and  to  the  further  amount  of  $3,000  or  more  for  which  she 
is  liable  as  indorser  on  his  commercial  paper.  The  claim  of  Lyon  Bros, 
is  for  $1,555  on  open  account  and  promissory  notes.  The  principal 
contest  in  the  litigation,  probably  the  only  contest,  is  on  the  bona  fides 
of  the  debt  of  68,880. 

The  marriage  of  Christian  and  Rosina  Zimmer  took  place  in  1875. 
Mrs.  Zimmer  was,  then  Mrs.  Lipps,  the  widow  of  a  former  husband, 
Jacob  Lipps.  By  his  will,  Lipps  had  left  his  wife  two  valuable  pieces 
of  real  estate  in  the  city  of  Richmond,  one  of  them  for  life,  the  other  in 
fee.  These  properties  yielded  an  annual  gross  rent  of  about  $1,200. 
Before  the  subsequent  marriage  of  Rosina  Lipps,  a  deed  of  marriage  set- 
tlement was  executed  by  Christian  Zimmer  and  herself,  conveying?  to  a 
trustee  named  Wahman,  for  her  separata  use,  free  from  his  liabilities 
and  control,  the  title  of  the  two  pieces  of  real  estate  which  have  been  men- 
tioned.    This  deed  conveyed  to  the  trustee  only  the  corpvs  of  tlie  prop- 

^See  note  at  end  of  case. 
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erty ,  but  provided  that  the  trustee  should  "  permit  the  said  Rosina  to 
use,  occupy,  enjoy,  and  possess  the  said  real  estate,  and  the  rents,  issues, 
and  profits  thereof,  to  take  for  her  sole  and  separate  use,  benefit,  and 
enjoyment,  free  from  the  marital  rights  and  control  of  the  said  Zimmer, 
and  from  any  liability  for  his  present  and  future  debts  and  contracts." 
It  vested  the  property  in  the  trustee,  but  reserved  to  the  wife  the  right 
of  collecting  the  income,  and  using  it  at  her  own  discretion.  In  the 
course  of  a  year  or  more  after  the  marriage,  the  trustee  named  in  the 
deed  of  marriage  settlement  ceased  to  be  a  resident  of  Virginia,  and, 
under  a  provision  of  the  laws  of  this  commonwealth.  Christian  Zimmer 
himself  was  substituted  as  the  trustee,  with  powers  as  defined  by  the  set- 
tlement. 

It  appears  that,  from  the  beginning  of  his  trust  throughout,  Zimmer 
collected,  either  himself  or  by  his  agents,  the  annual,  or  rather  monthly, 
rents  accruing  from  the  two  pieces  of  real  estate  constituting  his  wife's 
separate  property.  One  witness  testifies  that,  in  the  first  years  after  the 
marriage,  the  understanding  between  Zimmer  and  his  wife  was  that  the 
rents  so  collected  were  to  be  put  in  bank  for  Mrs.  Zimmer.  The  evi- 
dence shows  that  no  moneys  were  ever  thus  deposited,  and  Mrs.  Zimmer 
in  her  answer  and  cross-bill  makes  averments  which  disprove  such  an 
understanding. 

As  before  stated,  the  collection  of  his  wife's  rents  by  Zimmer  began  in 
1875.  A  witness  named  Walker,  who  came  into  Zimmer's  employment 
in  1880,  and  began  to  keep  his  books  in  July  of  that  year,  testifies  that 
after  that  time  certain  family  jars  occurred,  once,  twice,  or  oftener,  be- 
tween Mr.  and  Mrs.  Zimmer,  during  which  she  demanded  her  rents,  in- 
sisting upon  gross  rents;  that  Zimmer  refused  to  make  good  the  gross 
amounts,  but  expressed  his  willingness  to  account  for  the  net  rents;  that 
on  this  basis  the  witness,  late  in  1880  or  early  in  1881,  made  up  the 
account  of  rents  which  appears  on  the  books  of  Zimmer  under  the  head 
of  "Rosina  Zimmer,  for  Rents,  C.  Zimmer,  Trustee;"  that  Mrs.  Zimmer 
became  reconciled  to  the  account  of  net  rents,  and,  after  becoming  paci- 
fied, said  to  her  husband,  "Let  it  remain  in  your  hands  till  I  call  for  it." 
This  witness  testified,  in  another  part  of  his  deposition,  that  Mr.  Zimmer 
promised  to  pay  to  his  wife  thereafter  the  rents  as  they  should  become 
due.  He  testifies  that  he  heard  Zimmer  promise  his  wife,  on  several 
occasions,  that  whenever  she  wanted  the  money  she  could  get  it.  From 
January,  1885,  the  entries  of  rents  in  the  books  of  Zimmer  ceased.  They 
were  collected  by  a  real-estate  firm  in  Richmond,  and  credited  by  notes 
made  by  Zimmer,  indorsed  by  his  wife,  and  discounted  by  the  firm  on 
the  faith  of  the  rents. 

The  cross-bill  of  Mrs.  Zimmer  alleges,  among  other  things,  that  dur- 
ing the  time  Wahman  was  trustee  the  rents  of  her  real  estate  were  re- 
ceived by  Christian  Zimmer  with  her  knowledge  and  consent;  that  she 
had  entire  confidence  in  her  husband ;  that  for  a  long  time  she  resided 
with  him  at  his  store,  and  assisted  him  in  his  business;  that  she  knew 
then,  and  supposed  always,  up  to  a  very  recent  period,  and  almost  up 
to  the  date  of  his  failure,  on  the  ninth  April,  1886,  that  his  business 
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was  prosperous,  and  he  entirely  solvent;  that  she  allowed  him  to  receive 
the  hioney  and  use  it  in  his  business  because  she  thought  the  business 
and  himself  solvent,  and  that  so  putting  them  was  the  best  and  safest 
investment  she  could  make;  that  it  is  true  she  let  him  put  the  rents  from 
her  realty  into  his  business,  but  it  was  in  the  belief  on  her  part  (and  she 
believes  on  his  also)  that  said  business  was  prosperous,  and  the  money 
safe;  that  Zimmer  always  promised  to  pay  her  whenever  she  wanted  it; 
that  she  files  a  statement  from  Zimmer's  books  showing  the  amounts  re- 
ceived on  account  of  said  rents,  and  paid  out  for  expenses,  showing  a 
net  balance  of  $8,880.43  collected  by  him;  that  she  indorsed  his  notes 
to  the  amount  of  $3,170,  and  gave  mortgage  on  part  of  her  real  estate  to 
secure  a  part  of  the  sum,  that  will  fall  upon  her  to  be  made  good  unless 
this  deed  of  assignment  be  sustained  by  the  court.  In  her  answer  to  the 
original  bill  in  this  cause,  Mrs.  Zimmer  makes  substantially  the  same 
averments;  especially  that  she  allowed  her  husband  to  receive  the  money 
from  the  rents,  and  use  it  in  his  business,  because  she  thought  the  busi- 
ness and  himself  solvent,  and  that  so  putting  it  there  was  the  best  and 
safest  investment  she  could  make;  and  that  Zimmer  had  always  told  her 
she  could  get  it,  and  all  of  it,  whenever  she  wanted  it. 

Except  the  testimony  of  a  Mrs.  Seivers,  which  is  contradicted  by  the 
answer  and  the  cross-bill,  there  is  no  evidence  in  the  cause  showing  that 
Zimmer's  collections  of  rents  were  treated  as  a  debt  from  him  to  his  wife 
at  a  date  earlier  than  late  in  1880  or  early  in  1881,  up  to  which  time 
the  net  rents  collected  had  aggregated  about  $4,500.  At  that  time  the 
book-keeper,  Walker,  undertook  to  construct  an  account  reaching  as  far 
back  as  1875,  from  such  data  as  could  be  collected  from  old  books. 
This  liccount  he  stated  in  a  book  commenced  and  kept  by  himself,  and 
exhibited  in  evidence.  This  account  is  headed  "Rosina  Zimmer,  for 
Rents,"  to  which  is  added,  in  darker  ink,  "C.  Zimmer,  Trustee.*  The 
entries  in  this  book  are  not,  in  many  cases,  of  the  dates  when  the  trans- 
actions actually  occurred,  but  are  inserted  as  of  other  dates;  that  is  to 
say,  dates  at  which  the  rents  are  assumed  to  have  become  due.  In 
other  words,  the  book  was  not  posted  from  original  entries.  It  may  be 
added  that  Christian  and  Rosina  Zimmer  have  had  no  children;  and 
that,  as  the  income  of  Mrs.  Zimmer  went  into  the  business  of  her  hus- 
band in  the  manner  which  has  been  described,  so  all  the  expenses  of 
her  support  for  the  11  years  of  their  joint  life,  from  1875  to  1886,  were 
defrayed  by  him. 

As  before  stated,  the  principal  subject  of  contention  in  this  cause,  if 
not  the  only  one,  is  the  question  whether,  as  to  the  whole  or  any  part 
of  the  sum  of  $8,880^43  which  has  been  mentioned,  C.  Zimmer  was 
debtor  to  his  wife  in  such  manner  as  to  make  it  competent  for  him  t< 
prefer  this  debt  when  he  became  insolvent,  in  a  deed  of  assignment,  t< 
the  prejudice  of  his  mercantile  creditors.  It  is  certainly  a  well-settiec 
principle  of  law  that,  if  the  husband  collects  the  wife's  estate,  and  sh 
does  not  consent  to  it  expressly,  and  her  consent  cannot  be  presume< 
from  her  conduct,  the  husband  or  his  estate  is  liable  for  the  whol 
amount  which  shall  have  been  so  collected.    2  Bright,  Husb.  &  W.  259 
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261.  Ergo,  she  may  become  her  husband's  creditor,  and  he  may  prefer 
this  debt  in  her  favor,  if  the  preference  be  given  under  circumstances 
free  from  fraud.    2  Story,  Eq,  Jur.  §  1373;  Oirislian  v.  Keen,  80  Va.  369. 

The  point  of  inquiry,  therefore,  is,  the  collections  in  this  case  all 
having  been  of  income  over  which  the  husband  had  no  power  under  the 
deed,  and  which  he  could  not  have  collected  and  used  except  by  per- 
mission and  authority  of  his  wife,  what  was  the  statusr  of  the  moneys 
thus  collected  after  coming  into  and  remaining,  some  of  it  as  much  as 
10  years,  in  the  custody  of  the  husband? 

The  authorities  on  this  subject  are  in  apparent  conflict.  I  will  notice 
most  of  those  which  are  applicable,  and  have  been  relied  on  in  argument. 
I  cannot  set  out  every  fact  on  which  the  decision  in  each  cited  case  was 
based,  but  will  give  only  such  facts  as  illustrate  the  principle  of  each 
decision. 

In  National  Bank  v.  Kimble,  76  Ind.  203,  Kimble  had,  on  the  nine- 
teenth April,  1877,  conveyed  indirectly  to  his  wife  all  his  real  estate, 
being  450  acres  of  land  of  his  own,  by  deed  which  stated  as  its  consid- 
eration a  debt  of  SI  1,000,  which  was  an  aggregate  made  up  of  sums 
which  at  various  times  since  1841  he  had  received  from  the  separate 
estate  of  his  wife.  The  sums  received  aggregated  not  more  than  S7,000. 
The  deed  was  made  pending  two  suits  against  Kimble  on  which  judg- 
ments were  recovered  on  the  twenty-eighth  April,  1877,  to  the  amount 
of  SI  ,080.  Executions  on  these  judgments  were  in  due  course  returned 
unsatisfied.  Kimble  had  bought  the  tract  of  land  in  1855  for  $4,800, 
and  it  had  increased  in  value.  Kimble  had  used  his. wife's  money  in 
his  business,  and  had  mixed  it  with  his  own.  He  had  always  consid- 
ered the  money  his  after  he  got  it,  but  had  considered  that  he  owed  it 
to  his  wife.  Some  of  it  was  received  on  express  promise  to  hold  it  for 
and  repay  it  to  bis  wife.  His  family  had  lived  on  the  450-acre  tract 
since  its  purchase  in  1855.  It  was  the  family  homestead.  It  does  not 
seem  that  Eamble  was  a  merchant,  or  that  he  owed  other  debts  than 
those  sued  upon  of  any  consequence.  These  judgment  debts  were  due 
for  indorsements.  On  a  bill  to  set  aside  the  deed  as  made  to  hinder, 
defraud,  etc.,  the  court  sustained  the  deed  and  dismissed  the  bill. 

In  Gochenaur^a  Estate,  23  Pa.  St.  460,  Gocheriaur  had  married  Barbara 
Newswanger,  and  her  husband  and  her  brother  had  qualified  on  her 
iather's  estate,  from  which  she  derived  in  all  $5,136.  After  her  hus- 
band's death,  the  question  arose  whether  the  moneys  making  up  this 
aggregate  were  a  debt  of  the  estate  to  the  widow,  or  a  part  of  the  estate 
to  be  distributed  among  distributees.  There  were  no  creditors  other 
than  the  widow,  who  now  made  claim  as  creditor  for  the  first  time 
since  the  receipt  of  the  money  by  her  husband.  Witnesses  testified  that, 
at  the  time  Gochenaur  received  moneys  of  his  wife  in  several  instances, 
he  said  it  was  hers,  and  should  be  hers,  but  that  he  would  use  it 
to  pay  those  of  his  debts  which  bore  interest.  The  commissioner  before 
whom  Gochenaur's  estate  was  settled  allowed  the  wife's  claim  on  the 
principle  that  a  husband's  reduction  into  possession  of  the  wife's  estate 
was  only  |>nma/a(^  evidence  of  a  conversion^  but  that  the  presumption 
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of  intent  might  be  repelled  by  evidence  to  the  contrary,  the  evidence 
in  that  case  not  being  subsequent  admissions,  but  declarations  made 
at  the  time  of  receiving  the  money.  The  court  put  the  case  on  a 
more  conclusive  ground,  holding  that  the  money  came  to  the  husband 
in  his  character  as  administrator,  and  not  as  husband.  It  allowed  the 
wife's  claim  on  the  ground  of  the  fiduciary  character  in  which  the  money 
was  received,  and  of  the  declarations  of  the  husband  at  the  time  of  re- 
ceiving parts  of  it.  The  court  cited  Chancellor  Kent's  doctrine  (2  Comm. 
138)  that  a  wife's  property  must  come  under  the  actual  control  and  pos- 
session of  the  husband,  qua  husband,  or  the  wife  will  take  as  survivor, 
instead  of  the  personal  representative  of  husband. 

In  Syracuse  Plow  Co.  v.  Wingy  85  N.  Y.  424,  Wing  received  from  his 
wife's  guardian,  in  May,  1844,  (before  the  passage  of  the  New  York 
married  woman's  act  of  1848,)  81,366  of  her  own  estate.  He  gave  a 
mortgage  33  years  afterwards  (1877)  to  her  for  that  money  and  its  in- 
terest, $4,611  in  all,  on  real  estate,  and  afterwards  put  on  the  same  land 
another  mortgage  for  $2,200.  The  farm  had  been  purchased  with  the 
$1,366  received  from  the  wife's  patrimony.  From  time  to  time  after- 
wards Wing  had  spoken  to  his  wife  of  this  money  as  belonging  to  her; 
and,  before  he  incurred  liabilities,  had  promised  her  that  he  would  ex- 
ecute to  her  a  paper  to  show  for  the  money,  but  had  never  done  so  until 
1878,  when  he  gave  the  mortgage  which  has  been  mentioned  in  her 
favor.  He  had  afterwards  received  other  moneys  of  his  wife,  to  the 
amount  of  $1,400,  for  which  he  gave  her  a  second  mortgage  which  was 
junior  to  that  for  $2,200  in  favor  of  another  creditor.  The  two  mort- 
gages were  attacked  as  designed  to  hinder,  delay,  and  defraud  credits- 
ors.  The  court  below  sustained  the  mortgages.  So  did  the  court  above 
sustain  it,  saying  that  the  case  resolved  itself  into  questions  of  fact, 
upon  which  the  findings  of  the  court  below  were  in  favor  of  the  wife. 

Roper  V.  Wreriy  6  Leigh,  38,  was  a  case  of  the  distribution  of  the  hus- 
band's estate,  in  which  the  question  was  not  between  creditors  and  the 
wife  in  the  husband's  life-time.  The  wife's  claim  was  allowed  because 
she  had  frequently  demanded  and  had  never  conceded  any  part  of  the 
rents  and  profits  due  her,  and  collected  by  her  husband ;  one  of  the  judges 
saying  that  the  case  was  the  more  clear  because  there  were  no  creditors 
to  lose  by  the  decision. 

DarJdn  v.  Darkin^  17  Beav.  578,  was  a  case  of  the  distribution  of  de- 
ceased husband's  estate.     There  was  no  question  between  wife  and  hus- 
band's creditors.     It  was  held  that,  as  the  husband's  books  showed  that 
he  received  two  promissory  notes,  a  share  of  gas  stock,  and  government 
consols,  belonging  to  iiis  wife's  estate  for  her  use,  the  estate  was  liable  t 
her.     The  savings  of  other  portions  of  the  wife's  separate  estate  ha 
been  invested  from  time  to  time  in  the  names  of  husband  and  wifi 
Seventeen  years  after  the  marriage  the  husband  had  purchased  with  thes 
savings  a  piece  of  ground,  and  built  a  house  upon  it,  taking  the  deed  i 
his  own  name,  but  executing  a  will  devising  the  property  to  her,  an 
made  her  executrix.     Six  years  afterwards  the  husband  made  anoth 
will,  devising  all  property  generally  to  a  brother,  and  making  him  e: 
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ecutor.  Although  the  gas  stock  had  been  transferred  to  the  husband, 
and  the  promissory  notes  renewed  and  made  payable  to  him,  yet  his  ac- 
count-books recognized  them  as  belonging  to  the  wife.  The  master  of 
the  rolls  held  as  to  the  land  that,  as  it  was  bought  with  wife's  separate 
estate,  and  it  had  been  agi'eed  between  the  two  that  he  should  have  it 
for  his  life  and  she  afterwards,  a  trust  had  arisen  for  the  wife,  and  the 
land  did  not  pass  under  the  second  will.  As  to  the  notes  and  gas  stock, 
the  master  of  rolls  said  that  the  .evidence  showed  a  case  which  would 
have  been  governed  by  Oaton  v.  Rideoutj  (to  be  mentioned  below,)  but 
for  the  fact  that  the  books  of  the  husband,  which  acknowledged  that  the 
dividends  and  interest  on  them  were  received  for  the  benefit  of  the  wife, 
and  the  wife  had  once  signed  the  book  as  having  received  the  dividends 
herself.  The  master  held  that  this  was  evidence  in  writing  of  a  trust, 
and  that  it  was  unnecessary  to  resort  to  the  principle  of -RicA  v.  Oockell,  9 
Ves.  369,  and  that  the  case  turned  on  the  evidence. 

Ridowt  V.  Lewis,  1  Atk.  269,  was  a  case  between  a  wife  and  a  deceased 
husband's  distributees,  in  which  the  wife's  claim  was  allowed  upon  the 
ground  that  she  had  protested  all  the  time  against  the  amount  paid  her 
upon  the  income  of  her  separate  estate  as  being  only  a  part  of  what  was 
her  due.     It  was  a  matter  of  accounts. 

Metsker  v.  Bonebrake,  108  U.  S.  66,  2  Sup.  Ct.  Rep.  351,  was  a  case  in 
which  the  husband  had  sold  lands  which  were  the  separate  property  of 
the  wife,  and  had  used  the  proceeds  upon  an  express  agreement  with  her 
to  return  or  secure  them  to  her.  The  husband,  after  some  years,  became 
insolvent,  and  his  insolvency  was  for  some  time  unknown  to  his  wife. 
After  becoming  insolvent,  he  conveyed  to  his  wife  real  estate  of  his  own 
equivalent  in  value  to  the  amount  of  his  wife's  funds  which  he  had  used, 
and  was  forced  into  involuntary  bankruptcy.  His  assignee  attacked  the 
deed  as  one  made  without  consideration.  The  court  held  that  the  case 
turned  altogether  upon  the  evidence.  There  had  been  sharp  words  and 
ill  feeling  between  wife  and  husband  about  the  matter  before  the  con- 
veyance was  made,  and  the  conveyance  was  finally  made  in  pursuance 
of  his  repeated  promise  to  do  so.  It  was  evident  in  the  case  that  it  had 
been  continually  claimed,  and  as  constantly  conceded,  that  this  was  a 
debt  due  the  wife.  The  deed  was  therefore  held  to  be  supported  by  a 
sufficient  consideration,  and  was  sustained  by  the  court. 

In  Mooters  Ex^x  v.  FerguaoTiy  2  Munf.  421,  the  question  was  not  between 
wife  and  creditors,  but  was  upon  .the  distribution  of  the  husband's  estate 
after  his  death.  The  wife  claimed  reimbursement  for  his  collections  of 
her  separate  estate  as  husband.  The  court  disallowed  the  wife's  claim 
on  the  ground  that  "it  did  not  appear  that  in  the  husband's  life-time  the 
wife  exercised  any  act  of  ownership  over  the  slaves  that  had  been  her 
separate  property,  or  in  any  respect  interfered  with  his  receipt  of  their 
profits.  It  appeared  that  the  wife  lived  with  her  husband  upon  the 
usual  terms  of  husband  and  wife.** 

In  re  Grny^s  Estate,  1  Pa.  St.  327,  was  a  case  in  which  it  appeared  that 
John  Gray  had  married  Jane  Reed  in  1845.  During  the  coverture  Mrs. 
Gray  had  become  entitled  to  $500,  which  was  paid  to  her  husband,  who 
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afterwards  died  intestate.  Four  or  five  years  before  his  death  Gray  said 
to  an  acquaintance  several  times  that  he  had  $500  of  his  wife's  money, 
and  intended  to  pay  it  back  again,  and  that  it  should  not  be  said  that 
he  had  his  wife's  money.  These  declarations  were  made  when  Gray  was 
out  of  humor.  He  said  to  another  person  that  his  wife  should  have  the 
$500,  and  that  he  did  not  pretend  to  claim  it.  He  only  wanted  the  use 
of  the  money  at  that  present  time;  then  it  was  to  go  to  Mrs.  Gray  and 
her  children.  The  court  said  that  dear  proof  that  the  husband  received 
the  wife's  money  as  a  loan  will  undoubtedly  preserve  her  right  of  sur- 
vivorship to  it,  but  admissions  subsequent  to  the  receipt  of  the  money 
are  of  little  account.  They  are  not  sufficient  of  themselves.  They  must 
be  received  with  extreme  vigilance.  They  must  be  deliberate,  positive, 
precise,  clear,  and  consistent  with  each  otiier.  The  testimony  to  estab- 
lish them  must  be  full,  satisfactory,  and  given  by  impartial  witnesses. 
The  allowance  to  the  wife  which  in  this  case  had  been  made  by  the  com- 
missioner was  stricken  out  by  the  court. 

Caton  V.  Rideouty  1  Macn.  &  G.  599,  referred  to  above,  was  a  case  in 
which  the  widow  and  executrix  of  a  deceased  husband  came  into  pos- 
session of  about  £555,  and  the  question  was  whether  she  should  be 
charged  with  it  as  executrix,  or  should  hold  it  as  part  of  her  separate  es- 
tate belonging  to  her  as  income  from  her  separate  property.  Her  half- 
yearly  income  was  £600,  and  she  claimed  that  the  £555  was  a  balance 
of  the  last  half-yearly  payment  due  to  her.  'It  had  been  the  uniform 
practice  of  the  husband's  banker  for  14  years  before  the  husband's  death 
to  cfedit  the  wife's  income  to  the  husband's  account.  This  had  been 
done  at  the  request  and  by  the  authority  of  the  wife.  The  husband's  ac- 
count had  been  a  mixed  one,  of  which  the  income  from  the  wife's  estate 
was  a  part,  and  he  had  drawn  checks  from  day  to  day  miscellaneously 
on  this  account  as  he  wanted  money.  The  husband  was  one  of  three 
trustees  of  his  wife's  separate  estate.  The  lord  chancellor  laid  down,  as 
a  general  principle,  that,  when  the  income  due  a  wife  from  her  separate 
estate  is  paid  to  the  husband  with  her  concurrence  or  by  her  direction, 
inferred  from  their  mode  of  dealing  with  each  other,  the  income  so  paid 
cannot  be  afterwards  recalled.  He  said:  "In  this  case  there  is  no  doubt 
that  the  money  at  the  banker's  was  there  on  account  of  the  husband,  and 
not  on  account  of  the  trust;"  and  held  that  the  wife  must  account  for  it, 
as  executrix,  to  the  estate. 

Humea  v.  Scruggs,  94  IT.  S.  22,  was  a  case  in  which  an  insolvent  hus- 
band, owing  probably  as  much  as  $300,000,  made  a  conveyance  of  cer- 
tain of  his  real  estate  for  the  benefit  of  his  creditors,  and  of  other  of  his 
real  estate,  worth  probably  $20,000,  for  the  separate  use  of  his  wife 
The  husband  was  at  the  time  totally  insolvent,  and  the  wife  was  aware 
of  the  fact.  The  contention  in  behalf  of  the  wife  was  that  the  real  estate 
conveyed  for  her  benefit  had  been  purchased  by  the  husband  for  her 
with  her  own  money.  Funds  of  the  wife  had  in  feet  been  received  by 
the  husband  to  the  amount  of  not  more  than  $7,000,  and  the  husband 
had  used  it  in  his  business,  and  mingled  it  with  his  own  property,  dur- 
ing a  period  of  15  years.     The  court  held  that  "if  the  money  which 
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a  married  woman  might  have  had  secured  to  her  own  use  is  allowed  to 
go  into  the  business  of  her  husband,  and  be  mixed  with  his  property, 
and  is  applied  to  the  purchase  of  real  estate  to  his  advantage,  or  for  the 
purpose  of  giving  him  credit  in  his  business,  and  is  thus  used  for  a  se- 
ries of  years,  there  being  no  specific  agreement  when  the  same  is  pur- 
chased that  such  real  estate  shall  be  the  property  of  the  wife,  the  same 
becomes  the  property  of  the  husband  for  tiie  purpose  of  paying  his 
debts.  He  cannot  retain  it  till  bankruptcy  occurs,  and  then  convey  it 
to  his  wife.  Fraud  or  no  fraud  is  generally  a  question  of  fact,  to  be  de- 
termined by  all  the  circumstances  of  the  case." 

JchnsUm  v.  Johnston^a  Adm%  31  Pa.  St.  450,  was  an  action  by  the 
widow  of  the  deceased  against  his  administrator  for  $500  as  an  amount 
which  had  been  received  by  her  husband  from  her  separate  estate. 
Johnston  had  received  part  of  the  money  in  1847,  before  the  passage  of 
the  married  woman's  act  of  Pennsylvania,  and  part  in  1848,  after  the 
passage  of  the  act.  He  had  bought  a  piece  of  real  property  before  that 
act  with  the  money  received  before  its  passage,  and  used  the  part  r^ 
ceived  after  the  act,  with  the  wife's  consent,  in  fitting  up  the  property. 
They  then  moved  into  it,  and  resided  there.  The  husband  was  of  in- 
temperate habits,  and  had  frequently  expressed  an  intention  to  repay 
the  money  received  from  his  wife's  estate.  The  court  held  that  the  wife 
could  not  recover  the  money  received  in  1848,  because  he  had  received 
and  converted  it  with  her  consent;  and  that  she  could  not  recover  the 
money  received  in  1847,  that  being  governed  by  the  case  of  Oray^s  Estate^ 
1  Pa.  St.  329,  mpra.     The  syllabus  of  the  case  is: 

A  distinct  and  precise  declaration  at  the  time  of  receiving  the  wife's  chose 
in  action  may  be  sufficient  to  establish  the  relation  on  the  part  of  the  husband 
of  trustee  for  his  wife,  but  mere  loose  declarations  of  an  intention  to  repay 
the  money  are  not  enough. 

Some  other  cases  were  cited  at  bar,  but  they  present  no  feature  not 
embraced  in  those  given  in  the  foregoing  review.  The  cases  which  have 
been  set  out  in  detail  are  in  apparent  conflict,  yet  I  believe  that  a  severe 
analysis  of  them  would  show  that  they  are  in  substantial  harmony.  At 
all  events,  I  deduce  from  them  the  following  conclusions: 

If  a  husband,  not  acting  in  a  fiduciary  character  as  to  the  wife's  in- 
come, of  which  she  personally  has  entire  control,  collects  such  income 
habitually  with  her  consent  and  acquiescence,  and  mixes  those  collec- 
tions with  his  own  moneys,  and  does  not,  at  or  before  the  time  of  his 
collecting  them,  give  proof,  by  his  own  declarations  or  acts,  that  he  re- 
ceives them  as  hers,  for  her  separate  use,  and  holds  them  as  a  debt  due 
from  himself  to  her,  and  she  permits  this  appropriation  of  her  income 
by  him  to  go  on  for  a  protracted  period,  then,  and  in  such  a  condition 
of  afiairs,  she  cannot  afterwards,  on  the  occurrence  of  a  family  quarrel, 
of  insolvency,  or  other  event,  recall  a  permission  so  long  indulged,  and 
require  him  or  his  assignees  to  make  her  a  creditor  of  her  husband  for 
the  amounts  so  collected.  If  this  be  the  law  as  developed  by  the  class 
of  cases  which  have  been  set  out  in  the  foregoing  review,  I  do  not  think 
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it  difficult  to  attain  to  a  sound  conclusion  in  the  interesting  and  import- 
ant case  now  under  consideration. 

Before  stating  this  conclusion,  however,  I  will  allude  to  a  feature  pre- 
sented by  this  case  of  the  Zimmers  which  is  not  found  in  any  of  the  cases 
which  have  been  cited  from  the  reporters.  Mrs.  Zimmer  emphasizes 
and  iterates,  both  in  her  answer  to  the  original  bill  and  in  her  cross- 
bill, that  she  invested  the  rents  collected  by  her  husband  in  his  mercantile 
business.  What  is  an  invedment  of  money  by  one  person  in  the  mercan- 
tile business  of  another?  Is  it  not  something  more  than  a  loan  to  that 
business?  Mrs.  Zimmer  was  a  partner  in  life  of  her  husband  by  mar- 
riage contract.  They  had  no  children,  and  there  is  a  statement  in  the 
evidence  that  they  had  executed  mutual  wills  testamentary  in  favor  of 
each  other.  She  lived  for  most  of  the  time  of  conducting  the  mercantile 
business  in  the  store-house,  and  assisted  in  the  business.  Considered  in 
connection  with  these  fiicts,  what  does  her  investment  of  her  money  in  his 
business  mean?  Was  it  not  a  contribution  of  her  income  to  the  capital 
of  the  business?  And  what  is  "capital"  but  the  fund  dedicated  to  a 
business  to  support  its  credit,  to  provide  for  contingencies,  to  suffer 
diminution  from  losses,  and  to  derive  accretion  from  gains  and  profits? 
When  Mrs.  Zimmer  declares  that  she  was  an  investor  in  her  husband's 
business,  does  she  not  say  that  it  was  his  business  that  she  looked  to  and 
trusted,  and  that  it  was  not  himself  personally  that  she  was  dealing  with 
as  a  debtor?  I  allude  to  this  feature  of  the  case  under  consideration  as 
distinguishing  it  from  all  those  which  have  been  brought  under  review, 
and  as  producing  an  equity  in  favor  of  Zimmer's  mercantile  creditors  to 
share  in  the  assets  of  the  insolvent  business  in  preference  to  the  claim  of 
one  who  had  invested  in  that  business,  and  assisted  in  its  management, 
expecting  to  profit  by  its  gains. 

But,  leaving  the  equity  arising  out  of  this  peculiar  feature  of  the  pres- 
ent case  out  of  consideration,  I  come  to  inquire,  how  this  case  stands  un- 
der the  rule  of  law  which  has  been  stated  as  established  by  the  cases 
which  have  been  brought  under  review.  Previous  to  the  latter  part  of 
1880,  or  first  of  1881,  when  family  disagreements  are  first  noted,  and 
when  the  witness  Walker  was  required  to  make  up  the  rent-account, 
and  enter  it  upon  the  old  ledger,  is  there  any  evidence  that  Zim- 
mer, at  the  times  of  collecting  his  wife's  rents,  made  declarations  or  did 
acts  of  any  sort  to  prove  that  he  received  them  as  hers,  and  treated  him- 
self as  a  debtor  to  her  for  them?  I  think  not.  Mrs.  Sievers'  testimony 
is,  vaguely,  that  Zimmer  was  to  put  the  collections  to  Mrs.  Zimmer's 
credit  in  bank.  The  collections  were  never  so  deposited,  and  Mrs.  Zim- 
mer declares  that  she  invested  them  in  his  mercantile  business.  Mrs. 
Sievers  doubtless  heard  loose  conversations  of  that  sort,  but  she  gives  no 
clear,  precise,  definite,  positive  declarations  of  Zimmer  himself  that  he 
was  depositing  or  would  deposit  the  collections  in  bank  to  his  wife's 
credit.  Walker's  testimony  as  to  collections  anterior  to  the  family  dis- 
agreement is  secondary,  or  even  more  indirect  than  secondary,  evidence. 
He  says  that  he  made  up  the  account  for  the  period  anterior  to  1881 
from  such  data  as  were  available,  especially  from  an  old  book  that  had 
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been  damaged  by  the  high  water  of  1879-  This  book  is  not  in  evidence, 
and,  of  course,  items  drawn  from  it  by  one  who  did  not  keep  the  book 
are  not  such  proofs  as  a  court  can  regard.  While  it  is  very  clear  to  me 
that,  in  respect  to  rents  collected  by  Zimmer  after  the  latter  part  of  1880, 
he  did  make  entries  in  his  books,  and  did  make  declarations  proving 
that  he  became  debtor  to  Mrs.  Zimmer,  yet  I  am  decided  and  confident 
in  ruling  that  such  was  not  the  case  in  respect  to  rents  collected  before 
the  first  of  1881,  or  a  month  or  more  preceiding,  and  that  Mrs.  Zimmer 
cannot  now  recall  the  collections  made  anterior  to  that  date  with  her  ac- 
knowledged permission  and  consent. 

I  think  the  sum  of  these  collections  can  be  fixed  by  the  court,  and 
I  find  that  they  amount  to  S4,500.  As  to  this  amount,  so  arising,  I 
am  of  opinion  that  Zimmer  was  not  a  debtor  to  his  wife,  and  that  his 
preference  of  her  for  that  amount  in  the  deed  was,  however  well  intended, 
constructively  fraudulent,  and  must  be  set  aside  by  the  court.  In  all 
other  respects  I  think  the  deed  should  stand  as  valid. 

As  to  so  much  of  said  deed  as  secures  Mrs.  Zimmer  for  the  debts  for 
which  she  was  bound  as  security  for  her  husband  when  he  failed,  there 
was  no  serious  contention  in  argument;  but,  even  if  there  had  been,  the 
recently  decided  case  of  Christian  v.  Keen,  80  Va.  369,  is  conclusive  upon 
the  right  of  a  husband  to  indemnify  his  wife  as  his  security,  and  I  hold 
the  deed  good  as  to  those  items. 

NOTE. 

A  married  woman  is  competent  to  enter  into  a  valid  contract  with  her  husband  in  re- 
spect to  her  separate  estate,  and  snch  contract  will  be  enforced.  Valensin  v.  Valensin, 
28  Fed.  Rep.  699,  and  note.  She  may  enforce  a  debt  against  him,  in  Indiana^  Proctor  v. 
Cole,  4  N.  E.  Rep.  303 ;  Michigan,  Youmans  v.  Loxley,  22  N.  W.  Rep.  282 ;  New  Jersey, 
Yeomans  v.  Petty,  4  Atl.  Rep.  031 ;  New  York,  Carpenter  v.  Osborne,  7  N.  E.  Rep.  823 ; 
Witcoruin,  Brickley  v.  Walker,  32  N.  W.  Rep.  — ;  but  not  in  MastackmeUs,  Wood- 
ward V.  Spurr,  6  N.  E.  Rep.  621 ;  Silverman  v.  Silverman,  6  N.  E.  Rep.  639 ;  Bouker  v. 
Bradford,  Id.  480;  Kniel  v.  Egleston.  4  N.  E.  Rep.  673. 

A  conveyance  to  a  wife  in  repayment  of  loans  made  by  her  to  her  husband  is  not  a 
voluntary  conveyance ;  and  if  made  to  satisfy  such  equitable  obligations,  and  not  with 
intent  to  hinder,  delay,  or  defraud  creditors,  is  valid  against  them,  Metsker  v.  Bone- 
brake,  2  Sup.  Ct.  Rep.  351 ;  Procter  v.  Cole,  (Ind.)  4  N.  E.  Rep.  303,  and  3  N.  E.  Rep. 
106;  City  Bank  v.  Wright,  (Iowa,)  28  N.  W.  Rep.  36;  Jones  v.  Brandt,  (Iowa,)  10  N.  W. 
Rpp.  854;  Lipscomb  V.  Lyon,  (Neb.)  27  N.  W.  Rep.  731;  Barrows  v.Keene,  (N.JO  8  Atl. 
Rep.  713;  Brickley  v.  Walker,  (Wis.)  32  N.  W.  Rep.  — ;  Bresslauer  v.  Meissner,  (Wis.)  27 
N.  W.  Rep.  47;  as  is  also  his  mortgage  given  to  her  to  secure  such  loan,  Norris  v.  Mc- 
Canna,  29  Fed.  Rep.  757;  Clark  v.  Hezekiah,  24  Fed.  Rep.  663 ;  Hoeyv.  Pierron,  (Wis.) 
30  N.  W.  Rep.  692;  Miller  v.  Krueger,  (Ean.)  13  Pac.  Rep.  — ;  and  one  given  to  secure 
the  purchase  money  of  property  sold  to  him  by  her,  Vandercook  v.  Gere,  (Iowa,)  29  N. 
W.  Rep.  448.  A  husband  may,  by  such  conveyance  or  mortgage,  prefer  his  wife  to 
other  creditors.  Hoes  v.  Boyer,  (Ind.)  9  N.  E.  Rep.  427 ;  Beard  v.  Puett,  (Ind.)  4.  N.  E. 
Rep.  671 ;  City  Bank  v.  Wright,  supra;  Lipscomb  v.  Lyon,  «fpra. 

A  conveyance  to  the  wife  of  property  purchased  by  the  husband  for  her,  but  the  title 
to  which  he  has,  without  her  consent,  taken  in  his  own  name,  is  not  a  voluntary  con- 
vevance,  but  is  valid  against  creditors.  Taylor  v.  Duesterberg,  (Ind.)  9  N.  E.  Rep.  909; 
Mitchell  V.  Colglazier,  (Ind.)  7  N.  E.  Rep.  199;  Heberd  y.  Wines,  (Ind.)  4  N.  E.  Rep. 
457. 

The  burden  is  on  the  wife  of  proving  that  property  claimed  to  have  been  purchased 
from  her  husband  was  purchased  for  a  valuable  consideration  paid  by  her,  or  some  per- 
son for  her,  Hooser  v.  Hunt,  (Wis.)  26  N.  W.  Rep.  442;  Horton  v.  Dewey,  (Wis.)  10  N. 
W.  Rep.  699 ;  and  that  a  mortgage  given  by  him  to  her  was  given  to  secure  an  actual 
indebtedness  for  money  or  property  advanced  by  her  from  her  separate  estate,  or  by 
some  person  for  her  use.    Hoey  v.  Pierron,  (Wis.)  30  N.  W.  Rep.  692. 

lu  Maryland  the  law  does  not  presume  a  promise  on  the  part  of  the  husband  to  repay 
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moner,  the  separate  estate  of  the  wife,  appropriated  by  him  to  his  own  nse  with  her 
knowledge  and  consent.  Tavlor  v.  Brown.  4  Atl.  Rep.  888.  The  burden  of  proof  is  on 
the  wife  to  show  that  it  was  invest-ed  for  her  benefit,  and  as  her  separate  estate;  and  a 
mere  general  understanding  lo  that  efleot  between  the  husband  and  wife  will  not  ex- 
clude bona  fide  creditors,  or  prefer  the  wife's  claim  to  theirs.  Farmers'  &  Merchants' 
Nat.  Bank  v.  Jenkins,  3  Atl.  Hep.  802. 

Where  there  is  no  evidence  of  any  agreement  or  understanding  at  the  time  the  hus- 
band took  tlie  money,  nor  of  any  recognition  by  him  at  anv  time  that  he  was  to  repay 
it,  the  wife  will  be  held  to  have  no  legal  claim  against  him  therefor,  nor  will  she  l>e 


permitted  to  appropriate  his  property,  nominally  in  repaYment_thereof,jto  the  exclu- 
sion of  the  claims  of  5<majk2«creaitoi8«    Wake  v.  Griffin,  (  ~  ' 


,  (Neb.)2N.W.Bep.401. 


National  Exchange  Bank  of  Boston  v.  White  and  others, 
{"XrcuU  OowrU  W.  D.  Michigan,  8.  D.    1887.) 

1.  Neootiablb    Ihstruments  —  Unauthorized    Indobsembht  —  Bona   Pidb 

Holder-^Burden  op  Proof. 

Upon  proof  of  the  misapplication  and  unlawful  use  of  notes  by  a  partner 
in  transierring  them  by  indorsement,  in  contrayention  of  the  nghis  of  the 
non-assenting  members  of  his  firm,  the  burden  of  proof  is  cast  upon  the  in- 
dorsee of  showing  that  he  received  them  before  maturity  for  a  valuable  con- 
sideration. 

2.  Same— EzECunoH  m  Blahk. 

Where  notes  are  signed  in  blank,  to  be  filled  up,  and  this  is  done,  so  that, 
when  they  are  indorsed  to  and  discounted  bv  a  third  party,  they  are  com- 
plete in  form,  with  no  indications  of  any  defect  in  their  execution  in  his  hands, 
mey  are  valid  securities,  and  unaffected  by  the  circumstance  that  they  were 
signed  in  blank.    Such  facts  imply  an  authority  to  fill  up  the  blank. 

8.  Partnership— Powers  op  Partners— Firm  Paper— Bona  Fide  Holder. 
Whenever  a  copartnership  adopts  and  is  engaged  in  a  course  of  business  in 
which  Uie  use  of  its  commercial  paper,  such  as  these  notes  are,  is  appropriate 
and  reasonably  to  be  expected,  or  does  in  fact  make  use  of  it,  with  the  com- 
mon knowledge  of  the  members  of  the  firm,  whenever  the  convenience  or 
necessities  of  the  firm  may  require,  then  the  firm  is  liable  upon  commercial 

J>aper  made  in  its  name  by  one  of  its  members  to  one  who  takes  it  bona  fide, 
n  the  usual  course  of  business,  before  maturity,  and  for  a  valuable  considera- 
tion, notwithstanding  any  fraud  of  the  partner  making  the  paper,  or  misap- 
propriation by  him  to  other  uses  than  those  of  his  firm. 

4.  Same— Liability. 

Such  liability  Is  not  restricted  to  the  case  of  a  trading  copartnership.  If  by 
that  term  is  intended  one  engaged  in  the  business  of  buying  and  selling, 
though  it  would,  as  a  rule,  include  such,  but  extends  to  all  cases  where  the 
nature  of  the  business  fairly  and  reasonably  implies  such  use  as  an  appropri- 
ate incident  thereto,  or  where  the  actual  course  of  business  pursued  adopts 
the  practice  of  issuing  the  mercantile  paper  of  the  firm  to  accommodate  its 
necessities  or  convenience  whenever  the  occasions  occur,  and  such  occasions 
do  in  fact  occur,  and  are  thus  provided  for. 

5.  Same— Presumption  op  Authority. 

If  the  making  of  mercantile  paper  of  the  firm  by  one  of  its  members  unde 

any  circumstances  is  permissible  and  consistent  with  the  rights  of  the  othe 

members  of  the  firm,  the  authority  must  be  presumed  in  favor  of  a  bona  fid 

holder. 

8.  Same— Articles— Eppect  as  to  Third  Parties. 

Conditions  in  articles  of  partnership  restricting  the  authority  of  the  pari 
ners,  that  are  not  known  to  third  parties,  cannot  affect  them,  and  the  natui 
of  '/he  copartnership  is  to  be  determined  by  what  it  assumes  to  the  public  t 
be,  and  by  its  mode  of  doing  business. 
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7.  TrIAIt— DlRBCTINQ  VbBDICT. 

When  the  eyidence  upon  an  fssue  is  uncontradicted,  and  no  circumstances 
appear  in  the  case  to  discredit  it^  and  it  appears  to  the  court  that  a  verdict 
contrary  to  this  evidence  could  not  be  supported,  an  express  direction  should 
be  given  to  the  Jury  to  find  in  accordance  with  such  evidence. 

At  Law.     Asmmpmt, 

This  action  was  brought  by  the  plaintiflf  upon  three  promissory  notes; 
the  first  bearing  date  October  17,  1882,  payable  at  the  plaintiffs  bank 
in  Boston  in  four  months  from  date,  and  being  for  the  sum  of  S5, 288.76; 
the  second  bearing  date  November  27, 1882,  payable  at  the  same  place, 
in  four  months  from  date,  and  being  for  the  sum  of  $5,100.73;  the  third 
bearing  date  January  15,  1883,  payable  also  at  the  same  place,  in  four 
months  from  date,  and  beii^  for  the  sum  of  $5,391 .90.  The  notes  were 
all  made  in  the  name  of  F.  H.  White  &  Co.,  to  the  order  of  Ferry  & 
Bro.,  and  were  indorsed  in  the  name  of  the  latter  firm. 

It  appeared  from  the  evidence  that  the  firm  of  F.  H.  White  &  Co- 
was  composed  of  White,  Dowling,  and  E.  P.  Ferry,  and  that  T.  W. 
Ferry  and  E.  P.  Ferry  composed  the  firm  of  Ferry  &  Bro.  The  firm  of 
F.  H.  White  &  Co.  were  engaged  in  the  business  of  manufacturing  lum- 
ber at  Montague,  Michigan,  for  various  parties,  quite  extensively,  and, 
among  others,  for  Ferry  &  Bro.,  who  were  lumber  dealers  on  a  large 
scale,  having  their  principal  oflBce  at  Grand  Haven.  These  lines  of  busi- 
ness had  been  carried  on  by  the  respective  firms  for  at  least  10  years 
prior  to  the  transactions  of  the  giving,  indorsing,  and  discounting  of  the 
notes  in  question.  These  notes  were  signed  in  blank  by  E.  P.  Ferry 
(then  in  the  territory  of  Utah,  and  who  was  a  common  member  of  the 
two  firms)  in  the  name  of  F.  H.  White  &  Co. ,  and  by  him  transmitted  to  the 
office  of  Ferry  &  Bro.,  at  Grand  Haven,  with  intent  on  his  part  that  they 
should  be  filled  up  and  indorsed  by  Ferry  &  Bro.  for  discount  at  the 
plaintiffs  bank.  They  were  accordingly  fiUed  up  in  the  handwriting  of 
the  wife  of  the  clerk  or  book-keeper  of  Ferry  &  Bro.,  indorsed  by  that 
firm,  sent  to  the  plaintiff,  and  discounted  by  it.  All  this  took  place,  in 
the  case  of  each  note,  at  about  the  date  thereof.  Neither  White  nor 
Dowling  had  any  knowledge  of  these  transactions  at  the  time,  and  the 
first  knowledge  they  had  of  them  was  when  the  first  note  matured,  and 
was  presented  for  payment  at  F.  H.  White  &  Co.'s  place  of  business. 
I^either  of  them  has  at  any  time  ratified  the  making  of  the  notes,  which 
were,  ^  to  their  firm,  purely  accommodation  paper. 

White  &  Dowling  are  the  sole  parties  who  defend,  and  the  ground  of 
their  defense  is  that  their  partner,  Ferry,  had  no  authority,  express  or 
implied,  to  make  these  notes  in  the  name  of  their  firm;  that  F.  H. 
White  &  Co.  was  a  non-trading  firm;  and  that,  from  the  nature  of  their 
business,  the  making  of  mercantile  paper  was  not  necessary,  and  that 
there  had  never  been  any  holding  out  of  a  firm  business  which  would 
justify  the  public  in  treating  any  member  of  the  firm  as  having  an  im- 
plied authority  to  make  negotiable  paper  in  its  name.  The  articles  of 
copartnership  were  offered  in  evidence,  and  it  appeared  from  them  that 
the  business  proposed  was  the  manufacture  of  lumber  from  logs  for  other 
parties.     The  management  of  the  financial  concerns  of  the  firm  was  by 
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the  articles  committed  to  Dowling  and  Ferry.     But  it  did  not  appear 
from  any  evidence  that  the  plaintiff  knew  anything  of  these  articles. 

It  appeared  ^from  the  evidence  of  White  and  Dowling  and  the  firm 
books  that  White  &  Co.  employed  about  30  men  in  and  about  their  mill 
and  business;  that  the  extent  of  it  was  some  $30,000  of  earnings  per  year; 
that  they  kept  a  regular  bank  account  with  a  bank  at  Whitehall,  close 
by;  that  on  several  occasions  the  firm  had  made  its  notes  to  the  bank, 
and  had  them  discounted  for  the  purpose  of  raising  money,  when  needed 
to  pay  their  men,  and  for  supplies  and  repairs  of  machinery  and  the  in- 
cidents of  the  business;  and  it  also  appears  that  at  that  bank,  and  at  an- 
other bank  at  Muskegon,  the  firm  paper  had  been  discounted  for  the 
purpose  of  raising  money  to  meet  drafts  drawn  on  the  firm  by  E.  P. 
Ferry  for  portions  of  the  amount  standing  to  his  credit  on  the  firm  books, 
of  which  there  was  a  considerable  amount  at  the  date  of  the  first  of  the 
notes  in  suit.  F.  H.  White  &  Co.  had  printed  drafts  or  orders,  in 
blank,  on  Ferry  &  Bro.,  of  which  it  made  frequent  use  in  collecting 
amounts  due  White  &  Co.  for  sawing  lumber  for  that  firm.  Sometimes 
these  drafts  were  made  payable  to  E.  P.  Ferry  for  the  purpose  of  paying 
him  for  his  dividends  of  profits,  and  for  advances  to  White  &  Co.  This 
course  of  business  had  been  pursued  by  White  &  Co.  for  many  years, 
and  with  the  knowledge  of  all  the  members.  The  making  and  discount- 
ing of  the  firm  paper  was  not  very  frequent,  but  was  resorted  to  when 
an  occasion  required  the  use  of  money  not  then  in  hand.  White  and 
Dowling  were  the  principal  managers  of  the  business  of  that  firm. 

The  plaintifi'  proved  that  it  received  from  Ferry  &  Bro.  the  notes  in 
question,  and  discounted  them  at  or  near  their  respective  dates,  placing 
the  proceeds  thereof  to  the  credit,  upon  the  bank's  books,  of  Ferry  & 
Bro.,  who  were  then  their  customers,  and  against  which  Ferry  &  Bro. 
checked  to  meet  obligations  falling  due  at  the  bank.  On  one  of  these 
occasions,  the  second,  the  note  was  discounted  and  placed  to  Perry  & 
Bro.'s  credit  when  there  was  an  overdraft  by  that  firm.  On  the  other 
occasions  the  credits  on  the  discounts  met  checks  made  by  Ferry  &  Bro. 
to  take  up  precisely  the  same  sort  of  paper  which  had  been  discounted, 
but  without  the  knowledge  of  White  or  Dowling.  At  the  close  of  bank- 
ing hours  on  the  day  the  third  note  was  discounted,  there  was  standing 
to  the  credit  of  Ferry  &  Bro.  on  plaintiff^s  books  about  $1,200.  There 
was  no  evidence  to  show  any  bad  faith  or  negligence  on  the  part  of  the 
plaintiff,  or  to  show  that  anything  done  on  its  part  was  out  of  the  usual 
course  of  businsss.     There  was  no  conflict  in  the  evidence, 

Norris  &  Norris,  for  plaintiff. 

M.  Broivn  and  /.  C  Fitzgerald,  for  defendant  Dowling, 

r.  J.  O'Brien,  for  defendants  E.  P.  &  T.  W.  Ferry. 

Smith,  MmSy  Hoyt  &  Erwin,  for  defendant  White. 

The  court,  before  charging  the  jury,  in  explanation  of  its  views  upoi 
the  law  of  the  case,  expressed  its  opinion  as  follows: 

Severens,  J.  The  court  is  of  opinion  that  upon  proof  of  the  mil 
application  and  unlawful  use  of  the  notes  sued  on,  in  transferring  them 
by  the  indorsement  of  Ferry  &  Bro.,  to  the  plaintiff,  in  contraventio 
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of  the  rights  of  the  non-assenting  members  of  the  firm  of  F.  H.  White 
&  Co. ,  the  burden  of  proof  was  cast  upon  the  plaintiff  of  showing  that  it  is 
a  b(ma  fide  holder  of  the  notes,  and  that  it  received  them  before  maturity 
for  a  valuable  consideration.  Smith  v.  Sac  Cb.,  11  Wall.  139;  Stewart 
V.  Lansingy  104  U.  S.  505.  The  plaintiff  has  offered  evidence  in  sup- 
port of  that  burden.  That  proof  is  not  contradicted,  and  no  circum- 
stances appear  in  the  case  to  discredit  it;  and  it  appears  to  the  court  that 
a  verdict  contrary  to  this  evidence  could  not  be  supported,  and  that, 
therefore,  an  express  direction  from  the  court  must  be  given  to  find  in 
accordance  with  such  uncontradicted  testimony.  Orleans  v.  Piatt,  99  U. 
S.  676;  Impr<mment  Co.  v.  Munscm,  14  Wall.  442;  Watbmnv.  BabbiUj  16 
Wall.  577;  Arthur  v.  Morgan,  112  U.  S.  495,  5  Sup.  Ct.  Rep.  241; 
County  of  Macon  v.  Shares,  97  U.  S.  272. 

The  notes  appear  to  have  been  signed  in  blank,  and  delivered  to  Ferry 
&  Bro.  to  be  filled  up;  and  this  was  done  so  that,  when  they  were  in- 
dorsed to  and  discounted  by  the  plaintiff,  they  were  in  complete  form, 
with  no  indications  of  any  defect  in  their  execution.  This  being  so,  the 
court  holds  that  in  the  hands  of  the  plaintiff  they  are  valid  securities, 
and  unaffected  by  the  circumstance  that  they  were  signed  in  blank.  Such 
facts  imply  an  authority  to  fill  up  the  blai^.  Michigan  Bank  v.  Eldred^ 
9  Wall.  544;  Goodman  v.  Simmds,  20  How.  361. 

The  articles  of  copartnership  of  F.  H.  White  &  Co.  were  admitted  as 
part  of  the  cross-examination  of  the  witness  called  to  prove  that  copart- 
nership, who  testified  that  he  had  seen  them.  It  not  appearing  that 
their  contents  were  known  to  the  plaintiff,  it  is  not  affected  by  the  articles, 
and  the  nature  of  that  copartnership  is  to  be  determined  by  what  it  as- 
sumed to  the  public  to  be,  and  by  its  mode  of  doing  business.  Winehip 
V.  U.  S.  Bank,  5  Pet.  529;  Michigan  Bank  v.  Mdred,  9  Wall.  544, 

Whenever  a  copartnership  adopts  and  is  engaged  in  a  course  of  "busi- 
ness in  which  the  use  of  its  commercial  paper,  such  as  these  notes  are, 
is  appropriate  and  reasonably  to  be  expected,  or  does  in  fact  make  use 
of  it,  with  the  common  knowledge  of  the  members  of  the  firm,  whenever 
the  convenience  or  necessities  of  the  firm  may  require,  then  the  firm  is 
liable  upon  commercial  paper  made  in  its  name  by  one  of  its  members 
to  one  who  takes  it  bona  fide,  in  the  usual  course  of  business,  before  ma- 
turity, and  for  a  valuable  consideration,  notwithstanding  any  fraud  of 
the  partner  making  the  paper,  or  misappropriation  by  him  to  other  uses 
than  those  of  his  firm.  The  court  holds  that  such  liability  is  not  re- 
stricted to  the  case  of  a  trading  copartnership,  if  by  that  term  is  intended 
one  engaged  in  the  business  of  buying  and  selling,  though  it  would,  as  a 
rule,  include  such,  but  extends  to  all  cases  where  the  nature  of  the  busi- 
ness fairly  and  reasonably  implies  such  use  as  an  appropriate  incident 
thereto,  or  where  the  actual  course  of  business  pursued  adopts  the  prac- 
tice of  issuing  the  mercantile  paper  of  the  firm  to  accommodate  its  neces- 
sities or  convenience  whenever  the  occasions  occur,  and  such  occasions 
do  in  fact  occur  and  are  thus  provided  for.  Kimbro  v.  BvUiiJt,  22  How. 
256;  Irwin  v.  WiRiar,  110  U.  S.  499,  505,  4  Sup.  Ct.  Rep.  160;  John- 
«tow  V.  DuUan,  27  Ala.  245;  McOregor  v.  Cleveland,  5  Wend.  475. 
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If  the  making  of  mercantile  paper  of  the  firm  by  one  of  its  members 
under  any  circumstances  is  permissible,  and  consistent  with  the  rights 
of  the  other  members  of  the  firm,  the  authority  must  be  presumed  in 
favor  of  a  bona  fide  holder.  Gdpche  v.  Dubuque,  1  Wall.  175,  208,  and 
cases  there  cited.  Although  Odpcke  v.  Dubuque  was  an  action  upon  mu- 
nicipal bonds,  the  principle  there  stated  seems  applicable,  those  things 
being  changed  which  should  be.  It  must  be  presumed  that  the  defend- 
ants White  and  Dowling  were  cognizant  of  the  matters  which  were  evi- 
denced by  their  partnership  books,  and  of  the  transactions  therein  dis- 
closed. 

If  the  court  were  to  submit  to  the  jury  in  this  case  the  question  of 
fact  whether  the  firm  of  P.  H.  White  &  Co.  did  so  conduct  its  business 
as  to  impliedly  authorize  the  making  of  firm  paper  by  oHe  of  its  mem- 
bers for  any  purpose,  it  would  be  its  duty  to  instruct  them  that  if  they  ' 
should  give  credit  to  the  evidence  of  the  defendants  and  their  books,  and 
the  undisputed  evidence  from  the  bank-books  at  Whitehall,  their  verdict 
must  be  for  the  plaintiff.  The  court  does  not  deem  it  proper  tr  submit 
the  question  under  such  circumstances. 

Sevebens,  J.,  (charging  jury.)  Regretting  very  much  that  these  de- 
fendants White  and  Dowling,  who  alone  make  defense  here,  are  in  such 
a  situation  that  they  must  suffer  from  the  wrong-doing  of  their  associate, 
the  court  is  unable  to  relieve  them  without  violating  principles  of  law 
which  are  essential  to  the  security  of  mercantile  business,  and  violating 
also  the  rights  of  parties  innocent  of  the  wrong.  As  there  is,  in  the 
opinoin  of  the  court,  no  question  of  fact  about  which  there  is  any  conflict 
in  the  evidence,  the  court  holds  that,  giving  effect  to  the  testimony,  the 
plaintiff  is  entitled  to  a  verdict,  and  you  are  instructed  to  find  accord* 
ingly ,  against  all  the  defendants.  The  amount  due  on  the  notes,  accord- 
ing to  the  computation  stated  in  your  hearing,  and  as  I  understand  not 
disputed,  is  $19,306.27,  but  upon  the  suggestion  of  the  court  of  a  doubt 
whether  the  amount  of  the  last  balance  standing  on  the  plaintiff's  books 
to  the  credit  of  Ferry  &  Bro.,  being  that  of  January  22,  1883,  amount- 
ing to  $1,226.51,  which,  with  the  interest,  then  was  $1,514.82,  ought 
not  to  be  deducted,  the  plaintiff's  counsel  consents  thereto,  and  tiiis,  ac- 
cording to  the  computation  of  counsel,  leaves  $17,791.45  as  the  amount 
for  which  the  verdict  should  be  rendered. 

The  jury  rendered  their  verdict  for  the  plaintiff  accordingly. 


The  defendant  Dowling  moved  for  a  new  trial.  That  motion  came  on 
for  hearing  before  Jackson,  C.  J.,  and  Seveuens,  D.  J.,  and  was  argued 
by  the  counsel  who  tried  the  case. 

Jackson,  J.,  orally  delivered  the  opinion  of  the  court,  denying  the 
motion  upon  substantially  the  same  grounds  as  those  stated  in  the  opinion 
of  the  district  judge  at  the  trial. 
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Btubbs,  Ex'x,  v.  Coi/r. 
(Oir&uU  Oourt,  D.  OanwcHeul    March  26, 1887.) 

1.  Negotiable  Instbumbnts— Dishonor  of  Note— Notice  to  Iitdorseb. 

In  Georgia  (act  of  February  28,  1876,  g  4)  notice  of  the  non-payment  of 
a  promissory  note  need  not  be  given  to  the  indorser  unless  the  note  is  made 
for  the  purpose  of  negotiation,  or  is  intended  to  be  negotiated  at  a  chartered 
bank. 

2.  Same— Accommodation  Indobsement— Conflict  of  Laws. 

Where  the  maker  of  an  accommodation  note  in  Georgia  sends  it  to  the  payee 
in  Connecticut,  who  indorses  it  for  the  accommodation  of  the  maker,  and 
sends  it  back  to  him  in  Georgia,  the  liability  of  the  accommodation  indorser 
does  not  attach  until  the  note  is  negotiated  to  a  bona  fide  holder;  and  the  place 
where  the  note  is  thus  negotiated  is,  in  contemplation  of  law,  the  place  where 
the  indorsement  was  made,  and  the  law  of  that  place  will  govern  the  contract 
of  indorsement.^ 

At  Law. 

John  S.  Beacky  for  plaintiff. 

Henry  C.  RoMnaon^  for  defendant. 

Shifman,  J.  This  is  an  action  at  law  by  the  indoTBee  and  holder  of  a 
negotiable  promissory  note  against  the  indorser.  The  defendant  has  de- 
murred to  the  complaint.     The  complaint  alleged  that  S.  P.  Goodwin, 

on  the day  of  October,  1883,  being  then  a  resident  of  Savannah, 

Georgia,  and  a  citizen  of  said  state,  made  his  promissory  note  for  the 
sum  of  $3 1 000,  payable,  On  demand  after  date,  to  the  order  of  the  de- 
fendant, at  the  office  of  the  Citizens'  Loan  Company,  Savannah,  Greorgia, 
for  value  received;  that  said  S.  P.  Goodwin,  on  Ae day  of  Oc- 
tober, 1883,  sent  said  note  by  mail  to  the  defendant,  then  a  resident  of 
the  town  of  Farmington,  in  the  state  of  Connecticut,  and  a  citizen  of  said 
state,  who  received  the  same  in  due  course  of  mail  on  the  eighteenth  of 
October,  1883;  that  defendant  at  said  Farmington,  on  said  eighteenth  day 
of  October,  1883,  indorsed  said  note,  and  sent  the  same  by  mail  to  the 
said  S.  P.  Goodwin  at  said  Savannah,  who  received  said  note  in  due 
course  of  mail;  that  said  note  was  so  indorsed  by  the  defendant  for  the 
accommodation,  use,  and  benefit  of  the  said  S.  P.  Goodwin;  that  the  said 
S.  P.  Goodwin,  after  receiving  said  note  so  indorsed,  thereupon,  for  value 
received,  transferred  and  delivered  the  same  to  the  said  Citizens'  Loan 
Company  at  Savannah,  Georgia,  and  received  the  proceeds  thereof;  that 
said  Citizens'  Loan  Company  remained  the  owner  of  said  note  until  the 
nineteenth  day  of  January,  1884,  when  the  said  company,  for  value  re- 
ceived, transferred  and  delivered  the  same  to  the  plaintiff,  who  still  owns 
said  note;  that  payment  of  said  note  has  been  demanded,  but  it  remains 
unpaid.  The  defendant  demurred  (1)  because  said  complaint  contains 
no  all^ation  that  the  defendant  was  notified  of  any  demand  upon  said 
note,  of  its  protest  for  non-payment,  or  of  its  non-payment,  or  that  the 
holders  looked  to  him,  the  defendant,  for  payment;  (2)  because  it  con- 
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tains  no  allegation  of  any  demand  of  the  maker  of  the  note,  or  of  a  de- 
mand of  anybody  connected  with  it,  in  the  time  required  by  law. 

Two  questions  arise  upon  this  demurrer:  (1)  Did  the  law  of  Georgia, 
at  the  time  of  the  indorsement  of  the  note  in  suit,  require  notice  of  the 
indorser  of  the  demand  of  payment,  and  of  the  non-payment,  of  said 
note,  at  its  maturity,  and  that  the  holders  looked  to  the  indorser  for  pay- 
ment? (2)  If  the  law  of  Georgia  did  not  require  such  notice,  is  the  con- 
tract of  indorsement  to  be  governed,  under  the  facts  stated  in  the  com- 
plaint, by  the  law  of  Connecticut,  which  requires  such  notice  to  the  in- 
dorser, or  by  the  law  of  Georgia? 

The  first  section  of  the  act  of  Georgia  of  December  26, 1826,  provided 
as  follows: 

"From  and  after  the  passage  of  this  act,  that  the  practice  heretofore  re- 
quired of  making  a  demand  of  the  makers  of  promissory  notes  and  other  in- 
struments, for  the  payment  and  performance  of  the  same,  and  their  giving 
notice  of  such  demand,  within  a  reasonable  time,  to  the  indorsers  of  said  prom- 
issory notes  and  other  instruments,  shall  cease  and  become  entirely  unneces- 
sary to  bind  said  indorsers;  and,  when  any  person  whatever  indorses  a  prom- 
issory note  or  other  Instrument,  he  shall  be  held,  taken,  and  considered  as 
security  to  the  same,  and  as  in  all  respects  bound  as  security,  until  said  prom- 
issory note  or  other  instrument  is  paid  off  and  discharged,  and  shall  be  liable 
to  be  sued  in  the  same  manner  and  in  the  same  action  with  the  p^ncipal  or 
maker  of  said  promissory  notes  or  other  instruments,  any  law,  practice,  or 
usage  to  the  contrary  notwithstanding:  provided,  always,  that  nothing  herein 
contained  shall  extend  to  any  promissory  notes  which  shall  be  given  for  the 
purpose  of  negotiation,  or  intended  to  be  negotiated,  at  any  chartered  bank, 
or  which  may  be  deposited  in  any  chartered  bank  for  collection:  and  provided, 
also,  that  nothing  contained  in  this  act  shall  be  construed  so  as  to  prevent  the 
indorser  from  defining  his  liability  in  the  indorsement." 

The  language  of  this  section  was  changed  in  the  Code  of  Georgia  of 
1863,  which  provided  that — 

"  When  bills  of  exchange  and  promissory  notes  are  made  for  the  purpose  of 
negotiation,  or  intended  to  be  negotiated,  at  any  chartered  bank,  and  the 
same  are  not  paid  at  maturity,  notice  of  the  non-payment  thereof,  and  of  the 
protest  of  the  same  for  non-payment  or  non-acceptance,  must  be  given  to  the 
Indorsers  therein  within  a  reasonable  time,  or  the  indorsers  will  not  be  held 
liable  thereon;  but  in  no  other  case,  and  upon  no  other  bills  or  notes,  shall 
notice  or  protest  be  held  necessary  to  charge  the  indorser." 

This  provision  was  modified  by  section  4  of  the  act  approved  Febru- 
ary 28,  1876,  as  follows: 

"It  shall  not  be  necessary  to  protest,  as  now  required  by  law,  in  order  to 
bind  indorsers,  except  in  the  following  cases,  to- wit:  (1)  When  a  paper  is 
made  payable  on  its  fade  at  a  bank  or  broker's  office ;  (2)  when  it  is  discounted 
at  a  bank  or  broker's  office;  (3)  when  it  is  left  at  a  bank  or  broker's  office  for 
collection,  and  in  all  such  cases  days  of  grace  shall  be  allowed." 

Without  undertaking  to  decide  what  efiect  the  provisions  of  the  law 
of  1876,  in  regard  to  protest,  had  upon  previous  legislation  upon  that 
subject,  it  seems  to  be  clear  that  notice  of  the  non-payment  of  a  prom- 
issory note  need  not  be  given  to  the  indorser  unless  the  note  is  made  for 
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the  purpose  of  negotiation,  or  is  intended  to  be  n^otiated,  at  a  char- 
tered bank.  This  state  of  the  law  of  Georgia  is  expressed,  with  consid- 
ei'able  blindness,  in  the  Code  of  1882,  which,  however,  it  is  said,  has 
never  been  enacted  by  the  legislature  of  the  state. 

The  remaining  question  is  whether  the  indorsement  of  the  defendant 
is  to  be  governed  by  the  law  of  Connecticut  or  Georgia.  The  note  was 
accommodation  paper  made  to  the  order  of  the  defendant,  sent  to  him 
by  mail,  indorsed  by  him  in  Connecticut,  and  returned  by  mail  to  the 
maker  in  Georgia,  and  by  him  delivered  to  the  company  which  dis- 
counted it.  It  is  agreed  that  an  indorsement  constitutes  a  new  contract, 
which  is  to  be  governed  by  the  law  of  the  place  where  it  is  made,  though 
the  note  was  made  or  is  to  be  paid  elsewhere.  The  question  is  confined 
to  the  case  of  accommodation  paper  having  been  indorsed  for  the  pur- 
pose of  its  being  discounted,  and  the  paper  so  indorsed  having  been  de- 
livered to  the  maker  in  another  state  for  the  purpose  of  n^otiation,  and 
n^otiated  by  him  in  that  state,  and  is:  In  which  state  was  the  indorse- 
ment made, — the  state  where  the  name  was  written,  or  the  state  where 
the  note  was  negotiated? 

The  theory  of  the  law  on  the  subject  of  the  place  of  the  indorsement 
of  accommodation  paper  is  given  in  7}ilden  v.  Blair ^  21  WaU.  241;  Lavh 
rence  v.  Bassett,  5  Allen,  140;  Cook  v.  Idtchfidd^  9  N.  Y.  279;  Young  v. 
Harris,  14  B.  Mon.  447;  and  in  JMbtt  v.  Wright,  4  Biss.  53, — and  is  to 
the  effect  that  the  accommodation  indorsement  does  not  become  opera- 
tive until  the  paper  is  n^otiated.  So  long  as  the  note  remained  in  Colt's 
or  in  Goodwin's  hands,  the  liability  of  the  indorser  did  not  arise,  but  com- 
menced when  the  note  was  negotiated  to  a  bona  fide  holder.  The  note  was 
sent  to  Georgia  for  the  purpose  of  negotiation,  and  Goodwin,  the  maker, 
was  thus  constituted  the  agent  of  Colt  "to  initiate  a  liability,  not  only 
of  himself,  but  also  of  the  defendant."  Tilden  v.  Blair,  supra.  The 
place  where  the  liability  upon  the  indorsement  commenced  is  the  place 
where  the  indorsement  was  made.  This  statement  of  the  law  is  given 
in  various  modes  of  expression  in  the  decisions  which  have  been  cited. 
The  turning  point  is  the  fact  that  the  accommodation  paper  only  becomes 
a  valid  promise  to  pay  money,  and  binding  upon  the  indorser,  when  it 
is  delivered  to  the  person  who  gives  a  valuable  consideration  for  it,  and 
that,  consequently,  the  place  where  the  indorsement  becomes  effective 
is  the  place  where,  legally  speaking,  it  was  made.  The  court,  in  TUden 
V.  Blair,  regards  the  person  to  whom  the  paper  is  sent  for  negotiation  as, 
by  that  act,  the  agent  of  the  indorser  to  give  the  note  life,  and  create  the 
liability. 

The  law  is  thus  stated  in  1  Daniel,  Neg.  Inst.  §  868: 

"Where  a  note  is  indorsed  for  accommodation  in  one  state,  and  delivered 
in  another,  the  Indorsement  is  goyerned  by  the  law  of  the  latter;  for  the  ac- 
commodation indorser  makes  that  party  to  whom  he  lends  his  signature  his 
agent  for  putting  the  instioiment  into  circulation,  and  his  own  contract  with 
those  to  whom  it  is  negotiated  must  consequently  be  judged  on  the  principles 
of  agency,  which  refer  it  to  the  place  where  the  circulation  commences." 

Tlie  demurrer  is  overruled,  with  liberty  to  plead  anew. 
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OoNFUop  OF  I/AWs.  The  i^eneral  rule  is  that  a  neiirotiable  iBstrument  in  KOTern- 
ed  by  the  laws  of  the  state  in  which  it  is  payable.  Webster  v.  Howe  Machine  Co., 
(Conn.)  8  Ati.  Rep.  482;  Shoe  &  Leather  Nat.  Bank  v.  Wood.  (Mass.)  8  N.  B. 
Rep.  753,  and  note.  Where  no  place  of  payment  is  expressed,  it  is  governed  by 
lew  loci  contractus.  Hart  v.  Wills,  (Iowa,)  2  N.  W.  Rep.  619;  Griswold  v.  Gold- 
insr,  (Ky.)  3  S.  W.  Rep.  535. 

A  receipt  signed  in  New  Hampshire  for  money  received  by  the  borrower's  axent 
in  MassachasettS;  the  receipt  being  delivered  to  the  lender  in  the  latter  state,  is 
a  contract  made  m  Massachusetts.    Hill  v.  Chase,  (Mass.)  9  N.  E.  Rep.  30. 

Where  an  indorsement  is  written  on  a  note  by  the  payee  thereof  in  one  state, 
and  a  sale  and  delivery  of  the  note  is  made  in  another  state,  the  contract  of  in- 
dorsement must  be  regarded  as  made  and  consummated  in  the  place  where  the 
sale  and  delivery  occurred,  rather  than  where  it  was  written.  Briggs  t.  L&tham, 
(Kan.)  13  Pac  Rep.  393. 


Fourth  Nat.  Bank  of  the  City  op  New  York  v.  American  Milib 

Ck).  and  others. 

(OircuU  Court,  8.  D.  New  York.    March  9, 1887.) 

Faotobs  and  Brokebs— Del  Crbdehb  Commission— Libh— Set-Off. 
Rehearing  denied.    See  29  Fed.  Rep.  611. 

Memorandum  on  Motion  for  Rehearing. 

DaxH  WiUcox,  for  complainant. 

Alexander  Thain^  for  defendants  Mary  J.  Graeffe  and  William  H.  Gar- 
ner. 

Samuel  TT.  Bower j  for  defendants  the  American  Mills  Ck).,  Albert  J. 
Graeffe,  and  William  H.  Bowen. 

CoxEy  J.  I  have  re-examined  this  cause  in  the  light  of  the  supple- 
mental briefs  submitted  by  counsel,  and  see  no  reason  to  change  the 
views  heretofore  expressed.  The  arguments  presented  at  the  final  hear- 
ing are  now  reasserted,  with,  perhaps,  greater  emphasis,  but  not  with 
greater  clearness;  for  the  complainant's  position  was  then  most  concisely 
stated.  No  new  theory  is  advanced;  no  additional  proposition  of  law  is 
suggested.  The  former  decision  was  reached  after  considerable  time  and 
thought  had  been  devoted  to  the  subject,  and  after  all  the  arguments  now 
presented  had  been  fully  considered.  With  every  disposition  to  aid  the 
complainant,  the  conviction  that  it  was  without  relief  could  not  be  re- 
sisted. The  complainant  is  not  satisfied  with  the  decision;  but,  as  I 
understand  the  moving  papers,  it  is  not  contended  that  anything  involv- 
ing the  substance  of  the  controversy  has  been  overlooked.  The  t 
court  may  have  taken  an  erroneous  view  of  the  law,  but  the  remedy  fi 
such  error  is  an  appeal.  The  case  is  not  brought  within  the  rule  whi( 
authorizes  a  reargument.  If  the  complainant  were  in  a  position  to  i: 
voke  the  strictest  rules  of  equity  against  the  defendants;  if  it  were  ab| 
to  enforce  for  its  benefit  alone  all  the  rights  which  belong  to  all 
creditors,  and  to  each  class  of  creditors;  if  it  could  obtain  a  prefei^n  e 
by  virtue  of  a  statute  designed  to  prevent  preferences,  and  divest  a  li<  i 
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which,  for  certain  purposes,  concededly  existed;  if  it  could  take  by  this 
action  what  it  could  not  have  obtained  if  the  acts  complained  of  had  not 
taken  place, — the  path  of  success  would  be  less  difficult.  But  the  com- 
plainant does  not  and  cannot  occupy  such  a  position.  The  conclusion 
formerly  reached,  that  the  relief  prayed  for  cannot  be  granted  in  an  ao> 
tion  of  this  character,  must  be  adhered  to. 
The  motion  is  denied. 


PoLLTTZ  and  others  v.  Schell  and  others. 
(Oiremt  C<ntrt,  8.  D.  New  York.    March  19, 1887.) 

L  ;hn>GiafiNT— Res  Adjudicata— Payment  op  Costs. 

Where,  on  the  trial  of  a  cause,  defendant  obtains  a  verdict  for  costs,  which 
plainti£F  pays,  this  conBtitutes  an  acquiescence  in  the  verdict,  and  a  renuncia- 
tion of  the  right  to  further  prosecute  the  claim  adjudicated  in  that  suit,  and 
will  bar  another  action  thereon,  even  though  no  formal  judgment  be  entered 
on  the  verdict. 

2.  Same— Sbttotg  AsroE— Remittitur. 

Where  plaintiff  obtains  a  verdict  for  a  ^obs  sum,  the  right  to  recover  a 
part  of  which  is  barred  by  a  former  adjudication,  the  verdict  is  wrong,  and 
cannot  be  set  aside  in  part,  and  allowed  to  stand  for  residue.  In  such  a  case 
the  motion  to  set  aside  the  verdict  will  be  granted,  unless  plaintiff  remits  the 
amount  awarded  on  the  barred  claim,  and  denied  if  he  enters  such  remitHiw 

At  Law.     Action  to  recover  excess  of  duties. 
Almon  W.  Oriswdd,  for  plaintiffs. 

Stephen  A.  Walker,  U.  S.  Dist.  Atty.,  and  Thomas  Oreenwood^  Asst.  XJ« 
S.  Atty.,  for  defendants. 

Wheei^er,  J.  This  cause  was  tried  by  jury  January  18  and  14, 1886, 
in  October  term,  1885,  and  the  trial  resulted  in  a  verdict  for  the  plain- 
tiffs for  $4,017.61;  of  which  $3,890.99  was  for  excess  of  duties  and  gan- 
ger's fees,  and  interest  thereon,  exacted  by  Augustus  Schell,  defendants' 
testator,  as  collector  of  the  port  of  New  York,  on  an  importation  of  wine 
made  by  the  plaintiffs  from  Malaga,  Spain,  by  the  brig  Gideon,  Septem- 
ber 1,  1857,  and  $126.62  was  for  an  excess  of  duty  likewise  exacted  on 
an  importation  of  hemp  by  the  brig  William  Frederic,  October  14, 1859. 
The  defendants  have  moved  to  set  aside  the  verdict  because  they  say 
that  on  the  trial  of  a  prior  suit  in  favor  of  the  plaintiffs  against  their  tes- 
tator in  this  court  on  the  twentieth  and  twenty-first  days  of  May,  1869, 
a  verdict  was  rendered  for  the  defendant  on  these  same  claims  for  excess 
of  duties  and  fees  on  the  importation  by  the  Gideon,  and  that  the  de- 
fendants' costs  of  that  suit  were  taxed  and  paid.  The  records  of  the 
court  show  that  there  was  such  a  suit;  that  these  claims,  arising  out  of 
the  importation  by  the  Gideon,  were  included  in  it;  that  a  verdict  for 
the  defendant  was  rendered  therein  May  21,  1869,  but  that  no  formal 
judgment  was  entered  on  the  verdict.     It  is  made  to  appear  otiierwise 
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that  the  defendants'  costs  of  that  suit  were  paid  by  the  plaintiff.  This 
payment  of  the  defendants'  costs  in  that  action  was  an  acquiescence  in 
the  verdict,  a  renunciation  of  the  right  to  prosecute  the  claims  further, 
and  equivalent  to  a  judgment  on  the  verdict  as  a  conclusive  bar  of  the 
claims.  Cailin  v.  TayUrr,  18  Vt.  104;  Armstrmg  v.  CW63/,  47  Vt.  359. 
In  the  changes  of  district  attorneys,  the  fact  of  this  verdict  and  payment 
of  costs  was  lost  from  sight  in  the  district  attorney's  oflBce,  and  from 
lapse  of  time  and  other  circumstances  escaped  the  memory  of  the  plain- 
tiffs^ attorney  until  after  the  verdict  in  this  case.  All  appear  to  have 
acted  in  good  faith,  and  the  plaintiffs'  counsel  does  not  insist  that  the 
plaintiffs  should  recover  the  amount  allowed  on  the  importation  by  the 
Gideon,  but  has  not  entered  any  remiiJtnJbwr  of  that  amount,  nor  taken  any 
steps  to  relieve  the  defendants  from  the  effect  of  the  verdict  in  this  re- 
spect. The  verdict  is  wrong  as  it  now  is,  and  is  for  one  entire  sum  cov- 
ering all  the  claims  involved,  and  cannot  be  set  aside  in  part,  and  left 
to  stand  for  the  residue.  The  only  remedy  appears  to  be  a  remittitur  of 
the  amount  covered  by  the  former  verdict,  or  setting  aside  the  verdict 
altogether,  and  leaving  the  plaintiffs  to  a  new  trial. 

Motion  to  set  aside  the  verdict  granted,  unless  the  plaintiffs,  within  10 
days,  enter  a  remittitur  of  $3,890.99  of  the  amount  thereof,  and  denied 
if  such  remittitur  is  so  entered* 


Marsh  v*  Seeberger,  Collector,  etc. 
(Circuit  Court,  JV.  D.  liHnois.    March  14, 1887.) 

1.  Customs  Duties— TBiMMmos  for  Bonkets.  Etc.— Artificial  Pruits. 

Artificial  fruits,  with  artificial  stems  and  leaves,  used  only  for  trimming  and 
ornamenting  ladies'  hats  and  bonnets,  are  '^trimmings  for  hats,  bonnets,  and 
hoods, "  within  clause  448  of  Heyel's  Index  of  tl^e  New  Tariff,  and  subject  to  < 

duty  at  20  per  cent,  ad  valorem. 

2.  Same— Criterion— Material— Use.  , 

Clause  448  of  Heyers  Index  of  the  New  Tariff  does  not  require  that  trim-  ! 
mings  for  hats,  in  order  to  be  strictly  dutiable  at  l^per  cent,  ad  valorem,  shall 

be  composed  of  any  particular  material.    It  is  the  use  for  which  they  are  in-  , 

tended,  and  to  which  they  are  applied,  that  furnishes  the  criterion  by  which  1 

the  duty  is  to  be  assessed.  ' 

I 

At  Law.     Action  to  recover  excess  of  duties  paid  under  protest. 

P.  i.  Shuman^  for  plaintiff, 

W.  G.  Emng^  U.  S.  Atty.,  for  defendant. 

Blodgett,  J.     PlaintiflF  imported  an  invoice  of  artificial  fruits,  most,  ' 

if  not  all  of  which,  had  artificial  stems  and  leaves.  A  duty  of  50  per 
cent,  ad  valorem  was  assessed  against  them  under  clause  429,  Heyel's  In- 
dex of  the  New  Tariff,  and  the  assimilating  clauses  of  section  2499. 

Clause  429,  so  far  as  applicable  to  this  case,  is  as  follows: 
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"Feathers,  ♦  ♦  ♦  when  dressed,  colored,  or  manufactured,  including 
dressed  and  finished  birds,  for  millinery  ornaments,  and  artificial  and  orna- 
mental feathers  and  flowers,  or  parts  thereof,  of  whatever  material  composed, 
for  millinery  use,  not  specially  enumerated  or  provided  for  in  this  act,  fifty 
(50)  per  centum  ad  valorem.'' 

The  assimilating  clause  in  section  2499  is  as  follows: 

"There  shall  be  levied,  collected,  and  paid  on  each  and  every  unenumerated 
article  which  bears  a  similitude  either  in  material,  quality,  texture,  or  the 
use  to  which  it  may  be  applied  to  any  article  enumerated  in  this  title  as 
chargeable  with  duty,  the  same  rate  of  duty  that  is  levied  and  charged  on  the 
enumerated  articles  which  it  most  resembles  in  any  of  the  particulars  above 
mentioned;  and,  if  any  unenumerated  article  equally  resembles  two  or  more 
enumerated  articles  on  which  different  rates  of  duty  are  chargeable,  there 
shall  be  levied,  collected,  and  paid  on  such  unenumerated  articles  the  same 
rate  of  duty  as  is  chargeable  on  the  article  which  it  resembles  paying  the 
highest  duty." 

The  importer  claimed  that  the  goods  in  question  should  have  been 
classed  as  "material  for  ornamenting  hats,  bonnets,  and  hoods,"  and 
charged  with  20  per  cent,  ad  valorem^  under  clause  448  of  Heyel.  The 
duties  charged  were  paid  under  protest,  an  appeal  taken  to  the  secre- 
tary of  the  treasury,  by  whom  the  action  of  the  collector  was  aflSrmed, 
and  this  suit  brought  in  apt  time  to  recover  the  excess  of  duties  so  paid 
under  protest. 

The  only  question  in  the  case  is  whether  there  is  a  specific  duty  charge- 
able upon  these  goods,  or  whether  they  were  properly  classed  as  "milli- 
nery ornaments,"  under  clause  429.  The  proof  in  the  case  shows  that 
the  goods  in  question  are  only  used  for  trimming  or  ornamenting  ladies' 
hats  and  bonnets,  and  are  kept  and  dealt  in  as  hat  and  bonnet  trim- 
mings and  ornaments.  The  appraiser  seems  to  have  been  of  the  opinion 
that,  as  these  goods  are  similar  in  their  use  to  millinery  ornaments,  they 
should  be  classed  and  charged  a  duty  as  such,  but  I  am  very  clear  they 
come  within  the  description  of  "trimmings  or  ornaments  for  hats,  bon- 
nets, and  hoods,"  and  are  specifically  within  the  description  of  clause 
448,  which  reads  as  follows: 

"Hats,  and  so  forth,  materials  for, — braids;  plaits,  flats,  laces,  trimmings^ 
tissues,  willow  sheets  and  squares,  used  for  making  or  ornamenting  hats, 
bonnets,  and  hoods,  composed  of  straw,  chip,  grass,  palm-leaf,  willow,  hair, 
whale-bone,  or  any  other  substance  or  material,  not  specially  enumerated  or 
provided  for  in  this  act, — twenty  (20)  per  centum  ad  valorem.** 

These  goods  seem  to  be  manufactured  and  adapted  solely  for  the  or- 
namentation or  trimming  of  some  article  of  apparel,  and  the  proof  shows 
that  they  are  only  used  for  hat  and  bonnet  trimmings;  that  they  are  kept 
with  the  hat  and  bonnet  trimmings,  and  sold  and  dealt  in  as  such;  and 
I  am  therefore  of  opinion  that  they  should  have  been  classed  for  duty 
under  clause  448,  and  duty  assessed  upon  them  at  20  per  cent,  ad  va- 
lorem.  Clause  448  does  not  require  that  trimmings  for  hats,  in  order  to 
be  strictly  dutiable  at  20  per  cent,  ad  valorem,  shall  be  composed  of  any 
particular  material.  The  use  for  which  they  are  intended,  and  to  which 
they  are  applied,  seems  to  be  the  criterion  by  which  the  duty  is  to  be 
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assessed;  and  where  an  article  like  this,  by  the  uses  to  which  it  is 
adapted,  and  for  M'hich  it  is  dealt  in,  comes  within  the  scope  of  this 
clause,  it  seems  to  me  the  specific  duty  only  should  be  assessed,  and  re- 
sort need  not  be  had  to  the  assimilating  clauses  for  the  purpose  of  anal- 
ogous classification. 

The  issue  is  found  for  the  plaintiff,  and  judgment  may  be  entered  for 
the  amount  of  the  excess  of  duties  paid. 


Koch  v.  Seebergeb,  Collector,  etc. 
(Oireuit  Court,  JV.  D.  lUmoii.    March  14,  1887.) 

1.  Customs  Duties— Hair-Clippers— Cutlery. 

''Hair-clippers"  used  by  barbers  in  cutting  hair  close  or  short  should  be 
ratdd  for  duty  as  **  cutlery,  **  and  charged  duty  at  86  per  cent  ad  v€Uor&m, 

2.  Same— CRmsRiON— Name— Machines— Use. 

The  name  of  an  imported  article  is  not  the  sole  guide  by  which  to  classify 
it  for  duty.  Its  uses,  especially  when  it  is  new,  and  a  substitute  for  other  ar- 
ticles, should  be  considered. 

At  Law^    Action  to  recover  excess  of  duties  paid  under  protest. 

P.  L.  Shvman^  for  plaintiff. 

W.  O.  Emngj  U.  S.  Dist.  Atty.,  for  defendant. 

Blodgett,  J.  The  plaiHtiff  imported  an  invoice  of  "hair-dippers," 
used  by  barbers  in  cutting  hair  close  or  short.  A  duty  of  45  per  cent. 
ad  valorem  was  assessed  against  them  under  the  last  clause  of  Schedule  C 
in  the  act  of  March  3,  1883,  (clause  216,  Heyel's  New  Tariff  Index,)  as 
"a  manufacture  composed  wholly  or  in  part  of  steel,  not  otherwise  enu- 
merated or  provided  for."  The  plaintiff  claimed  the  goods  should  have 
been  classed  as  "cutlery,"  under  clause  197,  Heyel's  Index,  and  charged 
duty  at  the  rate  of  85  per  cent,  ad  valorem.  The  duty  as  assessed  was 
paid  under  protest;  an  appeal  taken  to  the  secretary  of  the  treasury, 
who  affirmed  the  action  of  the  collector;  and  this  suit  was  brought  in 
apt  time  to  recover  back  the  allied  excess  of  duty  so  paid. 

The  implements  in  question  operate  upon  the  same  principle  as  shears 
or  scissors,  having  fingers  which  run  close  to  the  skin,  and  gather  and 
hold  the  hair  where  it  can  be  clipped  off  by  the  reciprocating  action 
of  the  cutting  blades  upon  the  fingers,  and  are  intended  to  take  th 
place  of  shears  and  scissors  in  the  work  of  trimming  and  cutting  hai 
and  beards.     The  proof  shows  that  these  goods  are  sold  and  dealt  in 
"cutlery,"  and  known  by  that  name  to  the  trade.     These  implement 
in  their  structure  and  use,  are  most  analogous  to  shears  and  scissors;  bi 
I  find  no  specific  duty  upon  shears  and  scissors,  and  it  is  admitted  iht 
they  are  classed  as  cutlery  for  the  purpose  of  assessing  duty;   whic 
would  seem  to  be  the  rule  from  the  tenor  of  treasury  decision  319« 
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Synoptical  Seriea.  One  of  Webster's  definitions  of  the  word  "cutlery" 
is:  "Edged  or  cutting  instruments  in  general."  Pen  and  pocket  knives 
and  razors,  which  might  also  come  under  the  general  designation  of 
"cutlery/'  are  chargeable  with  a  specific  duty  of  30  per  cent,  ad  valorem^ 
(paragraph  207,  New  TarifiF  Index,)  and,  being  so  specifically  charged, 
they  are,  of  course,  taken  from  the  operation  of  the  general  term  "cut- 
lery;" but  I  am  very  clearly  of  opinion  that,  if  shears  and  scissors  come 
in  the  general  definition  of  cutlery,  these  instruments  should  also  be 
classed  there,  so  long  as  there  is  no  specific  duty  imposed  upon  them. 

One  of  the  grounds,  if  not  the  only  one,  assigned  for  classing  these 
goods  "as  a  manufacture  of  steel  not  otherwise  provided  for,"  was  that 
the  trade  circular  of  the  manufacturer  calls  them  "machines."  I  do  not 
think  that  a  name  should  be  the  sole  guide  by  which  to  classify  im- 
ported goods  for  duty.  The  use,  and  especially  when  an  article  is  new 
and  a  substitute  for  other  articles,  may  be  and  often  is  an  important 
guide  to  the  proper  classification.  These  articles,  as  I  have  said,  are 
more  like  shears  and  scissors  in  their  operation  and  uses  than  like  any 
other  implement,  and  I  see  no  reason  why  they  should  be  called 
"machines,"  which  would  not  justify  the  application  of  the  same  term  to 
shears,  or  to  the  common  class  of  pocket-knives.  In  the  light  of  the 
proof,  therefore,  and  the  analogies,  I  conclude  that  these  goods  should 
have  been  classed  as  "cutlery,"  and  charged  duty  at  85  per  cent,  ad 
valorem. 

The  issue  is  found  for  the  plaintiff. 


CoHK  and  others  v.  Seebbrgeb,  Collector,  etc. 

(OireuU  Oowrt,  N.  D.  ItUnotB,    March  14, 1887.) 

CuBTOxs  DimB»— WoBSTBD— Non-Enumbkated  Abticlbs— ''Diaoonalb." 

Cloths  popularly  known  as  "diagonals,"  worsted  being  the  component  of 
chief  value,  should  be  classed  for  duty  as  a  "manufacture  of  worsted  not 
otherwise  provided  for, "  (paragraph  86^,  New  Tariff.)  and  not  as  "woolens,* 
and  are  subject  to  a  duty  of  24  cents  per  pound,  and  85  per  cent,  ad  ecUarem. 

At  Law.    Action  to  recover  excess  of  duties  paid  under  protest. 

P.  L.  ShumaTif  for  plaintiff. 

W.  O.  Ewingy  U.  S.  Atty.,  for  defendant. 

Blodgett,  J.  Plaintiffs  imported  an  invoice  of  cloths  popularly 
known  as  "diagonals," which  were  classed  by  the  collector  as  "woolens," 
and  a  duty  of  35  cents  per  pound  and  85  per  cent,  ad  valorem  assessed 
upon  them,  under  paragraph  362  of  the  N^  Tariff  as  indexed  by  the 
treasury  department.  Plaintiffs  insisted  that  the  goods  should  have 
been  classed  as  "manufectures  of  worsted  not  otherwise  provided  for," 
and  a  duty  assessed  upon  them,  under  paragraph  863  of  the  New  Tariff, 
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at  24  cents  per  pound,  and  35  per  cent,  ad, valorem.  Plaintiffs  paid  the 
duties  so  assessed  under  protest;  appealed  to  the  secretary  of  the  treas- 
ury, by  whom  the  action  of  the  collector  was  affirmed;  and  brought 
this  suit  to  recover  the  excess  of  duties  which,  as  they  claim,  were  illegfJly 


Paragraph  362,  so  far  as  it  is  material  to  the  questions  in  this  case,  is 
as  follows: 

"  Woolen  cloths,  ♦  ♦  ♦  and  all  manufactures  of  wool  of  every  descrip- 
tion, made  wholly  or  in  part  of  wool,  not  specially  enumerated  or  provided 
for  in  this  act,  valued  at  not  exceeding  eighty  cents  per  pound,  thirty-five 
cents  per  pound  and  thirty-five  per  centum  ad' valorem;  valued  at  above 
eighty  cents  per  pound,  thirty-five  cents  per  pound,  and  in  addition  thereto 
forty  per  centum  ad  valorem, " 

And  so  much  of  paragraph  363  as  is  material  to  this  case  is  as  fol- 
lows: 

"All  manufactures  of  every  description,  composed  wholly  or  in  part  of 
worsted,  *  ♦  ♦  not  specially  enumerated  or  provided  for  in  this  act, 
valued  at  not  exceeding  thirty  cents  per  pound,  ten  cents  per  pound;  valued 
at  above  thirty  cents  per  pound,  and  not  exceeding  forty  cents  per  pound, 
twelve  cents  per  pound;  valued  at  above  forty  cents  per  pound,  and  not  ex- 
ceeding sixty  cents  per  pound,  eighteen  cents  per  pound;  valued  at  above  sixty 
cents  per  pound,  and  not  exceeding  eighty  cents  per  pound,  twenty-four  cents 
per  pound;  and,  in  addition  thereto,  upon  all  the  above-named  articles  thirty- 
five  per  centum  ad  valorem.** 

The  proof  shows  that  the  goods  in  question  are  used  mainly,  if  not 
wholly,  in  this  country ,  for  the  manufacture  of  men's  wearing  apparel,  such 
as  coats,  vests,  and  pantaloons,  and  are  denominated  or  known  to  the  trade 
as  "worsteds,"  and  are  composed  mainly  of  worsted,  but  that  the  worsted 
fiber  is^mixed  or  adulterated  with  about  10  per  cent,  of  shoddy  and  some 
cotton;  and  the  expert  called  by  the  government  testifies  that  this  shoddy 
is  composed  of  wool,  or,  at  least,  that  by  microscopic  examination  he 
found  wool  to  an  extent  of  not  less  than  10  per  cent.  Worsted  is  made  by 
combing  the  long-fibered  wools  so  that  the  fibers  shall  lie  or  be  arranged 
along-side  of  each  other;  while  wool  is  treated  by  carding,  so  as  to  in- 
terlock the  fibers  with  each  other.  Generally  speaking,  worsted  is  wool, 
that  is,  it  is  one  of  the  products  of  wool;  but,  for  the  purpose  of  assessing 
duties  under  the  customs  laws  of  this  country,  it  is  obviously  considered 
as  a  different  commodity  from  wool. 

I  think  that  the  fair  deduction  from  the  proof  in  the  case  is  that  the 
characteristic  quality  of  these  goods  is  given  them  by  the  worsted  con- 
tained in  the  yarn  from  which  they  are  woven,  but  that,  for  the  purpose 
of  giving  them  an  increased  body  and  weight  at  a  comparatively  low 
cost,  a  percentage  of  shoddy,  and  perhaps  cotton,  has  been  mixed  or 
spun  in  with  the  worsted  fiber.  Shoddy  is  defined  by  Webster  to  be  "a 
fibrous  material  obtained  by  dividing  or  tearing  into  fibers  refuse  woolen 
goods,  old  stockings,  rugs,«druggets,  etc."  In  Ogilvie's  Imperial  Dic- 
tionary it  is  defined  as  "old  woolen  or  worsted  fabrics  torn  up  or  deviled 
into  fibers  by  machinery,  and  mixed  with  fresh  but  inferior  wool,  to  be 
espun  and  made  into  cheap  cloth."    After  old  woolen  and  worsted  fab- 
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rics  have  been  torn  and  picked  in  pieces  by  a  deviling  machine,  as  I  un- 
derstand shoddy  to  be  made,  I  apprehend  that  it  would  be  extremely 
difficult,  if  not  impossible,  for  a  microscopist  to  distinguish  between  the 
wool  and  worsted  of  which  it  was  composed.  In  fact,  the  product  of  the 
deviling  process  upon  old  woolens  and  worsteds  would  seem  to  be  a  sep- 
arate manufacture  of  wool,  as  much,  perhaps,  as  worsted,  as  shoddy  is 
subject  to  a  specific  duty  of  10  cents  per  pound  when  imported.  (See 
paragraph  361,  New  Tariff  Index.)  I  am  therefore  of  opinion  that  these 
goods,  being  composed  principally  of  worsted, — ^the  worsted  giving  char- 
acter to  the  fabric, — wereentitled  to  be  classed  as  a  manufacture  of  worsted , 
although  there  was  a  portion  of  shoddy,  which  may  have  all  been  made 
from  wool,  mixed  with  the  worsted  fiber  for  the  purpose  of  giving  weight 
and  body  to  the  fabric.  Good  merchantable  or  commercial  wool,  if 
mixed  or  combined  with  worsted,  would  undoubtedly  increase  the  cost; 
that  is,  make  a  more  expensive  manufacture  than  the  same  weight  of 
shoddy,  and  hence  shoddy  is  used  solely  as  an  adulterant  to  save  so  much 
weight  of  worsted . 

Proof  was  introduced  on  the  part  of  the  plaintiffs  showing  that  these 
goods  are  commercially  known  to  the  trade  as  "worsteds,"  but  I  think 
the  test  as  to  their  classification  for  the  purpose  of  assessing  duties  is 
whether  they  are  made  wholly  or  in  part  of  what  is  commercially  known 
as  wool  or  worsted,  or  whether  they  are  made  of  a  mixture  of  worsted  and 
the  article  known  as  "shoddy."  If  they  were  composed  of  worsted  and 
wool  mixed,  although  the  worsted  might  be  the  component  of  chief  value, 
I  should  be  inclined  to  think  them  dutiable  as  woolens.  But  these  goods 
are  composed  of  worsted  and  shoddy,  the  worsted  being  the  component 
of  chief  value,  and  shoddy,  although  it  may  be  a  product  of  wool,  is  not 
wool  within  the  meaning  of  paragraph  362  above  quoted.  Hence  I  think 
them  dutiable  as  worsted  goods  not  otherwise  specially  enumerated  or 
provided  for  under  paragraph  363. 

The  issue  is  found  for  the  plaintiffs. 


Cross  v.  Seeberger,  Collector,  etc. 

(OirctUi  Court,  Jf.  D.  IlUnois,    March  14, 1887.) 

Customs  Duties— Frozen  Fish— Immediate  Use. 

Fresh  fish,  that  is,  unsalted  or  uncured  fish,  imported  in  bulk,  or  otherwise 
than  in  barrels  or  half  barrels,  in  a  frozen  condition,  to  be  put  upon  the  market 
and  sold  for  immediate  use,  are  to  be  admitted  free  of  duty,  upon  the  im- 
porter furnishing  to  the  collector  of  the  port  of  entry  reasonable  or  proper 
proof  or  assurances  of  an  honest  intention  to  put  them  on  the  market  for  im- 
mediate use.    Clause  699.  New  Tariff  Index. 

At  Law.     Action  to  recover  duties  paid  under  protest. 

P.  L.  Shuman,  for  plaintiff, 

W.  0.  Emng^  U.  S.  Atty.,  for  defendant. 


Digitized  by 


Google 


428 


FEDERAL  REPOBTEB. 


Blodgett,  J.  Plaintiff  imported  from  Winnipeg,  Canada,  into  the 
port  of  Chicago,  a  quantity  of  frozen  fish,  which  were  assessed  by  the  col- 
lector with  a  duty  of  50  cents  per  hundred  pounds  under  clause  280  of 
the  New  Tariff  Index.  Plaintiff  claimed  that  they  should  have  been  ad- 
mitted free  of  duty,  under  clause  699  of  the  New  Tariff  Index,  as  "fresh 
fish  for  immediate  consumption.'*  The  duties  so  assessed  were  paid  un- 
der protest,  an  appeal  taken  to  the  secretary  of  the  treasury,  who  affirmed 
the  action  of  the  collector,  and  this  suit  brought  in  apt  time  to  recover 
the  duties  so  exacted.  The  proof  shows  that  the  fish  in  question  were 
naturally  frozen;  that  is,  they  were  caught  in  the  winter  from  holes  cut 
through  the  ice  and  frozen  as  fast  as  caught,  and  in  this  frozen  condi- 
tion brought  in  bulk  to  this  market. 

Clause  280,  under  which  this  duty  was  assessed,  reads  as  follows: 
"Foreign-caught  fish,  imported  otherwise  than  in  barrels  or  half  barrels, 
whether  Jreaft,  smoked,  dried,  salted,  or  pickled,  not  specially  enumer- 
ated or  provided  for  in  act,  fifty  cents  per  hundred  pounds."  While  sec- 
tion 2503  of  the  Revised  Statutes,  as  amended  by  the  act  of  March  3, 
1883,  declares  that  "the  following  articles,  when  imported,  shall  be  exempt 
from  duty;"  and  among  the  articles  specifically  enumerated  in  this  sec- 
tion are  "(699)  fish,  fresh,  for  immediate  use,  free." 

The  two  paragraphs  are  apparently  in  conflict  with  each  other,  as  par- 
agraph 280  by  its  terms  includea  fresh  fish  when  imported  otherwise  than 
in  barrels,  or  half  barrels;  but  one  of  the  most  universally  accepted  can- 
ons for  the  construction  of  statutes  is  that  effect  must  be  given,  when 
possible,  to  every  part  and  all  the  words  of  a  statute.  U.  S.  v.  Warner^ 
4  Mcl^ean,  463;  U.  8.  v.  BasseU,  2  Story,  389.  Also  that  "every  part 
of  a  statute  must  be  considered  for  the  purpose  of  discovering  the  mind 
of  the  legislature."   Pennington  v.  Ooxe,  2  Cranch,  33. 

Applying  this  rule  to  the  tariff  as  revised  by  the  act  of  March  3,  1883, 
we  must,  if  possible,  give  effect  to  that  portion  of  section  2503  which 
provides  that  fresh  fish  for  immediate  use  shall  be  admitted  free  of  duty, 
although  it  would  seem  on  first  reading  to  be  repugnant  to  paragraph  280, 
which  imposes  a  duty  of  50  cents  per  hundred  pounds  on  such  impor- 
tation when  made  in  bulk;  and  it  seems  to  me  the  test  as  to  whether  fresh 
fish  are  to  be  admitted  duty  free  depends  upon  the  fiact  whether  they  are 
imported  for  immediate  use.  This  is  a  question  of  fact  which  the  im- 
porter is  bound  to  establish  by  proof  to  the  satisfaction  of  the  collector 
of  the  port  of  entry.  If  there  is  good  ground  for  doubt  as  to  the  use  to 
which  the  importation  is  to  be  applied,  the  collector  may  perhaps  require 
a  bond  that  they  shall  be  sold  only  for  immediate  consumption  while 
fresh;  but  certainly  there  should  be  no  difficulty  in  making  ihe  proof  as 
to  the  use  or  purpose  for  which  an  importation  is  to  be  applied. 

The  words  "fresh  fish,"  as  used  in  paragraph  699,  undoubtedly  mean 
fish  which  have  not  been  salted,  or  subjected  to  any  of  the  known  pro- 
cesses for  curing  them,  such  as  pickling,  smoking,  or  drying;  but  these 
words  do  not  exclude  fish  which  have  been  frozen  either  naturally  or 
artificially,  as  all  persons  living  in  the  cold  latitudes  know  as  a  matter 
of  common  knowledge  that  meats  and  fish  are  kept  fresh  by  freezing. 
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and  so  long  as  they  are  kept  frozen  they  retain  substantially  their  natural 
juices  and  flavors,  without  the  aid  of  antiseptics  or  desiccation,  and  are 
in  condition  for  immediate  use. 

I  am  therefore  of  opinion  that  fresh  fish,  that  is,  unsalted  or  un- 
cured  fish,  imported  in  bulk,  or  otherwise  than  in  barrels  or  half  barrels, 
in  a  frozen  condition,  to  be  put  upon  the  market  and  sold  for  immediate 
use,  are  entitled  to  admission  to  the  ports  of  this  country  free  of  duty ; 
and  that  the  importer  is  only  obliged  to  furnish  the  collector  at  the  port 
of  importation  with  proper  or  reasonable  proof  or  assurances  of  his  pur- 
pose in  good  faith  to  put  them  upon  the  market  for  immediate  use,  to  be 
entitled  to  have  them  so  passed. 

The  issue  is  found  for  the  plaintiff* 


Union  Nat.  Bane  of  Chicago  v.  Seeberqeb,  CoUectori  etc 

(OircuU  Ckmrt,  IT.  D.  IJHfwU.    March  14, 1887.) 

OosTOMB  Duties— Potato  Starch— Farina. 

Starch  made  from  potatoes,  and  polyerized  or  ground  bo  as  to  take  the  form 
of  a  fine  flour  or  powder,  and  invoiced  as  "sifted  farina,"  is  not  within  the 
meaning  of  the  term  "farina"  as  used  in  paragraph  694  of  the  Index  to  the 
New  Tariff,  and  consequently  free  of  duty,  but  is  to  be  classified  as  "potato 
starch,  *  and  subject  to  a  duty  of  two  cents  per  pound,  under  paragraph  369 
of  the  act  of  March  8, 1888. 

At  Law.     Action  to  recover  excess  of  duties  paid  under  protest. 

P.  L.  Shmfum,  for  plaintiff. 

W.  O.  Ewiiig,  U.  S.  Dist.  Atty.,  for  defendant. 

Blodgett,  J.  Plaintiff  imported  a  quantity  of  starch  made  from  po- 
tatoeSf  and  pulverized  or  ground  so  as  to  be  in  the  form  of  a  fine  flour  or 
powder,  which  was  invoiced  by  the  name  of  sifted  farina."  The  col- 
lector classed  it  as  ''potato  starch"  under  paragraph  269  of  the  tariff  act 
of  March  3,  1888,  as  indexed  by  the  treasury  department,  and  assessed 
a  duty  upon  it  of  two  cents  per  pound.  Plaintiff  claimed  that  it  should 
be  admitted  free  of  duty  as  "farina,"  under  paragraph  694  of  the  New 
Tariff  as  indexed,  or  charged  only  with  a  duty  of  20  per  cent,  ad  valorem 
under  section  2513  as  amended  by  the  act  of  March  3,  1883,  as  a  man- 
ufactured article  not  enumerated  or  provided  for.  The  duties  exacted 
were  paid  under  protest,  an  appeal  taken  to  the  secretary  of  the  treas- 
ury, where  the  action  of  the  collector  was  affirmed;  and  this  suit  is 
brought  to  recover  the  whole  of  the  duties  so  paid,  if  the  court  shall 
hold  that  the  goods  should  have  been  admitted  free,  or  the  excess  above 
20  per  cent,  (id  valorem^  if  the  court  shall  hold  that  they  were  properly 
chaiigeable  under  section  2513. 

It  is  but  justice  to  the  plaintiff  in  this  case  to  say  that  its  interest  in 
the  matter  is  merely  nominal,  the  real  party  to  the  controversy  being 
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the  Davis  Warehouse  &  Supply  Company;  the  goods  in  question  hav- 
ing been  purchased  with  money  advanced  by  the  bank,  and  the  invoices 
made  in  its  name  for  the  purpose  of  securing  the  advances. 

It  is  admitted  that  the  commodity  in  question  is  both  chemically  and 
microscopically  potato  starch,  but  it  is  contended  in  behalf  of  the  plain- 
tiff that  by  the  grinding,  or  reducing  it  to  powder,  it  has  acquired  a  new 
commercial  designation,  and  is  known  as  "ferina"  or  ^^Kartoffd  Mehl^  in 
Germany,  from  whence  this  importation  was  made.     Without  taking 
time  to  discuss  the  testimony  at  length  in  regard  to  whether  the  article 
in  question  is  known  anywhere  as  "farina,"  it  is  enough  to  say  that  I 
am  satisfied  from  the  proof  that  the  term  "farina,"  as  used  in  the  cus- 
toms law  under  consideration,  does  not  apply  to  this  commodity,  but  to 
a  food  preparation  made  from  that  portion  of  the  wheat  kernel  which 
contains  the  largest  percentage  of  gluten.     Starch  is  one  of  the  products 
of  nearly  all  farinaceous  grains  and  roots,  but  it  is  obtained  by  a  process 
which  is  intended  to  remove  all  the  glutinous  matter  from  it.     There 
was,  as  the  proof  shows,  an  article  of  qpmmerce  in  common  use  at  the 
time  this  law  was  enacted,  made  from  the  hard  part  of  the  wheat 
kernel,  and  which  was  imported,  known,  and  dealt  in  as  "farina,"  and 
this  was  undoubtedly  the  commodity  which  it  was  intended  to  admit 
duty  free  under  paragraph  694  of  the  New  Tariff  Index. 

The  proof  shows  that  the  article  in  question  is  known  in  Germany  by 
the  name  of  "  Kartoffd  Mehl^^^  which  means  the  same  as  the  English  words 
"  potato  flour;"  and  it  is  not  generally  known  or  dealt  in  there  by  the 
name  of  "  farina"  or  "  sifted  farina,"  although  I  think  it  quite  probable 
that,  if  an  order  were  now  sent  to  any  of  the  correspondents  of  the  Davis 
Warehouse  &  Supply  Company  for  sifted  farina,  they  might  send  the 
article  in  question,  but  it  would  be  because  of  the  education,  so  to  speak, 
which  manufacturers  and  dealers  abroad  have  received  from  this  com- 
pany, rather  than  from  the  general  application  of  the  term,  that  it  would 
be  assumed  as  proper  to  send  potato  flour  on  such  an  order. 

The  proof  shows  that  this  potato  starch,  both  in  lumps  and  ground, 
has  been  quite  extensively  imported  for  many  years,  and  had  always 
been  classed  and  charged  with  duty  as  potato  starch  until  about  1883, 
when  this  Davis  Warehouse  &  Supply  Company  made  an  importation 
to  this  port  of  the  ground  article,  invoiced  by  the  name  of  "  sifted  fa- 
rina," which  it  was  claimed  should  pass  free,  and  after  some  hesitation 
and  delay  the  claim  was  conceded;  and  from  that  time  until  th6  invoices 
now  in  question  the  article  has  been  admitted  at  this  port  duty  free,  al- 
though the  same  commodity  has  paid  duty  as  potato  starch  at  other  ports. 
The  proof  also  shows  that  for  most  of  the  uses  to  which  this  potato  starch 
is  applied  in  this  country,  it  is  ground,  or  reduced  to  powder,  so  that 
importers  may,  and  very  probably  do,  order  the  commodity  in  the  con- 
dition best  adapted  to  the  uses  for  which  it  is  wanted,  either  in  the  coarse 
lumps  or  pulverized;  and,  whether  in  lumps  or  powdered,  it  is  noth- 
ing more  nor  less  than  potato  starch.  The  grinding  or  pulverization  did 
not  alter  its  character,  nor  make  a  new  product.  It  remained  potato 
starch,  and,  as  such,  subject  to  the  duty  imposed  upon  potato  starch. 
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and  was  not,  by  the  process  of  grinding,  thrown  out  of  the  list  of  enu* 
merated  articles,  on  which  a  specific  duty  is  imposed,  into  the  doubtful 
category  of  unenumerated  articles  provided  for  by  uection  2513* 
The  issue  is  found  for  the  defendant. 


Unttbd  Statu  v.  Rhodss. 
(Oireuit  Court,  W.  2>.  Miuawri,  B.  D.    Jaaoaiy,  1887.) 

Fkaudulsnt  Pshbiok  Olaim— Falsb  Dbpositiok-- Indiotmknt— Rbt.  8t.  17. 8. 

An  indictment  charging  the  defendant  with  making  a  false  deposition  in 
order  to  enable  another  to  obtain  payment  of  a  franduTent  pension  claim,  in 
▼iolation  of  section  5488  of  the  Revised  Statutes  of  the  United  States,  need 
not  allege  that  the  false  deposition  was  ever  used  or  attempted  to  be  used,  or 
set  out  tne  fact  that  the  claim  had  been  presented  and  was  pending  before  the 
gOTemment  at  the  time  the  deposition  was  made. 

Indictment  under  Rev.  St.  U.  S.  §  5438,  for  false  affidavit  to  pension 
daim.     Motion  to  quash. 

M.  E.  Benton,  for  the  United  States. 

Delaney  &  Boyd,  for  defendant. 

Brewer,  J.  At  the  September  term,  1886,  of  the  United  States  dis- 
trict court  for  the  Eastern  division  of  tiie  Western  district  of  Missouri, 
the  defendant,  Thomas  W.  Rhodes,  was  indicted  under  section  5438  ojf 
the  Revised  Statutes  of  the  United  States.  So  much  of  this  section  as 
refers  to  the  charges  against  him  is  as  follows: 

Every  person  who  makes  or  causes  to  be  made,  or  presents  or  causes  to  be 
presented,  for  payment  or  approval,  to  or  by  any  person  or  officer  in  the  civU, 
military,  or  naval  service  of  the  United  States,  any  claim  upon  or  against  the 
government  of  the  United  States,  or  any  department  or  officer  thereof,  know- 
ing such  claim  to  be  false,  fictitious,  or  fraudulent,  or  who,  for  the  purpose 
of  obtaining,  or  aiding  to  obtain  the  payment  or  approval  of  such  claim, 
makes,  uses,  or  causes  to  be  made  or  used,  any  false  bill,  receipt,  voucher» 
roll,  account,  daim,  certificate,  affidavit,  or  deposition,  knowing  the  same  to 
contain  any  fraudulent  or  fictitious  statement  or  entry,  shall  be  imprisoned 
at  hard  labor  for  not  less  than  one  nor  more  than  five  years,  or  fined  not  less 
than  $1,000  nor  more  than  $5,000. 

The  indictment  contained  10  counts.  The  following  is  a  copy  of  each 
count,  except  the  date  when  the  allied  affidavit  was  made,  each  count 
covering  a  different  date: 

United  States  of  America,  Eastern  Division  of  the  Western  JHstriet  qf  Mis- 
souri— M.  ; 
In  the  District  Court  of  the  United  States  fob  the  Eastern  Di- 
vision OF  THE  Western  District  of  Missouri — September  Term,  1886. 
The  grand  jurors  of  the  United  States  of  America  duly  chosen,  selected, 
impaneled,  sworn,  and  charged  to  inquire  of  and  concerning  crimes  and  of- 
fenses in  the  Eastern  division  of  the  Western  district  of  Missouri,  on  their 
oaths  present  that  on  the  eleventh  day  of  June,  A.  D.  1885,  at  the  said  East- 
em  division  of  the  Western  district  of  Missouri,  one  Thomas  W.  iUiodes,  to- 
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gether  with  one  Minerva  J.  Ehodes  and  an  unknown  female  person,  who  then 
and  there  represented  herself  to  be  one  Tibatha  McDaniel,  widow  of  W.  £. 
McDaniel,  deceased,  late  a  private  in  Company  G  of  the  sixteenth  regiment  of 
Illinois  volunteers,  and  as  such  widow  entitled  to  a  pension  from  the  United 
States  of  America;  all  and  each  appeared  before  one  William  D.  Steele,  a  not- 
ary public,  and  as  such  authorized  by  the  laws  of  the  United  States  to  admin- 
ister oaths;  and  the  said  unknown  person  then  and  there  signed  a  certain 
pension  claim  and  voucher  as  the  widow  of  said  William  E.  McDaniel,  and 
by  the  name  of  Tibatha  McDaniel,  and  under  which  was  printed  the  follow- 
ing deposition,  viz.:  ''We,  the  undersigned  witnesses,  do  solemnly  swear  that 
we  are  well  acquainted  with  the  above-named  pensioner,  [meaning  thereby 
the  said  unknown  person,  who  had,  as  aforesaid,  signed  the  name  Tibatha 
McDaniel;]  that  she  is  the  identical  person  she  represents  herself  to  be;  and 
that  to  our  best  knowledge  and  belief  she  has  not  remarried  since  the  death 
of  her  late  husband,  above  named,  and  that  our  acquaintance  with  her  is  such 
that,  if  she  had  resumed  marriage  relations  the  fact  would  have  become  known 
to  us.  **  Which  said  deposition  was  then  and  there  signed  by  the  said  Thomas 
W.  llhodes;  and  the  said  Thomas  W.  Bhodes,  being  then  and  there  sworn  by 
the  said  William  D.  Steele,  who  was  a  notary,  as  aforesaid,  duly  authorized 
to  administer  oaths  in  that  behalf,  and  having  taken  upon  himself  his  cor- 
poral oath,  did  then  and  there  unlawfully  and  feloniously  say  and  swear  that 
the  matters  and  things  set  forth  in  said  deposition  were  true;  whereas,  in 
truth  and  in  fact  said  unknown  person  so  representing  herself  to  be  Tibatha 
^IcDaniel,  the  widow  of  said  William  B.  McDaniel,  was  not,  as  the  said 
Thomas  W.  Hhodes  knew,  the  widow  of  the  said  William  £.  McDaniel.  And 
so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that  he,  the  said 
Thomas  W.  Tlhodes,  did  then  and  there  and  thereby,  for  the  purpose  of  aiding 
to  obtain  the  payment  of  said  claim  upon  such  false  voucher,  unlawfully  and 
feloniously  make  a  false  deposition  in  the  manner  and  form  aforesaid,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  said  United  States. 

The  defendant  moved  to  quash  the  indictment,  because  (1)  the  au- 
thority of  the  alleged  notary  public  to  administer  an  oath  does  not  ap- 
pear; (2)  there  are  no  allegations  stating  when  or  where  the  pretended 
oath  was  administered  and  deposition  made;  (3)  it  does  not  appear  that 
a  &lse  daim  was  made  upon  or  against  the  government  of  the  United 
States;  (4)  it  is  not  alleged  that  a  claim  was  made  upon  the  government 
of  the  United  States  for  payment  or  approval;  (5)  it  is  not  alleged  that 
the  false  deposition  was  made  to  obtain,  or  aid  in  obtaining,  &e  pay- 
ment or  approval  of  a  false  daim  made  upon  the  government  of  the 
United  States  for  payment  or  approval;  (6)  it  is  not  alleged  that  said 
deposition  was  used  to  obtain  or  aid  in  obtaining,  the  payment  or  ap- 
proval of  such  a  claim. 

The  first  two  objections  may  be  disposed  of  in  a  word.  Both  time 
and  place  are  averred,  and  it  is  alleged  that  the  notary  publio  was 
authorized  to  administer  oaths.  Neither  his  commission  nor  authority 
need  be  set  out  in  full.  Section  5396,  Rev.  St.  U.  S.  Notaries  public 
are  appointed  by  the  states,  and  the  act  of  congress  gives  them  authority 
to  administer  oaths.  Section  1778,  Rev.  St.  U.  S.  It  is  true  that  their 
authority  is  limited  territorially,  and  that  a  notary  public  appointed  by 
the  state  of  Illinois  may  not  have  authority  to  administer  oaths  in  Mis- 
souri; but^  if  the  offieer  be  of  a  dass  having  generally  authority  to  ad- 
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minister  oaths,  the  express  language  Of  section  5396  Is  that  it  is  snfficient 
to  name  the  officer,  and  aver  that  he  was  authorized,  without  setting  out 
his  special  authority  or  commission. 

The  other  objections  may  be  considered  together.  It  is  obvious  that 
the  section  quoted  contemplates  two  classes  of  crime,  one  the  making  or 
presenting  of  a  false  daim,  and  the  other  the  making  of  a  Mae  affidavit 
or  deposition  for  the  purpose  of  obtaining,  or  aiding  to  obtain,  payment 
or  approval  of  a  false  claim.  The  ofifense  in  the  case  at  bar  belongs 
to  the  latter  class.  Now,  the  argument  of  the  learned  counsel  for  de- 
fendant runs  along  two  propositions:  First,  that  it  is  not  averred  that  the 
false  deposition  was  ever  used,  or  attempted  to  be  used,  and  therefore 
there  was  only  a  preparation  for  and  not  the  commission  of  an  offense. 
(Potter's  Dwar.  St.  144;  3  Lawson,  Grim.  Def.  647;)  second,  there  must 
be  a  false  claim  in  support  of  which  the  false  deposition  is  used,  or  in- 
tended to  be  used,  and  that  to  constitute  a  false  claim  there  must  be  a 
demand  presented,  and  therefore  that  the  indictment  is  faulty  in  not 
setting  out  in  full  the  nature  of  the  false  daim,  and  before  whom  and 
when  presented.     U.  S.  v.  MUkell,  15  Fed.  Rep.  369. 

Witii  r^ard  to  the  first  proposition  there  can  be  but  little  doubt. 
Beyond  question,  many  things  may  be  done  with  a  view  to  the  com- 
mission G^  crime  which  do  not  constitute  a  crime,  or  even  an  attempt  to 
commit  a  crime,  and  which  are  but  mere  preparations  therefor,  and  not 
within  the  reach  of  punitive  law.  But  it  is  clearly  within  the  legislative 
power  to  make  criminal  and  punish  as  crime  any  overt  act  in  itself 
wrong  and  done  with  the  intent  of  aiding  in  the  accomplishment  of  some 
well-understood  and  already  defined  crime  or  recognized  fraud.  Thus 
congress  has  declared  that  the  mere  making  of  counterfeit  money  is  a 
crime,  although  no  intent  be  proved  to  ever  pass  or  use  a  dollar.  So 
here  it  was  declared  that  the  mere  making  of  a  false  deposition,  with  the 
specified  wrongful  purpose,  is  a  crime;  and  it  is  not  necessary  to  allege 
or  prove  that  such  false  deposition  was  in  fact  ever  used,  or  attempted 
to  be  used.  This  is  not  an  attempt  to  punish  a  mere  criminal  intent. 
It  is  the  punishment  of  a  wrongful  act  done  with  criminal  intent.  It 
intercepts  the  offender  before  the  fall  accomplishment  of  the  ultimate 
wrong  intended,  and  punishes  him  for  a  wrongful  act  done  in  further- 
ance thereof. 

The  other  proposition  presents  a  matter  of  more  difficulty.  To  con- 
stitute the  crime  charged  there  must  be  a  false  claim,  a  false  deposition, 
and  an  intent  to  use  the  latter  in  obtaining,  or  aiding  to  obtain,  the  pay- 
ment or  approval  of  the  former.  This  is  dear.  But  is  it  necessary  that 
the  false  claim  be  one  already  presented,  and  pending  before  the  govern- 
ment, or  some  officer  thereof?  The  language  of  the  section  does  not  so 
imply.  Two  offenses,  as  heretofore  stated,  are  provided  for.  Whoever 
makes  or  presents,  for  payment  or  approval,  a  false  claim  is  denounced 
by  one  part  of  the  section.  Clearly,  the  word  "claim"  is  not  here  used 
in  the  sense  of  a  demand  already  theretofore  presented.  It  implies  only 
a  demand  then  existing,  and  known  to  be  wrongful,  and  the  act  of  pre- 
senting it  in  the  first  instance  is  denounced  as  a  crime.  And  the  further 
v.30F.no.6— 28 
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language  of  the  section  is  "such  claim,"  and  denounces  the  making  of  a 
false  deposition  for  the  purpose  of  obtaining  the  pajrment  or  approval 
of  such  a  daim.  Is  the  word  "claim"  used  in  the  same  tiense  in  this 
part  of  the  section,  or  is  it  narrowed  and  limited  so  as  to  refer  only  to 
such  claims  as  have  been  already  presented,  and  are  pending  for  action? 
Grammatically  and  ordinarily  the  same  meaning  would  be  understood. 

The  case  cited,  C7.  S.  v.  Miskdl^  mpra^  does  not  decide  anything  to  the 
contrary.  It  simply  holds  that  the  claim  must  be  false,  as  weD  as  the 
affidavit  or  deposition,  and  that  a  false  affidavit  to  sustain  a  just  and 
true  claim  is  not  within  the  denunciation  of  the  section.  Nor  is  there 
any  reason  in  morals  or  law  for  thus  narrowing  the  meaning.  He  who 
makes  a  false  deposition  to-day  for  the  purpose  of  obtaining  the  approval 
or  pa3niient  of  a  false  claim  to  be  presented  to-morrow  deserves  punish- 
ment as  justly  as  he  who  makes  a  like  deposition  in  support  of  such  a 
daim  presented  yesterday. 

Finally,  it  may  be  remarked  that  it  is  clearly  charged  that  the  claim 
was  false;  that  the  deposition  was  false.  Knowledge  of  the  falsity  is 
averred,  as  well  as  the  purpose  to  use  the  false  deposition  in  obtaining 
payment  of  the  false  claim.  While  a  defendant  should  be  dearly  in- 
fonned  in  the  indictment  of  the  exact  and  full  charge  made  against  him, 
yet  no  defect  or  imperfection  in  matter  of  form  only, — and  thisindudes 
the  manner  of  stating  a  fact, — ^which  does  not  tend  to  his  prejudice,  will 
vitiate  the  indictment.  Section  1025,  Rev.  St.  U.  S.;  U.  8.  v.  Nodke^  1 
Fed.  Rep.  426;  U.  S.  v.  Jackmij  2  Fed.  Rep.  502, 

The  motion  to  quash  will  be  overruled. 


Fillet  v.  Littlefield  Stove  Co.  and  another. 

(Oircuit  Oourt,  N.  2>.  Nw>  York.    April  2, 1887.) 

Patents  for  Inventions  —  Infringement  —  Improved  Cooking- Stoves — 
Ventilated  OVens. 

The  first  claim  of  letters  patent  No.  236,425,  granted  to  Giles  E.  Filley, 
January  11,  1881,  for  an  improvement  in  cooking-stoves,  by  having  one  or 
both  of  the  stove-doors  provided  with  wire-^auze.  or  finely-perforated  metal, 
so  as  to  create  a  draught,  and  the  second  claim  of  the  same  patent  havins  the 
gauze  or  metal  extending  up  and  down  the  upper  part,  and  also  up  and  down 
the  lower  part,  of  the  door,  for  the  purpose  described,  are  both  valid. 

Same— Register. 

The  second  claim  of  letters  patent  No.  246,606.  granted  to  Giles  E.  Filley, 
September  6,  1881,  for  an  improvement  in  doors  of  stove-ovens,  having  a 
register  and  gauze,  the  register  being  arranged  and  extended  so  as  to  create 
a  draught  of  air  through  the  stove,  is  valid;  but  the  first  claim  of  the  same 
patent,  providing  for  a  register  arranged  and  extended  through  the  main  por- 
tion of  the  door,  is  void  for  want  of  invention.  It  cannot  be  construed  to 
embrace  the  register  in  combination  with  the  gauze,  as  it  would  then  be  a 
mere  repetition  of  the  second  claim;  and  it  being  admitted  that,  prior  to  the 
invention,  a  small  register  had  been  used  in  oven-doors,  there  could  be  no 
invention  in  simply  placing  a  large  register  in  place  of  the  smaller  one. 
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8.  Samk — Tnfrtngbd  by  Littlepield  Patent  No.  813,874. 

The  object  of  the  first  of  the  above  patents  being  to  introduce  the  outer 
air  into  the  oven  by  means  of  a  wire-gauze  inserted  in  the  door,  bo  that  the 
air  -will  enter  through  the  lower  portion  and  pass  out  through  the  upper  por- 
tion of  the  perforations,  and  in  the  second  patent  the  object  being  to  regulate 
the  passage  of  the.  air  through  the  gauze  by  means  of  a  large  register  inserted 
in  tne  oven-door,  an  oven-door  constructed  pursuant  to  the  specification  of 
patent  No.  818.874,  granted  to  D.  C.  LittlefieldC  March  17, 1885,  is  an  infringe- 
ment, although  defendant,  in  manufacturing  under  the  last-named  patent, 
introduced  an  auxiliary  flue  to  produce  a  stimulated  draught,  and  used  a 
ganze  with  a  finer  mesh  than  that  employed  by  complainant. 

In  Equity. 

Paul  BcikeweU,  for  complainant. 

D.  G.  IMefiddy  for  defendants. 

CoxE,  J.  This  is  an  equity  action  for  infringement  founded  upon 
letters  patent  No.  236,425,  granted  to  complainant,  January  11, 1881, 
for  an  improvement  in  cooking-stoves,  and  upon  letters  patent  No.  246,- 
606,  granted  to  complainant,  September  6,  1881,  for  an  improvement 
in  doors  for  stove-ovens.  Prior  to  the  invention  described  in  the  patent 
of  January  11,  1881,  the  aim  of  manufacturers  of  cooking-stoves  was  to 
exclude  the  outer  air  from  the  oven  by  means  of  doors  with  air-tight 
joints.  The  complainant  discovered  the  error  of  this  theory,  and  his  in- 
vention is  based  upon  the  proposition  that  the  circulation  of  the  outer 
air  through  the  oven  is  highly  beneficial  in  preventing  shrinkage  and 
drying,  and  in  improving  the  flavor  of  the  articles  being  cooked.  Ac- 
cordingly he  provides  the  oven-doors  of  his  stoves  and  ranges  with  wire- 
gauze,  or  finely-perforated  metal,  so  that  the  air  enters  through  the 
lower  portion,  and  passes  out  through  the  upper  portion,  thus  causing 
a  circulation  of  air  through  the  oven. 

The  claims  of  this  patent  are  both  involved,  and  are  as  follows: 

"(1)  A  cooking-stove  or  range  oven  having  one  or  both  of  its  doors  pro- 
vided with  wire-gauze,  or  finely-perforated  metal,  A,  as  and  for  the  purpose 
described. 

"  (2)  A  cooking-stove  or  range  oven  having  one  or  both  of  its  doors  pro- 
vided with  wire-gauze,  or  finely-perforated  metal,  such  gauze  or  metal  extend- 
ing up  and  down  the  upper  part,  and  also  up  and  down  the  lower  part,  of  the 
door,  for  the  purposes  described. " 

The  patent  of  September  6th  is  for  an  improvement  upon  the  mech- 
anism described  in  the  prior  patent.  The  invention  consists  in  pro\dd- 
ing  a  gauze  oven-door  with  a  register  as  large  as  the  door  will  permit, 
and  so  arranged  that  the  outer  air  will  pass  in  at  the  lower  openings, 
and  out  at  the  upper  openings.  In  place  of  a  rotating  register,  a  slide 
register  may  be  used. 

The  first  two  claims  alone  are  involved.     They  are: 

"(1)  A  cooking-stove  or  range  oven  door  or  doors  having  a  register  ar- 
ranged, and  extended  through  the  main  portion  of  the  door,  as  and  for  the 
purpose  set  forth. 

"(2)  A  cooking-stove  or  range  oven  door  or  doors  having  the  register,  B, 
and  gauze,  C;  said  register  being  arranged  and  extended  as  and  for  the  pur- 
pose set  forth." 
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The  defenses  are  lack  of  novelty  and  non-infringement. 

It  is  thought  that  the  claims  of  the  patent  of  January  11th  and  the 
second  claim  of  the  patent  of  September  6th  are  valid*     There  is  noth- 
ing in  the  Roberts  or  Magee  patents  which  anticipates  or  materially  limits 
the  scope  of  these  claims.     The  complainant  has  made  an  invention  which 
is  clearly  meritorious.     The  defense  of  lack  of  novelty  is  not  established. 
The  first  claim  of  the  September  patent  must,  however,  be  held  void  for 
want  of  invention  if  the  claim  covers  only  the  large  register  therein  de- 
scribed.    It  is  contended  that  it  should  be  construed  to  cover  the  regis- 
ter in  combination  with  the  gauze,  but  this  contention  leaves  out  of  sight 
the  fact  that  it  will  then  be  simply  a  repetition  of  the  second  claim,  and 
thus  the  patent  will  have  two  claims  for  the  same  combination.     It  was 
clearly  the  intention  of  the  patentee  to  secure  the  extended  register  by  the 
first  claim ,  and  the  combination  by  the  second.     In  both  patents  he  states 
that,  prior  to  his  invention,  a  small  register  had  been  inserted  in  the  cen- 
ter of  oven->doors.     In  view  of  this  admission,  there  can  be  no  invention 
in  placing  a  large  re^ster  where  there  had  previously  been  a  small  one* 
Slaivacm  v.  Grand  St.  R.  Cb.,  107  U.  S.  649, 2  Sup.  Ct.  Rep.  663;  Phmps 
V.  Page,  24  How.  164. 

Do  the  defendants  infringe?  In  1884  the  complainant  obtained  a  de- 
cree upon  the  patents  in  suit  against  the  defendant  littlefield  in  the 
Eastern  district  of  Missouri.  The  validity  of  the  patents  was  not  as- 
sailed, and  the  case  turned  solely  upon  the  question  of  infringement. 
FiUey  v.  IMefidd,  25  Fed.  Rep.  282.  The  oven-door  which  was  then 
held  to  infringe  was  the  same  as  the  device  now  before  the  court,  except 
that  the  defendants  insist  that  the  wire-gauze  was  bent  out  so  that  it  came 
in  contact  with  the  perforated  metal-guard,  thus  destroying  the  air-circu- 
lating chamber  between  the  two.  A  motion  for  a  preliminary  injunction 
was  made  in  the  case  at  bar,  and  was  granted  by  the  circuit  judge  in 
November,  1885.  The  question  of  infringement  has  therefore  been  an- 
swered twice  in  favor  of  the  complainant* 

The  defendants'  doors  are  constructed  according  to  the  principle  de- 
scribed in  letters  patent  No.  813,874,  granted  to  D.  C.  Littlefield,  March 
17,  1885.  It  should  be  remembered  that  the  purpose  of  the  complain- 
ant in  the  first  patent  is  to  introduce  the  outer  air  into  the  oven  of  a 
cooking-stove  by  means  of  wire-gauze,  or  its  equivalent,  inserted  in  the 
door,  so  that  the  air  will  enter  through  the  lower  portion,  and  pass  out 
through  the  upper  portion,  of  the  perforations;  and  in  the  second  patent 
his  object  was  to  r^ulate  the  passage  of  the  air  through  the  gauze  by 
means  of  a  large  register  inserted  in  the  oven-door.  With  these  facts  in 
mind,  it  will  be  seen  that  the  defendants  have  adopted  all  the  valuable 
features  of  the  invention.  The  same  result  is  produced  in  substantially 
the  same  way.  The  advantages  attributed  to  the  use  of  the  defendants' 
door  are  identical  with  those  described  in  the  specifications  of  the  pat- 
ents. It  is  true  that  the  defendants  have  added  what  is  called  an  aux- 
iliary flue,  which  produces  a  stimulated  draught,  but  the  addition  of 
this  element  does  not  give  them  the  right  to  use  the  invention.  As  well 
might  it  be  urged  that  a  party  who  has  constructed  a  flume  which  pro- 
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duces  an  increased  water-power  has  thus  acquired  the  right  to  use  a  pat- 
ented mill-wheel.  The  law  upon  this  question  is  well  settled.  Blake  v. 
£oberta(my  94  U.  8.  728,  733;  Cochrane  v.  Deener,  Id.  780,  786. 

It  is  said,  also,  that  the  air,  before  it  is  introduced  into  the  oven  through 
the  gauze,  is  heated  by  its  passage  through  the  perforations  of  the  door, 
and  by  its  contact  with  the  heated  air  in  the  lower  chamber  of  the  door, 
between  the  outer  perforated  plate  and  the  inner-gauze  screen.  But  this 
statement  is  vigorously  combated  by  the  complainant;  and,  even  if  it 
were  true  that  the  outer  air  is  slightly  heated  in  passing  through  the 
inch  or  so  of  space  between  the  metal  and  the  gauze,  it  would  not  neg- 
ative infringement.  The  defendants  introduce  the  outer  air  into  their 
oven  through  a  gauze-panel,  but  before  it  reaches  the  gauze  it  passes 
through  perforations  in  a  metal-guard  placed  about  an  inch  from  the 
gauze.  The  addition  of  this  pkte  does  not  enable  the  defendants  to  es- 
cape the  charge  of  infringement.  Morey  v.  Lockwood,  8  Wall.  230;  EKz- 
abeth  v.  Pavement  Co.^  97  U.  S.  126,  137.  It  is  equally  unimportant 
that  the  gauze  used  by  the  defendants  has  a  finer  mesh  than  that  used 
by  the  complainant.  The  complainant  does  not  confine  himself  tq  the 
use  of  gauze  or  metal  containing  perforations  of  any  fixed  size. 

It  follows  that,  as  to  the  patent  of  January  11th,  the  complainant  is 
entitled  to  a  decree  for  an  injunction  apd  an  account,  and  a  similar  de- 
cree as  to  the  second  daim  of  the  patent  of  September  6th,  upon  filing 
a  disclaimer  as  to  the  first  daim.  Walk.  Patents,  §  208.  The  question 
of  costs  can  be  determined  upon  the  settlement  of  the  decree. 


Celluloid  Manuf'q  Co.  and  others  v.  Ambbioan  Zylontte  Co.  and 

others. 

(Circuit  (hurt,  8.  D.  JVew  York.    March  80, 1887.) 

1.  Patehts  fob  Inventions— CELLULoro  Collabs  and  Cuffs— Infbingbmbnt. 
Letters  patent  No.  200,987,  of  March  5, 1878,  to  R.  H.  Sanborn,  0.  O.  Ean- 
ouse,  and  A.  A.  8anbom,  for  an  improved  fabric  for  collars  and  cuffs,  or 
other  similar  articles,  having  outer  sheets  or  layers  of  celluloid,  and  an  inter- 
lining of  textile  or  fibrous  material,  substantially  as  and  for  the  purposes 
specified.  A  fabric  consisting  of  two  sheets  of  cloth,  with  a  paper  interlining, 
was  made  by  one  of  the  defendants,  and  delivered  to  the  defendant  the  zylo- 
nite  company,  who  placed  a  thin  sheet  of  zylonite  upon  one  side,  and  returned 
it  to  him,  and  he  turned  the  zylonite  face  back  on  itself,  so  as  to  make  a  sur- 
face of  zylonite  upon  both  sides.  The  zylonite  company  claims  that  this  is  no 
infringement,because  the  fabric,  as  delivered  by  the  company,  is  not  a  patented 
fabric,  for  the  reason  that  it  contains  the  celluloid  on  one  side  only,  and  the 
collar  maker  simply  turns  over  one  edge,  and  thereby  makes  a  collar,  and 
there  can  be  no  infringement  in  simply  turning  th6  hem  of  an  unpatented 
material.  Reld,  the  patent  was  not  for  a  new  collar,  but  for  a  new  material 
from  which  to  make  a  collar,  and  consisted  of  double  and  outer  sheets  of 
celluloid  and  an  interlining  of  textile  or  fibrous  material;  and,  while  a  fabric 
which  contains  celluloid  upon  one  side  only  is  not  the  patented  article,  yet, 
if,  by  an  intended  change  of  form,  it  becomes  a  fabric  for  collars  and  cuffs 
having  a  double  outer  sheet  of  celluloid  interlined  with  textile  material,  it  is 
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an  infringement;  especially  as  it  appears  that  the  patentee  and  the  Infringer 
had  the  same  object  in  view,— to  produce  a  collar  which  could  be  kept  clean 
without  the  aid  of  a  laundress. 
2.  Same— Conspiracy  to  Inpringb— Joint  Liability. 

The  zylonite  company  having  made  the  compound  for  the  other  defendant, 
with  knowledge  of  the  method  in  which  it  was  to  be  used  in  making  collars, 
must  be  considered  as  engaged  with  the  other  defendant  in  a  common  pur- 
pose to  avoid  the  patent,  and  is  liable  as  joint  tort-feasor  with  him  for  the  in- 
fringement. 

In  Equity. 

Frederick  H.  BetU,  for  plaintiffs. 

Wetmore  &  Jenner^  for  the  Standard  Collar  Co. 

Horace  M.  Ruggles^  for  the  American  Zylonite  Co. 

Shipman,  J.  This  is  a  motion  for  an  injunction  pendente  Ute  against 
the  alleged  infringement  by  the  defendants  of  letters  patent  No.  200,937, 
dated  March  6,  1878,  to  R.  H.  Sanborn,  C.  O.  Kanouse,  and  A.  A. 
Sanborn,  for  an  improved  fabric  for  collars  and  cuffs.  The  validity  of 
the  patent  was  sustained  in  this  circuit,  in  the  case  of  CelMcnd  Manufg 
Co.  V.  Chrolithion  CoUar  &  Cuff  Co.  The  nature  of  the  invention  is  fully 
described  in  the  opinion  of  the  court,  23  Fed.  Rep.  397. 

The  single  claim  of  the  patent  is  as  follows: 

*' A  fabric  for  collars  and  cuffs,  or  other  similar  articles,  having  outer  sheets 
or  layers  of  celluloid,  and  an  interlining  of  textile  or  fibrous  material,  sub- 
stantially as  and  for  the  purpose  specified." 

The  infringing  fabric  is  made  as  follows:  A  fabric,  consisting  of  two 
sheets  of  cloth  or  muslin,  with  a  paper  interlining,  is  made  by  the  Tay- 
lor &  Tapley  Manufacturing  Company,  named  in  the  bill  as  a  defendant, 
but  not  served  with  process.  The  American  Zylonite  Company  places 
a  thin  sheet  of  zylonite  upon  one  side  of  this  fabric,  and  returns  the 
compound  sheet  to  the  Taylor  &  Tapley  Company.  After  the  cloth  edge 
of  this  sheet  has  been  shaven  off,  the  zylonite  face  is  turned  back  upon 
itself,  so  that  there  is  a  surface  of  zylonite  upon  both  sides  at  all  the 
edges  of  the  collar  except  at  the  neck-band.  These  edges  are  fastened 
and  made  secure  with  paste.  The  parts  of  the  collar  which  demand 
strength,  neatness,  and  a  finish,  and  which  are  most  liable  to  become 
soiled,  have  a  double  sheet  of  zylonite,  which  incloses  an  interlining  of 
textile  material.  The  body  of  the  back  of  the  collar  has  no  zylonite  sur- 
face. The  collar  cannot  be  immersed  in  water;  it  can  be  cleaned  by  the 
application  of  a  wet  sponge  and  water;  and,  it  is  said,  can  be  used  for 
months.  The  collars  are  sold  by  the  third  defendant,  the  Standard  Col- 
lar Company. 

The  important  question  in  the  case  is  that  of  infringement.  It  is  in- 
sisted by  the  plaintiffs  that  the  difference  between  the  facts  in  this  case 
and  those  in  the  Chrolithion  Caae  is  one  of  details,  and  not  of  substance. 
The  counsel  and  the  expert  for  the  defendants  insist  with  great  confidence, 
and  with  a  conviction  of  the  validity  and  completeness  of  their  defense, 
that  there  is  no  infringement.  It  is  said  that  the  fabric,  as  it  leaves  the 
zylonite  company  and  comes  to  the  collar  maker,  is  not  the  patented 
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fabric,  which  is  true,  because  it  contains  the  celluloid  layer  upon  one 
side  only;  that  the  collar jnaker  simply  turns  over  one  edge,  and  thereby 
makes  a  collar  in  the  customary  method;  that  there  can  be  no  infringe- 
ment in  turning  the  hem  of  an  unpatented  material:  that  making  a  hem 
is  a  very  old  device  of  the  seamstress,  and  no  one  can  infringe  a  patent 
by  making  a  hem;  and  that  the  Taylor  &  Tapley  Company  do  not  make 
a  fabric,  but  make  collars*  from  an  unpatented  fabric. 

There  are  different  and  ingenious  and  attractive  methods  of  stating 
the  same  defense,  which  is  that  the  fabric,  as  it  comes  into  the  hands  of 
the  collar  manufacturer,  is  unpatented,  and  that  its  unpatented  charac- 
ter is  not  changed  by  the  subsequent  and  well-known  method  of  its 
manipulation  into  the  shape  of  a  collar.  The  defendants'  argument 
hinges  upon  the  last  clause;  the  important  question  being  whether  the 
unpatented  fabric  has  been  changed  into  a  patented  one,  and  not  whether 
a  change  has  been  effected  by  a  familiar  method. 

The  patent  was  not  for  a  new  collar,  but  for  a  new  material  from  which 
to  make  a  collar,  and  consisted,  in  brief,  of  double  and  outer  sheets  of 
celluloid,  and  an  interlining  of  textile  or  fibrous  material.  A  fabric 
which  contains  celluloid  upon  one  side  only  is  not  the  patented  article; 
but  if,  by  an  intended  change  of  form,  it  becomes  a  fiabric  having  a 
double  and  outer  sheet  of  celluloid  with  an  interlining  of  textile  material, 
why  has  it  not  become  the  patented  article?  If  it  has  become  the  pat- 
ented fabric  for  collars,  it  matters  not  whether  the  change  was  effected 
before  or  after  it  came  into  the  hands  of  the  collar  maker,  or  whether  the 
second  and  outer  sheet  can  be  called  a  hem. 

Is,  then,  the  defendants'  fabric  made  of  double  and  outer  sheets  of  cel- 
luloid? It  is  not  made  of  two  separate  sheets  which  inclose  an  interlin- 
ing, and  then  are  pressed  together,  but  it  is  made  by  doubling  over  a  sin- 
gle sheet  of  celluloid,  and  then  inclosing  the  interlining,  and  then  pasting 
the  edges  together,  whereby  a  compound  sheet  is  made.  This  difference 
cannot  be  a  vital  difference,  unless  the  terms  of  the  daim  require  that 
there  shall  be  originally  more  than  one  sheet.  The  claim  defines  the 
fabric  to  be  one  which  has  outer  sheets  or  layers  of  celluloid.  By  the 
words  "sheets  or  layers,"  I  do  not  understand  that  the  patentees  limited 
themselves  to  sheets  6riginally  detached;  but,  if  the  compound  sheet  had 
outer  layers  of  celluloid,  it  was  sufficient. 

The  object  of  the  invention  was  to  make,  by  the  means  of  celluloid,  a 
fabric  for  a  permanent  collar  which  could  easily  be  kept  clean,  without 
the  intervention  of  the  laundress.  The  patentees  accomplished  this  ob- 
ject by  double  and  outer  sheets  of  celluloid,  and  an  interlining  of  textile 
material.  The  Standard  Collar  Company  receives  from  the  manufactur- 
ers and  sells  collars  which  contain  so  much  of  the  new  fabric  as  is  needed 
to  make  a  collar.  So  much  as  is  unnecessary  has  not  been  used.  It 
uses  and  sells  a  double  and  outer  sheet  of  celluloid,  and  an  interlining 
of  textile  material  wherever  the  strength  and  the  beauty  of  the  collars 
most  demand  such  use,  and  it  omits  a  double  sheet  when  the  omission 
adds  to  the  convenience  of  the  wearer.  It  has  a  double  sheet  where  such 
a  sheet  is  indispensable,  and  thereby  has  taken  the  kernel  of  the  inven- 
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lion  to  its  own  use,  and  has  become,  to  the  extent  to  which  it  employs  the 
improvement,  an  infringer.- 

The  defendants  also  make  the  point  that  the  character  or  the  kind  of 
sheets  of  celluloid  is  not  sufficiently  disclosed  by  the  patent.  As  there 
was  but  one  kind  of  celluloid  sheets  which  could,  at  the  date  of  the  pat- 
ent, be  used  for  the  purpose,  and  the  mechanic  had  no  need  of  definite 
instruction,  because  the  "cut"  sheets  were  obviously  the  only  ones  which 
were,  at  the  time,  available,  the  objection  seems  to  be  theoretical  rather 
than  real. 

It  is  apparent  that  the  American  Zylonite  Company  made  the  com- 
pound sheet  for  the  Taylor  &  Tapley  Company,  with  knowledge  of  the 
method  in  which  it  was  to  be  used  by  that  company  in  the  manufacture 
of  collars.  The  affidavit  of  Mr.  Kipper,  the  president  of  the  company, 
does  not  deny  this.  It  was  engaged  with  the  other  defendants  in  a  com- 
mon purpose  to  avoid  the  patent,  and,  in  connection  with  them,  it  actu- 
ally, by  their  concerted  action,  infringed  the  patent. 

Ilie  motion  is  granted  as  against  the  defendants  who  have  been  served 
with  process. 


Temple  Pump  Co.  v.  Gobs  Pump  &  Rubber-Bucebt  Manuf'q  Co.  and 

others. 

(Circuit  Court,  IT.  D.  IWnfM.    March  28, 1887.) 

1.  Patents  fob  Inventions— Novelty— Buckets  por  Chain-Pump. 

Patent  No.  178.735,  of  June  18,  1876,  to  John  A.  Churchill,  for  an  improve- 
ment in  pump-buckets,  compared  with  patents  eranted  in  1852  to  one  PoUey, 
and  in  1S75  to  J.  D.  Shoots,  and  one  in  1874  to  M.  D.  Bennett,  and  other  prior 
patents  granted  to  Mooney,  Hanlan,  Van  Duaer,  and  Johnston.  Juld  not  void 
for  want  of  novelty. 
8.  Bams— Infbingbment. 

.    Letters  patent  No.  178,785,  to  John  A.  Churchill,  for  an  improvement  in 

Sump-buckets,  held  infringed  by  the  bucket  manufactured  by  the  Goas  Pump 
»  Rubber-bucket  Manufacturing  Company. 

In  Equity. 

Pierce  &  Msher^  for  complainant. 

West  &  Bond  and  A.  N.  Watermcm^  for  defendants. 

Blodoett,  J.  The  bill  in  this  case  seeks  an  injunction  and  account- 
ing by  reason  of  the  alleged  infringement  of  patent  No.  178,735,  granted 
June  13,  1876,  to  John  A.  Churchill,  for  an  "improvement  in  pump- 
buckets."  The  patent  covers  an  expansible  bucket  for  chain-pumps, 
consisting  of  a  screw-threaded  bolt  or  link,  with  a  loop  at  each  end, 
whereby  the  link  is  united  with  other  links  to  form  a  pump-chain.  On 
this  threaded  link  is  placed  a  concavo-convex  or  bell-shaped  rubber  but- 
ton, the  outer  periphery  of  which  is  intended  to  be  of  about  the  size  of 
the  inner  bore  of  the  pump-tube.  This  rubber  button  is  fastened  to  one 
end  of  the  tlireaded  link,  just  below  the  eye  or  loop,  with  the  concave 
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surface  downwarcl;  and  upon  the  other  end  of  the  link  is  screwed  a  me* 
tallic  washer  or  disk  of  such  size  as  to  enter  the  concave  end  of  the  rub- 
ber, so  that,  by  screwing  this  washer  upward  along  the  link  into  the 
mouth  or  concave  part  of  the  rubber  button,  the  periphery  of  the  button 
or  bell-shaped  rubber  will  be  expanded  to  make  it  fit  as  closely  as  shall 
be  needed  against  the  interior  of  the  tube,  as  the  outer  flange  of  the 
bucket  is  worn  away  by  use.  The  longitudinal  lines  of  the  convex  and 
concave  surfaces  of  this  bdlHshaped  rubber  are  not  parallel  to  each  other, 
but  the  convexity  is  considerably  more  than  the  concavity,  so  that  the 
body  of  the  rubber  is  thinner  at  the  periphery  or  outer  edge  than  at  the 
central  portions,  although  no  rule  is  laid  down  or  suggested  as  to  any  ra- 
tio or  difference  between  the  lines  of  the  concave  and  convex  surfaces. 

Infringement  is  charged  of  the  first  claim  only  of  the  patent,  which  is 
as  follows:  "(1)  The  combination  of  the  grooved  screw-bolt  or  link,  A, 
concavo-convex  rubber,  B,  and  interior  expanding  washer,  C,  substan- 
tially set  forth." 

The  defenses  are:  (1)  That  there  is  no  patentable  novelty  in  the  com- 
bination ;  and  (2)  that  defendants  do  not  infringe. 

As  to  the  defense  of  want  of  novelty,  it  appears  from  the  proof  that 
rubber  buckets,  with  some  degree  of  expansibility,  for  chain-pumps, 
were  comparatively  old  at  the  time  this  inventor  entered  the  field.  In 
1852  a  patent  was  granted  to  one  PoUey  for  an  adjustable  pump-bucket, 
which  was  simply  a  hollow  globe  of  rubber,  and  the  adjustment  was  ob- 
tained by  pressure  upon  the  ends  of  the  globe,  whereby  it  was  flattened, 
or  spread  out  at  the  center.  In  January,  1875,  a  patent  was  granted  to 
J.  D.  Shoots  for  an  expansible  bucket  for  chain-pumps,  which  showed 
a  rubber  disk  upon  a  link  between  two  metal  buttons,  and  by  screwing 
these  buttons  together  pressure  could  be  brought  up^n  the  central  por- 
tion of  the  rubber  disk  so  as  to  expand  it  outwardly.  Patents  were  also 
granted  to  Mooney  and  Hanlan  and  Van  Duzer  and  Johnston  prior  to 
that  granted  to  Churchill;  but  all  of  them  showed  the  expansion  to  have 
been  obtained  by  mere  squeezing,  so  to  speak,  upon  the  central  portion 
of  a  rubber  disk,  whereby  the  outer  portion  of  it  was  expanded.  In 
April,  1874,  a  patent  was  granted  to  M.  D.  Bennett  for  an  expansible 
bucket,  in  which  a  rubber  disk  was  shown  working  between  convex  and 
concave  metal  disks,  whereby  the  outer  periphery  of  the  rubber  disk 
was  bent  or  curved  downward,  or  released,  so  that  it  would  spring  up- 
ward, and  thereby  some  degree  of  expansibility  was  obtained.  There 
were  also  other  expansible  buckets,  of  which  the  Van  Zant  and  Davis 
patents  are  good  examples,  where  the  expansion  was  obtained  by  a  rub- 
ber disk  carried  upon  a  tapering  spindle  or  link,  and  by  means  of  a  hole 
through  the  disk,  and,  by  crowding  or  forcing  this  rubber  disk  further 
on  the  spindle,  its  outer  periphery  was  to  some  extent  expanded. 

I  have  no  time  to  go  into  a  minute  analysis  and  discussion-  of  each 
of  these  prior  devices,  but  it  is  sufficient,  I  think,  to  say  that  Churchill 
seems  to  have  been  the  first  to  so  arrange  his  expanding  devicr  as  to  leave 
the  outer  rim  of  the  bucket  free,  that  the  rubber  would  not  become  set 
and  its  eUisticity  lost]  it  being  conceded  from  the  proof  in  this  case 
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that  rubber,  when  subjected  to  pressure  for  a  long  time,  becomes  set 
or  fixed  in  its  texture,  and  loses  its  elasticity.     The  Churchill  device 
shows  the  outer  flange  of  his  bucket  hanging  over  the  washer  in  such  way 
that  it  is  not  cramped  or  bound,  but  is  free  to  spring  inwardly  or  out- 
wardly, as  the  size  of  the  pump-tube  requires,  thereby  adjusting  itself 
readily  to  the  inequalities  of  the  pump-tube  and  to  its  own  wear  by 
use.     To  do  this  he  took  the  old  threaded  link  which  he  found  in  the 
art,  and  a  rubber  button,  but  made  the  button  or  disk  concavo-convex; 
that  is,  convex  upon  the  upper  side,  and  concave  upon  the  under  side, 
malng  it  bell-shaped, — a  form  which  had  not  been  previously  shown, 
— and  placed  within  the  mouth   of  the  rubber  bell  the  expanding 
washer,  which,  on  being  screwed  up  or  down  the  link,  expanded  the 
bucket,  or  allowed  it  to  contract.     The  first  claim  of  the  patent  is  for 
a  combination  of  these  parts.     It  is  entirely  immaterial,  with  regard  to 
the  validity  of  this  patent,  whether  all  those  parts  were  old,  or  whether 
any  of  them  were  new.     If  no  one  before  this  inventor  had  made  this 
combination,  and  the  combination  is  useful,  then  it  is  a  patentable  de- 
vice.    I  do  not  find  in  the  testimony  in  this  case  the  combination  of 
these  operative  parts  of  this  patent.     As  already  intimated,  I  may  find 
threaded  links;  I  may  find  a  metal  washer;  and  I  may  find  a  rubber 
disk ;  but  I  do  not  find  a  bell-shaped  rubber  or  concavo-convex  rubber 
disk ;  nor  do  I  find  an  expanding  washer,  combined  to  operate  with  a 
threaded  link  as  these  parts  are  made  to  operate  in  the  Churchill  patent. 

It  is  urged  with  much  tenacity  on  the  part  of  the  defense  that,  under 
the  Churchill  patent,  there  must  be  not  only  the  concavo-convex  rubber, 
but  it  must  have  a  drip-hole  near  the  periphery;  and  there  must  also  be 
a  hole  or  holes  through  the  washer  to  allow  the  escape  of  the  drip-water. 
It  is  true  that  he  djjscribes  these  drip-holes  in  the  rubber  and  the  washer, 
but  it  seems  to  me  that  he  had  the  right  to  claim  also  the  combination 
of  the  three  parts  without  these  drip-holes.  I  therefore  conclude  that 
the  defense  of  want  of  novelty  must  fail. 

As  to  the  question  of  infringement,  I  find  in  the  defendant's  bucket 
the  threaded  link,  the  bell-shaped  rubber,  and  the  metallic  washer,  all 
combined  and  operating  precisely  as  they  operate  in  the  Churchill 
patent,  although  in  some  of  the  defendants'  later  buckets  the  bell-shaped 
rubber  is  so  constructed  that  the  washer  may  be  screwed  downwards 
upon  the  link,  instead  of  upward,  for  the  purpose  of  expanding  the 
periphery  of  the  bucket.  This  I  do  not  consider  anjrthing  but  a  coloi> 
able  change,  as  it  makes  no  difference,  it  seems  to  me,  in  which  direc- 
tion the  expanding  washer  is  moved  in  order  to  operate  as  an  expander. 

It  is  also  urged  by  the  defendants  that  the  Churchill  patent  was  prac- 
tically worthless,  or  would  have  been  practically  inoperative,  from  the 
fact  that  no  provision  was  made  for  fastening  the  rubber  to  the  link,  and 
that  for  want  of  such  fastening  the  rubbers  soon  become  loose,  and  turn 
upon  the  link;  and  it  is  also  insisted  that  the  washers,  as  well  as  the 
rubbers,  were  liable  to  work  loose,  under  the  construction  given  in  the 
Churchill  patent,  by  coming  in  contact  with  the  forks  of  the  reel  as  the 
pump  was  worked.     There  is  a  conflict  in  the  testimony  upon  this  ques- 
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tion,  which  I  do  not  deem  it  necessary  to  settle  for  the  purposes  of  this 
case,  as  it  seems  very  clear  to  me  that  Churchill,  and  any  person  who 
used  the  Churchill  patent,  was  at  liberty,  if  it  was  found  necessary  to  do 
so,  to  fasten  the  rubber  by  any  of  the  well-known  mechanical  methods, 
such  as  a  pin  passing  through  it,  or  making  the  part  of  the  link  which 
-was  covered  by  the  rubber  square  or  triangular,  or  of  any  such  irregular 
shape  as  would  prevent  the  rubber  from  turning  on  it;  and  the  same 
may  be  said  of  the  washer.  There  were  modes  by  which  the  washer  could 
be  prevented  from  turning  if  it  was  found  desirable  to  do  so. 

It  is  also  contended  that  the  defendant  does  not  inMnge  the  Churchill 
patent,  because  his  rubber  is  firmly  fastened  to  the  neck  of  the  link  by 
projections  or  nibs  which  enter  a  slot  or  recess  in  the  rubber,  and  hold 
it  from  turning,  and  that  the  interior  of  the  washer  is  beveled,  so  it  will 
not  turn  by  catching  in  the  reel-forks.  At  most,  all  that  can  be  said  in 
reference  to  these  differences  between  the  defendants'  and  Churchill's 
patents  is  that  the  defendants  have  improved  upon  the  Churchill  patent 
to  some  extent.  Whether  their  improvements  are  such  as  will  sustain 
the  patents  under  which  defendants  are  working,  it  is  not  necessary  here 
to  inquire  into  or  pass  upon.  I  am  dear,  however,  that  the  defend- 
ants do  use  and  infringe  the  first  claim  of  the  Churchill  patent.  Much 
discussion  was  also  had  at  the  hearing  as  to  whether  the  rubber  button 
shown  in  the  Churchill  model  and  drawings  is  technically  concavo-con- 
vex in  form.  I  do  not  find  in  any  of  the  dictionaries  or  works  on  me- 
chanics a  definition  of  the  compound  term  "concavo-convex."  I  find 
definitions  of  a  concavo-^convex  lens,  and  a  concavo-convex  file,  but  I  find 
nothing  defining  or  fixing  the  form  or  relations  of  the  lines  of  a  body  in 
order  to  entitle  it  to  be  described  as  concavo-convex.  I  think  it  is 
enough,  for  the  purposes  of  this  case,  to  say  that  Churchill  intended  to 
use  a  rubber  button  or  bucket,  (and  I  use  the  word  "button"  because 
this  bucket  takes  the  place  of  the  old  metal  disks  or  buttons  which  were 
formerly  used  on  pump-chains,)  one  side  of  which  should  be  convex  and 
the  other  concave.  The  degree  of  concavity  and  of  convexity  is  not  de- 
fined or  described  in  express  terms,  but  the  general  form  which  he  in- 
tended to  describe  is  undoubtedly  shown  in  his  drawings;  but  I  do  not 
think  that  Churchill  intended  to  limit  himself  to  just  the  degree  of  con- 
cavity or  convexity  shown  in  his  drawings.  A  reasonable  latitude,  it 
seems  to  me,  is  allowable  in  the  practical  construction  of  buckets  under 
this,  as  under  all  other,  patents.  The  degree  of  convexity  and  of  con- 
cavity must  be  left  to  the  practical  experience  and  judgment  of  the  con- 
structor. The  concavity  of  the  defendants'  buttons  is  greater  than  that 
shown  in  the  drawing  of  the  Churchill  patent.  In  fact,  while  the  in- 
terior of  the  Goss  buttons  is  concave,  the  material  at  the  flange  is  made 
thicker,  so  that,  by  screwing  the  expanding  plate  downward  on  the  link, 
it  operates  to  expand  the  periphery  of  the  button;  but,  as  I  have  already 
said,  the  change  in  the  interior  form  of  the  rubber  does  not  escape  the 
patent. 

A  decree  may  be  entered  finding  that  the  defendants  infringe^  and 
awarding  an  accounting. 
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Kaolatype  Enobaving  Co.  and  another  v.  Hoee  and  another. 

(CircuU  Court,  E,  D.  Missouri.    March  24, 1887.) 

1.  Patents  for  Invbktionb— Abmokment— Past  Infrikobmbnt. 

Rights  of  action  for  past  infringements  are  not  conveyed  by  a  mere  assign- 
ment  of  the  patent. 
d.  Same — ^PLEADmo — Dehursbb  to  Bill— Patentability  not  Adihttbd. 

The  patentability  of  the  thing  patented  is  not  admitted  by  a  demurrer  to 
a  bill  for  infringement,  alleging  that  the  patentee  was  the  first  inventor* 

8.  Sake— Multifabiousness—Joint  Infbinobment. 

Where,  in  a  suit  for  the  infringement  of  a  patent  against  H.  and  M.,  it  was 
alleged  that  the  defendants  were  doing  basiness  under  the  name  of  the  H.  £. 
Co.,  and  that  H.  and  M.  had  infringed  since  July  14, 1874,  and  on  divers  times 
and  occasions  between  that  time  and  the  time  of  filing  the  bill  of  complaint, 
held,  that  it  sufficiently  appeared  that  the  defendants  had  been  Jointly  en- 
gaged in  the  alleged  acts  oi  infringement 

4.  Same— Laches. 

An  allegation  in  a  bill  filed  October,  1886,  that  the  defendants  have  in- 
fringed ** since  July  14. 1874,  and  on  divers  times  and  occasions  between  that 
time  and  the  time  of  filing  the  bill  of  complaint,"  does  not  show  such  a  con- 
tinuous use  of  the  invention  for  such  period  as  to  bar  all  relief. 

5.  Same— Judicial  Notice— Demubreb. 

Where,  in  a  suit  for  the  infringement  of  a  patent,  a  copy  of  the  specifica- 
tion is  made  a  part  of  the  bill,  the  patent  may  be  declared  void  on  demurrer, 
if  facts  of  which  the  court  is  bound  to  take  judicial  notice  clearly  show  want 
of  invention  in  the  subject-matter  of  the  patent 

6.  EviDENCB— Judicial  Notice— Dictionaries  and  CTCLOPBDiAfi. 

Judicial  notice  will  not  be  taken  of  facts  stated  in  encyclopedias,  diction- 
aries, or  other  publications,  unless  they  are  of  such  universal  notoriety  and 
so  generally  understood  that  they  may  be  regarded  as  forming  part  of  the 
common  knowledge  of  every  person. 

In  Equity •     On  demurrer  to  bill. 

This  is  a  suit  brought  October,  1886,  against  Joseph  W.  Hoke  and 
Charles  D.  Moody,  to  restrain  the  alleged  infringement  of  letters  patent 
No.  153,084,  granted  July  14,  1874,  to  Maurice  Joyce,  for  an  improve- 
ment in  processes  of  producing  relief-line  metal  plates  for  printing,  etc. 
The  bill  alleges  that  Mr.  Joyce  was  the  first  inventor  of  the  improvement 
described  in  said  patent;  that  the  defendants  are  ''doing  business  under 
the  name  of  the  Hoke  Engraving  Company;"  and  "that  since  the  four- 
teenth day  of  July,  1874,  and  on  divers  times  and  occasions  between 
that  time  and  the  time  of  filing  this,  your  orators',  bill  of  complaint,  the 
defendants  herein,  Joseph  W.  Hoke  and  Charles  D.  Moody,  in  the  city 
of  St.  Louis,  in  the  Eastern  district  of  Missouri,  *  *  *  have  made, 
used,  and  sold,  and  caused  to  be  made,  used,  and  sold,  and  are  now  mak« 
ing,  using,  and  selling,  large  numbers  of  plates  produced  by  the  process 
shown,  described,  and  claimed  in  the  aforesaid  letters  patent."  The 
Kaolatype  Engraving  Company  sues  as  assignee  of  the  patent,  and  the 
other  defendant  as  licensee  of  the  Kaolatype  Engraving  Comyany,  The 
assignment  of  the  patent  is  alleged  to  have  been  executed  February  11, 
1880,  but  no  assignment  of  any  right  of  action  is  alleged  to  have  been 
made. 
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A  copy  of  the  specification  of  the  patent  is  made  a  part  of  the  bill. 
The  claims  are  as  follows: 

''(1)  The  process  of  preparing  a  matrix  for  prodacing  metallic  relief -line 
stereotype  plates,  by  spreading  a  coating  of  plaster,  clay,  or  other  suitable 
material  upon  a  metallic  base,  and  cutting  the  desired  design  clear  through 
such  coating  to  the  metallic  surface,  substantially  as  described. 

"(2)  A  matrix  for  producing  cast-metal  stereotype  plates,  consisting  of  a 
metallic  base  or  supporting  plate,  provided  with  a  coating  of  clay,  plaster,  or 
equivalent  material,  and  having  the  desired  design  cut  dear  through  to  the 
base-plate,  substantially  as  described. 

"(8)  A  cast-metal  relief-line  plate  for  printing  or  ornamental  purposes, 
when  obtained  by  the  process  and  in  the  manner  hereinbefore  set  forth  and 
claimed,*' 

The  specification  states  that  the  plates,  when  engraved,  "resemble  a 
mould  for  a  stereotype  plate  as  used  in  the  clay  or  plaster  process  of 
stereotyping,  except  that  the  lines  and  letters  are  cat  entirely  through 
the  plaster,"  and  that  the  metal  stereotype  is  cast  "in  any  manner  usual 
in  the  stereotypers'  art."  The  only  advantage  claimed  is  the  speed  with 
which  the  mould  may  be  manufactured. 

It  was  contended  on  behalf  of  the  complainants,  among  other  things, 
that  the  demurrer  admitted  patentable  invention. 

The  other  material  fiacts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

George  H.  Knight,  for  complainants. 

Benjamin  F.  Rex^  for  defendants. 

Thayeb,  J.  1.  In  the  above  case  the  court  is  of  the  opinion  that  it 
sufficiently  appears  from  the  bill  that  the  defendants  are  jointly  engaged 
in  the  allied  acts  of  infringement,  and  that  the  first  point  of  the  de- 
murrer, to  the  efiect  that  the  bill  is  multifarious,  should  be  overruled. 
We  are  also  of  the  opinion  that  it  does  not  affirmatively  appear  that  the 
plaintiff  has  been  guilty  of  such  laches  as  to  preclude  it  from  obtaining 
relief.  The  allegation  is  that  since  the  date  of  the  lettters  patent,  on 
June  14,  1874,  on  divers  times  and  occasions,  the  defendants  have  used 
and  sold  the  invention.  This  language  does  not  imply  a  continuous  use 
of  the  invention  for  such  period  as  to  bar  all  relief.  The  second  point 
of  the  demurrer  is  accordingly  overruled.  The  description  of  the  as- 
signment under  which  complainants  derived  title  to  the  letters  patent  on 
February  11,  1880,  is  in  such  language  that  it  would  not  entitle  the 
complainants  to  damages  for  any  infringement  prior  to  that  date.  The 
assignment  as  described  in  the  bill  merely  carried  the  title  to  the  letters 
patent  as  of  that  day;  it  did  not  transfer  any  right  to  sue  for  damages 
previously  incurred.  The  third  point  of  the  demurrer  is  accordingly 
well  taken.  Complainants  are  not  entitled  on  the  averments  of  the  biU 
to  a  discovery,  or  to  relief  for  acts  committed  prior  to  February  11, 1880. 

2.  The  other  points  of  the  demurrer  are  more  vital.  We  are,  in  effect, 
asked  to  declare,  on  an  inspection  of  the  patentee's  claims  as  set  forth 
in  the  bill,  that  the  claims  disclose  no  invention.  If  facts  exist  of  which 
the  court  is  bound  to  take  judicial  noticoi  and  those  facts  clearly  estab- 
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lished  want  of  invention  in  the  matter  claimed  by  the  complainants,  un- 
doubtedly we  can  declare  the  present  patent  void  on  demurrer,  inasmuch 
as  the  patentee's  description  and  claims  form  a  part  of  the  bill.  Brown 
V.  Piper,  91  U.  S.  41;  Slawson  v.  Railroad  Co.,  107  U.  S.  649,  2  Sup. 
Ct.  Rep.  663.  As  the  case  has  been  presented,  the  question  really  be- 
fore us  is  whether  we  will  take  judicial  notice  of  certain  processes  de- 
scribed in  various  mechanical  dictionaries,  encyclopedias,  and  other 
publications  produced  on  the  hearing  of  the  demurrer,  and,  by  reason  of 
our  taking  judicial  cognizance  of  such  processes,  determine  that  the  pat- 
ent in  question  does  not  describe  an  advance  in  the  art  to  which  it  ap- 
pertains, rising  to  the  dignity  of  an  invention.  Besides  those  facts  of 
which  courts  are  bound  by  law  to  take  judicial  notice,  they  will  ordi- 
narily only  take  notice  of  facts  of  universal  notoriety, — of  facts  that  are 
so  generally  understood  that  they  may  be  regarded  as  forming  part  of 
the  common  knowledge  of  every  person.  Brown  v.  Piper,  mpra.  The 
matters  of  which  we  are  asked  to  take  judicial  cognizance  in  this  instance, 
and  thereupon  declare  the  invalidity  of  this  patent,  do  not  strike  us  as 
,  falling  within  the  last  category.  They  are  a  class  of  facts  which  might 
more  properly  be  called  to  our  attention  on  the  hearing  (with  opportu- 
nity to  the  other  side  to  rebut  or  explain)  as  tending  to  show  the  state 
of  the  art  to  which  this  patent  appertains,  and  for  the  purpose  of  en- 
abling us  te  determine  whether  this  patent  really  describes  a  newly-discov- 
ered process  which  called  for  an  exercise  of  the  inventive  faculty.  The 
remaining  points  of  the  demurrer  we  accordingly  overrule. 

Answer  having  been  filed,  this  case  was  dismissed  by  the  complainantSt 
AprU26,.1887. 


Fay  and  others  v.  Allen. 
OircttU  Court,  N.  D.  New  York,    March  19. 1887. 

Patents  fob  Inventions— ^npkimgement— Damages— Appobtionmbiit  of 
Pbofits. 

Where  the  claim  infringed  covers  simply  and  only  an  improvement  upon  an 
existing  machine,  the  damages  recoverable  as  profits  realized  by  defendant 
from  sales  of  the  infringing  machine  are  not  the  amount  realized  from  such 
sales,  less  the  cost  of  manufacture  of  the  machines  sold,  but  only  that  part  of 
defendant's  profits  which  was  derived  from  the  use  of  the  patented  improve- 
ments. 

Same— Burden  of  Proof. 

In  such  a  case  it  is  obligatory  on  the  complainant  to  adduce  clear  and  posi- 
tive proof  apportioning  the  profits,  or  equally  convincing  proof  that  they 
should  not  be  apportioned  for  the  reason  that  the  entire  market  value  of  the 
machine  sold  is  due  to  the  invention. 

In  Equity.     On  exceptions  to  master's  report. 
Bjcheri  H.  Parkinson,  for  complainants. 
Charka  H.  DueU,  for  defendant. 
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CoxE,  J.  This  action  was  founded  upon  two  letters  patent  owned  by 
the  complainants.  The  court  decided  (^Fay  v.  Atten^  24  Fed.  Rep.  804) 
that  the  defendant  infringed  three  of  the  five  claims  of  the  Doane  and 
Bugbee  patent,  but  that  he  did  not  infringe  the  Locke  patent.  The  mas- 
ter has  found  that  the  defendant  has  sold  35  machines  containing  the 
features  covered  by  the  first  three  claims  of  the  Doane  and  Bugbee  patent, 
upon  which  he  has  received  a  profit  of  $5,542.10.  This  amount  was  ar- 
rived at  by  deducting  the  tot^  cost  of  the  machines  from  the  sum  for 
which  they  were  sold.  The  defendant  excepts  to  the  report,  upon  the 
ground  that  the  complainants  have  failed  to  distinguish  what  part  of  the 
defendant's  profits  was  derived  from  the  use  of  the  patented  improve- 
ments. 

There  is  no  disagreement  as  to  the  law.  The  dispute  arises  upon  the 
facts.  The  complainants  concede  that  they  cannot  recover  the  amount 
found  by  the  master  if  the  claims  infringed  cover  simply  and  only  an 
improvement  grafted  upon  previously  existing  spoke-throating  machines; 
but  they  contend  that  the  patent  must  be  regarded  as  covering  not  an 
improvement,  but  a  new  machine,  and  that  the  rule  of  Garretaon  v.  Gark, 
111  U.  S.  120, 4  Sup.  Ct.  Rep.  291 ;  Dobacm  v.  Hartford  Carpet  Co.,  114 
U.  8.  439,  5  Sup.  Ct.  Rep.  945;  Dobsanv.  Daman,  118  U.  S.  10,  6  Sup. 
Ct.  Rep.  946;  and  other  like  cases, — does  not  apply  for  that  reason. 
This  proposition  is  strenuously  controverted  by  the  defendant,  who  insists 
that  the  claims  cover  improvements,  and  nothing  more.  The  conclusion 
is  reached,  not,  however,  without  hesitation,  that  the  defendant's  posi- 
tion in  this  regard  is  well  founded. 

Turning  to  the  record  and  the  brief  used  at  final  hearing,  we  find  it 
asserted  over  and  over  again  by  the  counsel  and  expert  for  the  com- 
plainants that  the  patent  in  question  covers  improvements  which  are 
superadded  to  the  Locke  invention.  It  also  appears  that  the  infringing 
machine  contains  dences  not  at  all  covered  by  the  patent  in  question. 
The  defendant  introduced  no  testimony  before  the  master,  but  the  com- 
plainants proved  that  other  manufacturers  had  on  the  market  an  old- 
fashioned  machine  which  throats  but  one  side  of  a  spoke  at  a  time,  the 
usual  selling  price  of  which  was  $100.  These  facts,  among  others,  made 
it  obligatory  upon  the  complainants  to  adduce  clear  and  positive  proof 
apportioning  the  profits,  or  equally  convincing  proof  that  they  should 
not  be  apportioned  for  the  reason  that  the  entire  market  value  of  the  ma- 
chine is  due  to  the  invention.  The  record  returned  by  the  master  is 
silent  upon  the  first  proposition,  and  is  not  sufficiently  explicit  as  to  the 
second. 

The  complainants  argue  that  they  are  within  the  rule  enunciated  in 
Manufacturing  Co.  v.  Cowing^  105  U.  8.  253.  It  is  true  that  there  are 
many  points  of  similarity  between  the  two  cases,  but,  as  the  proof  now 
stands,  this  authority  can  hardly  be  r^arded  as  controlling.  The  Oow» 
ing  Case  was  an  exceptional  one.  The  patent  covered  a  pump  designed 
for  a  special  purpose  in  a  particular  locality.  There  was  no  other 
pump  which  performed  the  same  functions.  The  market  value  of  the 
machine  was  due  solely  to  the  invention.     To  remove  the  patented 
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features  was  like  taking  out  the  heart  and  lungs  of  a  human  being. 
The  machine  was  dead.  It  became  an  inert  mass  of  iron,  utterly  use- 
less for  drawing  off  the  gas  from  the  casing  of  an  oil-well.  Vitality 
could  be  restored  by  replacing  the  parts  thus  removed,  but  in  no  other 
way. 

If  similar  facts  exist  in  the  case  at  bar,  they  are  not  AiUy  disclosed 
by  the  record.  On  the  contrary,  as  one  point  of  dissimilarity,  it  ap- 
pears that  other  spoke-throating  machines  existed,  and  were  on  the  mar- 
ket prior  to  the  patent,  and  up  to  the  time  of  the  accounting.  The 
complainants'  combination  is  undoubtedly  an  improvement  upon  the 
old  machines;  it  does  the  desired  work  faster  and  better;  but  those  who 
use  it  should  only  be  required  to  pay  for  those  improvements  which  ac- 
complish these  results.  The  old  machine  could  hardly  have  cost  more 
than  the  patented  machine,  and  there  must  have  been  a  handsome 
profit  derived  from  its  sale.  If  from  the  profit  realized  by  defendant 
the  profit  on  the  old  machine  were  deduct^,  the  result  would  furnish 
some  guide  for  determining  the  value  of  the  invention.  Maio'  v.  Brown, 
17  Fed.  Rep.  738.  Surely  the  old  machine  cannot,  without  additional 
proof,  be  wholly  ignored. 

The  exceptions  should  be  sustained;  but  as  it  seems  quite  likely  that 
the  complainants  can  make  the  necessary  proof,  the  matter  should  be 
referred  back  to  the  master  to  restate  the  account,  confining  the  recovery 
to  the  profits  proved  to  be  attributable  to  the  improvements  covered  by 
the  claims  in  question,  unless  the  complainants  produce  satisfactory 
proof  that  the  entire  market  value  of  the  machine  is  due  to  the  patented 
features. 

The  expenses  of  the  new  reference  should  be  borne  by  the  complain- 
ants. 


Reay  v.  Berlin  &  Jones  Envelope  (Jo. 

(Circuit  Court,  8.  D.  Neui  York,    March  19, 1887.) 

Paiekts  fob  Inventions— Suit  fob  Infmnobmbnt— Pleading— AMENDancNT— 
Rbissub. 

In  a  suit  in  eauity  to  restrain  infringement  of  an  original  patent,  and  for 
account  of  profits  and  damages  for  past  infringement,  the  defendant  an- 
swered that  the  patent  sued  on  had  been  surrendered  and  reissued.  HM 
within  the  power  of  a  court  of  equity  to  allow  an  amendment  of  the  bill  to 
cover  the  reisaue. 

In  Equity. 

Arthur  v.  Brieaen^  for  plaintiff. 

Joseph  0.  Clayton^  for  defendant* 

Wheeler,  J,  An  injunction  against  further  infringement,  and  an 
account  of  profits  and  damages  for  past  infringement  of  the  plaintifiTs 
patent,  was  decreed  on  final  hearing;  and  the  jurisdiction  of  this  court, 
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in  equity,  of  the  cause  was  much  cousidered  in  making  that  decree.  19 
Fed.  Rep.  311;  Bmyv.  P/iynor,  Id.  308.  On  application  of  the  de- 
fendant, in  consideration  of  special  circumstances  needless  to  be  stated, 
a  reargument  of  the  question  of  jurisdiction  in  equity  was  granted,  and 
a  stay  of  proceedings  on  the  accounting,  meanwhile,  Altered.  The  re- 
argument  has  been  had.  The  bill  was  brought  on  an  original  patent; 
the  defendant. answered  that  it  had  been  surrendered  and  reissued;  the 
patent  expired ;  and  after  that  the  bill  was  amended  to  cover  the  reissue. 
This  amendment  appears  to  have  been  clearly  within  the  power  of  the 
court.  The  ground  for  relief  was  the  exclusive  right  of  the  owner  of  the 
patent  to  practice  the  invention.  This  was  tiie  same  under  each  patent. 
The  statement  of  the  patent  was  merely  a  statement  of  the  title  to  the 
exclusive  right.  The  change  of  the  statement  from  that  of  the  original 
to  the  reissue  was  merely  circumstantial.  The  case  stated  before  the 
amendment  was  one  for  equitable  cognizance.  The  amendment  ac- 
complished a  more  correct  statement  of  the  same  case,  within  Hardin  v. 
Boydj  113  U.  S.  756,  5  Sup.  Ct.  Rep.  771,  (now  much  relied  upon  by 
defendant,)  and  The  Tremdo  Patent^  23  Wall.  518.  The  case  made  was 
not  oMy  one  in  which  equitable  relief  might  be  granted,  but  one  in 
which  it  was  granted  by  issuing  an  injunction  against  the  further  use 
of  machines  made  during  the  term  of  the  patent,  in  violation  of  the 
rights  secured  by  it.  The  propriety  of  this  relief  is  not  now  under  con- 
sideration, but  only  the  jurisdiction  in  equity  to  decide  upon  it,  and 
deny  or  grant  it.  Such  jurisdiction  appears  to  be  well  sustained  by 
dark  v.  WoofAer,  119  U.  8.  822,  7  Sup.  Ct.^Rep.  217. 
Stay  vacated. 


Thx  Cumbebland. 

Clabke  and  others  v*  The  Cumberland. 

{Diitrict  Court,  8.  D.  Florida.    June  26, 1886.) 

Mabttivb  Ldbks— RsPAma  and  SuFFLncB--HoMB  Pobt-^Chabtsbbr,  Masteb 
—Notice  of  Chabteb. 

Where  necessary  supplies  and  repairs  were  furnished  a  chartered  vessel, 
where  the  charterer  was  owner  pro  nac  m'cs,  and  part  of  the  time  master,  and 
it  is  not  shown  that  the  material-men  had  Isnowledge  of  the  charter,  ?ield: 

(1)  That  at  the  place  of  residence  of  .the  charterer,  as  long  as  he  was  master, 
such  supplies  gave  a  lien,  but  after  he  had  appointed  another  master,  and 
only  procured  suppb'es  as  charterer,  there  was  no  lien. 

Same— Foreign  Port. 

(2)  That  in  a  port  of.  another  state,  bills  contracted  by  master,  although, 
charterer  and  owner  pro  hae  vice,  also  bills  contracted  by  a  master  in  com<» 
mand,  not  charterer,  at  a  port  of  the  same  state  as  the  residence  of  the  char- ' 
terer,  where  it  was  not  shown  that  the  material-man  had  notice  of  the  chairter, 
gave  a  lien;  but  where  it  was  shown  that  the  material-man  had  be^n  informed 
of  the  charter  and  its  terms,  he  is  presumed  to  have  furnishecf  subsequent 

•    supplies  upon  the  credit  of  the  owner  pro  hae  vice. 
v.30F.no.6— 29 
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8.  SamB— MOKBY  BORBOWED  TO  PaY  BiLLS. 

Money  borrowed  to  pay  a  bill  stands  in  the  same  relation  to  the  yessel  as 
the  bill  paid.    If  that  was  a  lien,  so  is  the  new  debt;  but  not  otherwise. 

4.  Same— Change  op  Homb  Port  by  Charter. 

When  the  owner  does  nothing  to  inform  the  public  of  the  charter,  courts 
will  not  presume  knowledge  of  the  change  of  home  port  from  the  residence 
of  the  owner  to  that  of  the  owner  j?r&  hoc  vice,  so  as  to  relieve  a  vessel  of  an 
otherwise  valid  lien. 

{8yUabu9  by  the  Court.) 

In  Admiralty. 

Sparhnan  &  Sparhman  and  G.  Bovme  PoMerBon,  for  libelants. 

Hugh  Macfarlane  and  L.  W.  Bethd^  for  daimants. 

Locke,  J.  This  steam-ship,  owned  by  the  Columbian  Iron-works  & 
Dry-dock  Company  of  Baltimore,  was  chartered  by  James  McKay,  of 
Tampa,  Florida,  to  carry  mails,  passengers,  and  freight  between  that 
city  and  Key  West  for  one  year,  at  a  monthly  rate.  •  The  charterer  was 
to  pay  all  running  expenses,  repairs,  and  alterations,  except  repaii»  for 
ordinary  wear  and  tear,  furnish  officers  and  crew,  and  have  fuU  and 
complete  control  of  her  for  the  time  being,  and  therefore  became  owner 
pro  hac  vice.  He  was  a  resident  of  Tampa,  and  had  been  engaged  as  ship- 
master and  owner  there  for  years.  He  took  command  of  the  vessel  the 
trip  out  from  Baltimore,  but,  upon  arriving  at  Tampa,  another  master 
was  put  in  charge,  and  he  had  command  at  no  time  while  running  to 
Key  West,  but  had,  when  taking  the  vessel  to  Mobile,  where  he  went 
for  repairs,  and  while  running  between  that  port  and  Pensacola  for  a 
time.  Her  enrollment  continued  at  Baltimore,  and  she  bore  that  name 
on  her  stern;  nor  was  there  any  notice  given  or  publication  made  of  the 
charter. 

There  are  now  pending  against  her  some  15  demands,  by  libel  or 
petition,  on  account  of  amounts  due  for  the  purchase  of  coal,  supplies, 
provisions,  stores,  repairs  of  all  kinds,  and  seamen's  wages.  A  part  of 
these  bills  were  incurred  in  Mobile,  Alabama,  part  in  Tampa,  and  a 
part  in  Key  West,  Florida.  The  questions  arising  are,  what  effect  the 
charter  party  had  in  determining  the  home  port  of  the  vessel,  and  did 
bills  incurred  at  the  residence  of  the  charterer  create  a  maritime  lien? 

In  all  foreign  ports,  i.  e.,  ports  of  any  state  other  than  that  of  the  usual 
residence  of  the  owner,  expenses  incurred  by  the  master  for  the  benefit 
or  use  of  the  ship  are  presumed  to  be  necessary,  and  create  a  maritime 
lien  which  is  a  jiw  in  re.  The  Young  Mechanic,  2  Curt.  404;  The  St.  Jago 
de  Cuba,  9  Wheat.  409;  Insurance  Co.  v.  Baring,  20  Wall.  169. 

The  same  rule  holds  good  notwithstanding  the  master  is  sole  charterer 
or  lessee.  The  William  &  Emmeline,  Blatchf.  A  H.  66.  In  this  case 
Judge  Betts  says: 

"The  fact  that  the  master  is  solely  concerned  in  the  voyage  makes  no  dif- 
ference. Third  parties  dealing  with  him  as  master  are  deemed  to  act  upon 
the  credit  of  the  vessel,  and  are  not  chargeable  with  notice  of  his  secret  id* 
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lations  with  the  owner.  The  rule  applies  as  well  when  the  master  is  charterer, 
or  lessee  of  the  vessel  as  when  he  is  in  command  only  on  behalf  of  the  own- 
ers, unless  the  creditor  has  notice  of  his  relation  to  the  vessel.."  TJie  New 
Champion,  17  Fed.  Rep.  816. 

Even  the  charterer,  as  such,  when  owner  pro  hoc  vice,  and  not  master, 
can  bind  the  vessel  in  a  foreign  port.  The  India,  16  Fed.  Rep.  262; 
ne  OUy  of  New  York,  3  Blatchf.  189. 

Where  the  relations  of  the  charterer  to  the  vessel  and  her  owners  are 
shown  to  be  known  to  the  material-man,  or  public  notice  has  been  given 
by  a  change  of  registry  or  enrollment,  as  in  the  case  of  The  Norman,  6 
Fed.  Rep.  406,  or  by  direct  information  given,  as  in  The  Francis,  21 
Fed.  Rep.  715,  the  residence  of  such  charterer  is  accepted  as  the  home 
port  of  the  vessel,  and  it  is  presumed  that  credit  is  given  him  person- 
ally. This  has  been  frequently  held,  but  in  every  case,  following  The 
Gdden  Gate,  Newb.  308,  the  knowledge  of  the  creditor  seems  to  have 
been  an  important  ingredient  in  the  consideration  of  the  question.  In 
truth,  wherever  the  question  of  a  lien  on  account  of  the  vessels  being  in 
a  foreign  or  domestic  port  has  been  under  advisement,  the  presumed  or 
apparent  knowledge  of  the  creditor  is  looked  upon  as  the  principal  ques- 
tion, and  the  actual  state  of  facts,  whenever  justice  demands,  yields  to 
the  reasonable  belief  of  the  party  dealing  with  the  vessel.  In  The  St.  Jago 
de  Cuba,  supra,  the  question  was  fully  considered.  In  l%e  Francis,  21 
Fed.  Rep.  717,  the  residence  of  Savage  was  not  considered  sufficient  to 
dismiss  the  libel,  until  it  was  shown  conclusively  that  the  libelant  had 
been  informed  of  the  provisions  of  the  charter. 

The  statute  provides  what  shall  be  the  home  port  of  a  vessel,  (Rev. 
St.  §  4141 ;)  and,  notwithstanding  the  unsatisfactory  results  arising  there- 
from, (Justice  Clifford  in  The  LoUavxinna,  21  Wall.  594,)  the  law  is  that 
every  port  in  the  state  shall  be  considered  a  home  port,  and  all  other  ports 
foreign.  Yet  an  owner  does  not  cease  being  the  owner  by  chartering  his 
vessel  for  a  time,  nor  does  a  charterer,  although  he  may  become  owner  pro 
hac  vice,  become  owner  for  all  purposes.  The  term  "owner"  must  be  mod- 
ified by  the  completion  of  the  description.  He  can  neither  seU  nor  mort- 
gage the  vessel ,  nor  use  her  for  a  different  purpose  from  that  specified .  He 
cannot,  like  the  owner,  complete  an  hypothecation  by  a  mortgage  at  his 
residence,  no  matter  how  much  he  may  need  "wings  and  legs  to  the  for- 
feited hull  to  get  back,  for  the  benefit  of  all  concerned."  The  presump- 
tion is  against  the  tacit  hypothecation  in  the  home  port,  for  it  is  always 
vfithin  the  owner's  power  to  make  an  express  hypothecation  or  mort- 
gage, if  deemed  necessary;  but  this  the  charterer  is  unable  to  do,  and  the 
object  for  which  maritime  liens  and  priority  of  payment  is  recognized  is 
defeated.  The  doctrine  of  the  residence  of  the  charterers  being  accepted 
as  the  home  port  of  the  vessel  is  a  fiction  of  the  law  for  equitable  pur- 
poses, which  will,  I  am  satisfied,  be  set  aside  whenever  the  peculiar  cir- 
cumstances of  a  case  demand.  In  every  case,  the  decision  seems  to 
have  been  based  upon  the  knowledge  of  the  charter,  and  the  duties  of  the 
charterer  under  it,  and  the  unwiUingnesB  of  the  courts  to  aid  the  mate- 
rial-man in  obtaining  from  the  owner  compensation  for  that  which  he 
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had  furnished  at  the  request  and  for  the  benefit  of  the  charterer,  know- 
ing at  the  time  that  the  charterer  had  promised  to  pay.  This  knowl- 
edge has  been  presumed  from  the  fact  of  dealing  with  die  charterer,  and 
not  the  master;  from  public  notice  of  the  charter  by  the  re-enrollment  or 
registry  of  the  vessel;  or  from  direct  information.  The  Norman j  6  Fed. 
Rep.  406;  The  Francis,  mpra;  The  Secret.  15  Fed.  Rep.  480;  The  Wilr 
liam  Cook,  12  Fed.  Rep.  919. 

Admiralty  law  does  not  favor  secret  liens,  contracts,  or  agreements; 
and,  unless  the  owner  takes  some  means  of  giving  notice  of  a  charter, 
the  courts  will  not  aid  him  in  resisting  liens  that  have  been  given  by  the 
master  when  the  party  furnishing  supplies  was  ignorant  of  it,  because 
there  may  have  been  some  unknown  arrangement  which,  when  brought 
to  light,  changes  the  home  port  of  a  vessel,  and  consequently  her  rela- 
tions with  the  commercial  community.  It  does  not  intend  to  assist  own- 
ers in  having  their  vessels  run  at  the  expense  of  merchants  dealing  with 
her  under  the  mibtaken  impression,  caused  by  her  papers  and  the  name 
of  her  home  port  on  her  stern.  The  presumption  of  her  home  port  is  in 
accordance  with  these,  and  the  knowledge  of  their  falsity  must  be  shown 
before  it  can  be  presumed  of  the  mg,terial-man.  It  is  within  the  power 
of  the  owners  who  charter  to  protect  themselves  by  either  providing  for 
new  enrollment  or  registry,  or  taking  a  bond  from  the  charterers,  as  was 
stipulated  for,  but  never  given,  in  this  case.  I  have  found  no  case  where 
any  one  dealing  regularly  with  the  master,  without  notice  that  the  terms 
of  a  charter  protected  the  vessel  from  hypothecation,  has  had  his  lien 
denied  because  the  debt  was  incurred  in  a  port  of  a  state  in  which  a  char- 
terer resided,  nor  do  I  think  such  has  ever  been  declared  as  law. 

Applying  these  principles  to  the  several  libels  before  us,  there  is  but 
little  difficulty  in  arriving  at  a  conclusion.  As  to  the  libel  of  Fine  and 
others,  for  seamen's  wages,  there  can  be  no  question.  It  is  not  denied 
that  the  "services  were  rendered  as  is  alleged,  nor  is  there  any  dispute 
about  amounts.  It  is  true  Fine  was  part  of  the  time  master,  but  he  has 
received  on  account  of  wages  more  than  would  cover  the  time  of  such 
service,  and  he  had  a  right  to  apply  such  payments  to  a  portion  of  the 
debt  for  which  he  had  no  lien.  To  the  seaman  there  is  no  foreign  or 
domestic  ship,  nor  does  he  know  owner  or  charterer.  It  is  his  right  to 
look  to  the  vessel  for  his  wages,  regardless  of  any  business  relations  ex- 
isting between  others.  Judgment  will  follow  for  full  amount  prayed, 
with  costs- 

During  the  time  the  vessel  was  at  Mobile,  Capt.  McKay  was  master 
as  well  as  charterer,  and  there  is  no  question  but  what  it  was  a  foreign 
port,  nor  is  it  shown  or  claimed  that  any  of  the  libelants  had  notice  of 
the  charter  with  one  exception,  and  he  not  until  after  the  supplies  had 
be^h  furnished.  I.  R.  Edwards  furnished  supplies  and  stores,  and 
paid  coal  bills.  He  also  loaned  McKiiy,  as  master,  money  to  be  paid 
on  certain  accounts  which  were  then  liens  upon  the  vessd,  and  a  note 
taken  covering  the  amount.  Judgment  wiU  be  allowed  for  the  full 
amount,  with  interest  from  date  of  note. 

Kling  was  the  proprietor  of  the  machine-shop,  and  put  extensive  re- 
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pairs  upon  the  vessel,  at  the  request  of  McKay,  which  he  states  were 
necessary.  There  can  be  no  question  of  the  validity  of  the  lien,  nor  is 
there  any  as  to  the  amount.     Judgment  in  AiU. 

The  same  may  be  said  of  the  accounts  of  John  Callaghan  for  grocer- 
ies; Chandron  &  Luscher,  paints  and  oik;  William  CottriU,  meats  and 
vegetables;  P.  J.  Gibney,  repairs  on  machinery  and  machinery  sup- 
plies; Stoutz  &  Co.,  dockage,  layage  in  dock,  and  materials  and  labor 
for  carpenters'  repaira;  and  the  Gulf  City  Coal  &  Wood  Company,  who 
loaned  by  its  president  $250  to  pay  seamen's  wages. 

Thus  far  there  has  been  no  difficulty  in  determining  the  rights  of  the 
parties.  There  has  been  no  question  but  what  the  articles,  supplies,  or 
labor  were  furnished,  and  were  proper  and  necessary.  Some  of  them 
have  been  based  upon  money  loaned,  it  is  true,  but  this  is  to  be  placed 
on  the  same  footing  as  the  lien  to  pay  which  it  was  borrowed  and  used. 
Ti\e  Oen.  TompUnSj  9  Fed.  Rep.  620;  !Z7i€  Guiding  Star,  18  Fed.  Rep. 
263;  The  Uumas  Sherlock,  22  Fed.  Rep.  253;  The  Grape  Shot,  9  Wall. 
130;  The  Emily  Souder,  17  Wall.  666. 

But  the  libel  of  the  Mobile  Coal  Company  presents  a  more  difficult 
question.  Albert  G.  Banner,  president  of  that  company,  eays  that  on 
the  fifteenth  of  August  he  furnished  the  Cumberland  with  102  tons  of 
coal,  and,  on  December  30th,  40  tons  more,  and  took  notes  for  the  same; 
and  that  there  is  still  due  $509.  Capt.  McElay,  on  the  other  hand,  says 
that  in  November  he  bought  a  cargo  of  coal  from  the  company,  and  had 
it  shipped  to  Tampa  by  schooner;  that  he  gave  his  note  at  90  days  for 
this  cargo;  and  when  it  became  due  he  borrowed  from  Thomas  M.  Le 
Barron  $300,  which  he  paid  on  account,  and  gave  his  note  for  the  bal- 
ance, $259,  the  amount  of  the  note  presented.  On  the  fifteenth  August 
the  evidence  shows  the  Cumberland  to  have  taken  a  load  of  wood  at 
Tampa,  and  she  could  not  have  been  in  Mobile,  and  I  am  satisfied  that 
Capt.  McKay  is  correct  in  the  date  of  the  transaction,  as  90  days  would 
bring  the  time  up  to  the  time  at  which  the  note  that  is  presented  w^ 
given.  The  Cumberland  was  not  at  that  time  at  Mobile,  but  running 
between  Tampa  and  Key  West,  and  taking  coal  from  Philbrick  at  the 
latter  port.  She  was  Dot  in  need  of  supplies  more  than  she  was  ob- 
taihing  from  parties  in  the  ports  where  she  was.  Capt.  McKay  was  not 
master,  but  was  several  hundred  miles  from  where  she  was  running. 
The  original  note  given  when  he  bought  the  coal  is  not  presented,  but 
he  says  that  he  did  not  state  at  that  time  what  vessel  it  was  for,  and 
that  it  was  not  until  he  was  about  to  renew  it  that  Danner  asked  him 
what  vessel  had  used  it,  and  suggested  that  he  sign  the  new  note  as  mas- 
ter of  the  Cumberland,  as  he  was  at  that  time,  which  he  did. 

At  the  date  of  the  original  transaction  the  credit  could  not  have  been 
given  to  the  vessel.  They  were  dealing  with  the  charterer,  and  in  a 
matter  for  his  benefit  only.  The  giving  a  new  note,  signed  as  master  of 
the  Cumberland,  to  secure  a  debt  which  was  not  at  the  time  a  lien  upon 
the  vessel,  cannot  bind  her,  and  so  much  of  the  claim  as  relates  to  the 
first  purchase  of  coal  must  be  disallowed.  But  in  December,  while  the 
vessel  was  at  Mobile,  and  McKay  master,  and  she  in  need  of  coal  to  re- 
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turn  to  Tampa,  the  libelant  furnished  it,  and  took  a  note  for  $182.     This 
amount,  with  interest  from  April  2d,  will  be  allowed,  with  costs. 

The  libel  of  Thomas  M.  Le  Barron  is  for  money  loaned  McICay  to 
pay  on  account  of  the  original  note  for  the  purchase  of  coal  from  the 
Mobile  Coal  Company,  and  McKay  says  he  told  him  the  purpose  for 
which  he  wanted  and  used  it.  This  can  take  no  better  standing  as  a 
lien  than  the  debt  it  paid,  and  the  libel  must  be  dismissed,  with  costs. 
The  Guiding  Star,  mpra. 

This  brings  us  to  the  debts  contracted  in  what,  under  certain  con- 
structions, may  be  held  to  be  home  ports, — ^Tampa  and  Key  West.  It 
appears  that,  immediately  after  arriving  at  Tampa  with  the  vessel,  Mc- 
Kay, the  charterer,  turned  the  command  of  her  over  to  a  new  master, 
the  change  being  made  June  12th.  On  the  same  day  parties  were  seen, 
and  arrangements  made,  about  supplies,  and  two  bills  of  articles  fur- 
nished, whether  before  or  after  the  change  of  masters  it  does  not  appear; 
nor  does  it  appear  that  at  that  time  the  parties  furnishing  these  supplies 
had  or  had  not  notice  of  the  charter ;  and  I  am  disposed  to  give  them 
the  benefit  of  the  doubt,  and  permit  them  to  recover  for  articles  furnished 
that  day.  After  that  McKay  ceased  to  be  master,  and  parties  dealing 
with  him  could  but  have  taken  notice  that  his  only  interest  was  that  of 
charterer,  and  they  were  dealing  with  him  as  such,  and  not  with  the  vessel 
through  its  officers.  Clarke,  of  the  firm  of  J.  D.  Clarke  &  Co.,  who 
furnished  general  supplies,  provisions,  groceries,  paints,  and  oils,  and 
equipments  in  the  steward's  department,  during  the  time  the  vessel  was 
running  from  Tampa,  says:  "I  did  not  know  how  he  [McKay]  was 
running  her,  but  I  heard  from  hearsay  that  he  had  the  Cumberland 
chartered."  "There  was  no  agreement  between  him  and  me  that  the 
Cumberland  should  be  held  for  these  supplies."  McKay  says:  "I  made 
Arrangements  with  J.  D.  Clarke  &  Co.  to  furnish  her  with  supplies."  "I 
h{id  charge  of  securing  them.  No  one  got  anything  except  by  my  direc- 
tion." "The  agreement  was  that  I  should  settle  every  quarter.  That 
was  when  I  received  my  pay  from  the  government."  After  the  twelfth 
of  June,  Clarke  must  have  been  aware  that  McKay  was  no  longer  master, 
and  that  he  was  dealing  with  him  as  charterer  only.  He  delivered  on 
that  day  $42  worth,  and  for  this  he  may  have  judgment,  but  for  the 
rest  of  his  bill  he  will  have  to  look  to  the  charterer.  It  is  only  when 
the  material-man  deals  with  the  master  that  a  lien  can  be  presumed. 
In  other  case  it  has  to  be  established. 

The  same  principle  applies  to  the  libel  of  James  A.  Moody,  who  sup- 
plied meat  during  the  whole  time.  He  may  have  judgment  for  the 
amount  furnished  June  12th,  but  for  the  rest  of  the  time  his  business 
must  be  presumed  to  be  with  McKay,  on  his  personal  credit. 

In  the  case  of  Hayden,  there  can  be  no  presumption  in  his  favor. 
He  says  McKay  told  him  he  had  chartered  the  steamer,  and  made  ar- 
rangement for  him  to  furnish  her  with  wood.  He  was  not  at  this  time 
master,  and  Hayden  knew  it.  His  libel  must  be  dismissed.  The  same 
in  the  case  of  Davis  for  lightering  wood,  aijd  of  Dillingham  and  Davis 
for  repairs  to  machinery  at  request  of  McKay  when  not  master,  and 
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when,  by  the  circumstances,  they  should  have  been  put  on  their  guard  to 
inquire  as  to  his  relations  with  the  vessel.  Dillingham  admits  that  he 
was  told  that  McKay  had  chartered  the  vessel,  and  that  he  did  the  work 
at  his  and  his  son's  request.  All  the  parties  admit  that  there  was  no 
express  agreement  that  the  vessel  should  be  held  for  these  bills.  The 
Norman,  mpra. 

The  bill  of  S.  T.  Allen  was  for  ice  furnished  by  order  of  the  masters 
of  the  vessel  by  the  steward,  without  any  intervention  of  McKay,  or  pre- 
sumption of  the  relation  he  bore  to  the  boat.  Allen  declares  positively 
he  would  not  have  furnished  it  upon  McKay's  credit.  Judgment  in 
full  for  his  bill  will  be  allowed. 

In  the  cases  of  Clarke,  Moody,  Hayden,  Davis,  and  Dillingham  <fe 
Davis,  owing  to  the  peculiar  circumstances  of  each  case,  there  will  be 
taxed  as  costs  only  the  clerk's  and  marshal's  costs,  leaving  the  proctor's 
fees  in  each  case  to  be  settled  by  their  clients. 

In  the  case  of  Fogarty  <fe  Johnson,  who  furnished  supplies  at  Key  West, 
upon  the  orders  of  the  masters  in  charge,  there  is  nothing  to  show 
that  they  had  either  knowledge  of  McKay's  charter,  or  that  they 
were  aware  that  there  was  an  owner  or  owner  pro  hoc  vice  in  the  state. 
There  was  no  circumstance  which  should  be  held  as  putting  them  upon 
notice  to  inquire  as  to  her  being  a  foreign  or  domestic  vessel.  She 
seemed  by  registry  or  enrollment,  and  name  of  home  port  on  her  stem, 
as  foreign,  and  there  has  been  nothing  shown  to  inform  them  of  the 
falsity  of  these  evidences.  Judgment  for  the  full  amount  of  this  bill, 
with  costs,  is  allowed.     The  Neio  Champion,  supra. 

The  same  conclusion  would  follow  in  the  case  of  Philbrick,  who  fur- 
nished coal  to  the  amount  of  $900  during  November,  December,  and 
January,  upon  the  applications  of  the  masters,  were  it  not  for  one  cir- 
cumstance. He  says  he  had  no  knowledge  of  how  the  boat  was  being 
run ;  that  the  coal  was  furnished  upon  the  credit  of  the  boat,  and  he 
would  not  have  furnished  it  upon  the  credit  of  the  owners  or  McKay ; 
but  he  admits  that  on  the  twentieth  December  he  met  a  party  who 
claimed  to  be  her  owner,  and  informed  him  of  the  charter  and  its  terms* 
This  I  consider  sufficient  to  put  him  upon  his  guard,  and  cause  him  to 
make  inquiries  as  to  the  truth  or  falsity  of  the  statement,  and,  if  he  did 
not,  he  cannot  claim  to  have  been  acting  in  good  faith,  and  without 
notice.  Judgment  will  be  allowed  for  the  amount  of  coal  fui^nished 
before  the  date  when  he  received  this  information,  and  the  rest  dis* 
allowed. 
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Heissenbuttel  r.  Mayor,  Etc.,  of  New  Yobs. 
iDUtrid  Court,  8.  D.  If^w  York.    April  7, 1887.) 

1.  Whabf  and  Wharfinger— Concealed  Dangers— Warntno. 

Owners  of  wharves  and  slips  knowing  them  to  be  dangerous  for  public  use 
are  bound  to  close  them,  or  to  give  -and  maintain  some  conspicuous  notice 
warning  the  public  of  the  danger.  This  applies  equally  to  a  new  landing 
built  to  replace  an  old  one,  until  the  new  landing  is  nt  for  use. 

2.  Same— Case  Stated— TJNEQUAii  Bottom— Implied  Opening  to  the  Public 

Use.  • 

The  defendant  built  a  new  landing,  25  feet  shorter  than  the  old  one,  at  the 
foot  of  One  Hundred  and  Sixth  street,  Harlem  river.  The  old  bottom  of  the 
landing  was  safe.  The  new  dock,  when  completely  finished,  was  unfit  for 
use  because  the  dredging  of  the  bottom  along-side  was  incomplete.  The  libel- 
ant, knowing  of  the  repairs,  and  that  the  work  on  the  dock  itself  was  done, 
but  having  no  knowledge  or  notice  of  any  imperfection  about  the  bottom 
along-side,  sent  a  cargo  of  coal  to  the  dock  seven  days  after  the  completion 
of  the  pier  itself.  In  taking  the  ground,  the  boat  was  broken  in  two  through 
the  unequal  dredging  of  the  bottom.  There  was  no  inclosure  of  the  pier  after 
its  completion,  and  no  notice  or  warning  that  it  was  not  ready  for  use.  Held, 
that  the  circumstances  constituted  an  implied  invitation  to  the  public  to  use 
the  wharf,  in  the  absence  of  an^  notice  or  caution  to  the  contrary;  that  the 
respondent  was  bound  to  keep  it  closed  or  to  give  conspicuous  notice  warn- 
ing the  public  away,  and  was  liable  for  the  damage  for  not  doing  so. 

In  Admiralty. 

On  the  fifth  of  July,  1883,  the  libelant's  boat,  with  a  cargo  of  268  tons 
of  coal,  was  taken  from  Port  Johnston  to  the  landing  in  the  Harlem  river 
at  the  foot  of  One  Hundred  and  Sixth  street,  where  she  was  moored. 
Not  long  after,  in  the  rise  and  fall  of  the  tides,  she  was  broken  in  the  mid- 
dle, through  the  inequality  of  the  bottom  along-side  the  landing,  in  con- 
sequence of  its  having  been  dug  out  immediately  in  front  of  the  landing 
some  four  or  five  feet  deeper  than  immediately  above  or  below,  so  as  to 
render  it  unfit,  for  the  time  being,  for  the  accommodation  of  vessels. 
This  suit  is  to  recover  the  damages. 

The  landing  was  an  old  one,  to  which  the  public  had  been  accustomed 
to  resort.  It  was  formed  by  a  short  pier  projecting  into  the  river,  and 
was  owned  by  the  corporation,  tor  the  use  of  which  it  collected  wharfage. 
The  old  pier  having  become  dilapidated  it  Was  torn  down,  and  a  new  one 
had  jupt  been  built.  To  accord  with  the  newly-adopted  exterior  line  of  the 
Harlem  river,  it  was  not  built  so  far  into  the  stream  as  the  former  dock, 
by  about  25  feet.  The  new  dock  itself  was  built  by  contract;  it  was  fin- 
ished on  the  twenty-ninth  of  June,  about  seven  days  preceding  the  acci- 
dent. The  bottom  in  front  of  the  old  pier  was  even  and  safe.  For  the 
purpose  of  making  the  new  pier  25  feet  shorter,  the  city  had  dredged  the 
space  towards  the  shore  occupied  by  the  old  dock,  but  at  the  time  of  the 
accident  had  not  yet  extended  the  dredging,  as  it  designed  to  do,  and  as 
it  afterwards  did,  both  above  and  below  the  line  of  the  pier,  so  as  to  make 
it  fit  for  vessels  to  land  there.  No  notice  warning  persons  from  the  dock 
was  at  any  time  posted  upon  the  premises.  The  respondent  contended 
that  it  was  not  liable;  because,  though  the  pier  itself  was  finished,  the 
dredging  was  not  completed,  and  because  the  new  dock  had  not  been 
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Opened  to  the  public,  or  vessels  invited  thore,  and  that  the  libelant's  boat 
came  in  her  own  wrong,  and  at  her  own  risk. 

E.  Henry  Laccfmbe^  for  respondents. 

Hyland  &  Zabritlciey  for  libelant. 

Brown,  J.-  There  is  no  dispute  in  regard  to  the  general  rule  that  the 
proprietors  of  wharves  and  slips  are  responsible  for  damages  caused  to 
vessels  coming  to  them  in  the  usual  course  of  business,  when  the  dam- 
age arises  from  defects  of  which  the  owners  have  notice  or  are  chargeable 
with  knowledge.  When  a  wharf  or  slip  becomes  dangerous,  the  law 
imposes  upon  owners  the  duty  of  giving  reasonable  notice  and  warn- 
ing of  the  danger,  in  order  that  the  public,  accustomed  to  resort  to  them, 
may  not  be  entrapped  and  injured.  There  is  no  difference,  in  principle, 
between  repairs  upon  highways  and  upon  wharves  and  slips  in  this  re- 
spect, or  in  the  duty  of  reasonable  caution  to  the  public.  Shear.  &  R. 
Neg.  §§  498,  585.  This  obligation,  and  the  practice,  to  give  warning 
in  some  conspicuous  way  of  any  obstruction  in  highways  that  are  in 
course  of  repair,  are  well  recognized.  The  evidence  shows  a  practice 
somewhat  similar  in  regard  to  wharves  and  slips,  alttiough  it  was  claimed 
that  the  practice  of  inclosing  the  pier  itself  is  rather  for  the  convenience 
of  the  workmen.  But  the  occasional  use  of  a  conspicuous  notice  to  warn 
persons  from  dangerous  piers  or  docks  is  a  matter  of  common  knowledge, 
and  there  can  be  no  doubt  that  the  want  of  any  such  notice  or  caution, 
where  wharves  or  slips  are  daqgerous,  is  l^al  n^ligepce  in  the  proprie-^ 
tor  or  lessee,  as  the  case  may  be.  ' 

Upon  the  completion  of  the  n^w  pier  in  this  case,  it  was  apparently 
ready  for  the  public  use.  There  was  no  notice  or  caution  of  any  kind, 
posted  upon  the  premises  warning  persons  away,  nor  any  person  present 
to  give  such  warning.  The  appearance  of  the  dock  in  a  finish^  condi- 
tion, and  in  its  former  place,  so  far  as  the  public  could  judge,  was  by 
implication  an  invitation  to  the  public  to  make  use  of  it,  in  the  absence 
of  any  caution  to  the  contrary.  It  was  a  virtual  opening  of  the  dock 
for  the  public  use.  It  is  impracticable  that  vessels  navigating  rivers 
should  first  send  ashore  to  make  inquiries  whether  they  can  land  at  a 
dock  apparently  perfect  and^  ready  for  use;  nor,  so  far  as  appears,  is 
there  ordinarily  any  other  mode  of  opening  a  dock  to  the  public  than 
by  putting  it  in  apparent  complete  readiness  for  use,  with  no  notice  to 
the  contrary. 

Doubtless,  the  city  had  a  discretion  as  regards  the  time  when  it  would 
complete  the  dredging^  so  as  to  make  the  landing  fit  for  use;  but  this 
discretion  did  not  release  it  from  its  obligation  not  to  mislead  the  pub- 
lic in  the  mean  time  by  apparently  offering  the  dock  for  use  as  a  land- 
ing without  notice  of  its  concealed  dangerous  character.  In  the  leading 
case  of  Gibha  v.  TrufAees  of  Liverpool  Dochj  6  Hurl.  &  N.  164,  (in  the  ex- 
chequer chamber,)  Coleridge,  J. ,  says:.  "  But  at  all  events  we  think  that 
if  they  [the  defendants]  had  a  discretion,  under  the  circumstances,  to 
let  the  danger  continue,  they  ought,  as  soon  as  they,  knew  of  it,  to  have 
closed  the  dock  to  the  public."    Judgment  was  given  on  that  ground, 
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and  the  decision  was  aflBrmed  in  the  house  of  lords.  L.  R.  1  H.  L. 
93.  If  it  is  a  duty  to  close  a  dock,  it  is  equally  a  duty  to  keep  it  dosed, 
or  to  warn  the  public  from  concealed  dangers. 

The  obligation  to  give  notice  to  the  public  of  any  changed  character 
or  condition  that  renders  such  places  dangerous  has  been  frequently 
recognized,  and  seems  to  me  to  be  justly  applicable  here.  *  In  the  case 
of  Ireland  v,  Oswego^  etc.y  Co,^  13  N.  Y.  526,  Johnson,  J.,  says,  referring 
to  a  corporation  making  repairs  to  a  road,  that "  it  has  no  right  to  place  and 
continue  dangerous  obstructions  in  parts  of  the  highway  where  persons 
of  ordinary  prudence  do  or  will  be  likely  to  travel,  without  some  guard 
or  notice  to  warn  them  of  their  danger."  Page  534.  Denio,  C.  J., 
uses  similar  language.  Railroad  Go.  v.  Banning,  15  Wall.  649,  655, 
660;  Carleton  v.  Francmia,  99  Mass.  216;  Shear.  &  B,  Neg.  §  866. 

The  evidence  does  not  show  any  such  knowledge  on  the  libelant's  part 
as  should  preclude  his  recovery.  He  knew,  indeed,  that  the  old  dock 
had  been  torn  down,  and  a  new  one  put  in  its  place.  He  was  there 
after  the  dock  itself  was  finished,  and  before  the  cargo  of  coal  was  sent; 
and,  as  he  testifies,  supposed  that  all  the  work  was  done,  and  that  the 
dock  was  ready  for  the  accommodation  of  vessels.  There  was  nothing 
to  lead  him  to  any  contrary  supposition,  or  to  suggest  further  inquiry. 
Frank,  the  consignee,  who  ordered  the  cargo  there,  supposed  the  work 
was  done;  and  there  is  no  proof  that  would  charge  either  with  any 
knowledge  that  the  bottom  along-side  the  landing  was  unsafe,  that  the 
previous  dredging  was  only  partiaJ,  or  that  the  city  intended  to  dredge 
more. 

The  case  seems  to  me  to  turn  wholly  upon  the  duty  of  the  corpora- 
tion to  give  notice,  where  the  obstructions  or  unsafe  character  of  the 
landing  are  concealed,  and  are  evidently  liable  to  mislead  others.  The 
two  parties  do  not  stand  upon  the  same  footing.  The  one  has  knowl- 
edge of  the  danger;  the  other  has  not.  To  hold  that  persons  who  ven- 
ture to  use  a  new  dock  apparently  finished  in  place  of  an  old  one  to 
which  they  had  long  been  accustomed  to  resort,  must  first  make  inquir- 
ies, at  some  place  several  miles  distant,  which  the  public  generally  are 
ignorant  of,  and  could  not  ascertain  without  considerable  difficulty, 
would,  as  it  seems  to  me,  be  a  very  unreasonable  requirement.  The 
posting  of  a  conspicuous  notice  on  the  premises  is,  on  the  other  hand, 
so  simple  and  reasonable  a  provision  for  the  protection  of  the  public, 
and  so  strictly  according  to  the  analogies  of  other  similar  cases,  that  I 
cannot  hesitate  to  hold  it  obligatory. 

For  these  reasons  I  must  allow  a  decree  for  the  libelant,  with  costS| 
with  a  reference  to  compute  the  damages. 
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Batghsldeb  and  anoiher  v.  Insubance  Co.  of  Nobth  Amebiga,^ 

LDiBirict  Court,  E.  JD.  Penmylvania.    April  1, 1887.) 

L  In  bxtbangb— Mabxi^b— Sbawobthinebb  ot  Ybssbl—- Bxtbden  of  Pboof. 

Ordinarily  the  burden  of  proving  that  a  vessel  was  nnseaworthy  at  the  time 
an  ihsurance  on  the  cargo  was  effected  is  on  the  insurer;  but  where  a  vessel 
has  been  forced  to  put  back  into  port  by  a  storm,  and  an  insurance  is  then 
effected,  and  the  voyage  resumed  without  notice  to  the  insurers  of  the  storm, 
the  burden  is  shifted,  and  the  insured  must  show  th^t  the  vessel  was  sea- 
worthy when  she  made  the  second  start. 

2.  Same— SnBVB yobs'  Repobt. 

Unless  overcome  by  competent  evidence,  the  report  of  the  surveyors  of  a 
port  is  sufHcient  evidence  that  a  vessel  is  seaworthy. 

8.  Sake—Loss  before  aot)  after  Inbubaii^ce. 

When  part  of  the  damage  to  a  cargo  was  sustained  prior  to  the  placing  of 
the  insurance,  and  no  notice  of  such  damage  given  to  the  Insurers,  the  duty 
of  ascertaining  what  part  of  the  loss  occurred  before  and  what  after  the  in- 
surance devolves  on  the  insured. 

In  Admiralty. 

Driver  &  OoulMonj  for  libelants. 

Charles  GUhhonSy  Jr.^  for  respondent. 

BuTLEB,  J.  The  libelants,  lumber  merchants  at  Norfolk,  Virginia, 
chartered  the  barge  Americus  in  February,  1884,  to  carry  a  cargo  of 
lumber  from  their  landing  below  Norfolk,  to  Philadelphia.  Soon  after, 
the  barge  took  on  about  200,000  feet,  and  proceeded  to  Norfolk.  On 
the  eighteenth  of  the  same  month  she  started  up  the  bay  in  tow  of  the 
tug  Monitor.  During  the  night  of  the  eighteenth,  while  the  barge  and 
tug  were  lying  at  anchor  near  Hampton  bar,  below  Fortress  Monroe,  a 
heavy  gale  arose,  which  continued  during  the  next  day  and  night,  and 
about  9  o'clock  p.  m.  of  the  nineteenth,  caused  both  vessels  to  drag  and 
ground  upon  the  beach.  The  barge  remained  there  for  three  days,  and 
was  then  taken  off  by  wreckers,  (who  first  removed  the  deck  load,)  and 
conveyed  to  Norfolk,  where  she  remained  for  several  days.  She  had 
taken  in  some  18  inches  of  water  as  she  lay  on  the  beach,  which  was 
pumped  out.  While  at  Norfolk  a  survey  was  made,  and  she  was  re- 
ported tight  and  safe  for  her  contemplated  voyage.  On  the  twenty- 
seventh  of  February  she  again  left  Norfolk,  in  tow  of  the  tug  Rattler,  and 
proceeded  up  the  bay.  After  being  out  for  several  hours,  she  encoun- 
tered another  severe  storm,  which  caused  her  to  roll  and  pitch  danger- 
ously. After  passing  the  Horse-shoe  bar  she  leaked  badly,  and  was  in 
such  condition  as  to  make  it  necessary  to  enter  the  York  river  for  har- 
bor^  where  she  came  to  anchor  about  midnight.  The  storm  continued 
during  that  night,  and  the  next  day  and  night.  She  filled  with  water 
soon  after  the  leak  was  discovered,  and  a  part  of  the  deck  load  was 
washed  off  and  lost4     After  the  storm  abated  she  was  taken  to  the  Plan-* 

1  Beported  by  C.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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katank  river,  and  beached.  Another  barge  was  obtained,  and  the  lum- 
ber taken  by  it  to  Philadelphia.  After  the  Americus  had  been  towed 
to  Baltimore,  it  was  ascertained  that  she  had  a  hole  under  her  bilge, 
apparently  made  by  striking  against  some  hidden  obstruction.  The 
lumber,  when  delivered,  (saving  what  had  been  on  deck,)  was  wet,  mil- 
dewed, and  stained.  Previously,  on  the  twenty-seventh  of  February, 
Batchelder  and  Collins  had  efiFected  insurance  on  the  lumber  in  the  sum 
of  $2,000,  with  the  respondent.  When  the  insurance  was  efifected  the 
company  was  not  informed  of  the  first  storm,  and  grounding  of  the 
barge  or  wetting  of  the  cargo. 

The  defense  set  up  to  the  claim  under  the  policy  is  two-fold:  Firsts  that 
the  barge  was  imsea worthy;  and,  secondj  that  important  facts  were  sup- 
pressed. 

As  respects  the  first,  it  must  be  conceded,  I  think,  that  the  burden  of 
proof  is  on  the  libelants.  Ordinarily,  in  such  an  issue,  this  is  otherwise. 
But  the  facts  stated  in  the  libel  respecting  the  first  storm,  and  grounding  of 
the  vessel,  are  sufficient  to  shift  the  burden.  In  the  absence  of  evidence 
to  the  contrary,  I  think  it  must  be  presumed  that  the  consequences  of 
this  storm  and  grounding  would  render  the  vessd  temporarily  unsea- 
worthy.  The  libelants'  counsel  seem  to  have  entertained  this  view, 
and  prepared  themselves  to  meet  it»  by  producing  testimony  to  the  vessel's 
condition  when  she  left  Norfolk  the  second  time.  As  we  have  seen,  the 
surveyors  reported  her  in  good  condition.  If  this  report  was  unattacked 
it  would  be  conclusive.  It  is  not  attacked  by  direct  testimony  that  it  is 
untrue.  It  is,  however,  severely  criticised;  the  survey  is  said  to  have 
been  cardessly  made,  with  little  or  no  examination;  and  it  is  urged  that, 
in  view  of  the  grounding,  and  the  severe  strain  to  which  the  barge  was 
subjected  during  the  first  storm,  it  is  not  reasonable  to  believe  that  she  es- 
caped serious  injury:  and  therefore  that  the  surveyors'  report  is  entitled  to 
little  or  no  weight;  especially  in  view  of  the  manner  in  which  the  survey 
was  made.  This  was  urged  with  much  earnestness  and  ability,  and  I  have 
deemed  it  worthy  of  serious  consideration.  It  seems  to  me  that  the 
survey  was  not  as  fall  and  minute  as  it  might,  and  probably  should, 
have  been.  Still,  however,  the  surveyors,  who  were  disinterested,  ex- 
perienced, and  competent,  considered  it  sufficient  to  warrant  the  judg- 
ment they  expressed;  and  those  who  had  it  made  were  interested  to  see 
that  it  was  suflRciently  thorough.  I  attach  no  weight  to  the  circumstance 
that  one  of  the  surveyors  is  an  agent  of  the  respondents.  At  the  time  of 
this  survey  the  respondents  had  no  interest  involved,  and  in  assisting  to 
make  it  he  in  no  respect  represented  them. 

There  are  other  facts  bearing  on  the  question  under  consideration,  of 
great  significance.  The  filling  of  the  barge  during  the  second  storm,  and 
the  beaching  which  became  necessary,  resulted  from  the  hole  in  her  side, 
under  the  bilge.  This  is  entirely  clear.  If  the  hole  was  made  during 
the  second  storm,  it  settles  the  question  against  the  respondents.  If  made 
during  the  first,  it  settles  the  question  the  other  way.  It  is  evident  that 
this  hole  did  not  exist  when  the  barge  left  Norfolk  the  second  time.  If 
it  had  been  made  during  the  first  storm,  or  when  she  was-aground|  near 
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Portress  Monroe,  she  wonld  have  immediately  filled  with  i^ater.  As  the 
libelants'  witnesses  say,  she  could  not  have  run  the  distance  of  her  length 
with  such  a  hole,  without  filling,  Y^t  she  was  taken  back  to  Norfolk, 
where  she  laid  for  several  days,  without  exhibiting  any  material  leakage. 
Of  course,  as  she  lay  upon  the  bottom  near  Fortress  Monroe,  her  seams 
would  open  slightly,  and  some  water  be  taken  in.  The  comparatively  small 
quantity  she  took  in,  can  thus  be  accounted  for.  When  she  left  Norfolk 
again,  and  as  she  passed  up  the  bay,  she  did  not  leak  materially,  if  at 
aU.  It  must  be  concluded,  therefore,  that  the  hole  did  not  exist  at  that 
time.  It  cannot  be  supposed  that  the  planks  at  this  part  had  been  pre- 
viously so  injured  as  to  render  them  unsafe,  and  thus  lead  to  the  disas- 
ter which  foUowed.  The  hole  was  evidently  made  by  Striking  against 
some  obstruction  under  water.  It  would  be  unreasonable  to  believe  that 
she  struck  at  this  point  against  such  an  object,  during  each  storm,  and 
that,  though  rendered  unsafe  by  the  first  blow,  the  hole  was  not  actually 
made  or  completed  until  the  second.  I  esteem  it  quite  clear  that  some 
such  obstruction  was  encountered  during  the  second  storm,  possibly  in 
passing  the  Horse-shoe  bar,  and  that  the  injury  was  thus  inflicted.  As 
the  hole  is  the  only  cause  or  evidence  of  the  vessel's  unseaworthiness  at 
the  time  she  filled  and  was  beached,  it  must  be  concluded  that  she  was 
seaworthy  when  she  left  Norfolk,  and  up  to  the  time  it  was  made. 

As  respects  the  second  question,  I  find  no  evidence  of  the  suppression 
of  any  fact  material  to  the  contract  of  insurance.  The  insurers  were  not 
aware  of  the  first  grounding  of  the  vessel.  This,  however,  is  unimpor- 
tant. They  did  not  insure  h^.  The  libelants  were  not  called  upon  to 
make  any  statement  respecting  the  vessel  in  which  their  cargo  was  to  be 
carried.  They  warranted  her  seaworthy.  The  entire  responsibility  re- 
specting her  condition  was  upon  them.  No  matter  what  they  might 
represent  or  withhold,  if  the  vessel  was  not  seaworthy,  the  insurers  were 
relieved,  and  the  insured  lost  the  benefit  of  their  policy »  Having  this 
guaranty,  the  insurers  had  no  interest  in  the  vessel  calling  for  informa- 
tion. They  were  not  informed,  either,  that  the  cargo  had  been  wet. 
This  also  seems  to  be  unimportant.  The  policy  covers  future  risk  sim- 
ply; and  the  respondents  are  bound,  therefore,  only  for  such  future  loss 
as  can  be  proved.  I  do  not  think  the  rules  of  law  governing  cases 
where  there  is  suppression  of  material  facts,  have  any  application  here. 
Nothing  was  suppressed  respecting  the  risk  assumed, — ^future  injury  to 
or  loss  of  the  cargo.  The  previous  wetting  could  hav.e  no  influence  on 
this. 

What  extent  of  injury  was  sustained  to  the  cargo  after  the  date  of  the 
policy  is  not  shown,  and  the  subject  must  go  to  a  commissioner.  Some 
part  of  the  lumber  was  washed  off,  and  thus  lost.  The  remainder  was 
wet,  and  became  mildewed  and  stained.  How  much  the  injury  is  due 
to  the  second  wetting,  it  may  possibly  be  difiicult  to  ascertain.  The  libel- 
ants must,  however,  ascei-tain  it  with  reasonable  certainty,  or  be  denied 
this  part  of  their  claim.  Under  the  circumstances,  ,the  burden  of  dis- 
tinguishing between  the  consequences  of  the  two  occasions  when  the  lum- 
ber was  wet,  is  upon  them.     I  have  not  alluded  to  the  towage  of  a  raft 
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astern,  as  this  method  of  making  up  a  tow  m  such  navigation  is  usualy 
and  therefore  is  unimportant  to  the  case. 

A  decree  must  be  entered  sustaining  the  libel. 


The  BossENn  Castle. 

DiLLENBAGK  V.  ThE  BoSBEND  CaSTLB. 
(Diatriet  Court,  8.  D.  Nem  Ywh.    AprU  5, 1887.) 

1.  Shipping— Chartbr-Partibs— Refusal  to  Take  Goods— Rule  of  DAifAOSS 

— LrvB-STOCK— Profits  Excluded. 

Upon  a  refusal  by  the  Bhip  to  receive  goods,  parsuant  to  charter,  for  trans- 
portation  to  a  foreign  port,  the  rule  of  damages  is:  (1)  The  difference  in  the 
market  price  of  transportation;  or,  (2)  if  there  be  no  market  price  and  the  ad- 
venture is  not  broken  up,  the  actual  cost  of  subsequent  transportation  by  an- 
other vessel,  together  with  the  expense,  in  the  case  of  live-stock,  of  keeping 
the  stock  for  a  reasonable  time  until  other  transportation  could  be  procured, 
with  an  allowance  for  depreciation,  and  the  difference  in  the  market  value,  if 
any,  during  the  delay.  Wheresuch  proof  is  available,  it  affords  a  complete 
indemnitv  by  a  rule  comparatively  simple,  and  complicated  computations  of 
estimated,  profits,  not  alleged  in  the  pleadings,  should  be  excluded. 

2.  Tender— Payment  into  Court— Acceptance— Costs. 

A  tender  and  payment  into  court  is  a  continuing  offer,  which  may  be  ac- 
cepted at  any  time.    The  libelant  is  entitled  to  the  benefit  of  the  amount  de- 
f)osited  at  all  events;  but  if  he  does  not  accept  the  offer,  and  in  subsequent 
itigation  recovers  no  more,  he  must  pay  costs  from  the  time  of  the  deposit. 
8.  Same— Case  Stated— Carriage  op  Sheep— Foreign  Market. 

The  libelant  contracted  for  the  right  to  transport  sheep  on  the  deck  of  the 
steamer  R.  C.  from  New  York  to  Newcastle.  Afterwards  the  R.  C.  refused 
to  take  the  sheep.  The  libelant  in  the  mean  time  had  sold  the  right  of  trans- 
portation of  a  portion  of  the  sheep  at  an  advanced  rate  of  25  cents  per  head. 
The  residue  were  transported  to  Bristol,  England,  bv  another  steamer  that 
sailed  six  days  afterwards,  and  arrived  at  nearly  the  same  time.  There 
was  no  substantial  difference  between  the  market  at  Bristol  and  at  New- 
castle. It  appearing  that  there  wa?  no  market  price  for  the  transportation  of 
sheep  at  New  York  at  the  time  of  the  breach  of  the  charter,  and  there  being 
no  averment  of  special  damage,  A^&f,  that  the  rule  of  damages  was  (1)  the  act- 
ual loss  of  25  cents  per  head  upon  the  rights  sold;  (2)  upon  the  residue,  the 
difference  in  the  actual  cost  of  subsequent  transportation  to  Bristol,  with  the 
expense  for  keeping  the  sheep  daring  the  delay,  and  the  depreciation  and  dif- 
ference in  the  market  price  in  the  mean  time,  if  any. 

Exceptions  to  Commissioner's  Report. 

George  C.  Ccffin^  for  libelant 

Biitlery  Stmnian  &  Hubbard  and  Win,  Mynderee^  for  claimant. 

Brown,  J.  On  the  sixteenth  of  July,  1879,  by  a  charter  executed 
by  the  agents  of  the  Rossend  Castle,  the  libelant  became  entitled  to  load 
all  the  available  space  on  deck  for  the  transportation  of  sheep  from  New 
York  to  Newcastle  on  Tyne  at  five  shillings  per  head,  allowing  five  su- 
perficial feet  to  each  sheep.  The  deck  space  was  sufiicient  for  from  800 
to  l,pGQ  sheep,     Thef  ship  sailed  on  the  eigl|ith  of  August  fpUp wing. 
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About  the  first  of  August  the  libelant  was  notified  that  the  sheep  could 
not  be  taken  on  board.  This  suit  "was  brought  to  recover  damages  for 
breach  of  the  charter.  All  objection  to  the  form  of  the  action  in  rem 
being  waived,  the  only  question  is  as  to  the  amount  of  damages. 

The  libelant  sold  his  right  to  transportation,  as  respects  650  of  the 
sheep,  at  an  advanced  rate  of  25  cents  per  head.  By  the  breach  of  the 
charter  he  was  deprived  of  this  advance,  and  his  damages,  as  respects 
650  of  the  sheep,  are  therefore  $162.50,  with  interest  from  August  1, 
1879,  which  the  commissioner  has  reported. 

As  respects  tHe  remaining  850,  a  long  and  laborious  litigation  has 
been  carried  on  in  the  libelant's  endeavor  to  prove,  as  the  rule  of  dam- 
ages, the  profits  he  might  have  made  by  the  transportation  of  the  sheep 
to  Newcastle.  A  great  deal  of  evidence  has  therefore  been  given  con- 
cerning all  the  items*  entering  into  such  a  computation, — the  market 
price  of  the  sheep  here,  the  cost  of  keeping  them  here,  the  cost  of  keep- 
ing them  on  board  ship,  the  probable  mortality,  and  the  estimated  de- 
preciation in  weight  and  in  quality  upon  the  voyage,  the  estimated  aver- 
age weight  at  Newcastle,  their  miarket  price  there,  and  the  expenses  and 
charges  in  marketing  them  at  Newcastle.  As  the  result  of  all  the  evi- 
dence on  these  points,  and  under  this  mode  of  ascertaining  the  damages, 
which  was  that  insisted  upon  by  the  libelant,  the  commissioner  has 
found  that  the  libelant  sustained  no  loss  by  the  breach  of  the  charter, 
as  respects  the  350  sheep,  because  he  finds  that  the  transportation  and 
marketing  of  these  sheep  at  Newcastle  would  have  been  attended  by  a 
loss  of  869.85.  Upon  numerous  exceptions  by  the  libelant,  an  elabo- 
rate argument  has  been  made  touching  almost  all  the  material  items  en- 
tering into  the  above  mode  of  computing  damages. 

I  cannot  sustain  the  mode  of  ascertaining  damages  adopted  by  the 
parties.  Where  there  are  different  modes  of  ascertaining  the  actual  loss, 
that  which  is  simple  and  direct,  and  which  affords  a  complete  indem- 
nity, should  be  adopted,  rather  than  a  different  mode  that  is  complicated 
by  many  uncertain  and  hypothetical  elements.  Had  there  been  any  mar- 
ket price  for  the  transportation  of  sheep  at  New  York,  the  difference  be- 
tween the  contract  price  of  transportation  and  the  market  price  at  the 
time  of  the  breach  of  the  charter,  together  with  the  cost  of  keeping  the 
sheep  a  reasonable  time  until  other  transportation  could  be  secured,  and 
the  expense  of  obtaining  another  charter,  (the  foreign  value  remaining 
the  same,)  would  furnish  complete  indemnity;  and  that  would  therefore 
,  be,  in  the  absence  of  any  plea  of  special  damage,  the  proper  rule  of  dam- 
ages. Ogden  v.  Marshall,  8  N.  Y.  340;  Featherston  v.  WilMnson,  L.  R.  8 
Exch.  122.  In  this  case  there  was  no  such  established  business  in  the 
transportation  of  sheep  as  fixed  a  market  price.  This  would  let  in  the 
next  best  evidence  as  proof  of  the  actual  loss.  Rice  v.  Mariley,  66  N.  Y. 
82,  88;  Harris  v.  PaimmaR.  Go.,  58  N.  Y.  660,  3  Bosw.  7,  5 Bosw.  312. 

The  libelant,  however,  shortly  after^'ards,  procured  transportation  of 
the  same  sheep  from  New  York  to  Bristol,  England,  on  board  the 
steamer  Bristol,  which  sailed  from  New  York  six  days  only  after  the 
Rossend  Castle,  and  arrived  at  nearly  the  same  time  as  the  Bossend  Cas- 
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tie.  The  rule  invoked  by  the  libelant  can  only  be  properly  applied 
when  the  adventure  has  been  broken  up  by  the  breach  of  contract,  or 
when  there  is  no  simpler  rule  of  indemnity  practicable.  Bracket  v.  M> 
iVair,  14  Johns.  170.  The  adventure  in  this  case  was  not,  in  effect, 
broken  up.  Through  transportation  by  the  Bristol  the  libelant  has  had 
substantially  the  benefit  of  his  proposed  adventure.  Except  some  slight 
charges  for  transportation,  there  was  no  material  difference  between  the 
market  at  Bristol  and  the  market  at  Newcastle, — no  such  difference  as 
would  justify  the  libelant  in  treating  his  adventure  as  entirely  broken  up 
by  the  breach  of  the  charter,  or  in  claiming  hypothetical  profits  as  the 
rule  of  damages.  The  simple  rule  which  affords  indemnity  in  this  case, 
therefore,  is  the  difference  in  the  rate  of  transportation  contracted  for  and 
that  paid  to  the  Bristol,  together  with  the  expenses  of  the  delay  in  reach- 
ing the  English  market,  if  any,  and  perhaps  some  allowance  for  depre- 
ciation during  that  delay,  and  the  difference,  if  any,  between  the  New- 
castle and  Bristol  markets, 

The  additional  documentary  evidence  submitted  upon  the  hearing  of 
the  exceptions  would  indicate  that  the  price  of  transportation  by  the 
Bristol  was  only  $1  per  head,  or  22  cents  less  per  head  than  that  agreed  on 
by  the  Rossend  Castle.  I  am  satisfied,  also,  that  at  least  100  sheep 
should  be  deducted  from  the  number  of  1 ,000  claimed  for  the  libelant 
under  the  charter,  since  the  whole  number  of  1,000  would  require  all 
the  hatches  to  be  occupied.  By  the  proper  rule  of  damages,  the  sum  of 
$400,  besides  costs,  tendered  and  deposited  in  the  registry  of  the  court 
by  the  defendant  .on  the  twenty-seventh  of  October,  would  more  than  in- 
demnify the  libelant  for  his  loss,  including  interest. 

A  tender  and  payment  into  court  constitute  an  admission  that  the 
amount  tendered  is  due,  and  is  a  continuing  offer,  which  can  be  availed 
of  at  any  time.  1  Saund.  33,  note  2;  Siurw  v.  Miles,  3  Cliff.  608;  ne 
Walter  W.  Pharo,  1  Low.  437,  438;  Becker  v.  Bom,  61  N.  Y.  317,  322; 
Murray  v.  BeUivme^  1  Wend.  191;  Slack  v,  Brawuy  13  Wend.  390.  Rule 
72  of  this  court,  which  requires  that  a  tender,  to  be  of  any  avail,  shall 
be  deposited  in  court  to  abide  its  order  or  decree,  was  designed  to  adopt 
to  that  extent  the  common-law  practice,  instead  of  the  looser  practice 
countenanced  to  some  extent  in  other  courts  of  admiralty .  2  Pars.  Shipp. 
&  Adm.  484,  The  libelant  is  therefore  entitled  to  the  sum  deposited  in 
court!  for  his  principal,  interest,  and  costs,  less  the  costs  of  the  claimant 
from  the  time  of  the  tender. 
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Sbtes  V.  WoBTHiNGTON  and  others. 

(Cfircuii  Court,  8.  D.  Kao  York,    AprU  12,  1887.) 

1.  Plbadwo— Equrrr— Plea  in  Abatbment— Akother  Burr  Pbitoiwo. 

To  a  bill  against  W.  and  others,  a  plea  averring  the  pendency  of  another  snit 
by  complainant  against  W.  must  be  overruled,  since  the  plea  of  another  suit 
pending  is  good  only  vrhen  the  first  suit  is  between  all  the  same  parties. 
8.  BAMB—TRADB-MAiiKB—IiTFiaNOEHENT— Master  and  Servant. 

An  averment  in  the  plea  that  W.'s  co-defendants  were  only  his  servants 
and  agents  does  not  make  W.  the  sole  true  defendant,  and  thus  render  the 
plea  good,  since  agents  and  servants  are  liable  Jointly  and  severally  with 
their  masters  for  their  torts  of  misfeasance,  like  infringements  of  trademarks. 

In  Equity.     Bill  for  injunction  and  an  acc5oanting. 
G.  0.  tydinghuyseny  for  complainant. 
George  A.  Blacky  for  defendants. 

Wallace:,  J.  The  plea  which  has  been  set  down  for  argument  must 
be  overruled,  because  the  plea  of  another  suit  pending  is  good  only  when 
the  first  suit  is  between  all  the  same  parties,  and  a  full  decree  can  be  had 
therein  respecting  the  matters  of  the  second  suit.  Neither  of  these  con* 
ditions  exist  in  the  present  case.  The  bill  alleges  that  the  several  de- 
fendants, including  Richard  Worthington,  have  been  guilty  of  joint  acts 
of  infringement  of  the  complainant's  trade-mark,  and  it  prays  for  an  in- 
junction and  an  accounting  against  all  the  defendants.  The  plea  avers 
the  pendency  of  another  suit  brought  by  the  coipplainant  against  Rich- 
ard Worthington  for  the  same  matters,  and  also  avers  that  the  defend- 
ants other  than  Richard  Worthington  were  his  agents  and  servants  in  do- 
ing the  wrongful  acts  complained  of.  It  is  not  necessary  to  the  suffi- 
ciency of  a  plea  of  another  suit  pending  that  the  former  suit  should  be 
precisely  between  the  same  parties  as  the  latter.  Story,  Eq.  PI.  §  738. 
.No  person  should  be  made  a  party  who  has  no  interest  in  the  suit,  and 
against  whom  no  decree  can  be  had  at  the  hearing;  and  for  this  reason 
a  person  who  is  a  mere  agent  for  another  in  the  transactions  in  contro- 
versy ought  not  generally  to  be  made  a  party  defendant,  unless  his  pres- 
ence is  necessary  for  the  purposes  of  discovery.  See  Earl  of  Egmmd  v. 
Smiih,  6  Ch.  Div.  469;  Atirnxd  v.  Small,  6  Clark  &  P.  352;  Weine  v. 
TTardfe,  L.  R.  19  Eq.  171»  And  it  has  been  held  in  suits  for  infringe- 
ments of  patents  that  there  is  a  class  of  agents,  such  as  mere  workmen  in 
the  employ  of  a  manufacturer,  against  whom  there  can  be  no  recovery, 
although  they  may  have  participated  somewhat  in  the  acts  of  infringe- 
ment. DdaTU)  V.  &oft,  Gilp.  498;  Vniied  Nwkd  Go.  v.  Warthingtm,  13 
Fed.  Rep.  393.  But  ordinarily,  the  infringer  cannot  escape  responsibil- 
ity by  showing  that  he  was  acting  for  another.  Maliby  v.  Bobo,  14 
Blatchf.  53;  Steiger  v.  Heidelberger,  4  Fed.  Rep.  455. 

In  torts  of  misfeasance,  like  the  violation  of  a  trade-mark,  agents  and 
servants  are  personally  liable  to  the  injured  party.  Bell  v.  Joesdyii^  3 
Gray,  309;  RichardBon  v.  KimbdU^  28  Me.  463]  MUch^Q  v.  Hammiy,  13 
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How.  115;  PMpa  w.Wait,  30  N.  Y.  78.  All  persons  procuring  or  as- 
sisting in  the  commission  of  a  trespass  are  principals  in  the  transaction, 
and  both  the  master  who  commands  and  the  servant  who  does  the  act 
of  trespass  may  be  made  responsible  as  principals,  and  may  be  sued 
jointly  or  severally  for  damages,  as  the  injured  party  may  elect.  lAght- 
ner  v.  Brooks,  2  Cliff.  287.  A  joint  action  will  lie  against  the  principal 
and  agent.  Wright  v.  WUcox,  19  Wend.  343.  If  separate  actions  ara 
brought  against  several  joint  trespassers,  the  plaintiff  may  jjroceed  to 
judgment  in  all;  and  the  judgment  against  one  is  not  a  bar  to  a  trial  and 
recovery  against  the  others,  although  there  can  be  but  one  satisfaction. 
lAvingston  v.  Bidiop,  1  Johns.  289. 

It  follows  that  the  defendants,  although  they  were  only  the  agents  or 
servants  of  Richard  Worthington  in  doing  the  wrongful  acts  sought  to  be 
restrained,  and  for  which  damages  are  claimed,  are  responsible  to  the 
complainant,  and  the  complainant  has  the  right  to  pursue  them,  and  ob- 
tain the  relief  prayed  for,  although  he  is  pursuing  Richard  Worthington 
at  the  same  time  in  another  suit  for  the  same  wrongs.  The  facts  allied 
in  the  plea  may  authorize  an  application  by  Richard  Worthington  to  stay 
the  prosecption  of  the  first  suit  ag|(inst  him  during  the  pendency  of  the 
present  suit,  but  they  are  insufficient  for  tlie  purposes  of  a  plea. 


Allen  and  others  v.  Galloway  and  another. 
(Oireuit  Court,  W.  D.  Tmneseee.    March  6, 1887.) 

1.  BquiTT— Mistake  of  Law. 

Whatever  rule  may  prevail  elsewhere,  there  can  be,  in  the  equity  courts  of 
the  United  States,  no  relief  from  a  mistake  of  law. 

2.  Samk— Case  in  Jubqmbnt— Pabtnership  Assets— Appropriation  to  Indi- 

vidual Debts. 

Where  the  creditor  of  an  Individual  partner  appropriated,  in  part  payment 
of  his  claim,  a  balance  due  from  himself  to  that  partner's  firm,  but  upon  gar- 
nishment was  compelled  to  pay  the  amount  so  appropriated  to  a  creditor  of 
the  firm,  held,  that  a  compromise  settlement,  penain^  the  garnishment,  made 
in  the  belief  that  the  appropriation  was  valid,  would  not  oe  set  aside  on  the 

Sound  of  mistake,  upon  the  appropriation  being  afterwards  decided  invalid, 
ere  being  no  element  of  deception  by  misrepresentation  or  other  fraud/nor 
any  mistake  as  to  the  facts. 

In  Equity. 

Plaintiffs  are  cotton  factors  at  New  Orleans,  and  defendants  were  a 
firm  of  merchants  in  Tennessee,  shipping  cotton  to  them.  Plaintiffs  owed 
the  defendant  firm  a  balance  on  account.  During  the  season,  Galloway, 
one  of  the  defendants,  opened  an  account  mdividuaJly  with  plaintiffs, 
shipping  cotton  to  secure  his  margins  for  speculations  in  cotton  futures. 
Upon  this  account  he  owed  a  large  balance  to  plaintiffs.    Defendants,  be> 
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coming  insolvent,  made  an  assignment,  and  thereupon  Carter  Bros,  at- 
tached by  garnishment  the  balance  due  the  firm  in  plaintiffs'  hands. 
After  the  garnishment  was  levied,  the  plaintiffs,  on  the  authority  of  a 
letter  from  the  individual  partner  written  in  the  name  of  the  firm,  trans- 
ferred the  balance  due  the  firm  as  a  credit  to  the  individual  account, 
leaving  still  a  balance  due  from  the  individual  partner  to  plaintiffs'  firm. 
This  letter  was  written  a  few  weeks  before  the  defendants'  assignment; 
was  signed  "Galloway  &  Burns,  per  W.  H.  G.;"  and  in  substance  di- 
rected plaintiffs  to  protect  his  future  contracts,  saying  he  had  that  day 
shipped  them  four  bales  of  cotton  "as  margin,"  and  would  ship  more 
soon.  The  firm  afterwards  acquiesced  in  this,  and  did  not  forbid  or 
object  to  it,  although  Burns  did  not  know  of  it  until  after  the  failure 
and  the  subsequent  transactions.  The  attaching  creditors,  however,  de- 
nied the  validity  of  the  appropriation,  and  the  garnishment  was  decided 
in  their  favor  in  the  supreme  court  of  Louisiana.  While  that  suit  was 
pending,  the  defendants,  through  their  assignee,  offered  in  writing  terms 
of  compromise  to  all  their  creditors  at  33  J  per  cent. ;  the  plaintiffs  being 
set  down  in  the  writing  as  creditors  of  the  firm  at  the  sum  remaining  after 
the  above-mentioned  transfer.  This  compromise  Carter  Bros,  signed, 
saying  in  their  agreement,  "except  that  part  of  their  debt  which  is  con- 
sidered secured,"  and  afterwards  plaintiffs  also  accepted,  and,  being  paid, 
executed  a  receipt  in  full  of  all  demands  against  the  firm,  or  either  of 
them.  When  plaintiffs  had  lost  the  garnishment  suit,  and  were  com- 
pelled to  pay  the  balance  to  Carter  Bros.,  they  at  first  sued  the  defend- 
ants at  law  in  this  court  upon  the  balance  of  the  account  after  crediting 
the  compromise  payment,  and  eliminating  the  amount  paid  to  Carter 
Bros.  But  at  the  trial  they  took  a  nonsuit,  and  then  filed  this  bill  to 
cancel  the  settlement  and  receipt  as  a  mistake  concerning  the  amount 
due. 

McOorry  &  Bondj  for  plaintiffs. 

Henry  O.  Towns^  for  defendants, 

Hammond,  J.  Whatever  rule  may  prevail  elsewhere,  there  can  be, 
in  the  equity  courts  of  the  United  States,  no  relief  from  a  mistake  of 
law.  Hunt  v.  Rousmaniere,  1  Pet.  1,  15;  Bank  of  U.  S.  v.  Daniel,  12 
Pet.  32,  65;  Railrodd  Co.  v.  Sautter,  13  Wall.  517,  524;  Uptm  v.  Tribit- 
cock,  91  U.  S.  45,  50,  51;  Lambom  v.  Gmnty  Ccm'rs,  97  U.  S.  181,  185; 
Snell  v.  Inmrance  Co.,  98  U.  S.  85,  90,  92;  U.  S.  v.  Ames,  99  U.  S.  35, 
46,  47. 

It  was  distinctly  proclaimed  in  Snell  v.  Insurance  Co, ,  supra^  that  the 
ruling  in  that  case  was  not  to  be  considered  as  any  departure  from  the 
general  and  salutary  principle  to  which  the  court,  had  always  adhered. 
And  most  of  the  above  cases  will  illustrate  the  application  of  it  to  facts 
like  those  we  have  here.  In  the  case  just  cited  the  judgment  is  founded 
on  the  fact  of  a  misrepresentation  of  the  legal  effect  of  the  words  used  in 
a  policy  by  the  agent  of  the  insurance  company,  innocently  made,  no 
doubt,  but  nevertheless  operating  as  a  deception  of  one  party  to  the.con-: 
tract  by  the  other,  in  a  case  where  the  party  misled  might  reasonably  rely 
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Upon  the  other  for  a  correct  selection  of  the  proper  form  of  contract,  to 
accomplish  their  agreement. 

But  in  this  case  there  is  no  circumstance  like  that,  or  anything  ap- 
proaching it.  It  is  absolutely  bare  of  any  incident  to  take  the  case  out 
of  the  category  of  a  pure  mistake  of  law,  unmixed  with  any  element  of 
misrepresentation,  accident,  or  fraud  upon  the  part  of  anybody.  It  is 
said  there  was  a  mistake  of  fact  as  to  the  true  state  of  the  account,  but 
that  is  untenable.  It  is  only  another  way  of  saying  that  Allen  believed 
that  he  had  the  right  to  make  the  appropriation  of  the  balance  due  Gal- 
loway &  Burns  to  the  payment  of  the  balance  due  from  Galloway,  in- 
dividually. He  relied  with  too  much  confidence  upon  that  opinion  of 
the  law  which  was  overthrown  by  the  supreme  court  of  Louisiana.  Car- 
ter V.  Gdllaway,  36  La.  Ann.  473,  and  Id.  730.  In  the  first  of  these  cases 
the  plaintifis  were  garnishees,  the  suit  involved  these  very  transactions, 
and  we  have  that  record  in  proof  in  this  case;  while  in  the  second,  an- 
other firm  of  creditors  similarly  situated,  and  attempting  to  save  them- 
selves by  a  similar  process,  were  garnishees;  but  the  court,  properly,  as 
we  think,  if  we  may  be  called  on  to  say  that,  did  not  permit  the  part- 
nership assets  of  the  defendants  to  be  so  diverted  to  the  payment  of  the 
individual  debts  of  one  of  the  firm. 

But,  even  if  the  court  were  wrong  in  that  judgment,  it  is  impossible 
now  and  here,  by  this  proceeding  in  equity,  to  set  aside  the  settlement, 
any  more  than  by  the  suit  at  law  upon  a  newly  stated  account,  as  to 
which  plaintifi's  took  a  nonsuit  at  a  former  term.  The  decision  in  Louis- 
iana was  final  as  to  the  law  of  the  transaction,  and  the  plaintifis  cannot 
thus  mitigate  the  loss  occasioned  to  them  by  any  real  or  supposed  error 
of  the  court,  and  thereby  transfer  the  burden  of  it  to  the  firm  of  Gallor 
way  &  Bums,  or  to  Galloway  individually,  as  they  are  here  attempting 
to  do.  They  do  not  show  by  the  proof  here,  any  more  than  they  did 
in  the  Louisiana  suit,  that  Burns  ever  consented  to  the  arrangement  by 
which  they  undertook  to  appropriate  the  firm's  assets  to  the  payment 
of  Galloway's  losses  in  futures.  Indeed,  taking  into  view  only  Gallo- 
way's own  letters,  upon  which  alone  Allen  acted  in  making  the  appro- 
priation, and  it  may  be  doubtful  if  they  fully  justify  the  assumption 
that  even  he  authorized  it;  but  this  is  immaterial,  as  we  consider  the 
.  case  as  if  he  had  given  the  fullest  authority. 

But  it  is  argued  that  Allen  expected  Burns  to  testify  in  the  Louisiana 
suit  that  he,  too,  had  given  authority  and  consented  to  the  appropria- 
tion, and  that  Bums  '^went  back  on  him,"  to  use  the  expression  of  the 
idea  in  the  argument.  This  was  a  wholly  gratuitous  expectation,  for 
there  is  not  a  particle  of  proof  that  Bums  encouraged  or  countenanced 
it  by  anything  he  ever  said  or  did  about  the  matter, — ^not  in  the  least- 
The  most  that  can  be  said  is  that  he  was  quiescent,  as  the  Louisiana  court 
said,  and  the  proof  here  is  not  any  better  on  that  point  than  it  was  there. 
But  in  the  view  of  the  supreme  court  of  Louisiana,  as  expressed  in  the 
opinions  cited,  it  would  possibly  have  made  not  the  least  difierence  in 
their  judgment  if  Burns  had  expressly  authorized  the  appropriation,  and 
had  testified  to  that  fact.     For  it'  may  well  be  doubted ,  on  the  law  of 
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partnership,  whether  it  is  competent  for  all  the  partners,  hy  any  consent 
or  act  of  theirs,  to  appropriate  the  firm  assets  to  the  payment  of  indi- 
vidual debts,  aft«r  they  have  failed  and  become  insolvent,  and  far  more 
doubtful  if  they  could  do  this,  as  Allen  attempted  to  do,  after  creditors 
have  attached  the  assets. 

But,  aside  from  this,  Allen's  attitude  at  the  time  of  the  compromise 
settlement  cannot  be  improved  by  such  expectations  as  that.  He  made 
no  such  conditions  in  his  acceptance  of  the  compromise  as  that  certain 
proof  should  be  made,  or  that  certain  facts  should  exist.  He  was  mas- 
ter of  the  situation, — altogether  so, — ^and  might  have  said  to  his  debtor 
that,  if  he  should  lose  the  suit  then  pending,  the  balance  due  him  would 
be  more  than  if  he  should  win  it,  and  that  some  provision  must  be  made 
for  that  contingency.  But  he  did  not.  He  accepted  the  offer  made  on 
the  basis  of  gaining  the  suit;  that  is  to  say,  he  gave  his  receipt  in  full  at 
the  figures  that  would  be  due  if  he  should  win,  and  either  never  thought 
of  losing,  or  was  willing  to  take  the  chances.  He  relied  with  abundant 
confidence,  fortified,  no  doubt,  by  the  opinion  of  counsel,  upon  his  be- 
lief that,  as  a  matter  of  law,  he  could,  notwithstanding  the  pending  at- 
tachment, upon  Galloway's  instructions, — or  Galloway  &  Bums',  if  you 
please, — appropriate  the  balance  due  from  the  firm  to  the  payment  of  the 
individual  debt  of  one  of  the  partners.  This  was  a  grievous  mistake  as  it 
turned  out,  but  he  has  no  one  to  blame  but  himself;  and  one  has  only 
to  observe,  as  he  appears  on  the  witness  stand,  his  enthusiastic  confi- 
dence in  his  own  judgment,  to  know  that  he  is  the  very  man  to  stand 
fest  by  his  own  convictions,  and  never  stop  to  doubt  them. 

Yet,  if  we  remember  the  real  situation  as  it  then  existed,  this  was 
not  an  unwise  acceptance  of  the  compromise  offered.  Galloway  & 
Bums,  as  a  firm,  really  owed  Allen's  firm  nothing  whatever,  but  the  indebt- 
edness was  the  other  way.  Anything  offered  by  this  bankrupt  firm  out 
of  their  firm  assets  in  payment  of  Galloway's  individual  indebtedness  to 
AUen,  West  &  Bush  was  so  much  clear  gain;  and  the  assent  of  other 
creditors, — who  might  have  objected  to  this  appropriation,  as  they  did  to 
that  already  attempted  to  be  made, — ^by  joining  in  the  compromise,  would 
make  that,  at  least,  secure  as  a  payment,  whatever  fate  should  befall  the 
other.  It  was  like  a  game  in  which  Allen  had  everything  to  gain,  and 
nothing  to  lose  that  was  not  already  lost,  if  his  judgment  about  the 
Carter  Bros.'  garnishment*  should  be  in  fault.  TVue,  he  might  have 
held  to  Galloway's  liability  for  the  full  amount  of  his  gambling  losses 
in  futures,  but  that  was  a  sorry  prospect  at  that  time,  (it  has  improved 
since  by  his  recovery  of  his  credit,  etc.,)  with  the  firm  insolvent,  as  it 
was,  and  the  individual  members  equally  so.  To  partly  pay  this  gam- 
bling debt  of  GaUoway's,  there  were  the  chances,  in  the  lottery  of  litiga- 
tion, that  he  would  draw  the  prize  of  a  decision  in  his  favor  on  the 
Carter  garnishment,  whereby  he  would  receive  $336.56  of  the  firm  as- 
sets of  an  insolvent  partnership  not  at  all  liable  for  the  debt;  and  now 
here  comes  this  same  firm,  and  further  offers,  and  this  by  consent  of 
creditors,  a  surely  safe  prize  of  $226.30  more  of  these  same  assets,  pro- 
vided he  would  release  both  the  firm  and  Gal]x>way  from  all  daims  upon 
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them.  If  he  should  win  the  Carter  suit,  there  were  $661.86  paid  on  a 
d?bt  of  $934  against  an  insolvent  debtor  out  of  assets  of  a  firm  which 
was  also  insolvent,  and  compromising  at  33i  per  cent.,  not  at  all  liable 
for  that  debt.  If  he  should  lose  the  Carter  suit,  there  were  still  $226.30 
realized  on  this  desperate  debt  out  of  these  same  insolvent  assets,  not  at 
all  liable  to  pay  it.  Why  should  he  not  have  accepted,  particularly  as 
Galloway  might  plead  the  gambling  act,  as  he  subsequently  did,  when 
sued  at  law,  and  does  here?  The  plea  might  not  avail  him,  and  w^e  do 
not  wish  to  be  understood,  by  this  characterization  of  the  transaction,  as 
casting  any  odium  on  the  plaintififs  because  of  its  being  a  debt  for  losses 
in  futures;  but,  nevertheless,  it  added  to  the  desperate  condition  of  the 
claim,  and  affords  a  more  abundant  justification  for  the  acceptance  of 
the  compromise. 

But,  the  plaintiffs  having  lost  the  Carter  suit,  there  is  disappointment 
in  that  regard,  and  the  prize  drawn  in  this  game  of  commercial  chances 
is  not  as  large  as  was  expected;  yet  it  is  none  the  less  a  prize  to  the  ex- 
tent of  the  $226.30  paid  on  the  compromise.  If  not  the  capital,  it  is 
an  approximation  prize,  and  should  not  be  spurned.  If  tlie  account 
had  stood,  at  the  time  of  the  compromise,  as  it  is  claimed  that  it  stands 
to-day,  there  would  still  have  been  simply  a  debt  of  $934  against  Gallo- 
way individually,  for  his  losses  in  futures.  Galloway  &  Bums,  solvent 
or  insolvent,  would  not  have  been  bound  to  pay  it;  and  whether  they 
would  have  been  willing  to  pay  33  J  per  cent,  of  the  whole  sum  for  Gal- 
loway's release  or  only  that  per  cent,  on  a  less  sum,  as  they  did  agree, 
is  altogether  a  matter  of  conjecture,  and,  being  purely  a  gratuity,  any- 
thing so  obtained  was  so  much  gained. 

The  case  stands  no  better  against  Galloway  individually.  About  what 
fact  were  the  plaintiffs  mistaken  at  the  time  of  the  compromise?  They 
had  the  correspondence  in  writing,  which  spoke  for  itself;  and  they  knew 
with  the  utmost  accuracy  every  fact  and  circumstance  connected  with 
either  the  dealings  of  the  firm  or  Galloway.  They  knew  of  the  failure, 
knew  of  the  garnishment  already  levied,  knew  that  the  right  to  make 
the  appropriation  was  thus  challenged,  and  the  precise  grounds  of  the 
challenge.  Knowing  all  this  before  the  appropriation  was  made,  and 
having  a  suit  pending  to  test  the  validity  of  the  transaction  as  against 
creditors  who  had  attached  the  balance  before  any  change  was  made  in 
the  accounts,  or  the  book-keeping  relating  to  them,  it  is  idle  to  talk 
about  any  mistake  of  fact.  Neither  did  Galloway  or  Bums,  or  their 
assignee  in  insolvency,  who  made  the  compromise,  do  anything  to  mis- 
lead or  deceive  or  misrepresent  any  fact  concerning  the  condition  of  the 
assets,  or  that  of  the  partners,  or  do  anything  to  induce  the  plaintiffs  to 
fidl  into  any  error  of  either  law  or  fact.  Carter  Bros,  especially  reserved 
their  rights  as  a  condition  to  their  agreement  to  the  comprouiise;  and 
this,  on  the  fetce  of  the  paper.  There  the  condition  stood,  staring  plain- 
tiffs in  the  face  when  they  signed  the  compromise  agreement,  and  was  in 
itself  a  challenge  to  them  to  be  careful  ^bout  their  action.  It  has  oo? 
curred  to  me  that  this  fact  might  possibly  preclude  all  relief,  upon  the 
ground  that  here  was  an  agreemmt  by  the  plaintiffs  to  take  the  chances 
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of  that  suit  in  consideration  of  being  permitted  to  share  for  an  individ- 
ual debt  in  the  partnership  assets;  but  we  need  not  go  into  the  compli- 
cations of  that  subject. 

This  would  seem  to  dispose  of  the  case,  but  there  is  still  another  con- 
sideration that  should  be  suggested  as  giving  strength,  at  least,  to  this 
judgment.  Under  the  most  favorable  circumstances,  courts  of  equity  do 
not  cancel  agreements  to  correct  mistakes,  except  where  they  can  restore 
the  status  qm,  unless  there  be  a  most  imperative  equity  that  requires  a 
disregard  of  that  rule.  Grymesv.  Sanders,  93  U.  S.  65,  62.  '  To  place 
the  parties  in  statu  quo  would  be  a  very  difficult  operation  in  this  case, 
if  it  were  possible  to  be  done  at  all.  The  plaintiffs  do  not  offer,  either 
in  the  bill — and  perhaps  that  would  be  fatal  on  demurrer — or  at  the 
hearing,  to  restore  the  $226.30  received  on  the  compromise.  If  the 
settlement  be  canceled,  that  money  belongs  to  the  firm  of  Galloway  & 
Bums,  or  equitably  to  their  creditors,  who  were  parties  tb  the  compro- 
mise. Plaintiffs  surely  cannot  play  fast  and  loose  by  keeping  the  con- 
sideration for  the  release,  and  at  the  same  time  rescinding  it;  and  yet 
this  is  what  they  ask  to  do.  They  ask  a  judgment  against  Galloway,  or 
the  firm,  for  the  whole  of  his  individual  debt,  which  the  firm  has  never 
promised  to  pay,  less  the  amount  already  received;  or,  at  least,  a  decree 
for  33 J  per  cent,  of  the  full  amount,  and  to  take  the  firm^s  money  as  a 
credit  on  that,  etc.  It  is  useless  to  pursue  the  subject  under  such  diffi- 
culties, with  such  a  pretense  of  equity  as  the  plaintiffs  show  here. 

Dismiss  the  bill  at  plaintiff'  costs.     So  ordered. 


York  v.  Passaio  Bolung-Mill  Co, 
(Owreuii  Oaurt,  D.  New  Jersey.    March  80, 1687.) 

L  Specific  Pbkformancb— Good  rAirn  of  Cohplaoakt. 

Defendant,  in  order  to  interest  i>la]ntifl,  a  Talued  employe,  in  its  business, 
gave  him  a  written  a^eement  to  gire  him,  in  addition  to  his  salary,  28  shares 
of  its  stock,  to  be  paid  for  out  of  the  dividends  thereof.  Subsequently  plain- 
tiff, against  defendant's  wish,  severed  his  connection  with  defendant,  and 
surrendered  the  contract  for  the  stock.  Plaintiff  suing  for  a  specific  perform- 
ance of  the  contract  to  deliver  stock,  held,  that  he  was  not  entitled  to  recover, 
since  he  had  voluntarily  rescinded  and  surrendered  his  contract. 

3.  Corpohatioks— Stock— Dblivbrt  of  Gebtificatb. 

Defendant  drew  up  a  certificate  of  stock  to  plaintiff,  which  it  retained  in 
the  stock-book,  and  indorsed  thereon  a  receipt  by  defendant  for  plaintiff. 
Held  that,  the  certificate  never  having  been  oelivered,  plaintiff  acquired  no 
rights  thereby. 

8.  Lachbs— Unexplained  Delay. 

The  plaintiff  delayed  bringing  salt  till  seven  years  after  the  defendant's  re- 
fusal to  give  him  the  stock.  Meld,  too  long  a  delay,  no  excuse  therefor  being 
shown. 

Preston  Stevenson^  for  complainant, 
H.  A.  Williams  J  for  defendant. 
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Butler,  J. .  The  suit  is  virtually  for  specific  performance  of  a  con- 
tract for  the  purchase  and  sale  of  stock.  This  view  cannot,  we  think,  be 
avoided,  notwithstanding  the  skillful  preparation  of  the  bill,  and  the  able 
argument  addressed  to  the  court  in  the  hope  of  escaping  it.  The  bill 
avers  ownership  of  the  stock,  refusal  by  respondents  to  deliver  a  certifi- 
cate, and  then  sets  out  a  contract  of  purchase  and  sale  as  the  foundation 
of  complainant's  rights.  The  answer  denies  the  material  averments  of 
the  bill,  and  further  sets  out  what  the  respondents  allege  to  have  been  the 
contract,  differing  essentially  from  that  set  up  in  the  Ull.  It  then  avers 
that  complainant  failed  lo  perform  his  part;  that,  in  consequence,  the 
contract  was  canceled  by  agreement,  and  the  complainant's  right  thus 
terminated. 

The  court  finds  the  following  facts : 

In  the  year  1873,  or  early  part  of  1874,  the  respondents,  owners  and 
operators  of  iron-works,  which  they  had  recently  improved,  and  prepared 
for  a  more  extensive  business,  entered  into  a  parol  contract  with  the  com- 
plainant, (who  was  then  in  their  employment,  and  considered  a  superior 
workman,  whose  services  it  was  important  to  retain,)  to  sell  him  28  shares 
of  stock,  (worth  $5,000,)  on  terms  and  conditions  there  specified.  The 
respondents'  object  was  to  identify  the  complainant  with  them  in  inter- 
est, and  thus  secure  his  continued  services  in  their  business.  This  was 
the  only  consideration  for  the  contract  on  the  respondents'  part,  and  was 
80  understood  by  the  complainant.  The  latter  was  receiving  a  large  sal- 
ary, ($8,500,)  which  was  to  be  continued;  and  the  stock  was  to  be  paid 
for  wholly  out  of  dividends,  if  any  were  made.  After  the  lapse  of  some 
time  he  became  dissatisfied,  in  consequence  of  the  absence  of  written  ev- 
idence of  his  right,  and  demanded  something  to  show  for  it;  whereupon 
the  respondents,  on  the  nineteenth  of  December,  1874,  executed  and  de- 
livered to  him  a  paper  in  the  following  terms: 

"With  a  view  to  make  Levi  D.  York  personally  interested  in  the  success  of 
this  company,  and  with  the  understanding  that  his  best  endeavors  thereto  will 
be  continued  for  a  time  long  enough  at  least  to  fulfill  the  intent  of  this  agree- 
ment, we,  the  Passaic  Bolllng-mill  Company,  by  the  hand  of  our  president,  do 
agree,  in  addition  to  the  salary  paid  to  said  L.  B.  York,  to  place  to  his  credit,, 
under  date  May  1, 1874.  twenty-eight  shares  (28)  of  our  capital  stock,  valued 
at  that  date,  according  to  the  books  of  the  company,  at  five  thousand  (5,000) 
dollai-s,  subject  to  the  following  conditions,  viz. :  Said  L.  D.  York  is  to  pay 
to  the  said  company  the  value  aforesaid,  with  interest  at  7  per  cent  per  an- 
num from  May  1, 1874,  out  of  the  dividends  declared  on  said  shares  of  stock: 
but,  in  case  no  dividends  should  be  declared,  the  said  L.  D.  York  cannot  be 
held  in  any  other  way  liable  or  responsible  to  the  said  company  for  the  debt. 
In  case  of  permanent  injury  or  death,  then  he  or  his  heirs  shall  receive  the 
full  benefit  arising  from  ownership  of  said  shares,  the  same  as  intended  to 
him  if  in  health.  Upon  the  payment  to  the  company  of  the  value,  with  in- 
terest, said  L.  D.  York,  or  his  heirs,  to  have  and  to  hold  said  shares  in  his 
own  hand  and  right.  Watts  Cookb,  President." 

The  complainant  received  this  paper  with  expressions  of  satisfaction, 
and  retained  it  until  about  the  time  of  leaving  the  company,  in  the  sum- 
mer of  1878.  The  paper  must  therefore  be  regarded  as  conclusive  re- 
specting the  contract.     It  was  prepared  and  delivered  for  the  purpose 
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of  bearing  witness  to  the  terms,  at  a  time  when  they  were  fresh  in  mind, 
and  was  accepted  and  retained  by  complainant  as  the  only  evidence  of 
his  right.  The  attempt  now  made  to  get  rid  of  it,  and  substitute  the 
complainant's  recollection  of  the  parol  agreement,  cannot  be  listened  to. 
In  May,  1875,  at  the  next  meeting  of  stockholders  after  delivery  of  the 
paper,  a  resolution  was  adopted,  acknowledging  the  complainant's  right 
under  it,  and  setting  aside  the  stock  for  delivery  when  his  part  of  the 
contract  should  be  performed.  In  pursuance  of  this  resolution,  the 
president  and  secretary  filled  up  a  blank  ceKificate  in  the  complainant's 
name,  which  remained  without  severance  from  the  book  containing  such 
form.  Across  it  was  written  an  acknowledgment  of  its  receipt  by  the 
company  J  for  complainant.  This  filling  up  and  indorsement  of  the  cer- 
tificate was  a  meaningless  formality,  which  left  the  rights  of  the  parties 
undisturbed.  The  contract  entitled  complainant  to  the  stock  on  fulfill- 
ment of  its  terms.  Up  to  that  time  the  respondents  were  to  retain  it. 
It  was  not  to  become  his.  Filling  up  a  certificate  in  his  name,  and  de- 
Kvering  it  to  themsdves,  left  the  matter  precisely  as  it  was  before.  The  ap- 
peal to  this  meaningless  (if  not  foolish)  act,  as  an  execution  of  the  con- 
tract, need  not,  we  think,  receive  further  notice. 

The  complainant,  who  stood  well  with  the  company,  and  seemed  to 
have  been  on  intimate  and  friendly  terms  with  its  oflBceris,  was  allowed 
to  participate  in  the  meetings  of  stockholders,  and  to  vote  on  questions 
arising  there.  At  these  meetings  statements  were  made  by  the  officers 
of  the  company  of  its  financial  condition,  which  were  discussed  by  the 
stockholders,  the  complainant  participating.  In  August,  1878,  the  com-, 
plainant  resolved  to  embark  in  an  adventure  abroad,  made  his  arrange- 
ments accordingly,  and  gave  notice  to  the  company  of  his  intention 
to  quit  its  employment.  His  arrangements  embraced  the  withdrawal 
from  their  service  of  several  other  desirable,  skilled  workmen.  The  re- 
spondents were  seriously  dissatisfied  with  and  embarrassed  by  this  move- 
ment, and  consequently  remonstrated  against  it;  reminding  the  com- 
plainant of  his  agreement,  claiming  that  he  was  bound  to  remain, 
earnestly  urging  him  to  do  so,  and  endeavoring  to  persuade  him  that  the 
improved  prospects  of  the  business  justified  a  conclusion  that  his  inter- 
ests would  be  best  promoted  by  remaining.  He  was  firm,  however,  in 
the  determination  to  go,  having,  as  he  asserted,  so  bound  himself  to 
others  that  he  could  not  remain.  In  consideration  of  the  circumstances, 
it  was  then  agreed  that  he  would  abandon  his  right  to  the  stock,  and 
surrender  the  paper  which  he  held  as  evidence  of  the  contract.  Conse- 
quently, on  the  twenty-fourth  of  August,  1878,  the  paper  was  surren- 
dered, and,  in  the  presence 'of  the  complainant,  was  indorsed,  "Surren- 
dered and  canceled.'*  This  indorsement  was  read  to  the  complainant, 
who  fully  assented  to  it,  though  declining  to  sign  his  name,  on  the  ground 
that  it  was  unnecessary.  The  company  then  canceled  the  certificate 
which  had  been  filled  up,  and  distributed  the  shares  among  its  stock- 
holders. The  relations  of  the  parties  were  thus  terminated,  and  the 
complainant  went  abroad,  (to  South  America.)  After  the  lapse  of  several 
months  he  returned^  the  enterprise  in  which  he  had  embarked  having 
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friled.  Subsequently  he  called  at  the  respondents'  works,  without  pre- 
ferring any  claim  or  complaint.  On  the  third  of  December,  1879,  how- 
ever, he  procured  a  letter  to  be  addressed  to  them  by  his  attorney,  in 
the  following  words: 

"» Trenton,  N.  J.,  December  3, 1879. 
*'The  Passaic  Rolling-mill  Co, — Gentlemen:  I  am  in  receipt  of  a  letter 
from  Mr.  Levi  D.  Tork,  formerly  connected  with  your  company,  and  now  in 
Portsmouth,  O.  Mr.  York  tells  me  that  in  the  year  1873  the  Passaic  Rolling- 
mill  CJo.  placed  on  their  books,  to  his  credit,  stock  amounting  in  value  to 
^5,000.  He  says  no  certificate  has  ever  been  given  him,  which  is  probably 
merely  an  oversight,  and  instructs  me,  as  his  attorney,  to  request  you  to  send 
such  certificate  of  stock  to  me,  or  arrange  a  settlement  of  its  value  with  me, 
I  trust  that  I  shall  soon  hear  from  you. 

"Yours,  respectfully,  Geo.  D,  Scudder.'* 

To  this  the  respondents  made  answer  as  follows: 

"The  Passaic  Rolling-Mill  Ck)., 

"Patterson,  N.  J.,  December  5,  1879. 

**3fr.  Geo.  D,  8ctidder'—DiEAR  Sir:    Your  favor  at  hand.    We  know  of 

no  agreement  to  give  Mr,  York  any  stock  in  our  company.     We  once  made 

an  agreement  to  sell  him  some,  which  was  canceled  by  him  over  a  year  ago. 

Whatever  failure  to  keep  to  agreements  there  may  be  is  entirely  on  his  side, 

"Resp'y,  W.  0.  Payerweather,  Treas." 

Matters  thus  rested  until  the  twentieth  day  of  July,  1885,  when  this 
suit  was  commenced. 

Several  important  questions  are  raised  by  the  forgoing  statement,  all 
of  which  were  earnestly  discussed  by  counsel.  The  view  we  entertain 
of  the  case,  however,  renders  necessary  the  consideration  of  one  of  them 
only. 

That  the  complainant  agreed,  for  a  sufficient  consideration,  to  surren- 
der his  right  to  the  stock,  and  that  this  agreement  was  carried  into  exe- 
cution by  the  return  and  cancellation  of  the  paper  before  referred  to,  is 
a  fact  so  clearly  established  as  to  admit  of  no  doubt.  The  attempt  now 
made  to  avoid  the  efifect  of  the  paper,  by  asserting  that  the  complain- 
ant's right  did  not  spring  from  or  depend  upon  it;  that  its  cancellation, 
therefore,  left  the  right  undisturbed;  and  to  set  up  the  complainant's 
alleged  recollection  of  the  parol  agreement  as  the  foundation  of  his 
claim, — does  not,  as  before  suggested,  seem  worthy  of  more  serious  con- 
sideration than  has  already  been  given  it. 

It  is  further  urged,  however,  that  the  agreement  to  surrender  the  right 
was  procured  by  means  of  fraud.  To  this  there  seems  to  be  more  than 
one  answer.  It  does  not  appear  that  the  respondents  were  guilty  of  such 
fraud.  Indeed,  it  does  not  appear  that  they  procured  this  agreement. 
They  did  not  desire  it,  except  in  an  event  over  which  the  complainant 
had  absolute  control.  On  the  contrary,  they  desired  and  urged  him  to 
retain  his  right,  assuring  him  that  it  was  valuable,  and  that  his  interest 
would  best  be  promoted  by  continuing  his  connection  with  them.  The 
severance  of  this  connection,  and  all  he  did  in  accomplishing  it,  were  his 
own  free,  voluntary  acts.  We  are  unable  to  discover  the  slightest  evi- 
dence of  unfairness  on  the  respondents'  part  throughout  their  intercourse 
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1-vith  him.  The  relations  of  the  parties  were  not  fiduciary  in  character; 
they  were  purely  contractual.  The  respondents  were  not,  therefore,  called 
upon  to  furnish  the  complainant  with  information,  which  he  did  not  re- 
quest, respecting  the  stock.  It  does  not  even  appear  that  they  had  any 
of  which  he  was  not  possessed.  He  differed  with  them  in  judgment  re- 
garding its  value,  rating  it  very  low,  while  they  rated  it  high,  as  they 
informed  him.  The  assumption  that  he  was  ignorant,  and  did  not  un- 
derstand the  company's  statements  of  its  financial  condition,  (made  and 
discussed  in  his  presence,  at  its  meetings,)  is  not  justified  by  anything  in 
the  case.  The  company  was  not  prosperous  during  his  connection  with 
it.  The  testimony  of  Mr.  Fayerweather,  and  others  familiar  with  its  con- 
dition, leaves  no  room  for  doubt  of  this.  No  dividends  were  declared, 
and  the  stockholders,  who  had  invested  largely,  received  nothing  for 
their  outlay.  The  books,  cited  as  evidence  to  the  contrary,  we  do  not 
pretend  to  understand.  Their  statements  of  surplus,  as  well  as  the  in- 
crease of  capital,  were  doubtless  based  on  improvements  in  real  esbite, 
increase  of  machinery  and  tools,  valued  at  cost.  This  improvement  and 
increase  of  property  were  probably  the  result  of  borrowing  and  other  in- 
crease of  indebtedness.  However  this  may  be,  we  do  not  regard  the  cita- 
tions firom  the  books  as  entitled  to  much  weight,  when  arrayed  against 
the  positive  and  intelligent  testimony  of  the  witnesses  just  referred  to. 
Subsequently  to  his  withdrawal,  circumstances  changed.  The  country 
gradually  recovered  from  the  depression  consequent  upon  the  panic  of 
1873.  A  new  field  opened  for  the  peculiar  and  special  character  of  work 
turned  out  by  the  company,  and  it  prospered  and  made  money.  This, 
however,  as  we  have  seen,  is  what  the  respondents  had  prophesied  to  be 
probable,  and  urged  upon  the  complainant  as  a  reason  why  he  should 
retain  his  stock,  and  continue  his  connection.  We  need  not  enlarge  on 
the  subject.  It  seems  dear  that  the  complainant  has  himself  alone  to 
blame  for  what  he  did  in  the  premises. 

Then,  again,  if  this  agreement  and  its  execution  (by  which  the  right 
to  stock  was  surrendered)  was  fraudulently  procured  as  alleged,  the  com- 
plainant should  have  proceeded  promptly  to  set  it  aside,  and  rid  himself 
of  the  consequences.  Instead  of  waiting  seven  years  before  commencing 
suit,  he  should  have  proceeded  at  once  on  discovering  the  fraud,  or  with 
as  little  delay  as  was  reasonably  possible.  When,  after  his  return  from 
South  America,  he  employed  counsel,  and  asserted  his  alleged  right,  it 
must  be  presumed  he  had  all  the  knowledge  he  possessed  when  the  suit 
was  commenced.  He  had  no  occasion  to  wait  until  the  respondents  for- 
mally denied  his  right,  in  answer  to  his  attorney's  demand.  He  knew 
beforehand  that  they  denied  it;  that  they  stood  upon  the  agreement  of 
surrender,  and  its  execution.  We  need  go  no  further.  For  the  reasons 
stated,  it  seems  plain,  not  only  that  equity  does  not  require  us  to  annul 
and  overturn  the  settlement,  but  that  to  do  so,  and  thus  open  up  to  con- 
troversy and  litigation  the  diflicult  questions  arising  out  of  the  former 
relations  of  the  parties,  which  the  settlement  was  intended  to  put  at  rest, 
would  be  a  serious  wrong. 

A  decree  must  be  entered  for  the  defendants,  with  costs* 
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GiLMEB  V.  MoBRis  and  others. 
{CHrcuU  CouH,  M,  2>.  Alabama,    Koyember  Term.  1886.) 

Judgment— Res  Adjudicata— Dismissal  on  DsMiraREB. 

Plaintiff  filed  a  bill  in  a  state  court  which,  in  effect,  asked  that  he  be  allowed 
to  redeem  certain  stock  pledged  by  him  with  the  defendant,  a  banker,  in  1871. 
On  demurrer  to  the  bill,  the  court  sustained  the  plea  that  the  statute  of  limit- 
ations had  run  against  it,  and  gave  decree  "that  complainant  is  not  entitled 
to  relief,  and  that  his  bill  of  complaint  be,  and  the  same  is  hereby,  dismissed 
out  of  this  court. "  In  the  present  suit  plaintiff  asked  for  an  accounting  and 
for  general  relief,  and  set  out  that  he  had  pledged  the  stock  in  1871;  that  in 
that  year  part  of  the  stock  was  sold,  leaving  a  small  balance  due  defendant; 
that  in  1875,  having  formed  a  partnership,  he  arranged  with  defendant  tliftt 
the  stock  should  be  retained  by  him  to  secure  loans  and  discounts  to  his  firm 
as  well  as  the  balance  of  the  original  debt;  that  such  arrangement  was  re- 
newed as  to  successive  firms  of  which  the  plaintiff  was  a  partner;  that  large 
dividends  were  received  upon  the  stock;  and  that  from  1875  to  1884  defendant 
continuously  held,  and  acknowledged  that  he  held,  the  stock  as  a  pledge 
on  plaintiff's  account.    Held,  that  the  plaintiff,  having  merely  failed  m  the 

'  first  action  from  the  omission  of  an  essential  allegation,  which  was  supplied 
19  the  second  suit,  the  dismissal  Was  not  a  trial  upon  the  merits,  and  did  not 
operate  as  res  adjudicata,  and  that  plaintiff  was  entitled  to  maintain  his  ac- 
tion. 

In  Equity.     Heard  upon  the  allowance  of  defendants'  plea. 

jB.  (7.  BrickeUj  H.  C.  SempUj  and  W,  A.  Omiter^  for  complainant. 

Z>.  8.  Troy,  H,  0.  Tompkinaj  and  A.  T.  London^  for  defendants. 

Bruce,  J.  The  bill  was  filed  September  20,  1886,  and  sets  out  a 
pledge  as  collateral  security,  in  the  year  1871,  of  120  shares  of  stock  in 
the  Ely  ton  Land  Company,  by  plaintiflF,  to  Josiah  Morris,  to  secure  to 
him  the  repayment  of  the  sum  of  $6,000,  which  sum  Morris  had  ad- 
vanced for  the  purchase  money  of  said  stock;  that,  in  the  year  1871, 
one-half  of  said  stock  was  sold  for  the  sum  of  $6,000,  leaving  a  small 
amount  of  interest  due  to  Morris,  and  that,  in  the  year  1875,  orator 
formed  a  partnership  with  one  Donaldson;  and  desiring,  as  he  charges 
in  his  bill,  ^Ho  continue  his  bank  account  with  said  Josiah  Morris  & 
Co.,  and  to  obtain  from  them,  from  time  to  time,  some  accommodations 
by  way  of  loans  and  discounts,  arranged  and  agreed,  in  the  early  part 
of  the  year  1875,  with  said  Morris,  that  the  said  stock  should  be  held 
by  him,  not  only  to  secure  such  balance  as  was  due  him  on  the  original 
purchase  thereof,  but  also  for  all  indebtedness  which  the  said  firm  of 
Gilmer  &  Donaldson  might  incur  to  him,  or  to  his  banking  firm,  *  *  * 
and  afterwards,  and  in  pursuance  of  said  agreement,  and  up  to  the  death 
of  said  Donaldson,  in  1876,  the  bank  account  of  said  Gilmer  &  Don- 
aldson was  opened  and  continued,  ♦  *  »  and  loans  and  discounts 
were  made  to  them  from  time  to  time.  *  ♦  *  "  Orator  says  that  after 
the  death  of  Donaldson  he  formed  other  business  partnerships,  and  that 
during  the  course  of  said  dealings,  under  the  name  of  Gilmer  &  Qanton, 
and  Gilmer  &  Merritt,  the  said  Morris,  through  his  said  bank,  as  he  had 
done  for  many  years  for  all  of  orator's  previous  firms,  extended  credits 
and  made  loans  of  money  to  said  firms,  from  time  to  timey  upon  the 
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faith  and  credit  of  said  stock  belonging  to  orator  in  his  hands  as  a  pledge 
as  aforesaid;  but  orator's  two  firms  last  mentioned  left  no  balances  against 
them  in  dosing  their  accounts  with  said  Morris'  bank. 

The  complainant  states  that  large  dividends  have  been  paid  to  Josiah 
Morris  on  this  stock;  and,  without  stating  in  detail  the  further  allegation 
of  the  bill,  the  averment  is  that  "Morris  continuously,  from  the  month 
of  March,  1875,  to  the  year  1884,  did  hold  and  acknowledged  that  he 
held  said  stock  as  a  pledge  on  orator's  account,  and  to  secure  the  pay- 
ment of  the  said  balances  due  him  and  his  said  bank."  The  prayer  of 
the  bill  is  that  the  defendant  Josiah  Morris  may  be  compelled  by  a  de- 
cree of  this  court  to  account  for  and  pay  over  to  orator  all  such  dividends 
as  may  have  been  paid  upon  said  stock  since  the  same  has  been  in  his 
hands  as  aforesaid,  after  deducting  any  and  all  indebtedness  on  the  part 
of  orator  to  Morris  and  his  said  firm  for  which  the  stock  is  liable,  and 
for  general  relief. 

To  this  bill  the  defendants  plead  in  bar,  and  say  that  on  the  seventh 
day  of  July,  1884,  the  plaintiff,  James  N.  Gilmer,  exhibited  his  bill  of 
complaint  in  the  chancery  court  of  the  Sixth  district  of  the  Southern 
division  of  the  state  of  Alabama  against  these  defendants,  alleging  his 
ownership  of  the  identical  60  shares  of  stock  in  the  Elyton  Land  Com- 
pany described  in  the  present  bill  in  this  court,  and  praying  in  that  court 
the  same  relief  as  is  prayed  in  the  bill  in  this  court;  that  in  that  suit  the 
defendants  answered  the  bill,  and  also  answered  an  amended  bill  which 
was  filed  by  the  plaintiff  in  that  case  in  the  state  court:  and  that  at  the 
April  term,  1885,  of  that  court,  the  cause  was  submitted  on  the  plead- 
ings and  testimony  on  the  merits  thereof;  and  that  by  the  decree  of  the 
chancellor,  a  copy  of  which  is  made  a  part  of  the  plea,  "it  is  ordered, 
adjudged,  and  decreed  that  complainant  is  not  entitled  to  relief,  and  that 
his  bill  of  complaint  be  dismissed  out  of  this  court."  *  *  *  And 
that  afterwards,  on  appeal,  at  the  December  term,  1885,  the  decree  of 
the  court  below  was  affirmed  by  the  supreme  court  of  the  state  of  Ala- 
bama. They  thereupon  plead  said  proceedings  in  bar  of  this  action,  and 
say  the  matters  set  up  in  this  bill  have  been  beard  and  determined  by  a 
court  of  competent  jurisdiction,  and  pray  to  be  dismissed,  with  their 
costs. 

It  is  admitted  that  the  state  chancery  court  which  rendered  the  decree 
pleaded  in  bar  of  the  present  suit  is  a  court  of  competent  jurisdiction, 
and  that  it  had  jurisdiction  of  the  parties  and  the  subject-matter  of  the 
suit;  that  the  parties  in  this  suit  are  the  same  as  in  the  former  suit;  that 
the  thing  sought  to  be  recovered  in  this  suit,  to-wit,  60  shares  of  stock 
in  the  Elyton  Land  Company,  is  the  same  thing  which  waa  sought  to  be 
recovered  in  the  former  suit;  but  the  contention  of  the  plaintiff  is  that 
the  cause  of  action  in  this  suit  was  not  the  cause  of  action  in  the  former 
suit,  and  that  it  could  not  have  been  so,  because  the  cause  of  action  in 
this  was  not  within  the  issues  made  and  determined  in  the  former  suit 

Plaintiff  contends  that  the  allegations  of  the  present  bill  are  not  the 
allegations  of  the  bill  in  the  state  court;  that  the  cause  of  action  is  neither 
in  substance  nor  in  fact  the  same  cause  of  action,  and  that  upon  the 
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present  bill  he  has  not  had  the  one  hearing  and  trial  on  the  merits  of  his 
case  which  the  law  gives  to  every  litigant.  In  the  discussion  of  this 
question,  what  are  we  to  understand  by  the  words  "cause  of  action?" 
They  seem,  in  some  cases,  to  be  used  as  synonymous  with  the  thing  or 
demand  in  suit,  or  the  subject-matter  of  the  suit.  We  speak  of  a  suit 
on  a  promissory  note  or  contract,  and  in  some  sense  the  demand  in  suit 
is  the  cause  of  action;  but,  strictly  speaking,  is  a  promissory  note  the 
cause  of  the  suit  upon  it,  or  is  it  not  rather  the  mere  evidence  of  a  right 
which  right  is  the  real  cause  of  the  action?  A  cause  of  action  springs 
out  of  facts  which  show  a  breach  of  some  duty  or  obligation,  to  enforce 
which  is  the  purpose  of  a  suit,  either  at  law  or  in  equity;  the  cause  of 
the  action  is  the  right  which  the  party  has  to  the  thing  which  is  the  sub- 
ject-matter of  the  Suit,  and  not  merely  the  thing  itself.  The  distinction 
between  the  subject-matter  of  a  suit  and  the  cause  of  action  is  maintained 
in  Freeman  on  Judgments,  §§  252-256,  and  seems  to  be  well  founded. 
The  bill  in  the  state  court  was  filed  on  the  seventh  day  of  July,  1884, 
which  was  subsequent  to  all  the  alleged  acknowledgments  of  the  pledge 
by  Morris,  as  charged  in  the  present  bill,  which  was  filed  on  the  twen- 
tieth day  of  September,  1886;  and  the  proposition  of  the  plea  is  that,  as 
to  the  stock  in  suit,  the  complainant  is  concluded  by  the  judgment  of 
the  state  court,  not  only  as  to  the  questions  which  were  actually  passed 
upon  by  the  court  in  that  suit,  but  equally  as  to  those  questions  which 
might^have  been  passed  upon  and  decided  in  that  court. 

It  is  to  be  observed  that,  with  the  answer  filed  by  Morris  to  the  bill 
in  the  state  court,  there  was  also,  under  the  practice  in  equity  in  this 
state,  a  demurrer  to  the  bill  on  the  grounds  (1)  that  the  facts  alleged 
show  that  the  demand  is  stale,  and  bartred  by  the  statute  of  limitations; 
(2)  the  complainant  has  an  adequate  remedy  at  law. 

In  the  opinion  of  the  chancellor  of  the  state  court,  filed  as  an  exhibit 
to  the  plea,  he  says:  "The  statute  of  limitation,  therefore,  is  a  bar  to 
the  rights  of  the  complainant  in  this  cause;"  and  the  decree  is  "that 
complainant  is  not  entitled  to  relief,  and  that  his  bill  of  complaint  be, 
and  the  same  is  hereby,  dismissed  out  of  this  court."  The  ruling  and 
judgment  of  the  state  court  on  the  former  suit  is  tlius  shown  to  have 
been,  upon  demurrer  to  the  bill,  that  the  averments  thereof  did  not  make 
a  case  for  relief.  The  proposition  of  the  plea  is  that  under  the  law  as 
it  has  been  settled,  the  statute  of  limitations  of  the  state  furnishes  the 
rule  of  property  in  the  United  States  courts  sitting  in  such  states,  and, 
the  state  court  having  passed  upon  the  question  of  the  right  of  property 
of  the  stock  sued  for,  that  the  rule  of  res  judicata  applies,  and  the  bar  is 
complete.  But  did  the  state  court  in  this  case,  when  it  held  that  the 
complainant  had  not  in  his  biU  stated  a  case  for  relief,  and  dismissed 
the  bill  out  of  court,  pass  upon  the  question  of  the  right  of  property  to 
the  stock  other  than  as  it  was  shown  by  the  averments  of  the  bill  in  that 
case?  The  state  court  said,  in  effect,  by  its  decree,  that  complainant 
has  nol  in  his  bill  stated  a  cause  of  equity;  and  when  it  said  that,  could 
it  say  more,  and  determine  a  cause  of  action  which  was  not  set  up  oi 
stated  in  the  biU? 
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What  is  the  rule  of  rea  judicatat  It  is  thus  stated  in  Ru88eU  v.  Place^ 
94  TJ.  8.  608: 

"It  is  settled  law  that  a  Judgment  of  a  court  of  competent  jurisdiction,  upon 
a  question  directlj  involved  in  one  suit,  is  conclusive  as  to  that  question  in 
another  suit  between  the  same  parties. " 

In  lUcCaU  v.  JoneSy  72  Ala.  871,  the  court  says: 

"The  rule  of  res  acifudicata,  or  former  recovery,  is  coniiued  to  those  cases 
where  the  parties  to  the  two  suits  are  the  same,  the  identical  point  is  directly 
in  issue,  and  the  judgment  has  been  rendered  in  the  first  suit  on  that  point.'' 

And  again,  in  the  same  case,  the  court  says  it  is  not  only  essential 
that  the  issue  or  point  in  question  must  either  have  been  actually  de- 
cided or  necessarily  involved  in  the  first  case;  but  the  first  judgment, 
sought  to  be  pleaded  in  bar  in  the  second  suit,  will  not  be  available  as 
a  defense  unless  it  was  a  judgment  on  the  merits  of  the  case;  citing 
authorities. 

An  indefinite  list  of  authorities  might  be  cited  to  the  same  efiect,  but 
I  will  only  add  here  Bigelow  on  Estoppel,  at  page  75,  where  he  says: 

"The peculiarity  of  the  plea  of  former  judgment  consists,  therefore,* in  the 
fact  that  it  shows  that  a  certain  claim  or  demand  has  already  been  tried  and 
determined.  To  this  end  it  must  be  shown  that  there  is  identity  between  the 
present  and  the  previous  cause  of  action.  The  question,  then,  to  be  decided,  is 
whether  the  two  causes  of  action  are  the  same.  If  they  are  not  identical,  the 
defense  is  not  good.'? 

Now,  can  it  be  maintained,  in  the  light  of  the  law  as  stated  in  the  au- 
thorities cited,  that  the  question  of  the  right  of  the  complainant  to  re- 
deem from  the  pledge  of  1871  was  the  saine  question  presented  to  the 
court  in  the  case  at  bar,  which  is  the  right  to  redeem  the  same  property, 
it  is  true,  but  from  a  pledge  made  in  1875,  upon  a  distinct  agreement 
creating  a  distinct  trust  from  the  pledge  of  1871,  and  an  alleged  con- 
tinued acknowledgment  of  the  trust  relations  between  the  parties  down 
to  a  recent  period  prior  to  the  filing  of  the  bill?  And,  again,  can  it  be 
held  that  the  merits  of  the  case  presented  to  the  state  court  are  the  mer- 
its of  the  case  at  bar,  and  that  the  same  evidence  pertinent  to  support 
the  bill  in  the  case  at  bar  would  have  been  pertinent  to  support  the  bill 
in  the  state  court?  The  proposition  of  the  plea  seems  to  go  to  this  ex- 
tent: that  a  plaintiff,  filing  a  bill  or  complaint  in  court  to  enforce  the 
right  which  he  claims  to  the  subject-matter  of  his  suit,  must  state,  in  his 
pleading,  every  ground  and  cause  of  action  upon  which  he  bases  his  right 
to  recover;  and  if  he  does  not  do  so,  and  is  met  by  a  demurrer,  upon 
which  the  court  decrees  the  plaintiff  does  not  show  any  right  to  relief, 
and  dismisses  the  bill  or  complaint,  that  such  judgment  is  a  bar,  not 
only  to  a  second  suit  stating  the  same  cause  of  action,  but  equally  a 
bar  to  any  bill  or  complaint  which  the  plaintiff  might  file  upon  any  oilier 
possible  ground  or  theory  of  his  right  to  recover. 

Is  that  the  law,  and  do  the  adjudged  cases  carry  the  rule  of  re8  judicata 
to  that  extent? 

The  case  of  Durant  v.  Essex  Cb.-,  7  Wall.  107,  is  relied  on  to  support 
this  plea.     It  was  there  held  that  "a  decree  dismissing  a  bill  in  an  equity 


Digitized  by 


Google 


480  FEDERAL  REPORTER. 

suit  in  the  circuit  court  of  the  United  States,  which  is  absolute  in  its 
terms,  unless  made  on  some  ground  which  does  not  go  to  the  merits,  is  a 
final  determination  of  the  controversy,  and  constitutes  a  bar  to  any  fur- 
ther litigation  of  the  same  subject  between  the  same  parties ;"  but  that 
is  not  the  case  of  the  dismissal  of  a  bill  upon  demurrer  for  want  of  equity, 
but  after  testimony  was  taken  on  both  sides,  and  the  case  was  heard  on 
its  merits,  and  argued  by  counsel.     See  page  110  of  this  opinion. 

The  defendants  rely  upon  the  case  of  House  v.  Mvllen^  22  Wall.  42, 
where  the  court,  at  page  47,  say:  "As  the  record  stands,  this  decree  might 
be  pleaded  successfully  as  a  bar  to  any  other  bill  brought  by  Eliza  House, 
or  by  Mary  Hunter,  her  child,  in  assertion  of  her  right  to  this  lot,  though 
we  are  of  the  opinion  that  the  only  defect  in  the  bill  is  that  it  shows  no 
interest  in  Mary  Hunter,  while  it  does  show  a  good  cause  for  equitable 
relief  on  the  part  of  Eliza  House."  The  court  would  naturally  presume 
that  Eliza  House  had  stated  her  case  in  her  bill,  and  the  court  would 
not  affirm  a  decree  that  would  bar  her  right  to  the  lot  in  question ;  mean- 
ing, of  course,  her  right  as  shown  by  her  bill;  and  the  question  as  to 
whether  she  might  not  have  some  other  ground  or  cause  of  action  as  to 
the  property,  was  not  in  the  mind  of  the  court,  and  the  question  we  are 
considering  was  not  before  the  court. 

The  case  of  Aurora  Qity  v.  West,  7  Wall.  83,  is  relied  on  in  support  of 
the  plea,  and  there  the  rule  is  thus  stated : 

'*  Except  in  special  cases,  the  plea  of  res  judicata^  says  Taylor,  applies  not 
only  to  points  upon  which  the  court  was  actually  required  to  pass  an  opinion 
and  pronounce  judgment,  but  to  every  point  which  properly  belongs  to  the 
subject  of  litigation,  and  which  the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time. " 

This  rule  evidently  applies  to  cases  where  there  has  been  a  trial  upon 
defined  issues,  and  in  such  cases,  when  a  party  fails  to  present  proof  to 
sustain  his  case  upon  the  issues  made,  he  cannot  afterwards  be  allowed 
to  avoid  the  rule  on  the  ground  that  he  did  not  do  that  which  he  had 
the  fuU  opportunity  to  do.  In  that  case,  on  same  page,  the  court  limits 
the  rule  of  res  judicata  to  matter  in  the  second  suit  which  "was  open  to 
the  party  within  the  legitimate  scope  of  the  pleadings  in  the  first  suit, 
and  might  have  been  presented  in  that  trial."  Many  other  cases  are 
cited  in  support  of  the  plea,  which  are  more  or  less  in  point;  but  it  may 
be  fairly  questioned  if  any  of  them  go  to  the  extent  of  this  plea,  though 
some  of  them,  in  expressions  used  in  the  opinions,  but  not  on  questions 
actually  decided,  would  seem  to  go  to  that  extent.  These  cases  seem  to 
make  no  distinction  between  the  subject-matter  of  the  suit  and  the  cause 
of  the  action, — a  distinction  which  seems  to  be  well  maintained,  and 
which  seems  logically  to  result  from  the  doctrine  which  is  fundamental 
in  res  judicata^  that  the  judgment  of  the  court,  in  order  to  be  a  bar  to  a 
second  suit,  must  have  been  upon  the  same  question,  either  actually  de^ 
cided,  or  necessarily  involved,  and  within  the  scope  of  the  issues  in  the 
first  suit. 

Is  it  not  Sometimes  the  case  that  the  matter  in  controversy  may  be 
based  upon  different  grounds  or  causes  of  action;  and  is  it  sound  id 
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principle  to  say  that  when  a  party  presents  his  case  to  a  court  on  one 
ground  and  theory  of  his  right  to  recover,  if  it  should  appear  that  he 
was  mistaken,  he  should  be  visited  with  the  penalty  of  a  conclusive  bar 
to  any  and  every  ground  of  relief? 

It  is  said  in  Tompaon  v.  Natbnal  Bank,  106  Mass.  128,  that  a  plain- 
tiff in  a  bill  in  equity  is  not  concluded  on  demurrer  by  his  allegations 
of  law;  and  it  would  seem  to  be  a  severe  rule  that  a  plaintiff  should  be 
visited  with  such  fatal  consequences,  if  he  should  be  mistaken  in  the 
theory  of  law  upon  which  he  should  file  his  bill.  The  law  seeks  the 
merits  of  a  cause,  rather  than  to  put  a  party  on  any  calculation  of  chances 
for  and  against  the  successful  assertion  of  his  l^al  rights.  It  may  be 
said  that,  in  such  a  case,  a  complainant  may  amend,  and  state  other  and 
different  grounds  of  relief. 

But  does  not  his  right  to  amend  imply  his  right,  at  his  option,  to 
state  a  new  case  in  another  bill  or  complaint?  If  the  complainant  had 
amended  his  bill  in  the  state  court,  and  stated  a  case  for  relief,  and  the 
defendant  had  answered,  and  the  plaintiff  replied,  if  the  answer  con- 
tained matter  for  replication,  and  a  trial  had  then  been  had  upon  issues 
thus  tendered  and  joined,  the  judgment  of  the  court  would  be  conclu- 
sive, not  only  as  to  the  questions  actually  and  necessarily  passed  upon 
by  the  court,  but  also  upon  the  questions  which  might  properly  have 
been  passed  upon  under  the  issues  made  and  tendered  in  the  pleadings. 
This  statement  of  the  rule  is  as  far  as  the  adjudged  cases  carry  it,  and 
under  its  operation  the  merits  of  a  cause  could  generally  be  reached;  at 
least,  the  parties  would  have  opportunity  to  present  the  merits;  but,  in 
a  case  like  the  one  the  judgment  in  which  is  pleaded  here  in  bar,  how 
can  the  judgment  be  a  bar  to  any  other  cause  of  action  than  the  one 
stated  in  the  bill  before  the  court?  It  may  be  said,  generally,  that  a 
party  in  bringing  his  suit  has  a  right  to  state  his  case  as  he  will.  A 
complainant  in  equity  determines  what  shall  be  the  scope  of  his  bill, 
and  what  matter  he  will  present  for  issue  to  his  adversary;  and  it  is  not 
speculating  or  experimenting  not  to  state  matter  which,  upon  some  other 
or  different  theory  of  his  cause,  might  be  ground  of  another  action. 

In  support  of  these  views  and  the  rule  as  stated  mpra,  the  following 
cases  are  cited:  Oovld  v.  EvansviUe  R.  Cb.,  91  U.  8.  534;  Packet  Co.  v. 
Sieklea,  6  Wall.  592;  McDonald  v*  Life  Ins.  Co.,  66  Ala.  858;  GUttmn  v. 
Rives ^  10  Pet.  801;  Griffin  v.  Seymour,  16  Iowa,  32;  Bonnifidd  v.  Pdce^ 
1  Wyo.  223;  Lob  Angdos  v.  3feUu8,  59  Cal.  444;  Stawell  v.  Chamberlain, 
60  N.  Y.  275;  Pritchard  v.  Woodruff,  86  Ark.  196;  1  Hertn.  Estop.  §§ 
138,  155. 

In  Bigelow  on  Estoppel,  pp.  50,  51,  it  is  said  a  judgment  rendered 
on  the  ground  of  insuflBciency  of  plaintiff's  declaration,  or  dismissing  a 
bill  in  chancery  for  insuflBciency ,  is  not  a  bar  to  another  suit,  and  a  line 
of  authorities  are  cited,  among  which  are  Thomas  v.  Hite,  5  B.  Mon. 
690;  Morrdl  v.  Morgan,  65  Cal.  575,  4  Pac.  Rep.  580;  and  some  of  the 
cases  cited  supra.  It  may  be  said,  however,  that  in  some  of  these  cases 
the  judgment  was  held  to  be  no  bar  on  what  might  be  called  special 
grounds,  as  in  one  case  for  want  of  proper  parties  Others  of  them  are 
v.80F.no.7— 31 
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up  to  the  proposition  stated,  though  the  author,  like  other  elementary 
writers,  gives  the  rule  as  found  in  the  adjudged  cases,  when  they  are, 
perhaps,  not  in  harmony  with  one  another. 

Among  the  many  cases  cited  by  the  complainant  in  support  of  the 
bill,  the  case  of  Govld  v.  EvaiisviUe  R.  jR.,  «upm,  seems  to  have  particu- 
lar application  here;  not  that  it  is  like  the  case  at  bar  in  its  facts,  but 
the  court  states  the  rule  in  that  case,  both  as  to  when  a  prior  judgment 
of  a  court  is  a  bar  to  a  second  suit  and  when  it  is  not;  and,  at  page  534, 
says,  "that,  if  judgment  is  rendered  for  the  defendant  on  demurrer  to 
the  declaration,  or  to  a  material  pleading  in  chief,  the  plaintiff  can 
never  after  maintain  against  the  same  defendant,  or  privies,  any  similar 
or  concurrent  action,  for  the  same  cause,  upon  the  same  grounds  as  were 
disclosed  in  the  lirst  declaration,  forthe  reason  that  the  judgment  upon 
such  demurrer  determines  the  merits  of  the  cause,  and  a  final  judgment 
deciding  the  right  must  put  an  end  to  the  dispute,  else  the  litigation 
would  be  endless;  but  it  is  equally  well  settled  that,  if  the  plaintiff  fails 
on  demurrer  in  his  first  action,  from  the  omission  of  an  essential  allega- 
tion in  his  declaration,  which  is  fully  supplied  in  the  second  suit,  the 
judgment  in  the  first  suit  is  no  bar  to  the  second  suit,  though  the  re- 
spective actions  were  instituted  to  enforce  the  same  right;  for  the  reason 
that  the  merits  of  the  case,  as  disclosed  in  the  second  declaration,  were 
not  heard  and  decided  in  the  first  action;"  citing  authorities. 

The  court  in  that  case  sustained  the  plea  upon  the  ground  that  the 
substance  and  legal  effect  of  the  two  pleadings — that  is,  the  declaration 
in  the  first  and  the  second  suit — were  the  same  in  all  material  respects, 
and  that  the  alleged  differences  were  unsubstantial.  We  have,  however, 
the  rule  stated  with  as  much  clearness  as  in  any  of  the  cases  cited;  and, 
while  the  case  which  the  court  was  considering  fell  within  the  rule  of  res 
jvdicatxij  does  not  the  case  at  bar  fall  within  the  other  part  of  the  rule : 
that  the  judgment  in  the  first  suit  is  a  bar  only  to  the  case  stated,  and 
the  merits  disclosed  in  the  declaration  in  the  first  suit?  Certainly  it  is 
so,  unless  it  should  be  held,  as  it  was  in  that  case,  that  the  two  suits,  as 
disclosed  in  the  respective  bills  filed  in  the  state  and  in  this  court,  are 
the  same,  and  that  the  differences  alleged  in  the  two  pleadings  are  nom- 
inal and  unsubstantial. 

The  remaining  question,  then,  is,  are  the  two  cases  the  same?  By 
what  rule  or  test  shall  the  question  be  determined?  The  substance  of 
the  bill  in  the  case  at  bar  has  been  stated  with  some  particularity,  and 
attention  must  be  given  to  the  amendments  that  were  made  to  the  biU 
in  the  state  court  after  it  was  filed,  not  only  to  what  was  by  amend- 
ment added  to  the  first  paragraph  of  the  bill,  but  also  to  what  was  stricken 
from  it,  and  the  changes  made  in  the  subsequent  paragraphs  of  the 
bill.  It  is  not  too  much  to  say  that  the  amendments  materially  changed 
the  substance  and  narrowed  the  scope  of  the  bill  from  what  it  was  when 
first  filed,  and  really  reduced  the  claim  made  to  redeem  the  stock  from 
the  pledge  of  1871.  No  question  is  here  made  as  to  the  right  of  the 
complainant  so  to  amend  his  bill,  though  it  may  be  noted  that,  with  the 
answer  filed  to  the  amended  bill,  there  are  the  same  demurrers  as  were 
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interposed  to  the  bill  as  first  filed,  and  in  addition  other  grounds  of  de- 
murrer, ojie  of  which  is  "that  the  bill,  as  amended,  makes  an  entirely 
different  case  from  that  made  by  the  original  bill." 

If  the  bill  in  the  state  court  had  not  been  amended  after  it  was  filed, 
perhaps  there  might  be  some  difficulty  in  pointing  out  substantial  dif- 
ferences between  it  and  the  bill  in  the  case  at  bar.  But,  however  that 
may  be,  the  question  is,  are  the  two  bills  in  substance  the  same,  and  by 
what  rule  or  test  shall  that  question  be  determined?  We  have  already 
seen  that  the  bill  in  the  case  at  bar  sets  out  a  distinct  pledge  in  the  early 
part  of  the  year  1875,  upon  a  distinct  agreement,  which  need  not  be  re- 
peated, and  alleging  a  state  of  facts  which,  if  true,  is  inconsistent  with 
any  defense  of  the  statute  of  limitations,  or  any  application  of  the  doc- 
trine of  laches,  and  showing,  on  the  face  of  the  bill,  that  different  testi- 
mony wiU  be  required  to  sustain  it  from  that  required  to  sustain  the  bill 
in  the  former  suit  in  the  state  court. 

In  Freeman  on  Judgments  it  is  said,  section  259: 

"The  best  and  most  invariable  test,  as  to  whether  a  former  judgment  is  a 
bar,  is  to  inquire  whether  the  same  evidence  will  sustain  both  the  present  and 
the  former  action.  If  tin's  identity  of  evidence  be  found,  it  will  make  no 
difference  that  the  form  of  action  is  not  the  same.  *  *  *  On  the  other 
hand,  if  different  proof  be  required  to  sustain  the  two  actions,  a  judgment  in 
one  of  them  is  no  bar  to  the  other.  If  the  evidence  in  a  second  suit*  between 
the  same  parlies,  is  sufficient  to  entitle  the  plaintiff  to  a  recovery,  bis  right 
cannot  be  defeated  by  showing  any  judgment  against  him  in  any  action,  where 
the  evidence  in  the  present  suit  would  not,  if  offered,  have  altered  the  result." 

It  may  be  said,  however,  that  the  proof  necessary  to  sustain  the  bill 
in  the  present  suit  would  have  been  pertinent  to  defeat  the  defense  of  the 
statute  of  limitations,  and  the  application  of  the  doctrine  of  laches  in 
the  former  suit  in  the  state  court;  but  upon  what  issue  would  such  proof 
have  been  pertinent  in  that  cause,  and  did  the  complainant  tender  an  issue 
in  his  bill  upon  which  such  evidence  could  have  been  properly  received? 
The  supreme  court  of  the  state,  in  affirming  the  decree  of  the  chancellor 
in  the  court  below,  say:  "There  is  neither  averment  or  satisfactory 
proof  of  any  recognition  on  defendant  Morris'  part  of  any  existing  trust 
relation  between  himself  and  complainant  between  the  time  of  the  orig- 
inal transaction  and  the  filing  of  the  bill."  It  is  manifest  that  such 
a  remark  cannot  be  made  in  reference  to  the  averments  of  the  bill  in  the 
case  at  bar;  and,  if  it  be  correct  to  say  there  was  no  averment  as  stated 
in  the  former  suit,  then  how  can  we,  in  this  case,  hold  that  the  question 
presented  here,  by  the  matter  of  the  bill  in  the  case  at  bar,  has  passed 
in  rem  judicatam  in  the  former  suit  in  the  state  court? 

The  legal  maxim  that  the  allegata  and  probaia  must  correspond  and  agree 
applies  here,  and,  if  there  was  no  averment,  then  no  issue,  and,  if  no 
issue,  there  is  no  room  for  proof,  and  no  ground  upon  which  an  estoppel 
can  rest.  Tried,  then,  by  the  test  which  the  law  furnishes,  the  bill  in 
the  case  at  bar  is  not,  either  in  substance  or  legal  effect,  the  same  bill 
as  that  which  was  preferred  in  the  former  suit  in  the  state  court;  and 
the  plea,  therefore,  is  insufficient,  and  it  is  so  ordered. 
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I  am  authorized  by  my  Brother  Pardee,  who  heard  the  case  with  me, 
to  say  that  he  concurs  in  holding  the  plea  insufiQcient  on  the  single 
ground  that  the  suit  in  the  state  court  seems  to  have  been  to  enforce  a 
different  trust  from  the  trust  charged  in  the  present  bill. 


Central  Nat.  Bank  of  Boston  v.  Hazard  and  others. 

(Cfircuii  Oauri,  y.  D.  Nm  York,    March  34, 1887.) 

1.  Railroad  Ck>]CFANi]BB— Ihsolysnot— Regsiybb's  Cebtifioatxs— Negotia- 

BILITT. 

Receiver's  certificates  are  not  commercial  paper,  and  the  holder  takes  them 
subject  to  all  equities  between  the  original  parties,  even  though  he  acquired 
them  for  value  and  without  notice. 
8.  Sahb—Pukchasbd  AT  Discount. 

When  such  certificates  are  negotiated  at  a  discount,  which  the  receiver  is 
not  authorized  to  allow,  a  subsequent  bona  fide  holder  will  only  be  protected 
to  the  amount  actually  advanced  by  the  first  purchaser. 
8.  Saice~Sai<b  after  Issue  of  Certificate—Rights  of  Purchasers. 

Purchasers  at  a  Judicial  sale  of  the  property  and  franchises  of  a  railroad 
company,  **  subject  to  the  payment  of  the  undue  principal  and  interest"  on 
certain  receiver's  certificates  of  indebtedness  previously  issued  by  order  of 
the  court,  or  persons  acquiring  title  through  such  purchasers,  cannot  resist 
the  payment  of  the  certificates  on  the  ground  that  the  receiver  negotiated 
them  collusively,  and  with  less  benefit  to  the  trust  fund  than  should  have 
been  realized.  They  have  no  interest  in  the  trust  fund  represented  by  the 
certificates,  and  it  is  immaterial  to  them  whether  they  were  or  were  not  nego- 
tiated on  fair  terms,  and  for  the  best  interests  of  the  fund. 

4.  Same— Estoppel. 

Purchasers,  and  all  others  claiming  under  purchasers  at  a  Judicial  sale,  are 
concluded  by  the  decree  authorizing  the  sale,  and  estopped  from  questioning 
the  validity  of  receiver's  certificates  of  indebtedness,  subject  to  the  payment 
of  which  the  sale  was  decreed  to  be  made. 

5.  Same— Purchaser's  Deed— Estoppel. 

Where  the  deed  to  purchasers  at  a  Judicial  sale  expressly  provides  that  such 
sale  is  ** subject  to  the  payment  of  the  undue  principal  ana  interest"  on  cer- 
tain certificates  of  indebtedness  of  the  railroad  whose  property  and  franchises 
were  the  subject-matter  of  the  sale,  such  purchasers,  and  all  persons  claim- 
ing by  derivative  title  from  them,  are  estopped  by  the  deed  from  denying  the 
lien  of  the  certificates  for  the  whole  principal  and  interest  due  upon  them. 

6.  Estoppel— By  Judgment— Privies. 

Every  person  is  a  privy  to  a  Judgment  whose  succession  to  the  rights  of 
property  thereby  affected  occurred  subsequently  to  the  commencement  of  the 
suit  Thus  a  grantee  is  estopped  by  a  Judgment  against  his  grantor,  because 
he  holds  by  a  derivative  title  from  such  grantor. 

Thomas  0.  Sherman  and  Robert  Ludlow  Fowler ^  for  defendants. 
Matthew  Hale  and  Mr.  Eyde^  for  complainant. 

Wallace,  J.  The  complainant  is  the  owner  of  receiver's  certificates 
for  $250,000,  part  of  an  issue  amounting  in  all  to  $350,000,  created  un- 
der authority  of  an  order  of  the  supreme  court  of  the  state  of  New  York. 
That  order  was  made  in  an  action  pending  in  that  court,  brought  by  one 
Sackett,  for  himself  and  other  bondholders  of  the  Lebanon  Springs 
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Railroad  Company,  to  adjudge  such  bondholders  the  equitable  owners 
of  the  franchises  and  property  of  that  company,  and  to  obtain  a  decree 
for  the  sale  of  the  same  for  their  benefit.  During  the  pendency  of  that 
action  a  receiver  of  the  railroad  company  was  appointed,  and  April  2, 
1881,  an  order  was  made  b}'^  the  court  whereby  the  receiver  was  author- 
ized and  directed  to  issue  certificates  of  indebtedness  for  $500  each,  pay- 
able in  five  years,  with  interest  at  6  per  cent.,  with  interest  coupons  at- 
tached, payable  on  the  first  day  of  January  and  July  in  each  year,  in 
the  aggregate  amount  of  $350,000.  The  order  directed  that  the  re- 
ceiver negotiate  such  certificates,  and  apply  the  proceeds  to  the  repair 
and  the  managing  and  operating  of  the  railroad.  By  the  terms  of  the 
order  the  certificates  were  declared  to  be  a  first  lien  on  the  railroad,  and 
all  the  property  of  every  kind  in  the  possession  of  the  receiver;  and  it 
was  provided  that,  in  case  of  any  sale  under  any  decree  of  the  court, 
the  certificates  should  be  first  paid  from  the  moneys  realized  thereupon, 
and  that,  in  case  the  railroad  property  and  franchises  on  any  sale  thereof 
should  not  bring  sufficient  to  pay  the  principal  and  interest  due  on  the 
certificates,  then  the  purchaser  should  assume,  as  a  first  lien  thereon,  so' 
much  of  the  principal  as  at  the  time  should  remain  outstanding  and  un- 
paid, with  interest  thereon.  By  the  final  decree  of  the  court  in  that 
action  the  relief  sought  by  the  plaintifi*  therein  was  substantially  granted, 
and  the  property  and  franchises  of  the  railroad  company  were  adjudged 
to  be  sold  at  public  sale  for  the  benefit  of  the  bondholders.  By  that 
decree  the  receiver's  certificates  issued  under  the  order  before  referred  to 
were  recited  as  amounting  in  the  aggregate  to  $350,000,  and  were  de- 
clared to  be  a  first  lien  upon  the  property  and  franchises,  to  the  amount 
of  principal  and  interest  unpaid  thereon,  as  provided  by  the  order  by 
which  they  were  originally  authorized.  The  decree  directed  that  the 
referee  to  whom  it  was  referred  to  make  such  sale  sell  the  property  and. 
franchises  of  the  railroad  company,  "subject  to  the  payment  of  the  un- 
due principal  and  interest  of  the  before-mentioned  receiver's  certificates.'* 
The  present  bill  is  filed  by  the  complainant,  for  himself  and  all  others 
similarly  situated,  to  have  the  unpaid  principal  and  interest  of  such 
certificates  adjudged  to  be  a  lien  upon  the  property  sold  under  that  de- 
cree, and  to  enforce  the  lien  by  a  sale  of  the  property.  The  defendants 
were  the  purchasers  at  the  sale,  or  have  acquired  title  under  such  pur- 
chasers. The  deed  executed  by  the  referee  to  the  purchasers  at  the  sale, 
bearing  date  October  23,  1885,  recites  that  the  conveyance  is  subject  to 
the  payment  of  the  undue  principal  and  interest  on  the  certificates. 

The  defendants  do  not  contest  the  validity  of  the  certificates,  but  they 
claim  that  the  receiver  negotiated  them  coUusiveiy  with  one  Crane,  so 
that  there  was  derived  from  them,  for  the  benefit  of  the  trust  fund,  a 
sum  considerably  less  than  ought  to  have  been  realized;  and  they  insist 
that,  as  these  certificates  are  not  negotiable  paper,  the  holders  can  enforce 
them  only  for  the  amount  paid  for  them  by  the  person  to  whom  they 
were  originally  transferred  by  the  receiver.  The  defendants  are  not  in 
a  position  to  litigate  such  a  defense.  Receiver's  certificates  are  not  com- 
mercial paper,  and  the  holder  takes  them  subject  to  all  equities  between 
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the  original  parties,  even  though  he  acquires  them  for  value  and  without 
notice;  and  when  they  are  negotiated  at  a  discount,  which  the  receiver 
is  not  authorized  to  allow,  a  bona  fide  holder  will  only  be  protected  to  the 
amount  actually  advanced  by  the  first  purchaser.  Stanton  v.  Aldhama 
R.  Co.,  2  Woods,  506 J  Unim  Trust  Co.  v.  Chicago,  etc.^R.  Co., 7  Fed.  Rep. 
513;  Bank  of  Mmtreal  v.  Chicago  R.  Co.,  48  Iowa,  518;  Turner  v.  Peoria 
R.  Co.,  95  111.  134.  But  the  defendants  have  no  interest  in  the  trust 
fund  represented  by  the  certificates;  and  it  is  wholly  immaterial  to  them 
whether  the  certificates  were  or  were  not  negotiated  upon  fair  terms,  and 
for  the  best  interests  of  the  fund.  The  purchasers  at  the  sale  under  the 
decree,  and  every  person  claiming  under  such  purchasers,  are  estopped 
from  contesting  the  validity  of  the  certificates,  or  questioning  the  amount 
for  which  the  certificates  were  declared  to  be  a  lien  upon  the  property 
purchased.  The  decree  adjudicated  the  certificates  to  be  a  lien  to  the 
extent  of  the  principal  and  interest  unpaid  upon  the  entire  issue  of  8350,- 
000.  The  defendants  are  privies  to  that  judgment,  and  are  concluded 
by  it  equally  with  the  original  parties  to  the  suit.  Every  person  is  a 
privy  to  a  judgment  whose  succession  to  the  rights  of  property  thereby 
affected  occurred  subsequently  to  the  commencement  of  the  suit.  Every 
grantee  is  estopped  by  the  judgment  against  his  grantor,  because  he  holds 
by  a  derivative  title  from  such  grantor.  Freem.  Judgm.  §  162;  Adains  v. 
Bamea,  17  Mass.  367;  Campbell  v.  HaU,  16  N.  Y.  575,579.  In Swannv. 
Wright's  Ez'rs,  110  U.  S.  590,  4  Sup.  Ct.  Rep.  235,  a  decree  in  a  mort- 
gage foreclosure  provided  that  the  sale  of  the  mortgaged  property  should 
be  made  subject  to  the  payment  of  all  receiver's  certificates  which  had 
been  established  as  valid  by  prior  decrees  in  the  suit  or  by  that  de- 
cree, and  it  was  held  that  the  purchaser  at  the  sale  could  not  contest  the 
lien  of  certificates,  the  validity  of  which  had  been  established  by  an 
interlocutory  decree,  even  upon  the  ground  of  concealment  and  fraud 
subsequently  discovered,  by  which,  as  was  alleged,  the  decree  had  been 
obtained. 

Irrespective  of  the  estoppel  by  the  decree,  the  defendants  cannot  be 
heard  to  assert  that  the  certificates  are  not  a  lien  for  the  whole  principal 
and  interest  due  upon  them.  They  are  estopped  because  tlie  deed  exe- 
cuted by  the  referee,  which  is  the  source  of  the  title  of  the  defendants, 
conveyed  the  property  "subject  to  the  payment  of  the  undue  principal 
and  interest"  on  the  certificates.  Horton  v.  DaviSy  26  N.  Y.  495;  Free- 
man v.  Auld,  44  N.  Y.  50;  Parkinson  v.  Sherman,  74  N.  Y.  88;  Grisder 
V.  Poivers,  81  N.  Y.  57. 

Although  the  certificates  are  a  lien  to  the  extent  of  the  principal  and 
interest  unpaid  upon  them  at  the  time  of  the  decree,  it  is  open  to  the 
defendants  to  establish  that  this  is  less  than  the  face  of  the  obligations. 
But  the  contention  that,  within  the  meaning  of  the  decree,  the  amount 
of  the  lien  is  the  sum  for  which  the  certificates  could  be  enforced  by  tlie 
holders  against  the  trust  fund  upon  an  application  to  the  court  made  in 
the  suit  before  the  decree,  is  not  tenable.  The  meaning  of  the  decree  is 
plain.  The  decree  directed  the  referee  to  pay  out  of  the  proceeds  of  the 
sale  all  the  interest  on  the  receiver's  certificates  which  would  accrue  up 
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to  the  time  of  the  sale,  and  the  provision  that  the  sale  should  be  subjecJt 
to  the  payment  by  the  purchasers  of  the  "undue  principal  and  interest 
on  the  certificates"  was  intended  to  denote  that  interest  falling  due  be- 
tween the  date  of  the  decree  and  the  time  of  the  sale  should  be  paid  out 
of  the  proceeds,  while  the  interest  which  would  fall  due  after  the  sale 
should  remain  a  lien  against  the  property  as  well  as  the  principal.  The 
unpaid  principal  and  interest,  or,  as  it  is  expressed  in.  the  decree,  the 
"undue  principal  and  interest,"  is  what  was  unpaid,  according  to  the 
tenor  of  the  obligations,  at  the  time  of  the  sale  under  the  decree. 

.There  is  no  merit  in  the  point  taken  by  defendants  that  complainant 
has  not  established  the  authenticity  of  its  certificates  as  those  which 
were  issued  by  the  receiver.  The  authentication  of  the  trustee  is  not 
the  only  evidence  that  the  obligations  in  suit  belong  to  the  authorized  is- 
sue, although  it  may  be  the  best  evidence.  Their  genuineness  is  shown 
by  other  evidence;  and,  as  they  were  put  in  evidence  without  any  objec- 
tion that  their  authenticity  could  not  be  proved  by  secondary  evidence, 
that  objection  cannot  now  be  urged. 

A  decree  is  ordered  for  the  complainant  for  the  relief  prayed  in  the 
biU. 


Ennis  v.  Case  Manuf'g  Co. 

{Oireuit  Court,  E.  D,  Missouri,  E,  D.    March  25, 1887.) 

pLBADiNa — Depaktube— Reply— Contract. 

A  petition,  in  an  action  at  law  for  breach  of  a  contract  for  serYices,  alleged 
that  the  contract  was  made  October  1, 1884.  and  that  it  covered  services  to  be 
rendered  from  January  1,  1885,  to  December  81,  1885.  The  plea  set  up  the 
defense  that  the  contract  was  verbal,  and  was  within  the  statute  of  frauds. 
The  reply,  which  concluded  with  a  general  denial,  averred  that,  on  January 
15,  18^,  the  contract  of  October  1,  1884,  was  modified  bv  agreement,  by 
striking  out  one  of  its  provisions,  and  that,  as  thus  modined,  the  plaintiff 
duly  performed  the  same.  Held,  on  demurrer  to  the  reply,  that  the  reply  was 
to  the  effect  that  the  contract  was  made  on  January  15, 1885,  and  not  on  Octo- 
ber 1, 1884,  as  at  first  alleged,  and  hence  was  bad,  as  being  in  the  nature  of  a 
departure  from  the  original  cause  of  action. 

At  Law.     On  demurrer  to  reply, 
0.  B,  Qivens,  for  plaintiff. 
WiUiam  H.  BlisSj  for  defendant. 

I  Thayeb  ,  J.   This  ia  an  action  at  law  for  breach  of  a  contract  for  services. 

I  The  contract  is  alleged  to  have  been  made  October  1,  1884,  and  covers 

services  to  be  rendered  from  January  1, 1885,  to  December  31, 1885.    A 
plea  is  interposed  to  the  effect  that  the  contract  was  verbal,  and  was  not 
I  to  be  performed  within  one  year,  and  hence  is  within  the  statutes  of 

I  frauds.     By  way  of  reply  to  the  plea,  plaintiff  avers  that  on  the  fif- 

!  teenth  of  January,  1885,  the  contract  of  October  1,  1884,  was  modified 

I  by  agreement  by  striking  out  one  of  its  provisions,  and  that  as  thus 
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Viodified  plaintiff  duly  performed  the  same.  To  the  reply  there  is  a  de- 
murrer. Obviously,  that  part  of  the  replj'  which  alleges  a  modification 
of  the  contract  on  January  15,  1885,  is  not  a  sufficient  answer  to  the 
plea  of  the  statute  of  frauds.  If  the  pleader  intended  to  state  that,  in 
point  of  fact,  the  contract  described  in  his  petition  as  made  on  October 
1,  1884,  was  not  made  until  January  15, 1885,  and  for  that  reason  tho 
plea  of  the  statute  is  not  tenable,  then  the  reply  is  in  the  nature  of  a  de- 
parture from  the  original  cause  of  action,  and  on  that  ground  the  de- 
murrer should  be  sustained.  If,  on  the  other  hand,  the  pleader  in- 
tends to  adhere  to  the  original  averment  that  the  contract  on  which  he 
sues  was  made  October  1,  1884,  the  plea  of  the  statute  remains  unan- 
swered, unless  we  construe  the  last  clause  of  the  reply  (which  is  a  gen- 
eral denial)  as  intended  to  be  a  response  to  the  plea  of  the  statute.  Wo 
think  it  evident,  from  the  form  of  the  pleading,  that  the  pleader  in- 
tended to  all^e  the  modification  of  the  contract  on  January  15,  1885, 
as  a  defense  to  the  plea  of  the  statute.  In  other  words,  we  think  he  in- 
tended to  say  that  the  contract  on  which  he  sues  was  made  on  January 
15,  1885,  instead  of  October  1,  1884,  as  at  first  alleged.  Our  judgment 
is,  therefore,  that  the  reply  is  bad,  as  being  a  departure  firom  the  original 
cause  of  action.  We  accordingly  sustain  the  demurrer.  Plaintiff  can 
only  avail  himself  of  the  facts  stated  in  the  reply  (if  they  constitute  a 
defense  to  the  plea)  by  an  amendment  of  his  petition.  The  petition  can-  ' 
not  be  amended  by  virtue  of  allegations  contradictory  thereof  contained 
in  the  reply. 


Bbllevillb  Sav.  Bank  v.  Winslow. 

(Oireuit  Cfourt,  K  D.  MmouH,  K  D.    April  25, 1887.) 

1.  Pabtnekship— Judgment  aoainbt — Sun  against  Pabtner. 

Under  Rev.  St.  Mo.  1879,  §  658,  which  provides  that  "all  contracts  which,  by 
common  law,  are  Joint  only,  shall  be  construed  to  be  Joint  and  several,"  in 
a  suit  upon  a  Judgment  recovered  against  a  firm,  all  the  partners  are  not  nec- 
essary parties. 
8.  LmiTATiON  OF  Action— Pleading. 

In  Missouri,  advantage  cannot  be  taken  of  the  statute  of  limitations  other- 
wise than  by  plea,  except  in  those  cases  where  the  statute  creates  an  absolute 
bar  by  lapse  of  time,  without  any  exception. 

At  Law.  Demurrer  to  petition. 
Charles  W.  Thomas,  for  plaintiff. 
/•  W.  HamiU  and  Henry  W.  Bond^  for  defendant. 

Thayer,  J.  The  first  count  of  this  petition  is  upon  a  Judgment  re- 
covered in  the  Southern  district  of  Illinois  against  the  defendant  and  one 
James  H.  Wilson,  who  were  partners,  and  as  such,  under  the  firm  name 
of  Winslow  and  Wilson,  contracted  the  debt  out  of  which  the  judgment 
arose.     Winslow  has  been  sued  alone  upon  the  judgment.     There  is  a 
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demuiTer  to  the  first  count  for  the  reason  that  Wilson  is  not  joined  as  a 
party  defendant,  the  theory  of  the  demurrer  being  that  both  parties 
must  be  joined  in  the  action,  inasmuch  as  the  suit  is  founded  on  a  joint 
obligation.  But  in  the  state  of  Missouri,  by  statute  long  since  adopted, 
"all  contracts  which,  by  common  law,  are  joint  only,  shall  be  construed 
to  be  joint  and  several."  Rev.  St.  Mo.  1879,  §  658.  It  follows,  there- 
fore, that  the  defendant  may  be  sued  alone  in  this  jurisdiction,  as  upon 
a  several  contract,  and  that  the  demurrer  is  not  well  taken.  The  second 
count  of  the  petition  is  upon  a  contract  of  guaranty  of  a  promissory  note 
executed  by  Winslow  and  Wilson  under  date  of  August  29,  1874.  The 
suit  having  been  filed  December  81,  1886,  more  than  ten  years  there- 
after, there  is  a  demurrer  to  the  second  count,  for  that  the  action  appears 
to  be  barred  by  the  statute  of  limitations.  Undoubtedly,  the  Missouri 
statute  of  limitations  is  applicable  to  the  case,  but,  as  we  understand  the 
rule  of  procedure  in  Missouri,  advantage  cannot  be  taken  of  the  statute 
of  limitations  otherwise  thaii  by  plea,  except  in  those  cases  where  the 
statute  creates  an  absolute  bar  by  lapse  of  time,  without  any  exceptions. 

The  case  of  State  v.  Bird^  22  Mo.  470,  appears- to  have  been  the  first 
case  in  this  state  in  which  the  statute  of  limitations  was  invoked  by  de- 
murrer. In  that  case  the  action  was  on  a  constable's  bond,  as  to  which 
the  statute  created  an  absolute  bar  to  an  action  by  lapse  of  two  years  with* 
out  any  exception,  and  it  was  held  to  be  proper  to  entertain  a  demurrer 
in  that  case,  solely  on  the  ground  that  the  bar  was  absolute,  without  any 
exception,  after  the  lapse  of  two  years. 

The  next  case  in  order  of  time  was  that  of  McNair  v.  Zott,  25  Mo.  190, 
in  which  case  it  was  held,  substantially,  that  the  statute  could  not  be  in- 
voked by  demurrer,  except  in  those  cases  "where  it  plainly  appears  that 
plaintiff's  case  is  fully  stated,  and  it  is  clear  that  he  cannot  recover"  by 
reason  of  lapse  of  time. 

In  the  case  of  Boyce  v.  Christy^  47  Mo.  70,  cited  by  defendant,  the  ac- 
tion was  upon  an  indenture  given  by  a  master  to  his  apprentice.  As  to 
this  class  of  instruments,  the  statute  creates  an  absolute  bar,  without  any 
exceptions,  after  the  lapse  of  two  years.  Rev.  St.  Mo.  §  4091.  In  de- 
ciding that  case,  and  holding  the  petition  to  be  demurrable,  the  court 
refer  to  the  former  decision  (State  v.  Bird,  22  Mo.  470,)  as  controlling 
authority. 

In  a  still  later  case,  that  of  State  v.  Spencer,  79  Mo.  at  page  316,  the 
supreme  court  restate  tiie  rule  in  State  v.  Bird,  supra,  as  follows:  "When 
the  statute  creates  an  absolute  bar  by  the  mere  lapse  of  time,  without  ex- 
ception, the  defense  [of  the  statute]  may  be  made  by  demurrer,  if  the 
necessary  fiacts  appear  upon  the  pleading." 

There  is  one  other  case,  Henoch  v.  Chaney,  61  Mo.  129,  in  which  a 
general  statement  is  made  to  the  effect  that,  "when  the  petition  upon  its 
£Eice  shows  that  the  time  has  elapsed  in  which  suit  may  be  brought,  the 
defect  may  be  reached  by  demurrer;"  but,  as  the  above-cited  case  of 
Boyce  v.  Christy  is  alone  referred  to  in  support  of  the  proposition,  it  is 
manifest  that  the  court  merely  intended  to  reaflirm  the  doctrine  of  the 
preceding  cases,  namely,  that  a  demurrer  will  lie  in  tiiose  cases  only  where 
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the  statute  of  limitations  applicable  to  the  case  creates  an  absolute  bar 
without  exception,  and  the  fact  that  such  period  has  elapsed  clearly  ap- 
pears from  the  face  of  the  petition.  If  the  statute  of  limitations  appli- 
cable to  a  given  case  is  the  general  statute  of  limitations,  and  the  bar  of 
the  statute  may  be  avoided  by  any  one  of  the  numerous  exceptions  men- 
tioned in  the  act,  it  is  certainly  more  logical  to  require  the  defense  of  the 
statute  to  be  taken  by  plea,  and  such  seems  to  be  the  meaning  of  the 
Missouri  decisions  heretofore  cited. 

The  demurrer  to  the  second  count  will  accordingly  be  overruled,  and 
the  defendant  will  be  held  to  make  the  defense  of  llie  statute  by  plea  in- 
stead of  by  demurrer. 

Twenty  days  will  be  allowed  to  file  a  plea  or  answer. 


United  States  v.  Trice. 
(District  Court,  W.  D.  Tennessee.    March  15, 1887.^ 

1.  Cbimtnal  Law— Maltreatment  of  Crew  of  Vessel— Rev.  St.  XJ.  8.  §  6347 
-"Officer," 

Anyone  who  by  authority  exercises  the  function  of  control  over  the  actions 
of  the  crew,  or  any  part  of  it,  by  giving  direction  to  their  work,  is  an  "officer," 
within  the  meaning  of  the  Revised  Statutes  of  the  United  States,  §  5347,  and 
is  liable  to  the  penalty  if  he  beat  or  wound  one  of  the  crew. 

8.  Same— Case  in  Judgment— "Captain  of  the  Watch." 

Where  the  roustabouts  belonging  to  the  crew  of  a  steam-boat  are  divided 
into  watches,  and  one  of  their  number  is  set  over  them  as  "captain  of  the 
watch, "  with  power  to  direct  their  work  and  demand  obedience  to  his  orders, 
held,  that  he  is  an  officer  within  the  meaning  of  the  statute,  (Rev.  St.  U.  S.  ^ 
6347.)  and  mav  be  held  to  answer  a  charge  of  beating  and  wounding  one  of 
the  crew  so  placed  under  his  command. 

On  Habeas  Corpus. 

H,  0.  Andersouy  Asst.  U.  S.  Atty.,for  the  United  States, 

H.  C.  WarinneTy  for  defendant. 

Hammond,  J.  The  defendant  having  been  held  to  bail  by  a  commis- 
eioner  to  answer  for  a  violation  of  section  5347  of  the  Revised  Statutes  of 
the  United  States,  application  was  made  to  the  district  judge  for  a  war- 
rant of  removal  to  another  district  for  trial,  but,  there  being  much  doubt 
whether  the  facts  brought  his  offense  within  the  statute,  counsel  was  as- 
signed to  him,  and,  by  agreement  with  the  district  attorney,  the  matter 
was  heard  as  if  upon  haheas  corpus.  U.  S.  v.  Bravmer^  7  Fed.  Rep.  86; 
In  re  James,  18  Fed.  Rep.  853,  854. 

The  defendant  is  one  of  the  colored  "roustabouts"  or  deckhands  engaged 
on  steam-boats  to  do  the  work  of  loading,  unloading,  etc.  He  is  charged 
with  "beating  and  wounding"  one  of  the  crew,  another  "roustabout,"  con- 
trary to  the  provisions  of  that  statute.  He  is  what  is  known  in  that  serv- 
ice as  a  "captain  of  the  watch,"  and  it  is  by  reason  of  that  relation  that 
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he  is  charged  as  an  oflBcer,  and  as  being,  therefore,  amenable  to  the  pen- 
alty of  the  statute,  which  enacts  that  "every  master  or  other  officer  of  any 
American  vessel,"  etc.,  "who  beats,  wovinds,"  etc.,  "shall  be  punished," 
etc.  Rev.  St.  U.  S.  §  5347.  It  seems  that  this  "  captain  of  the  watch" 
is  a  kind  of  foreman  or  overseer,  who,  under  the  supervision  of  the  mate, 
has  charge  of  one  of  the  two  "watches"  into  which  the  crew  is  divided  for 
the  convenience  of  work,  each  having  a  "captain"  in  charge.  He  calls 
them  "out"  and  "in,"  directs  them  where  to  store  freights,  which  pack- 
ages to  move,  when  to  go  "aboard"  or  come  "ashore,"  and  generally  di- 
rects their  work;  or,  to  state  it  in  the  language  of  defendant's  counsel: 

"It  is  the  practice  of  the  mates  to  select  one  member  of  eacli  watch  to  act 
as  the  head  or  chief  of  that  watch.  Ordinarily  he  is  so  selected  because  of 
his  supposed  experience  in  such  business,  and  his  fitness  to  intelligently  guide 
and  direct  his  watch  in  the  performance  of  their  duty.  His  wages  are  gener- 
ally those  of  any  experienced  *  rouster,'  and  he  is  classed  and  paid  as  a  •  roas- 
ter.' Among  his  duties  are  to  call  out  his  watch  when  needed,  put  them  at 
work  according  to  directions  of  the  mate  on  watch,  guide  them  in  receiving, 
storing,  and  delivering  cargo;  or,  in  other  words,  to  give  his  aid  and  atten- 
tion to  systematize  the  labor  of  the  crew,  he  himself  ordinarily  performing  a 
part  of  the  duties  required  of  his  watch.  He  is  not  known  or  recognized  as 
an  oflBcer  by  steam-boat  owners,  but  performs  his  duty  in  obedience  to  orders 
and  directions  given,  as  occasion  requires,  by  the  mate,  is  subject  to  his  orders 
as  any  other  « rouster '  is,  and  may  be  called  by  the  mate  to  perform  any  duty 
that  a  •  rouster '  may  be  called  to  perform.  The  crew  look  upon  him,  proba- 
bly, as  practically  occupying  a  superior  or  qtiasi  superior  position  over  his 
watch." 

This  fairly  represents  the  testimony  as  to  the  functions  of  the  "  cap- 
tain of  the  watch,"  and  the  question  is,  does  the  statute  apply  to  a  per- 
son occupying  such  a  position  ? 

It  is  conceded  that  this  statute  was  not  intended  to  punish  fighting  or 
other  assaults  committed  by  the  crew  upon  each  other,  in  which  respect 
it  is  different  from  the  British  act  passed  in  the  same  year,  and  about 
the  same  time,  with  the  same  general  purpose,  which  provided  for  the 
summary  punishment  of  "common  assaults  on  shipboard,"  (2  McCul. 
Diet.  tit.  "Seaman,"  442;)  and,  this  being  so,  there  is  a  wide  margin  for 
interpretation,  whether  we  look  at  the  lexicographical  expressions  that  may 
be  used  to  represent  the  meaning  of  the  words  in  dispute,  the  technical 
terminology  they  employ,  and  the  judicial  definitions  that  have  been  at- 
♦  tempted  in  other  connections,  or  seek  the  more  contracted  mischief  to  be 
prevented  than  the  punishment  of  all  beating  and  wounding  on  ship- 
board, by  confining  the  statute  to  the  suppression  only  of  the  abuse  of 
authority;  for  I  take  it  that  whatever  may  be  said  of  the  efiect  of  section 
4611  of  the  Revised  Statutes  of  the  United  States,  abolishing  flogging, 
passed  many  years  later,  it  was  not  the  intention  of  this  statute  to  curtail 
the  lawful  authority  of  the  master  or  other  oflScer  in  charge  of  the  ship 
to  inflict  reasonable  corporal  punishment.  And  when,  incur  search  for 
the  real  mischief  congress  had  in  mind  to  remedy,  we  turn  to  an  exam- 
ination of  the  master's  authority  in  that  regard,  we  find  that  in  fact  only 
the  master,  and  not  any  other  oflScer  whatever,  except  when  the  master 
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was  not  on  board  and  some  other  exercised  his  powers,  had  any  right 
to  strike  or  punish  in  an}'  other  way,  one  of  the  crew.  Whoever  inflicted 
the  punishment,  be  it  by  one  blow  or  more,  or  by  some  other  kind  of 
punishment,  could  only  do  that  by  order  of  the  master,  specifically  given. 
One  exception  there  was  to  this,  and  that  was  that  the  mate  or  other 
officer  in  charge  of  the  particular  business  might,  by  a  single  blow, 
stimulate  instant  and  prompt  obedience  in  the  performance  of  a  given 
act,  which  could  not  await  an  application  or  complaint  to  the  master. 
Of  course,  I  do  not  consider  here  the  niceties  of  this  very  interesting  sub- 
ject, nor  attempt  to  express  the  full  nature  or  extent  of  the- master's 
powers,  nor  any  of  its  limitations  through  the  right  of  sanctuary  in  the 
prow  pf  a  vessel  or  a  further  retreat,  after  which,  even  as  against  the 
master,  the  seaman  pursued  might  strike  his  pursuer  without  incurring 
the  barbaric  penalties  for  striking  an  officer,  as  the  general  statement 
above  made  is  sufficient  for  the  present  purpose.  2  Browne,  Civil  & 
Adm.  Law.  160;  1  Conk.  Adm.  (2d  Ed.)  427-448;  U.  S.  v.  Ihytor, 
2  Sum.  585-588;  FuU^  v.  Gb»y,  3  Woodb.  &  M.  1;  U.S.  v.  Freeman, 
4  Mason,  511;  U.  8.  v.  OoUina,  2  Curt.  194. 

Now,  in  view  of  this  condition  of  the  law,  that  only  the  master  could 
punish  or  had  authority  to  strike,  and  of  the  conceded  fact  that  it  was 
not  intended  by  this  statute  to  denounce  all  beating  on  shipboard,  it 
would  not  be  an  unreasonable  construction  of  the  words  "or  other  officer," 
as  used  in  the  section,  to  hold  that  they  were  intended  to  designate  some 
one  substituted  for  the  master,  and  exercising  his  powers  in  his  absence, 
so  that  the  section  would  read,  that  "every  master,  or  other  officer  exer- 
cising his  powers,  who  beats,"  etc.,  "shall  be  punished,"  etc.;  thus  con- 
fining the  statute  to  the  prosecution  of  an  abuse  of  his  official  authority  by 
the  comfnander  of  the  vessel,  and  leaving  all  other  misconduct  by  the 
master  or  other  officer  where  the  common  assaults  among  the  crew  are 
left,  to  be  otherwise  redressed,  outside  of  this  statute.  As,  if  the  mas- 
ter and  one  of  the  crew  should  fall  out  over  a  game  of  cards,  and  the 
master  should  "beat"  and  "wound"  the  other,  he  would  not  be  guilty 
under  this  act,  the  afiair  not  being  within  the  scope  of  his  official  con- 
duct qua  master;  so,  if  any  but  the  master,  or  one  acting  as  master, 
should  "beat"  or  wound  another,  he  would  not  be  liable,  no  matter  what 
other  relation  might  exist,  or  what  might  be  the  occasion  of  the  beating; 
and  looking  to  the  phraseology  of  the  statute  about  "imprisoning"  and 
"withholding  suitable  food,"  and  "inflicting  cruel  and  unusual  punish- 
ment," etc.,  describing  clearly  a  commander's  acts,  and  belonging  only 
to  the  master,  or  one  acting  in  his  place  as  such,  there  is  great  force  in 
this  interpretation  as  the  one  that  meets  the  technical  requirements  of 
statutory  construction. 

This  being  a  penal  statute,  I  should  not  hesitate  to  adopt  that  construc- 
tion but  for  a  conviction  that  congress  did  not  really  intend  to  so  nar- 
rowly limit  the  remedial  effects  of  this  beneficial  act.  The  common  in- 
terpretation of  the  words  used  go  further  than  that;  the  evil  then  exist- 
ing extended  beyond  that,  and  the  general  scope  of  the  legislation  which 
had  preceded  this  act  demanded  more  than  this  interpretation  would  im* 
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ply.  Congress,  as  the  English  parliament,  had  been  long  engaged  in 
supplying  something  of  a  code  of  laws  of  the  sea,  intended  to  advance 
commerce,  but  more  to  nurture  able-bodied  and  eflBcient  seamen,  for  use 
when  needed  in  time  of  war;  and  the  general  purpose  was  to  mitigate  the 
rigors  of  sea-service,  and  make  it  more  attractive,  by  protecting  the  sea- 
men from  personal  injury.  These  injuries  were  not  inflicted  alone  by  the 
master,  as  such,  as  they  generally  were  in  the  beginning,  when  the  above- 
mentioned  powers  and  duties  of  the  master  were  established.  Then  he 
was  not  much  removed  in  social  position  from  the  rest  of  the  crew, 
worked  among  and  was  in  constant  contact  with  them,  great  as  was  his 
authority.  Afterwards  the  master  became  less  a  part  of  the  crew,  and 
had  become,  when  this  act  was  passed,  and  has  since  far  more  become, 
separated  from  such  duties,  which  are  now  mostly  devolved  on  uhder- 
officers  who  control  the  men  while  he  exercises  only  a  general  supervis- 
ion, until  now  the  master  of  a  vessel  is  more  like  a  naval  commander  of 
a  ship  than  like  the  old-time  master.  Congress  no  doubt  had  in  view 
this  modem  style  of  sea-service  and  that  of  our  lakes  and  rivers,  to  which 
the  act  applies,  where  the  master  does  not  beat  his  crew  but  leaves  it  to 
the  mates  and  "captains  of  the  watch,"  and  did  not  have  in  view  the 
ancient  laws,  upon  which  this  narrow  construction  is  based. 

The  learned  counsel  for  the  defendant  has  not  contended  for  the  narrow- 
est construction,  but  does  insist  that  the  words  "or  other  officer"  must  be 
limited  to  the  recognized  officers  of  a  vessel,  as  known  to  the  service,  call- 
ing attention  to  the  differences  between  ocean  navigation  and  that  of  our 
rivers;  yet,  if  we  get  away  from  the  interpretation  already  noticed,  there 
is  no  guide  in  the  technical  rules  of  construction  that  direct  us  to  the 
meaning  of  the  words  used  in  their  relation  to  the  subject-matter.  The 
word  "officer  "  is  very  elastic.  As  applied  to  the  military  establishments 
of  the  army  and  navy,  it  would  be  more  definite,  perhaps,  and  some- 
what so  as  applied  to  the  civil  establishments,  where  there  are  certain  in- 
dicia  of  authority  to  point  them  out;  but  we  have  only  to  look  through 
adjudicated  cases  to  see  that,  as  used  in  statutes,  the  term  often  cannot 
be  so  confined.  And  even  by  common  understanding  in  the  army  and 
the  navy,  as  well  as  the  civil  service,  there  are  distinctions,  social,  tech- 
nical and  arbitrary,  that  frequently  influence  the  judicial  determination 
of  statutory  and  other  administrative  regulations.  The  marine  service  on 
board  ships  and  steam-boats  furnishes  fewer  of  the  uaaal  indicia  of  inter- 
pretation ,  or  of  the  intention  to  be  implied  from  the  mere  use  of  the  words, 
than  these  others,  for  the  obvious  reason  that  the  offices  are  private  in  their 
origin  and  characteristics,  and  the  duties  attached  are  altogether  arbi- 
trary, in  every  respect  whatever.  Each  owner  of  a  vessel  may  establish 
any  and  what  officers  he  pleases,  call  them  as  he  will,  and  distribute  the 
service  and  duties  as  he  may  choose,  and  the  rank  and  social  relations 
may  be  what  any  one  may  wish  who  has  the  power  to  regulate  the  subject. 
Custom  very  largely,  no  doubt,  and  to  some  extent  legal  or  statutory  regu- 
lations, may  enter  into  the  particular  organization  as  a  controlling  influ- 
ence; but,  giving  these  all  the  consideration  possible,  and  the  fact  re- 
mains that  substantially  the  organization  of  the  ship's  company  is  arbi- 
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trary,  and  the  owner  may  make  it  quite  at  his  will,  particularly  below 
the  master.  He  must  have  engineers,  pilots,  etc. ,  no  doubt;  but  whether 
these  shall  be  "ofl&cers"  who  have  social  rank  and  distinction  as  such  on 
board,  or  be  only  part  of  the  "seamen,"  the  "crew,"  or  the  "men,"  etc., 
is  purely  discretionary  with  the  owner,  or,  at  most,  regulated  by  arbi- 
trary custom  among  themselves. 

Learned  counsel  cite  from  the  books  which  name  the  "officers"  of  a 
ship  as  "master,  mate,  boatswain,  surgeon,  pilot,  and  supercargo;"  or  as 
"master,  pilot,  carpenter,  carabita,  purser,  cook,  and  harbor  watchman;" 
or  as  "master,  mates,  pilot,  boatswain,  coxswain,"  etc.;  and  "surgeon, 
purser,  cook,  steward,  cabin-boy,  carpenter,  cooper,  engineers,  and  fire- 
men." Jac.  Sea  Laws,  120-128;  Fland.  Shipp.  33;  Curt.  Seam.  3-6; 
1  Conk.  Adm.  107.  But,  as  counsel  say,  these  are  rather  subdivisions 
according  to  the  duties  performed,  or  classifications  of  the  marines  into 
those  who  are  common  seamen  and  those  who  hold  inferior  official  po- 
sitions, or  do  not  belong  to  the  essentially  maritime  classes  at  all,  than 
the  designation  of  the  recognized  officers  of  a  vessel.  Manifestly,  these 
designations  would  not  furnish  any  criterion  for  the  interpretation  of 
this  statute,  and  just  as  plainly,  as  it  seems  to  me,  will  any  other  recog- 
nized classification  or  ranking  fail  to  meet  the  requirements  of  this  statute. 
Certainly,  there  can  be  none  based  on  the  social  distinctions  which  would 
be  satisfactory.  Why  should  a  pilot,  for  example,  who,  away  from  the 
wheel,  has  control  of  nobody,  be  amenable  to  this  statute  because  he  is 
recognized  as  an  "officer,"  eats  with  the  captain,  and  associates  with  him, 
while  the  steward,  who  beats  and  wounds  a  cabin-boy  under  his  control, 
escapes  because  he  is  not  recognized  as  an  officer  and  does  not  associate 
with  the.  cap  tain? 

The  primary  signification  of  the  word  "officer"  will  include  this  "cap- 
tain of  the  watch,"  and  it  is  often  used  in  that  primary  sense  in  statutes, 
and  is  by  judicial  construction  extended  to  include  like  positions.  One 
of  the  earliest  definitions  of  the  word  "  offi^dum"  is  "  that  function  by  virtue 
whereof  a  man  hath  some  employment  in  the  affairs  of  another,  as  of 
the  king  or  another  person."  Cowell,  Diet.  A.  L  Again:  "It  is  said 
that  the  word  ^offi^vm^  principally  implies  a  duty,  and,  in  the  next 
place,  the  charge  of  such  duty;  and  that  it  is  a  rule  that  where  a  man 
hath  to  do  with  another's  affairs  against  his  will,  and  without  his  leave, 
that  this  is  an  offi/x^  and  he  who  is  in  it  an  officer J^^  King  v.  Dr.  BumeU^ 
Carth.  478;  4  Jac.  Diet.  433,  tit.  "Office;"  2  Toml.  Diet.  664;  2  Abb. 
Diet.  200. 

In  Stone  v.  17.  S.,  3  Ct.  CI.  260,  a  foreman  of  laborers  at  work  upon 
the  public  grounds  was  held  to  be  employed  "in  his  office,"  in  relation 
to  an  appropriation  for  those  employed  "in  his  office"  by  the  commis- 
sioner in  charge;  and  in  Com.  v.  Wyman,  8  Mete.  247,  a  statute  pun- 
ishing for  embezzlement  "the  cashier  or  other  officer"  was  held  to  in- 
clude all  above  and  below  that  officer  who  "are  within  the  mischief  in- 
tended to  be  prevented."  Many  other  cases  might  be  cited,  but  these 
are  sufficient;  and  it  would  seem  that  the  judicial  definition  always  con- 
forms to  an  enlarged  or  restricted  interpretation,  according  to  circum- 
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stances,  the  reasonable  rule  being  to  give  that  effect  to  the  act  which  it 
shall  appear  from  the  words  used,  and  the  object  to  be  accomplished, 
that  the  l^slature  wished  should  be  done.  Nor  is  the  rule  of  strict 
construction  for  penal  acts  against  this  method  of  interpretation.  U.  S. 
V.  HartweU,  6  Wall.  385,  396;  U.S.  v.  Mattock,  2  Sawy.  148,  151;  The 
Bdina^  1  Gall.  76, 83;  U.  S.  v.  Winn,  8  Sum.  209.  In  the  last  case  cited 
Mr.  Justice  Story  construed  this  very  statute,  and,  upon  similar  reason- 
ing to  that  I  have  used,  held  that  the  chief  ofl&cer  next  below  the  captain 
or  master  was  under  the  protection  of  the  statute  as  one  of  the  "crew." 
^  Upon  the  whole,  I  am  satisfied  that  any  one  who  by  authority  exer- 
cises the  function  of  command  over  the  actions  of  the  crew  while  on 
duty,  or  of  any  of  them,  is  an  ofl&cer  pro  hoc  vice,  and  liable  to  the  pen- 
alties of  this  statute,  as  such,  if  he  violate  its  provisions.  So  construed, 
the  statute  secures  the  purpose  of  congress  to  protect  the  seamen  or 
"rousters,"  and  all  on  board  who,  being  of  the  crew,  are  under  the  bond- 
age of  obedience  to  authority,  from  any  abuse  of  that  authority;  while 
the  more  restricted  construction  would  permit  the  evil  to  continue  by 
allowing  the  "oflScers"  to  delegate  the  beating  and  wounding  to  under- 
lings having  all  the  power  of  official  place,  with  the  right  to  exercise  it, 
and  yet  no  responsibility  such  as  this  statute  imposes.  None  but  the 
master  ever  had  the  power  to  punish,  or  has  now,  but  if  any  assume  it 
by  virtue  of  his  office,  be  that  office  what  it  may,  thereby  he  becomes, 
to  all  intents  and  purposes  of  this  statute,  amenable  to  all  the  penal  oon- 
sequences,  if  he  abuse  that  power  which  he  assumes* 
The  defendant  will  be  held  to  answer. 


United  States  v.  Eagah. 
lOireuU  Oawrt,  B.  2>.  MiMouri,  B.  B.    March  90, 1887.) 

VOTBBS— HeGISTBATION— DuTIEB    OF    ReCORDBB  OF  VOTEBS. 

Under  the  registration  law  applicable  to  the  city  of  St,  Lonft,  MIsBOtirl. 
(SeBB.  LawB  Mo.  1888,  p.  88,)  a  deputy  recorder  of  voters  for  a  ward  of  Baid 
dty  is  not  obliged  to  register  a  person  merely  because  he  applies  for  registra- 
tion and  takes  the  oath  prescribed  by  section  8  of  said  act.  Such  officer  may 
reject  an  applicant  for  registration  who  ha$  taken  the  oath,  if  he  is  aware 
that  the  applicant  has  not  truly  stated  in  his  oath  and  entered  on  the  regis- 
tration booK  the  number  of  his  residence.  Accordingly  hM,  that  an  indict- 
ment under  section  5512  of  the  Revised  Statutes  of  the  United  States  against 
a  deputy  recorder  of  voters  for  a  ward  of  said  city  was  not  demurrable  which 
charged  that  said  officer,  at  a  registration  for  a  congressional  election,  know- 
ingly and  willfully  registered  one  A.  B.  as  a  duly-qualified  voter  then  and 
there  residing  at  number  ''207  North  12th  street, "  m  the  Tenth  ward,  he,  the 
said  defendant,  well  knowing  that  said  A.  B.  did  not  reside  at  said  number, 
and  was  not  entitled  to  be  registered  therefrom.  HM,  further,  that  although 
the  applicant  for  registration  resided  in  the  Tenth  ward  and  was  a  qualified 
voter  therein,  that  the  registration  officer  could  not  lawfully  permit  him  to 
register  or  register  him  from  a  street  number  in  said  ward  where  he  did  not 
reside. 
{SyUabus  by  Ou  OcurU) 
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On  demurrer  to  indictment  under  Rev.  St.  U.  S.  §  5512,  for  fraud- 
ulent registration. 

Thomas  P.  Baahaw  and  D.  P.  Dyet^  for  the  United  States. 
W.  C.  Marshall,  for  defendant. 

Thayer,  J.  This  indictment  is  framed  under  that  clause  of  section 
6512,  Rev.  St.  U.  S.,  which  makes  it  an  offense  if  any  officer  of  registra- 
tion "knowingly  and  willfully  registers  as  a  voter  any  person  not  entitled 
to  be  registered."  The  statute  concerns  the  act  of  the  officer  in  know- 
ingly permitting  the  name  of  a  person  to  be  placed  on  the  r^stration 
book  in  his  charge,  when  the  person  is  not  entitled  to  be  so  registered. 
An  indictment  under  this  clause  of  section  5512,  which  merely  used  the 
language  of  the  statute,  that  the  defendant  knowingly  and  willfully  regis- 
tered A.  B.  as  a  voter,  he,  the  said  A.  B.,  not  being  entitled  to  be  regis- 
tered, as  the  defendant  well  knew,  would  be  clearly  bad.  The  defendant 
should  have  notice  of  the  precise  charge  he  is  called  upon  to  meet.  The 
indictment,  besides  using  the  language  of  the  statute,  should  show  the 
ground  of  the  voter's  disqualification  to  be  registered;  as  that  he  is  a 
minor,  a  non-resident  of  the  precinct,  alien,  or  some  other  ground  of  dis- 
qualification. So  much  may  be  conceded.  The  indictment  now  before 
us  employs  the  statutory  language  above  recited,  but  it  specifies  no 
matter  disqualifying  the  voter  from  having  his  name  put  on  the  list, 
as  it  was  placed,  except  that  he  did  not  reside  at  "No.  207  North  12th 
St. ,"  the  place  of  residence  specified  on  the  registration  book.  For  aught 
this  indictment  shows,  he  may  have  been  a  person  possessing  all  the 
qualifications  of  a  voter  within  the  precinct  where  registered;  such  as 
age,  citizenship,  etc.  - 

The  precise  question  we  have  to  determine,  then,  is  whether,  when  the 
voter  presented  himself  to  the  defendant  for  registration,  and  gave  his 
place  of  residence  as  "No.  207  North  Twelfth  street,"  and  took  the  stat- 
utory oath,  which,  among  other  things,  required  him  to  state  that  he 
lived  at  the  place  he  had  designated  in  the  registration  book,  the  de- 
fendant could  rightfully  accept  him  as  a  voter  residing  at  such  number 
— that  is  to  say,  permit  him  to  enter  his  name  on  the  book  as  of  such 
residence,  when  in  point  of  fact  the  defendant  knew,  as  the  indictment 
charges,  that  the  address  given  by  the  voter  was  false.  In  other  words, 
the  question  is  whether  such  act  on  the  defendant's  part  was,  within  the 
meaning  of  the  federal  statute,  (section  5512,)  registering  a  voter  not 
entitled  to  be  registered. 

It  has  been  urged  that,  under  the  act  concerning  the  registration  of 
voters  applicable  to  the  city  of  St.  Louis,  (vide  Sess.  Laws  Mo.  1883, 
p.  38,)  a  recorder  or  deputy-recorder  of  voters  is  obliged  to  accept  and 
register  any  person  who  takes  the  oath  prescribed  by  the  third  section  of 
said  act;  that  a  person  who  takes  the  oath  is  entitled,  without  let  or  hin- 
derance,  to  be  registered,  so  far  as  the  registration  officer  is  concerned. 
This  position  is  clearly  untenable.  The  recorder  and  deputy-recorder  of 
voters  are  officers  appointed  to  examine  and  pass  upon  the  qualifications, 
of  voters.     To  this  end  they  are  authorized  to  administer  both  the  oath 
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required  of  voters  by  the  third  section  of  the  act,  "and  all  other  oaths 
necessary  in  the  registration  of  voters,"  (vide  sections  5,  11,  Sess.  Laws 
Mo,  1883,  pp.  40,  41.)  The  functions  of  recorders  of  voters  are  active, 
not  passive.  The  act  in  question  clearly  contemplates  that  they  may 
refuse,  and  that  it  is  their  duty  to  refuse,  to  register  persons  not  entitled 
to  be  registered,  or  not  entitl^  to  be  registered  from  places  where  they 
apply  for  r^istration,  {vide  section  7,  Sess.  Laws  Mo.  1883;)  and  they 
are  only  subject  to  prosecution  for  refusing  to  register  a  voter  when  they 
"willfully  and  maliciously  or  corruptly  refuse  to  register  a  person  en- 
titled to  be  regis.tered."    Vide  section  8,  Sess.  Laws  Mo.  1883. 

It  is  furthermore  urged  that  the  act  in  question  does  not,  in  terms, 
require  a  voter,  when  applying  for  registration,  to  give  the  street  num- 
ber of  his  residence.  Hence  it  is  argued  that  if  the  number  of  his  resi- 
dence as  given  by  a  voter  is  erroneous,  but  the  voter  nevertheless  resides 
within  the  precinct  where  he  offers  to  register,  and  possesses  the  qualifi- 
cations of  a  voter,  the  recorder  or  deputy-recorder  may  lawfully  register 
him,  although  the  number  of  the  voter's  residence  is  erroneous,  and  is 
known  to  be  erroneous  to  the  registration  officer.  It  is  even  contended 
that  it  is  the  recorder's  duty,  under  such  circumstances,  to  accept  the 
voter.     This  position  we  regard  as  equally  untenable. 

The  third  section  of  the  act  above  referred  to  prescribes  a  form  of  reg- 
istration book  to  be  used,  wherein  are  contained  appropriate  columns 
for  the  names  and  residences  of  the  voters.  The  oath  taken  by  the  voter 
requires  him  to  state  that  he  lives  at  the  place  designated  by  him  in  the 
r^istration  book.  Section  7  of  the  act  makes  it  a  felony  to  willfully 
register  at  a  place  or  number  of  a  street  where  the  voter  does  not  re- 
side. 

In  view  of  all  these  provisions,  it  is  obvious  that  a  voter  under  the 
state  laws  is  not  entitled  to  be  registered  at  a  place  within  a  precinct 
■where  he  does  not  reside,  and  that  a  registration  officer  is  authorized,  and 
that  it  is  his  duty,  under  the  state  laws,  to  refuse  to  register  a  voter  as 
of  a  place  where  he  does  not  reside.  Certainly  the  act  never  contem- 
plated that  a  recorder  should  accept  a  registration  with  knowledge  that 
the  person  applying  for  registration  had  committed  a  felony  in  placing 
his  name  on  the  list  of  voters.  It  is  also  obvious  that  if,  with  knowl- 
edge that  a  voter  has  given  a  false  residence,  he  accepts  him,  or  suffers 
him  to  be  borne  on  the  registration  book  as  a  voter  residing  at  a  place 
where  he  does  not  reside,  he  becomes  guilty  of  the  offense  described  in 
the  federal  statutes,  (section  5512,) — of  registering  a  person  not  entitled 
to  be  registered. 

The  demurrer  must  be  overruled.     It  is  so  ordered. 
v.80p.no.7— 82 
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United  States  v.  Eaoan. 

((XreuU  Court,  E.  D.  MUsouri,  E,  D.    March  28, 1887.  \ 

I.  VoTBBS— Fraudulent  Registration— Indictment. 

Placing  a  number  of  tictitious  names  on  the  registration  list  at  the  same 
time  and  place  constitutes  but  one  offense. 

d.  SAacE— Uncertainty— Repugnance. 

An  indictment  charging  that  the  defendant  ''entered  and  registered  seven 
names  as  names  of  persons  who  had  then  and  there  applied  to  him  *  *  * 
to  be  registered,  "etc.,  **when,  in  truth  and  in  fact,  no  persons  represented  by 
said  names  had  applied  to  him,  or  taken  the  oath, "  etc.,  is  neither  uncertain 
nor  repugnant. 

On  Special  Demurrer.  Indictment  under  Rev.  St.  U.  S.  §  6512,  for 
fraudulent  registration. 

Tkomas  P.  Baahaw  and  />.  P.  Dyer^  for  the  United  States* 
W.  C.  MarshaU,  for  defendant. 

Thayer,  J.  The  demurrer  in  this  case  is  special,  and  to  the  first 
count  of  the  indictment,  on  the  ground — FLrstj  that  it  states  more  than 
one  offense  in  the  same  count;  second^  that  the  averments  of  the  count 
are  repugnant;  and,  thirds  that  they  are  so  vague  and  inconsistent  that 
defendant  is  not  advised  of  the  precise  charge  he  is  called  upon  to  meet, 
and  cannot  prepare  for  trial.  The  count  to  which  exceptions  are  taken, 
in  substance  charges  the  defendant  (who  was  a  deputy-recorder  of  voters 
in  the  tenth  ward  of  the  city  of  St.  Louis)  with  having  placed  on  the 
registration  book  in  his  custody  seven  names  as  names  of  persons  who 
had  appeared  before  him  and  taken  the  oath  required  of  voters,  and  ap- 
plied for  r^stration,  when,  in  truth  and  in  fact,  no  such  persons  ap- 
peared or  took  oath,  or  applied  to  be  registered.  In  other  words,  the 
charge  is  that  of  placing  fictitious  names  on  the  registration  lists. 

It  is  urged  that,  because  the  indictment  in  one  count  charges  the  en- 
try on  the  lists  of  seven  fictitious  names,  that  it  therefore  states  as  many 
separate  and  independent  offenses.  This  would  be  true,  no  doubt,  if  the 
seven  names  were  placed  on  the  lists  on  different  occasions;  that  is,  on 
different  days.  But  inasmuch  as  the  indictment  shows  that  the  names 
were  so  entered  at  the  same  time  and  place,  to-wit,  on  September  1, 1886, 
we  are  of  the  opinion  that  it  constitutes  but  one  offense,  and  is  properly 
charged  as  such.  The  unity  of  the  offense  is  not  broken  by  the  num- 
ber of  alleged  fictitious  names  so  placed  on  the  lists,  whether  it  be  one 
or  seven,  so  long  as  the  act  is  single;  that  is,  done  at  the  same  time  and 
place.  The  other  points  of  the  demurrer  are  even  less  tenable.  The 
charge  contained  in  the  count  is  plainly  that  defendant "  entered  and  reg- 
istered seven  names  as  names  of  persons  *  *  *  ivho  had  then  and 
there  applied  to  him  *  ♦  *  to  be  registered," etc.,  when, "  in  truth 
and  in  fact,  no  persons  represented  by  said  names  had  applied  to  him,  or 
bad  taken  the  oath,"  etc. 


Digitized  by 


Google 


UNITED  STATES  V.  ZEISLER. 


499 


We  see  nothing  repugnant  in  the  count,  and  we  may  further  add  that 
there  is  no  uncertainty  in  the  charge  which  need  put  the  defendant  to 
disadvantage  in  making  his  defense.  The  demurrer  is  accordingly  over- 
ruled. 


United  States  v.  Zeisleb. 
{Circuit  Court,  H,  D.  lUinoU.    March  14, 1887.) 

1.  Lotteries—Mailiko  Circulars— Indictment. 

The  eflfect  of  Rev.  Bt.U.  8.  §  8894,  prohibiting  the  mailing  of  lottery  circulara, 
etc.,  is  to  make  any  matter  concerning  lotteries  unmailable,  and  to  subject 
the  sender  of  any  such  matter  by  mail  to  the  penalty  therein  provided. 

2.  Same— Floating  Mcjnicifal  Bonds. 

When  a  city  or  a  government,  in  order  to  make  an  inducement  for  people 
to  buy  their  bonds,  holds  out  large  prizes  to  be  drawn  by  chance,  or  deter- 
mined by  lot  in  the  manner  in  which  prizes  are  usually  determined  in  honestly 
conducted  lotteries,  the  mailing  of  circulars  concerning  such  drawings,  past 
and  future,  is  a  mailing  of  lottery  circulars,  within  Rev.  8t.  U.  S.  §  8894. 

Indictment  under  Rev,  St,  U.  S.  §  3894,  for  sending  a  lottery  circu- 
lar ttiough  the  mails. 

W.  G.  Ewing,  U.  S.  Dist.  Atty.,  for  the  United  States. 
Krauiy  Bracket  &  Mayer y  for  defendant* 

Bw)DG^TT,  J.  The  defendant  is  charged  by  the  indictment  in  this 
case  with  willfully  and  knowingly  depositing  in  the  post-office  of  the 
United  States,  to  be  conveyed  by  mail,  a  circular  concerning  a  lottery; 
that  is  to  say,  a  circular  addressed  to  one  August  Muller,  entitled  "Fort- 
une, Authentisches  Central  Ziehungsblatt,"  and  concerning  divers  lot- 
teries therein  mentioned.  Upon  the  trial  the  defendant  admitted  send- 
ing the  circulars  through  the  mail  as  charged,  and  a  verdict  of  guilty 
was  rendered;  whereupon  defendant  entered  a  motion  for  new  trial,  and 
in  arrest  of  sentence,  on  the  ground  that  the  matter  sent  through  the 
mail  did  not  concern  or  relate  to  a  lottery,  within  the  meaning  of  section 
3894  of  the  Revised  Statutes,  under  which  the  indictment  was  found. 
Section  3894  reads  as  follows: 

"No  letter  or  circular  concerning  lotteries,  so-called  *gift  concerts,*  or  other 
similar  enterprises,  offering  prizes,  or  concerning  schemes  devised  and  in- 
tended to  deceive  and  defraud  the  public,  for  the  purpose  of  obtaining  money 
under  false  pretenses,  shall  be  carried  in  the  mail.  Any  person  who  shall 
knowingly  deposit  or  send  anything  to  be  conveyed  by  mail,  in  violation  of 
this  section,  shall  be  punished  by  Qne  of  not  more  than  $500,  nor  less  than 
$100,  with  costs  of  prosecution." 

The  effect  of  this  statute  is  to  make  any  matter  concerning  lotteries 
unmaDable,  and  subjects  the  persons  sending  such  matter  by  mail  to  the 
penalty  therein  provided.  It  appears  from  the  proof  that  the  city  of 
Vienna,  in  the  empire  of  Austria,  in  1874,  issued  bonds  for  100  guilders 
each,  to  the  amount  of  30,000,000  guilders,  to  be  refunded  within  50 
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years  in  accordance  with  the  drawing  plan  attached  to  each  bond.  The 
bonds  were  divided  into  3,000  series,  and  each  bond  showed  the  series 
to  which  it  belonged,  and  its  number  .in  its  series.  The  bonds  drew  no 
interest,  and  quarterly  drawings  were  to  be  made  from  a  wheel  of  fort- 
une, and  the  numbers  drawn  from  such  wheels  determined  the  bonds  to 
be  paid  within  three  months  from  such  drawing,  and  the  amount  to  be 
paid  on  each.  At  each  drawing,  say  1,200  numbers,  corresponding  to 
the  number  of  the  bonds,  were  drawn  from  the  wheels  of  fortune.  The 
number  first  drawn  entitled  the  holder  of  the  bond  corresponding  to 
that  number  to  a  very  large  prize, — say,  for  the  earlier  drawings,  of 
200,000  guilders,  and  for  the  later  drawings  something  less,  say  about 
150,000  guilders;  but  the  first-drawn  number  always  took  this  large  prize, 
which  Varied,  according  to  the  time  of  the  drawing,  from  200,000  to 
150,000  guilders.  There  was  also  at  each  drawing  a  prize  of  say  60,000 
guilders,  which  went  to  the  holder  of  the  bond  corresponding  with  the 
second  number  drawn  from  the  wheel;  a  third  prize  of  10,000  guilders, 
which  went  to  the  holder  of  the  bond  corresponding  to  the  third  number 
drawn;  five  prizes,  of  1,000  guilders  each,  which  went  to  the  holders  of 
the  bonds  corresponding  to  the  fourth,  fifth,  sixth,  seventh,  and  eighth 
numbers  drawn;  and  twelve  smaller  prizes,  of  400  guilders  each,  which 
went  to  the  holders  of  the  bonds  corresponding  to  the  next  twelve  numbers 
drawn;  and  the  holders  of  all  the  other  bonds  indicated  by  the  numbers 
drawn  at  each  drawing  were  entitled  to  be  paid  130  guilders  on  each 
bond,  which  canceled  and  paid  such  bonds.  I  have  described  the  prizes 
provided  in  the  drawing  plans  for  each  drawing  during  the  first  10  years, 
which  included  the  quarterly  drawings  from  July  1,  1874,  to  April  1, 
1884.  The  later  drawings  varied  somewhat  in  the  amounts  of  the  prizes, 
but  the  prizes  were  all  determined  by  lot,  in  the  same  way  as  those  I 
have  described.  For  illustration,  at  the  last  drawing,  which  was  to  take 
place  March  1,  1924,  the  largest  prize  was  150,000  guilders,  the  next 
10,000  guilders,  the  next  5,000  guilders,  5  of  1,000  guilders  each,  126 
of  250  guilders  each;  and  the  remaining  8,585  bonds  would  get  200 
guilders  each;  so  that  a  purchaser  of  one  of  these  bonds  had  the  chance 
to  draw,  within  a  very  few  months  after  their  issue,  200,000  guilders, 
or  50,000  guilders,  or  10,000  guilders,  or  5,000  guilders,  or  1,000 
guilders,  or  400  guilders,  or  the  amount  of  the  face  of  the  bond  and  30 
guilders. 

The  circulars  which  the  defendant  sent  through  the  mail  announced 
the  results  of  drawings  from  time  to  time,  and  announced  when  the  next 
drawing  would  take  place,  not  only  in  regard  to  these  Vienna  city  bonds, 
but  divers  other  bonds  issued  by  other  European  cities  and  governments, 
without  interest,  and  payable  with  prizes  according  to  schemes  or  draw- 
ing plans  substantially  like  the  Vienna  bonds. 

If  these  drawings  determined  only  the  time  when  these  bonds  would 
be  paid,  I  should  say  that  the  mere  determining  of  that  time  by  lot  or 
drawing  would  not  give  them  the  characteristics  of  a  lottery;  but  when  a 
city  or  a  government,  in  order  to  make  an  inducement  for  people  to  buy 
their  bonds,  holds  out  large  prizes  to  be  drawn  by  chance,  or  determined 
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by  lot  in  the  manaer  in  which  prizes  are  usually  determined  in  even  an 
honestly  conducted  lottery,  it  seems  to  me  it  comes  clearly  and  distinctly 
within  the  inhibiting  clause  of  the  statute  under  which  this  indictment 
is  found.'  The  mere  reading  of  one  of  these  bonds,  and  the  drawing 
plan  annexed  to  it,  which  is  put  in  evidence,  shows  that  it  was  the  in- 
tention to  stimulate  the  sale  of  the  bonds  by  these  large  prizes,  which 
were  to  be  determined  at  every  drawing,  and  which  every  holder  of  a 
bond  had  the  chance  of  obtaining ;  and  hence  it  seems  to  me  that  the 
purpose  of  the  scheme  was  not  only  to  determine  by  lot  when  the  bonds 
should  be  paid,  but  also  to  determine  certain  extraordinary  chances  to 
the  holders  of  the  fortunate  numbers  drawn.  The  mere  fact  that  these 
bonds  are  authorized  by  the  law  of  a  foreign  country,  and  sanctioned  by 
the  policy  of  such  country,  does  not,  as  it  seems  to  me,  in  the  least  de- 
gree affect  the  question  in  this  case.  In  Governors  of  the  Altiis  Houae^  etc. , 
v.  American  Art  Union,  7  N.  Y.  228,  a  lottery  was  defined  to  be  "a 
scheme  for  the  distribution  of  prizes  by  chance  f  and  the  same  defini- 
tion is  given  in  Tfiomaa  v.'  People,  69  111.  160,  and  Dunn  v.  People,  40 
m.  465, 

The  bonds  in  question  certainly  involved  a  lottery,  within  the  mean- 
ing of  the  cases  I  have  cited,  and  many  more  to  the  same  effect  might 
also  be  quoted.  The  circular  sent  through  the  mail  was  intended  to  in- 
duce persons  to  purchase  and  deal  in  these  bonds  with  the  hope  of  be- 
coming the  lucky  winners  of  some  of  the  high  prizes  to  be  distributed 
at  each  drawing;  and  the  fact  that  the  purchasers  of  the  bonds  were,  by 
the  drawing  plan,  to  get  back  their  principal,  and  in  the  aggregate  what 
is  equivalent  to  a  very  small  rate  of  interest  upon  that  principal,  does 
not,  as  it  seems  to  me,  change  the  character  of  the  transaction,  or  relieve 
it  from  the  characteristic  features  of  a  lottery;  that  is,  that  high  prizes, 
out  of  all  due  proportion  to  the  amount  of  money  paid  for  a  bond,  were 
to  be  drawn  for,  and  distributed  by  chance  among  the  holders  of  these 
bonds,  in  the  same  manner  as  the  prizes  are  determined  in  an  ordinary 
lottery. 

The  motion  for  a  new  trial  is  overruled,  and  a  fine  of  $100  imposed 
upon  the  defendant.  I  make  this  fine  the  lowest  that  the  statute  will 
allow,  because  this  seems  to  have  been  his  first  offense,  so  far  as  this 
court  is  advised,  and  the  defendant  has  perhaps  acted  under  the  advice 
of  counsel,  upon  the  belief  that  the  scheme  did  not  impinge  upon,  the 
statute  of  the  United  States. 
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The  Servia. 

The  Noordland. 

NicoLLs  V.  The  Servia. 

CuNARD  S.  S.  Co.,  Limited,  v.  The  Noordland. 

{District  Court,  S.  J).  New  York.    April  4. 1887^;> 

1.  Collision— Between  Stkambrs  —  Qettinq  under  Wat — Backing  out  o» 
Slip— Rules  op  Navigation,  when  Applicable. 

A  steam-propeller  while  backiDf  out  of  a  slip,  and  two-thirds  of  a  mile  across 
the  river  upon  a  defined  course,  for  the  purpose  of  turning  about,  is  not  en- 
titled to  the  immunities  of  a  vessel  getting  under  way,  but  is  bound  by  the 
rules  of  navigation  as  respects  other  vessels.  So  far  as  practicable,  the  rules 
are  to  be  applied  according  to  her  line  of  motion,  treating,  for  the  time  being, 
her  stern  as  her  head,  and  ner  starboard  side  as  her  port  side. 

3.  Same— Change  of  Course  by  Reversing. 

A  backing  steamer,  proposing  to  change  her  course  by  reversing,  is,  upon 
stopping  her  engine  for  that  purpose,  in  a  situation  analogous  to  that  of  sail- 
vessels  tacking  when  beating  in  similar  rivers  or  narrow  streams,  and,  like  the 
latter,  is  bound  to  use  reasonable  dispatch  in  order  not  to  mislead  or  obstruct 
other  vessels  navigating  in 'the  vicinity. 

8.  Same — Stopping  and  Backing — Risk  of  Collision— When  rr  Arises. 

A  vessel  bound  to  keep  out  of  the  way  has  a  right  to  assume  that  the  other 
vessel  will  perform  her  duty,  and  pursue  the  ordinary  and  customary  course 
according  to  the  special  circumstances.  She  is  not  bound  to  stop  and  reverse 
until  there  is  reasonable  cause  to  apprehend  some  danger  of  collision. 

L  Same— Case  Stated. 

The  steamer  N.,  480  feet  long,  backed  out  of  her  slip  at  Jersey  City,  straight 
across  the  North  river,  for  the  purpose  of  turning  down  and  going  out  to  sea. 
When  in  mid-river,  her  propeller  was  stopped,  when  she  gave  a  signal  of  two 
whistles  indicating  that  she  would  go  ahead  under  a  starboard  wheel.  The 
steamer  S.,  520  feet  long,  was  at  the  same  time  coming  down  the  North  river, 
near  the  New  York  shore,  and  saw  the  N.  when  she  stopped  her  propeller,  and 
understood  her  purpose.  The  S.  continued  going  down  slowly  not  more  than 
800  or  1,000  feet  from  the  New  York  shore,  there  being  other  vessels  between 
her  and  the  shore.  The  N.  continued  running  out  her  stern  way,  did  not  set 
her  engines  in  motion  for  two  minutes  after  they  were  stopped,  then  put  them 
ahead  at  half  speed,  and  two  minutes  afterwards  at  full  speed.  Within  a  min- 
ute after,  the  bow  of  the  8.  struck  the  round  of  the  N.*s  stern  not  over  800  or 
1,000  feet  from  the  New  York  shore.  The  instructions  of  the  N.  were  not  to 
go  more  than  two-thirds  across  the  river.  She  considerably  exceeded  that  limit 
and  it  was  not  usual  to  go  so  near  unless  the  navigation  was  clear  and  unob- 
structed. The  S.,  when  she  saw  Ihat  the  N.  did  not  go  ahead,  as  was  expected, 
stopped,  and  afterwards  backed  at  full  speed,  and  was  nearly  still  at  the  col- 
lision, while  the  N.  still  had  a  little  sternway.  Held,  that  the  two  vessels 
were  to  be  judged  according  to  the  ordinary  rules  of  navigation,  treating  the 
N.  in  reference  to  her  line  of  motion,  and  that  the  N.  was  solely  in  fault  (1)  for 
going  Senear  the  New  York  shore  unnecessarily;  (2)  for  exceeding  the  usual 
limits  in  such  navigation;  (8)  for  not  using  reasonable  dispatch  in  going  ahead 
after  she  had  signified  her  intention  to  do  so  in  mid-river;  (4)  because  the  8. 
had  no  reason  to  apprehend  any  collision,  as  she  could  not  anticipate  that  the 
N.  would  continue  backing  so  far;  (5)  and  because  the  S.  did  all  that  was  in 
her  power  after  she  had  any  reason  to  apprehend  danger  of  collision. 

In  Admiralty.    Cross-libels  for  damages  resulting  from  a  collision. 
Owen  &  Qray  and  Prank  D.  SturgiSy  for  the  Servia. 
BidcUe  &  Ward  and  John  E.  Parsom,  for  the  Noordland, 


Digitized  by 


Google 


THB  8£BVI^«  503 

Bbown,  J.  The  above  cross-libds  were  filed  to  recover  the  damages 
sustained  by  the  respective  owners  of  the  steamer  Noordland,  of  the  Red 
Star  Line,  and  of  the  steamship  Servia,  of  the  Cmiard  Line,  through  a 
collision  which  took  place  between  those  steamers  in  the  Hudson  river, 
at  about  2:44  p.  m.  of  January  30,  1886,  some  200  or  300  yards  from 
the  ends  of  the  piers,  and  about  opposite  Liberty  street.  Both  steamers 
had  started  to  proceed  to  sea  upon  their  regular  trips.  The  Servia  had 
backed  out  of  her  slip  at  the  foot  of  pier  34,  North  river,  and  had  got 
turned  about  and  straightened  down  river,  when  near  the  New  York 
shore  off  Chambers  street,  while  the  Noordland  was  at  the  same  time 
backing  across  the  river  from  out  of  her  slip  at  Jersey  City  for  the  pur- 
pose also  of  turning  down  river.  The  wind  was  moderate  from  the  north- 
westward. The  Noordland's  jib  and  staysail  were  set  to  aid  in  turning 
her  bows  to  the  southward,  and  a  tug  was  also  employed  on  the  port  side 
q{  her  stem  in  order  to  shove  her  stem  up  river  as  much  as  possible,  and 
oounteractthe  effect  of  theright-handed  propellerof  the  Noordland  in  back- 
ing, which  would  naturally  cant  her  stem  down,  and  her  bow  up.  When 
she  had  reached  about  mid-river,  her  engines  were  stopped  to  allow  her  to 
run  out  her  stem  way .  At  about  the  time  her  engines  were  stopped,  a  sig- 
nal of  two  whistles  was  given  to  the  Servia,  meaning,  as  the  captain  states, 
that  the  Noordland  would  starboard  her  wheel  and  go  ahead.  The  Servia, 
at  that  time,  was  as  he  estimates,  about  four  lengths  up  river,  that  is,  nearly 
2,100  feet  distant,  and,  as  the  pilot  says,  bearing  three  or  four  points  aft 
of  their  beam.  Two  minutes  afterwards,  as  the  log  would  indicate,  the 
engines  of  the  Noordland  were  put  ahead,  and  the  Servia's  engines  in 
the  mean  time  were  reversed  full  speed.  The  Servia's  stem,  however, 
strack  the  round  of  the  fantail  of  the  Noordland's  stem,  some  15  feet 
forward  from  its  extreme  end,  and  penetrated  the  Noordland  about  15 
feet,  doing  her  very  considerable  damage,  and  to  the  Servia  but  slight 
injury,  on  the  starboard  only. 

The  Noordland  claims  that  the  Servia  was  in  fiault  because  the  latter 
had  the  Noordland  on  her  starboard  side,  and  was  therefore  bound  to 
keep  out  of  the  way,  which  she  did  not  do.  The  master  of  the  Servia 
considered  that  he  had  the  right  of  way  because  he  was  on  the  starboard 
side  of  the  Noordland,  and  was  as  near  to  the  New  York  shore  as  it  was 
safe  for  the  Servia  to  go,  and  because  the  Noordland  had  no  right  to 
•ome  by  backing  so  near  to  the  New  York  shore  as  to  prevent  vessels 
passing  up  or  down. 

The  rules  of  navigation  cannot  be  applied  literally  to  vessels  backing. 
The  terms  do  not  fit.  A  ship's  starboard  side  is  always  her  starboard 
side;  her  port  side  is  her  port  side,  whether  she  is  going  ahead  or  astern. 
If  the  Noordland  were  intending  to  back  across  the  Servia's  path,  each, 
having  the  other  in  fact  upon  her  own  "starboard  side,"  would,  by  the 
letter  of  the  crossing  mle,  (article  16,  old  rale  19,)  have  been  bound  to 
keep  out  of  the  way  of  the  other;  while  by  article  22  (old  mle  23)  each 
would  have  been  bound  to  keep  her  course,  which  is  a  contradiction.  The 
rule  as  to  crossing  courses  presupposes  that,  if  A.  is  on  B.'s  starboard 
side,  B.  must  be  on  A.'s  port  side.     It  follow.s>  therefore,  that  the  case 
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of  a  vessel  backing  must  either  be  treated  as  casus  omissus  under  the  rules, 
or  else  the  statutory  rules  must  be  applied  in  reference  to  the  vessers 
line  of  motion,  for  the  time  being,  treating  her  stern,  while  she  is  back- 
ing, as  her  bow,  and  her  starboardT  side  as  her  port  side.  The  latter  re- 
sult would,  I  think,  follow  if  the  case  were  regarded  as  not  provided 
for  by  the  statutory  rules.  It  would  then  be  governed  by  the  maritime 
rules  prevailing  anterior  to  the  statutory  enactments;  steamers  being 
treated  like  sailing  vessels  with  a  free  wind,  the  one  having  the  other  on 
tlie  starboard  side  of  her  line  of  motion  being  required  to  keep  out  of 
the  way,  and  the  other  to  keep  her  course.  In  the  case  of  The  OalUeOf 
28  Fed.  Rep.  469,  it  was  observed  by  the  circuit  judge  that  "it  is  doubt- 
fal  whether  the  nineteenth  rule  of  navigation  applies  to  a  case  where  a 
vessel  under  steam,  lying  nearly  cross-wise  near  the  middle  of  a  navigable 
channel,  is  not  on  a  defined  course  crossing  that  of  another  vessel  under 
steam,  and  having  the  latter  on  her  starboard  side,  but  is  attempting  16 
turn  about  by  backing,  and  then  going  forward  for  short  distances.  ** 
Such  maneuvers,  restricted  within  narrow  limits,  scarcely  amount  to 
more  than  an  attempt  to  get  under  way,  and  the  crossing  rule  would  not 
seem  applicable  to  a  steamer,  more  than  to  a  sail-vessel,  that  is  not  fairly 
under  way. 

The  Noordland  in  this  case,  however,  was  not  in  the  situation  of  a 
vessel  getting  under  way,  or  of  a  vessel  without  a  defined  course.  She 
wished,  indeed,  to  get  headed  to  the  southward  in  order  to  proceed 
down  the  bay.  Instead  of  using  any  of  the  various  practicable  methods 
for  doing  so  at  her  slip,  or  in  its  immediate  vicinity,  she  preferred  to 
run  back  about  two-thirds  of  a  mile  nearly  straight  across  a  busy  thor- 
oughfare, to  a  point  from  which,  upon  going  ahead,  she  could  swing 
round  in  one  sweep  to  her  desired  course.  During  this  long  stretch 
backwards,  her  engines  were  working  astern  at  half  speed  for  six  min- 
utes, and  at  full  speed  for  three  minutes.  The  practice  is  common. 
Her  course  was,  in  general,  well  defined;  it  was  her  intended  course, 
and  was  understood  and  anticipated  by  both  vessels,  except  as  to  its 
limits.  In  pursuing  such  a  long  backward  course  for  her  own  conven- 
ience, a  steamer  is  not  entitled  to  the  immunities  of  a  vessel  that  is 
merely  getting  under  way,  but  must  be  held  subject  to  the  rules  of  nav- 
igation, so  far  as  practicable,  applied  according  to  her  own  line  of  motion; 
otherwise  she  would  be  allowed  to  navigate  a  considerable  distance  sub- 
ject to  no  rule  whatever,  to  the  imminent  peril  of  all  other  vessels. 

If,  therefore,  the  Noordland  had  a  right  to  back  across  the  path  of  the 
Servia,  and  run  so  near  to  the  New  York  shore,  and  was  designing  to  do 
so;  or  if  the  Servia  had  any  just  reason  to  suppose  that  such  was  the 
Noordland's  intention,  I  should  be  bound  to  hold  the  case  covered  by  the 
crossing  rule,  (article  16,  old  rule  19,)  and  the  Servia  consequently  in 
fault  for  not  having  kept  out  of  the  way,  by  stopping  in  time,  as  she 
might  have  done,  and  doubtless  would  have  done,  had  she  anticipated 
that  the  Noordland  would  back  so  far.  But  I  am  satisfied,  upon  all  the 
evidence,  considering  the  usage  and  the  practice  as  regards  backing,  and 
the  circumstances  and  necessities  of  navigation  in  this  harbor,  that  not 
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ouly  had  the  Noordland  no  right  to  back  so  near  to  the  New  York  shore 
as  she  did,  but  that  it  was  not  the  intention  of  her  master  or  of  her  pilot 
to  do  so;  that  they  did  not  intend  to  cross  the  path  that  the  Servia  was 
taking,  near  the  New  York  shore;  and  that  the  officers  of  the  Servia  had 
no  reason  to  anticipate  the  Noordland 'S  near  approach,  but  had  abundant 
and  special  reason  to  the  contrary;  and  that  as  soon  as  they  had  any 
reason  to  apprehend  danger  they  did  all  they  could  to  avert  it. 

The  master  of  the  Noordland  testified  that  his  instructions  were  to  run 
about  two-thirds  across  the  river,  and  that  for  that  purpose  he  stopped 
the  reverse  action  of  his  engines  at  about  mid-river.  The  signal  of  two 
whistles  were  given  to  the  Servia,  as  the  master  says,  at  about  the  same 
time,  meaning  that  he  was  going  to  starboard  his  wheel  and  go  ahead* 
The  pilot  says  he  sounded  this  signal  just  before  stopping.  The  engi- 
neer's log  shows  that  it  was  two  minutes  after  the  reversed  action  of  the 
engines  were  stopped  before  they  were  put  ahead.  The  signal  appears  to 
have  been  heard  by  the  lookout  of  the  Servia,  but  not  by  her  officers  on 
the  bridge.  They  saw  her  propeller  stop,  however,  when  the  Noordland 
was  about  in  mid-river,  and  understood  that  it  was  her  intention  to  go 
ahead  under  a  starboard  wheel  in  order  to  get  headed  down  the'  bay. 
Capt.  McKay,  of  the  Servia,  testified  that  it  was  the  practice  "to  burrow 
well  on  the  New  York  side.  If  the  river  is  perfectly  clear,  they  come 
well  across, — one-half  or  one-third  across,  or  just  to  clear  the  wharves." 
The  nearer  the  backing  steam-ship  can  come  towards  the  New  York 
shore,  the  more  convenient  it  doubtless  is  for  her  to  reach  her  southerly 
course  by  a  single  sweep.  But  it  is  in  no  way  essential  that  she  should 
come  much  beyond  mid-river ;  certainly  not  more  than  two-thirds  across, 
which  was  the  limit,  according  to  the  Noordland's  instructions. 

At  this  time  the  river  was  not  "clear  of  vessels,"  since  not  only  were 
there  other  small  vessels  in  the  vicinity  of  the  wharves,  but  the  Servia, 
one  of  the  very  largest  that  come  into  this  port,  was  approaching  near, 
and  was  entitled  to  more  consideration  from  the  Noordland  than  smaller 
vessels.  It  would  be  a  most  unreasonable  claim  that  a  vessel  of  the  size 
of  the  Noordland,  nearly  500  feet  long,  might  without  any  necessity  ap- 
proach the  New  York  piers  so  as  practically  to  obstruct  navigation  there, 
or  render  it  perilous  while  she  was  lying  athwart  the  stream,  and  until 
she  should  change  her  course,  and  go  out  of  the  way.  Her  duty  was  to 
make  her  operations  in  turning  as  safe  to  other  vessels,  and  as  little  of 
an  obstruction  to  navigation  as  was  reasonably  practicable.  This  plainly 
required  her  to  leave  a  reasonably  free  passage  for  vessels  to  go  up  and 
down  near  the  New  York  shore.  The  practice  testified  to,  as  well  as  the 
Noordland's  instructions,  agree  in  this  conclusion;  and  the  evidence 
leaves  no  doubt  that  it  was  the  expectation  on  each  of  these  vessels  that 
the  Noordland  would  conform  to  this  rule. 

The  weight  of  testimony  is  clearly  to  the  efiect  that  the  stem  of  the 
Noordland,  at  the  time  of  the  collision,  was  certainly  not  over  300  yards 
from  the  end  of  the  piers,  and  probably  considerable  less.  The  river 
there,  from  pier  to  pier,  is  about  4,400  feet  wide.  She  had  crossed, 
therefore,  about  four-fifths  of  the  stream.     Besides  a  great  number  of 
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witnesses  from  the  Servia,  who  estimate  even  a  nearer  approach  to  the 
New  York  shore,  the  witnesses  from  two  ferry-boats  that  were  waiting 
near  by  for  the  passage  of  the  Servia,  and  the  witnesses  from  the  tug 
abreast  of  and  to  the  eastward  of  the  Servia  at  the  collision,  seem  to  me 
to  leave  no  doubt  on  this  point.  The  Servia,  having  first  obtained  her 
southerly  course  near  the  New  York  shore,  continued  to  shape  her  course 
as  near  to  the  shore  as  I  can  find  was  safe  or  justifiable  for  a  vessel  of 
7,000  tons.  At  the  collision,  when  she  had  almost  stopped  by  revers- 
ing, she  was  estimated  at  not  over  100  yards  from  a  tug  and  other  ves- 
sels to  the  eastward  of  her.  From  this  it  appears  that  the  course  designed 
and  taken  by  the  Servia  lay  about  a  quarter  of  a  mile  to  the'  eastward  of 
the  position  of  the  Noordland  when  her  propeller  was  stopped  reversing, 
preparatory  to  going  ahead  and  turning  to  the  southward.  This  distance 
was  observed  by  the  officers  of  the  Servia,  and  the  Noordland's  intention 
to  stop  and  go  ahead  was  observed,  and  was  understood  by  the  Servians 
officers,  as  clearly  as  if  they  had  heard  the  two  blasts  given  at  about  the 
same  time  by  the  Noordland,  and  designed  as  an  assurance  of  that  inten- 
tion. .  In  that  situation,  the  Servia  had  the  right  to  assume  that  she  was 
safe  in  going  on  as  she  did.  There  was  no  apparent  danger.  There  was 
no  apparent  crossing  of  courses  designed, — no  apparent  possibility  that 
the  Noordland  would  interfere- with  the  Servians  course  so  far  to  the  east- 
ward. Aside  from  the  blasts  of  the  whistle  not  heard,  the  practice  testi- 
fied to,  and  the  stopping  of  the  Noordland's  reversed  propeller  in  mid- 
river,  were  a  practical  assurance  to  the  Servia  that  the  Noordland  would  not 
crowd  upon  her  course.  The  Servia  shaped  her  course  so  as  to  give  the 
Noordland  a  wide  margin,  and  more  than  she  needed.  The  Noordland 
had  abundant  space  and  means  forgoing  ahead,  as  her  movements  and  her 
signal  showed  she  intended,  and  there  was  nothing  to  prevent  her  accom- 
plishing her  apparent  intention.     It  was  her  evident  duty  to  do  so. 

In  the  case  of  The  Ulster^  1  Marit.  Law  Cas.  234,  Lord  Chelmsford 
in  the  privy  council  says  of  the  Tagus,  which,  though  crossing  the  Mer- 
sey, was  intending  to  turn  down  the  stream,  that  the  Ulster  "was  entitled 
to  take  for  granted  that  the  Tagus,  intending  to  turn  her  head  down  the 
river,  would  resort  to  all  the  means  proper  for  the  purpose,  and  would 
have  no  difficulty  in  succeeding  in  her  object.  The  Ulster  pursued  the 
safe  and  proper  course  of  not  shifting  her  helm,  under  the  reasonable 
expectation  that  the  Tagus  would  do  what  she  evidently  proposed  to  do, 
and  which  she  had  the  means  at  command  of  accomplishing."  And  on 
that  ground  the  latter  was  held. wholly  in  fault. 

In  the  case  of  The  Baltic,  2  Ben.  98,  where  the  steam-boat  Flora  was 
backing  out  of  the  slip  at  pier  No.  1,  East  river,  and  collided  with  the 
ferry-boat  Baltic,  Blatchfobd,  J.,  says: 

"The  Baltic  did  everything  she  was  bound  to  do,  by  slowing  to  half  speed, 
and  then  stopping,  and  then  backing,  to  avoid  the  collision.  That  she  did 
not  do  more-^as,  for  instance,  that  instead  of  stopping  at  once  the  moment 
she  saw  the  Flora  backing  at  a  distance  off  which  then  was  perhaps  half  a 
mile,  she  slowed  to  half  speed — was  no  fault  on  her  part.  She  could  have 
had  no  reason  to  suppose  that  the  Flora  would  keep  on  backing  so  as  to 
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make  a  collision  probable.  She  slowed  to  half  speed  the  moment  she  saw  the 
xaovement  of  the  Flora,  and  she  stopped  and  backed  as  soon  as  she  had  any 
reasonable  ground  for  apprehending  that  a  collision  was  imminent.  There 
was  nothing  in  view  from  the  Baltic  as  a  cause  for  the  backing  of  the  Flora, 
and  nothing  to  indicate  that  there  was  or  would  be  a  necessity  for  the  Flora 
to  back  to  the  extent  she  did. " 

See,  also,  The  W.  0.  Redfield.,  4  Ben.  227,  233,  234. 

The  observations  quoted  in  each  of  the  above  cases  seem  to  me  pre- 
cisely applicable  here.  When  the  Noordland  stopped  her  propeller  in 
mid-river,  a  quarter  of  a  mile  tb  the  westward  of  the  course  that  the 
Servia  had  shaped  for  herself,  and  four  minutes  before  the  collision,  the 
Servia  had  not  the  slightest  reason  to  suppose  that  the  Noordland  would 
back  so  far,  nor  was  there  the  slightest  necessity  for  it.  The  Servia  was  . 
already  going  slowly,  not  more  than  at  the  rate  of  from  four  to  six  knots. 
Shortly  afterwards  her  engines  were  stopped, — a  proper  measure  of  pre- 
caution, as  was  observed  in  the  case  of  the  Baltic.  A  little  after,  seeing 
the  Noordland  still  going  astern,  her  engines  were  reversed  full  speed;  and 
at  the  collision  it  is  evident  that  her  headway  must  have  been  very 
nearly  stopped,  or  so  heavy  a  vessel  would  have  penetrated  the  Noord' 
land  even  more  than  she  did.  In  the  case  of  The  Ada,  28  Law  T.  (N.  S.) 
825,  referred  to  by  the  counsel  for  the  Noordland,  the  vessels  were  prop- 
erly held  to  be  crossing ^  because  both  had  to  reach  the  pilotrboat  as  a  com- 
mon point,  which  both  could  not  occupy  at  once,  and  from  which  each 
was  to  go  ahead  \ipon  the  same  course. 

The  true  cause  of  the  collision  was  the  unnecessary  and  unjustifiable 
delay  of  the  Noordland  in  putting  her  engines  ahead  after  she  had  stopped 
reversal  in  mid-river.  I  think  the  Servia's  witnesses  are  probably  mis- 
taken in  supposing  that  the  Noordland's  engines  again  backed  afterwards. 
But  the  log  shows,  as  I  have  said,  that,  after  stopping  in  mid-river,  it 
was  two  minutes  before  they  were  put  ahead  at  half  speed,  and  two  min- 
utes more  before  they  were  put  full  speed  ahead, — the  latter  probably 
not  a  minute  before  collision.  From  the  statement  of  the  pilot  that  the 
Noordland's  speed,  when  she  stopped  backing  in  mid-river,  was  only  about 
two  and  one-half  knots,  it  is  possible  that  this  great  mistake  as  to  her 
speed  backwards  may  have  induced  the  fatal  delay.  The  evidence  leaves 
no  question  in  my  mind  that  at  that  time  she  was  going  at  the  rate  of 
five  or  six  knots.  The  Noordland  was  but  nine  minutes  in  passing  from 
the  mud  bank  just  outside  of  her  wharf,  at  the  start,  to  the  middle  of  the 
river, — a  distance  of  some  2,000  feet.  For  three  minutes  during  the 
last  part  of  this  interval  her  engines  were  going  full  speed  astern.  Two 
ferry-boats  also  left  their  docks  at  Jersey  City  a  short  distance  only  be- 
hind the  Noordland,  and,  according  to  the  testimony  of  the  witnesses, 
they  did  not  materially  approach  her  in  reaching  the  middle  of  the  river ; 
and  the  distance  from  mid-river  to  the  place  of  collision,  some  1,200  or 
1,400  feet  at  least,  was  passed  over  in  four  or  five  minutes,  though  her 
engine  was  going  half  speed  ahead  from  two  to  three  minutes.  These 
circumstances  altogether  leave  no  doubt  that  the  Noordland  in  mid-river 
must  have  been  going  at  the  rate  of  five  or  six  knots.     In  proportion, 
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however,  as  her  speed  was  considerable,  was  her  duty  to  be  dHigent  m 
starting  ahead  after  she  had  stopped  her  engines  backing,  when  likely  to 
interfere  with  the  passage  of  vessels  on  the  New  York  side.  I  can  find 
no  excuse  for — first,  the  delay  of  two  minutes  in  putting  her  engines  at 
half  speed  ahead ;  and,  second j  for  the  delay  of  two  minutes  more  before 
putting  them  full  speed  ahead, 

A  steamer  backing,  as  in  this  case,  for  the  purpose  of  reaching  a  point 
from  which  she  may  go  ahead,  and  swing  around  upon  her  desired 
course,  when  she  has  nearly  reached  the  point  desired,  and  the  usual 
position  for  changing,  and  when  she  indicates  her  purpose  by  stopping 
the  propeller's  backward  motion,  is  in  a  position  substantially  analogous 
to  that  of  a  sailing  vessel  in  beating,  that  indicates,  in  the  usual  place  of 
tacking,  that  she  is  going  to  tack  and  come  about.  The  obligation  of  a 
sailing  vessel  in  that  situation  is  to  use  reasonable  dispatch  in  coming 
about  in  order  not  to  obstruct  lior  to  mislead  other  vessels  obliged  to 
navigate  in  reference  to  her.  1  Pars.  Shipp.  &  Adm.  578,  579;  HJis 
Empire  StaU^  1  Ben.  57,  60.  There  can  be  no  doubt,  I  think,  that  a 
similar  duty,  and  for  the  same  reason,  rests  upon  a  steamer  backing 
across  a  river,  and  designing  to  change  her  course.  Otherwise  vessels 
in  her  neighborhood  could  not  know  upon  what  they  must  count,  nor 
whether  to  attempt  to  go  upon  one  side  of  her  or  to  the  other.  The 
Noordland,  from  the  time  she  reached  mid-river,  and  had  indicated  her 
intention  of  going  ahead,  instead  of  using  reasonable  diligence  in  doing 
so,  was,  as  it  seems  to  me,  dilatory  to  the  last  degree.  This  made  all  the 
just  calculations  of  the  Servia  futile,  and,  as  I  think,  was  the  sole  respon- 
sible caupe  of  the  collision. 

The  Servia  reversed,  as  required  by  the  approaching  rule,  (article  18, 
old  rule  21,)  as  soon  as  she  had  any  reason  to  apprehend  danger,  and, 
as  I  have  said,  was  very  nearly  stopped  at  the  time  of  the  collision; 
while  the  fact  that  the  wound  in  thel^oordland's  hull  shows  that  its  after 
edge  is  much  more  inclined  towards  the  horizontal  than  the  forward  edge 
is,  and  the  farther  fact  that  the  rubbish  inside  the  Noordland  is  all  piled 
along  the  forward  line  of  contact,  and  none  along  the  after  line,  as  well 
as  the  injury  to  the  Servians  starboard  bow  only,  prove  pretty  condu- 
sively  that  the  Noordland  must  have  had  some  stem  way  even  at  the  mo- 
ment of  collision.  The  Servia's  bows  were  probably  canted  a  point  to 
the  westward  through  the  influence  of  her  propeller  while  reversing. 
But  I  do  not  think  this  had  any  material  effect  in  producing  the  collis- 
ion, or  that  the  vessels  would  have  cleared  but  for  this  slight  change  of 
heading.  The  canting  was  in  fact  caused  by  the  swinging  of  the  stern, 
and  the  rotating  point  is  always  much  nearer  the  stem  than  the  stern. 
Her  forward  movement,  while  she  was  backing,  was  but  slight, — not 
enough  to  make  any  material  difference  in  the  position  of  her  stem  on  a 
line  east  and  west. 

Finding  that  the  Servia  did  all  that  the  law  required  of  her,  and  was 
without  fault,  and  that  the  collision  arose  through  the  unjustifiable  delay 
of  the  Noordland  in  going  ahead,  I  must  dismiss  the  Noordland's  libel| 
and  allow  a  decree  in  favor  of  the  Servia,  with  costs. 
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The  Stelvio.* 

Phelps  and  others  v.  The  Stelvio. 

(DUtriet  Court,  E.  D.  New  York.    March  24, 1887.) 

1.  Ohastbr-Pabtt— Steybdorb's  Chabgbs— Cubbekt  Ratbs—Aorbbhsnt  as 
TO  Rates — Brbaoh  of  Charter. 

Where  a  charter-party  provided  that  the  cargo  of  green  fruit  should  be  dis- 
charged by  a  stevedore  named  by  the  charterer  at  current  rates,  and  the  char- 
terer had  guarantied  that  the  stevedore  would  charge  no  more  than  current 
rates,  and  the  stevedore  had  set  up  his  tackle,  field,  that  it  was  too  late  for  the 
master  to  insist  upon  an  agreement  as  to  what  rates  were  current,  and  the  ves- 
sel was  liable  to  tne  charterer  for  his  damage  sustained  by  the  master's  refusal 
to  proceed  with  the  discharge. 

2L   ADHIRAIiTT— StIFULATXON   FOR  ValUB  —  EXORBITANT   DBHAin)    OF  DAMAGES 
— COMFSHBATION  PAID  STIPULATORS — SeT-OfF. 

An  exorbitant  demand  of  damages  in  a  libel  will  be  relieved  against  on 
summary  application  to  the  court  therefor,  and  a  claimant  ^who  has  given 
bonds  for  tne  full  amount  of  such  claim  is  therefore  not  entitled  to  set  off 
against  libelants'  damages  the  amount  paid  to  the  stipulators  as  compensation 
for  signing  his  stipulation  for  value. 

In  Admiralty. 

l/ZZo,  Ruebsamen  &  Hiibbe^  for  libelants. 

E.'B.  Convera,  for  claimants. 

Benedict,  J.  I  am  under  the  impression  that  the  clause  in  the  char- 
ter-party providing  that  the  cargo  should  be  discharged  by  a  stevedore 
named  by  the  charter,  at  current  rates,  did  not  authorize  the  ship,  be- 
cause not  informed  of  the  rates  which  the  stevedore  named  by  the  char- 
.terer  intended  to  claim  to  be  the  rates  current,  to  refuse  to  discharge  the 
cargo  at  the  appointed  time.  The  cargo  was  green  fruit,  as  to  the  dis- 
charge and  sale  of  which  the  custom  is  peculiar;  and  when  a  competent 
stevedore  had  been  duly  named  by  the  charterer,  and  the  time  for  the 
discharge  of  the  fruit  had  been  fixed,  and  the  trade  was  in  attendance  to 
examine  the  fruit  according  to  custom,  the  refusal  of  the  ship  to  proceed 
with  the  discharge  of  the  cargo  because  the  stevedore  declined  to  assent 
to  certain  rates  as  current  was  a  breach  of  the  charter,  and  rendered  the 
ship  liable  for  the  damages  caused  to  the  libelant  by  such  refusal. 

But,  if  I  am  wrong  in  this,  it  is  plain  that  after  the  master  of  the 
ship  had  accepted  the  charterer's  guaranty  that  the  stevedore  would 
charge  no  more  than  current  rates,  and  had  permitted  the  stevedore  to 
Bet  up  his  tackle  in  order  that  the  discharge  might  be  made  at-  the  ap- 
pointed time,  it  was  then  too  late  for  him  to  insist  upon  an  agreement 
as  to  what  rates  were  current,  and  refuse  to  discharge  because  an  agree- 
ment as  to  the  rates  was  not  made.  The  libelant  is  therefore  entitled  to 
recover  ttie  damages  sustained  by  him  by  reason  of  the  refusal  of  the  ship 
to  discharge  the  fruit  at  the  time  appointed. 

1  Reported  by  Bdward  0.  Benedict,  Esq.,  of  the  New  York  bar. 
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The  point  is  made  that  the  sum  of  £40.0.7,  paid  by  the  claimants 
to  the  stipulators  as  compensation  for  signing  the  stipulation  for  value, 
should  be  set  off  against  the  damages,  because  the  amount  demanded  in 
the  libel  is  excessive  and  exorbitant.  As  to  this  I  have  only  to  say 
that,  notwithstanding  the  practice  has  been  approved  by  the  English 
courts,  I  am  not  willing  to  countenance  this  method  of  obtaining  relief 
from  an  exorbitant  demand  in  the  libel.  The  practice  of  this  court  is, 
on  summary  application  therefor,  to  relieve  against  injustice  attempted 
by  means  of  an  exorbitant  demand  in  the  libel,  and  to  discharge  the 
vessel  from  custody  on  a  stipulation  for  value  in  a  proper  amount.  In 
view  of  this  practice,  the  claimants  incurred  an  unnecessary  expenditure 
when  stipulators  for  the  full  amount  claimed  in  the  libel  were  procured, 
without  effort  to  obtain  a  discharge  of  the  vessel  on  a  proper  stipulation. 
In  the  case  of  3[?i€  Indiarta,  22  Fed.  Rep.  925,  the  court,  when  requested 
to  withhold  costs  because  the  demand  in  the  libel  was  exorbitant,  de- 
clined to  do  so,  upon  the  ground  of  the  ease  with  which  the  respondent 
might  have  bad  relief  by  application  to  the  court. 


The  Shelbournb.* 
QuiNN  V.  The  Shelbourne. 
iDistrict  Court,  8.  D,  Alabama.    March  80, 1887.) 

1.  MARrmcB  LniKs— Seamen's  Wages— Remedy  in  Rem  and  in  Personam. 

Rev.  St.  U.  S.  §§  4530,  4546,  afford  seamen  a  simple  and  cost-saying  mode 
.  of  recovering  their  wages  if  they  are  not  paid  within  10  days  from  the  time 
when  they  ought  to  be  paid,  or  if  any  dispute  has  arisen  between  the  mas- 
ter and  seamen  touching  wages  before  the  expiration  of  10  days;  but  it  does 
not  prevent  a  seaman  from  maintaining  an  action  at  common  law  for  the  re- 
covery of  his  waffes,  or  having  immediate  process  out  of  any  court  havins^  ad- 
miralty jurisdiction  wherever  the  vessel  may  be  found,  in  case  she  shall  have 
left  the  port  of  delivery,  where  her  voyage  ended,  before  the  payment  of  wages, 
or  in- case  she  shall  be  about  to  proceed  to  sea  before  the  end  of  10  days  next 
after  the  delivery  of  her  cargo  or  ballast,  or  in  case  his  wages  have  not  been 
paid  within  10  days  after  the  time  when  the  same  ought  to  have  been  paid. 

2.  Same— SuMMONiNO  Master. 

The  terms  of  the  statute  ato  not  mandatory,  but  permissive:  the  words 
^may  summon  the  master**  are  to  be  construed  as  meaning  **i8  at  liberty  to 
summon, "  and  the  remedy  thereby  provided  is  cumulative,  not  excluaive. 
8.  Same — Security  for  Costs. 

Security  for  costs  is  not  required  in  cases  of  thlB  character. 

In  Admiralty.     Exceptions  to  libel. 

Smith  &  Oaynor,  for  libelant. 

G.  If.  &  H.  T.  SmUhf  for  respondent. 

TouLMiN,  J.  The  libel  in  this  case  is  for  seaman's  wages,  and  tbey 
are  claimed  to  be  due  because  of  alleged  breaches  of  the  contract  of  hir- 
ing. It  is  averred  that  the  articles  under  which  the  libelant  shipped, 
provided  for  voyage  not  to  exceed  18  months,  and  to  be  made  between 
ports  in  the  United   Kingdom  of  Great  Britain  and  Nova  Scotia,  in 

^Reported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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British  America,  and  it  is  claimed  that  there  was  a  deviation  from 
this  voyage;  that  the  libelant  was  subjected  to  cruel  treatment,  and  that 
there  were  other  breaches  of  the  contract  which  entitled  him  to  his  dis- 
charge, and  to  the  payment  of  his- wages;  that  he  had  demanded  these 
of  the  master,  and  they  had  been  refused  him.  He  prays  the  court  to 
decree  him  the  payment  of  said  wages  and  costs.  The  libel  shows  that 
the  ship  took  on  a  cargo  at  West  Bay,  Nova  Scotia,  to  be  delivered  at 
Bordeaux,  France,  and  was  there  discharged  about  October  1,  1886; 
thence  proceeded  on  a  voyage  to  South  Pass,  New  Orleans,  United  States, 
on  or  about  December  3,  1886;  and  after  a  few  days  proceeded  thence 
to  the  port  of  Mobile.  On  the  third  January,  1887,  the  libel  was  filed. 
There  is  no  allegation  in  the  libel  as  to  when  the  wages  were  due,  nor 
when  they  were  demanded  by  the  libelant  and  payment  refused,  and  no 
allegation  that  10  days  had  elapsed  after  the  time  when  the  wages  ought 
to  have  been  paid,  and  no  allegation  that  a  dispute  had  arisen  between 
the  master  and  libelant  touching  wages.  There  are  exceptions  filed  to 
the  libel,  on  the  ground  that  no  security  for  costs  was  given  by  the  libel- 
ant, and  that  he  was  a  foreign  seaman;  that  it  is  not  allied  that  10  days 
had  elapsed  after  the  time  when  the  wages  ought  to  have  been  paid;  and 
that  the  master  of  said  ship  was  not  summoned,  either  by  the  distiict 
judge  where  the  vessel  was  and  is,  or  before  any  judge  or  justice  of  the 
peace,  or  commissioner  of  the  circuit  court,  to  show  cause  why  process 
should  not  issue  against  said  vessel,  and  that  it  was  not  certified  to  the 
clerk  of  the  district  court  that  there  was  sufl&cient  cause  of  complaint  on 
which  to  found  an  admiralty  process;  but,  on  the  contrary,  such  pro- 
cess was  issued  without  such  proceedings  and  certificate. 

I  overrule  the  first  ground  of  exception.  The  practice  in  admiralty 
is  to  exempt  seamen  from  giving  security  for  costs  on  account  of  their 
presumed  inability  to  do  so. 

We  will  now  consider  the  other  exceptions,  and,  firsts  that  on  the 
ground  that  it  is  not  alleged  in  the  libel  that  10  days  had  elapsed  after 
the  time  when  the  wages  ought  to  have  been  paid.  As  soon  as  the  voy- 
age is  ended,  and  the  cargo  or  ballast  fully  discharged  at  the  last  port  of 
delivery,  every  seaman  shall  be  entitled  to  the  wages  which  shall  be  then 
due  according  to  his  contract ;  and  whenever  the  wages  of  any  seaman 
are  not  paid  within  10  days  .after  the  time  when  the  same  ought  to  be 
paid,  or  any  dispute  arises  between  the  master  and  seaman  touching 
wages,  the  district  judge  of  the  district  where  the  vessel  shall  be,  or  a  jus- 
tice of  the  peace,  or  a  commissioner  of  the  circuit  court,  may  summon  the 
master  of  such  vessel  to  appear  before  him,  and  show  cause  why  process 
should  not  issue  against  said  vessel.  Rev.  St.  §§  4530,  4546.  Under 
the  statute,  as  a  general  rule,  no  proceeding  against  the  vessel  can  be 
had  until  the  lapse  of  10  days  after  the  time  when  the  wages  ought  to 
have  been  paid.  But  there  are  three  exceptions  to  this  rule:  A&,  where 
any  dispute  shall  arise  between  the  master  and  seaman  touching  wages; 
where  the  vessel  shall  have  left  the  port  of  delivery,  where  her  voyage 
ended,  before  payment  of  the  wages;  or  in  case  she. shall  be  about  to  pro- 
ceed to  sea  before  the  end  of  the  10  days  next  after  the  delivery  of  her 
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cargo  or  ballast.  In  either  case  the  seaman  may  have  immediate  process 
out  of  any  court  having  admiralty  jurisdiction;  and,  in  the  first  event, — 
that  is,  where  any  dispute  has  arisen, — he  may  apply  to  a  district  judge, 
justice  of  the  peace,  or  commissioner,  for  process.  The  allegations  of 
the  libel  do  not  bring  this  case  under  either  of  the  exceptions  mentioned. 
Hence,  in  order  to  maintain  this  libel,  it  must  show  <£[stinctly  that  the 
wages  were  due,  and  ought  to  have  been  paid,  10  days  before  the  pro- 
cess was  sued  out  of  this  court  against  the  vessel. 

In  my  opinion,  it  was  not  necessary  that  the  master  of  the  vessel 
should  have  been  summoned  by  the  district  judge  or  a  justice  of  the 
peace  or  a  commissioner  of  the  circuit  court  to  show  cause  why  process 
should  not  issue  against  the  vessel,  before  admiralty  process  could  issue, 
nor  was  it  necessary  for  it  to  be  certified  to  the  clerk  of  the  district  court 
that  there  was  sufficient  cause  of  complaint  on  which  to  found  an  ad- 
mimlty  process.  But,  after  the  lapse  of  10  days  from  the  time  the 
wages  were  due,  the  libelant  had  the  option  to  proceed  by  application  to 
the  district  judge  or  a  commissioner  for  a  summons  to  the  master,  or  to 
apply  directly  to  the  admiralty  court  for  its  process.  The  language  of 
the  statute  is,  the  district  judge  or  commissioner  "may  summon  the 
master."  What  is  the  meaning  of  the  auxiliary  verb  "may"  in  this 
statute?  I  take  it  to  mean  to  be  at  liberty  to  mmmon;  to  be  permiUed  to 
mmmon.  I  construe  the  statute  as  authorizing  the  district  judge  or  com- 
missioner to  summon  the  master,  and  not  as  requiring  him  to  do  so. 
This  is  an  enabling  statute.  It  affords  a  cumulative,  not  an  exclusive, 
remedy.  It  is  permissive,  not  imperative.  I  am  sustained  in  this  con- 
struction of  the  statute  by  the  original  act  passed  on  this  subject,  and 
from  which  section  4546  of  the  Revised  Statutes  was  framed.  By  refer- 
ence to  that  act  it  will  be  seen  that  the  language  there  used  is:  "It  shall 
be  lawful  for  the  district  judge  or  commissioner  to  summon  the  master," 
etc.  That  he  is  permitted  and  authorized  to  summon  the  master  is 
clearly  the  meaning.  By  the  general  law,  when  the  seaman's  wages  were 
due  and  payable,  he  had  the  right  to  immediate  process  out  of  any  court* 
having  admiralty  jurisdiction  for  the  recovery  of  his  wages;  and  he  had 
not  the  right  to  the  simpler  and  less  expensive  proceeding  of  applying 
to  the  district  judge  or  commissioner  for  a  summons  to  the  master,  as 
now  provided  by  statute.  While  this  statute  furnishes  the  seaman  a 
simple  and  cost-saving  mode  of  recovering  his  wages  if  they  are  not  paid 
within  10  days  after  the  time  when  the  same  ought  to  be  paid,  or  if  any 
dispute  has  arisen  between  the  master  and  seaman  touching  wages  be- 
fore the  expiration  of  10  days,  it  does  not  prevent  him  from  maintain- 
ing an  action  at  common  law  for  the  recovery  of  his  wages,  or  having 
immediate  process  out  of  any  court  having  admiralty  jurisdiction  wher- 
ever the  vessel  may  be  found,  in  case  she  shall  have  left  the  port  of  de- 
livery, where  her  voyage  ended,  before  payment  of  the  wages,  or  in  case 
she  shall  be  about  to  proceed  to  sea  before  the  end  of  10  days  next  after 
the  delivery  of  her  cargo  or  ballast,  or  in  case  his  wages  have  not  been 
paid  within  10  days  after  the  time  when  the  same  ought  to  have  been 
paid.     The-WiUiam  Jarvisj  1  Spr.  485. 
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Poole  and  another  v.  West  Point  Buttek  <fe  Cheese  Ass*n  and  others. 

l(HreuU  Court,  D,  Nebroika.    March  2S,  1887.) 

1.  Ck)UBT8— FiBDEHiLii--Jx7M8wcTioi!r— Gitizbnbhip— Suit  by  Pabtnebshif^ 
SoHB  Members  Plaintiffs  and  Some  Defendants. 

A  bill  was  filed  in  the  federal  court  in  the  name  of  the  four  members  com- 
posing the  firm  of  Kent  A  Co.,  two  of  whom,  Kent  and  Toung,  were  citizens 
of  New  York,  the  state  in  whidi  several  of  the  defendants  resided.  Objection 
being  anticipated  to  the  lurisdiction  of  the  court,  because  some  of  the  plain- 
tiffs and  some  of  the  defendants  were  thus  citizens  of  the  same  state,  an 
amended  bill  was  filed  by  Poole  and  Sherman,  two  of  the  partners,  making 
Young  and  Kent  defendants.  It  appeared  that,  althbug^h  the  four  were  part- 
ners, their  business  was  conducted  by  two  houses,  one  in  Chicago,  managed 
by  Poole  and  Sherman,  and  one  in  Kew  York  city,  managed  St  Kent  and 
Young;  that  the  action  arose  out  of  a  certificate  of  stock  which  had  been 
pledged  to  Kent  and  Young  by  the  defendant,  a  debtor  of  the  New  York 
house,  and  that  the  New  York  house,  being  indebted  to  the  Chicago  house, 
had  transferred  the  debt  and  stock  security  in  ])ayment.  Kent  and  Young,  on 
being  made  defendants,  filed  an  answer  disclaiming  all  interest  in  the  stock. 
Held,  they  might  be  made  defendants,  and  there  was  thereafter  no  objection 
to  the  Jurisdiction  of  the  court  attaching. 

8.  CoRPOBATiONfr— Increase  of  Stock— Statutory  REqxnRBMENTS. 

An  increase  in  the  capital  stock  of  a  corporation,  although  not  made  with 
the  formalities  required  by  a  state  statute,  is  binding  upon  the  stockholders 
and  the  corporalion,  where  it  appears  that  the  increase  was  made  with  the 
consent  of  lul  the  stockholders. 
8.  Same— Assets— Trusts— Creditors— Stockholders. 

As  between  the  creditors  of  a  corporation  and  its  stockholders,  the  property 
will  in  equity  be  first  appropriated  to  the  payment  of  the  creditors;  the  funds 
of  a  corporation  are  a  trust  fund  for  the  payment  of  its  debts,  and  the  stock- 
holders have  no  rights  until  after  the  creditors  are  paid. 
i.  Same— Preferred  Creditors— Mortgage  by  Superintendent. 

One  having  money  on  deposit  with  a  corporation  purposed  to  withdraw  it, 
but  permitted  it  to  remain  upon  the  superintendent,  who  was  left  in  charge  of 
the  affairs  of  the  company,  executing  to  him  a  chattel  mortgage.  Heut,  al- 
though the  superintendent  may  not  have  been  legally  authorized  to  make  the 
mortgage,  yet,  considering  the  loose  and  irregular  way  in  which  the  business 
of  the  corporation  was  managed,  and  that  he  was  left  m  charge  of  affairs,  and 
the  equitable  character  of  the  claim,  the  mortgage  must  be  allowed  to  be 
valid,  and,  the  corporation  proving  insolvent,  the  mortgagee  is  entitled  to 
priority  as  a  secured  creditor. 
5.  Same— Money  Advanced  to  President. 

A  bank  advanced  money  directly  to  a  corporation,  and  also  to  the  president, 

to  be  expended  for  the  benefit  of  the  corporation,  which  sums  were  recognized 

as  debts  by  the  corporation,  and  were  attempted  to  be  secured  to  the  bank  by 

each  stocknolder  assigning  his  shares  in  the  corporation.    Held,  equity  would 

•   treat  both  sums  as  debts  due  by  the  corporation  to  the  bank. 

0.  Same- Preference  of  Salary— Assignee  of  Stock. 

A  stockholder  who  so  assigned  his  stock  to  pay  the  bank's  debt,  and  after- 
wards took  a  bill  of  sale  executed  by  the  superintendent  upon  certain  personal 
property  of  the  corporation  to  secure  his  salary  as  general  manager,  is  not  en* 
tilled  to  enforce  the  bill  until  the  bank  is  paid;  nor  has  an  assignee  of  his 
claim  any  better  rights  in  the  matter  than  he  has. 
7.  Same— SuBscRirTiON  Fraudulently  Induced— Stockholder  and  Promoter. 

An  action  by  a  stockholder,  against  the  insolvent  corporation,  to  have  his 
ahare  of  the  assets  set  apart  to  him  before  the  claim  of  a  particular  creditor 
should  be  paid  (by  whose  fratidulent  representations  he  alleges  he  was  in- 
duced to  become  a  stockholder)  is  not  a  proceeding  to  dissolve  the  corpora- 
tion, and  it  is  not  necessary  for  him  to  allege  his  previous  efforts  to  induce 

the  corporation  to  bring  the  action.  '  '       

v.30F.no.8— 33 
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8.  Same— Pledgee  of  Stock  a  Shareholdeb. 

Where  shares  of  stock  in  a  corporation  are  assigned  1;)y  a  debtor  to  his  cred- 
itor as  collateral  security  for  the  debt,  and  are  duly  transferred  on  the  books 
of  the  company,  the  creditor  becomes  a  stockholder,  and  entitled  to  all  the 
rights  of  such. 

9.  Same— Ultba  Vibes — Estoffbl. 

The  stockholders  of  a  corporation  having  acknowledged  the  liability  of  the 
company  for  a  particular  debt,  they  cannot  afterwards  repudiate  it  on  the 
ground  that  it  was  in  excess  of  the  indebtedness  which  the  corporation  was 
authorized  by  law  to  contract. 

In  Equity. 

C.  N.  Powell  and  E.  B.  Gauldy  for  complainants. 

F,  T.  RansorUy  for  receiver  Middletown  Bank. 

J.  L.  Webster^  for  defendant  association. 

N.  Bruner,  for  Chancey. 

Breweb,  J.  This  is  a  wreck.  Gross  mismanagement,  culpable  dis- 
regard of  the  extent  of  corporate  power,  and  of  the  regularity  of  cor- 
porate proceedings,  unquestionable  dishonesty,  and  false  representatiouR 
have  caused  what  might  be  expected,  and  now,  in  this  court,  in  this 
case,  have  come  many  parties,  each  seeking  to  save  something  from  the 
general  wreck.  It  is  very  difl&cult  to  work  through  such  a  confused 
mass,  and  determine  the  real  facts,  and  adjust  rights  land  liabilities  on 
an  equitable  basis.     Let  me  outline  the  principal  tiacts. 

On  May  13, 1878,  the  West  Point  Butter  &  Cheese  Association  was  in- 
corporated under  the  laws  of  the  state  of  Nebraska.  By  its  charter  its 
capital  stock  was  $25,000,  divided  into  250  shares  of  $100  each.  By 
the  same  charter  its  indebtedness  was  limited  to  one-half  of  the  capital 
stock.  The  six  shareholders  and  incorporators  were  B.  D.  Brown,  W. 
B.  Eager,  Chauncey  Hale,  T.  King,  J.  J.  King,  and  J.  A.  Brown.  The 
latter  soon  assigned  his* stock  to  his  brother  B.  D.  Brown,  and  the  entire 
stock  was  owned  by  the  five  in  the  following  proportions:  B.  D.  Brown, 
105  shares;  W.  B.  Eager,  85  shares;  Chauncey  Hale,  36  shares;  J.  J. 
King,  30  shares;  Thomas  King,  45  shares.  At  the  organization  these 
five  gentlemen  were  elected  directors,  and  by  them  B.  D.  Brown  was 
elected  president;  W.  B.  Eager,  vic^president;  C.  Hale,  secretary; 
Thomas  King,  treasurer;  and  J.  J.  King,  superintendent.  There  was  - 
no  subsequent  election  of  oflScers,  and  these  gentlemen  therefore  contin- 
ued in  office  during  all  the  transactions  involved  in  this  case. 

The  purposes  of  this  organization  were  disclosed  in  the  third  article 
of  the  charter,  which  reads: 

"The  general  nature  of  the  business  to  be  transacted  by  this  corporation 
shall  be  the  manufacture  of  butter,  cheese,  flour,  feed,  raising  stock,  buying 
and  selling  stock  and  real  estate,  and  buying  and  selling  grain  and  flour,  and 
for  the  transaction  of  such  other  business  as  may  be  deemed  conducive  to  the 
best  interests  of  this  association." 

On  October  20,  1879,  it  leased  from  the  West  Point  Manufecturing 
Company  its  property,  consisting  of  real  estate,  with  mills,  machinery, 
etc.,  for  a  term  of  one  year,  at  a  rental  of  $300  per  month,  payable 
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monthly  in  advance.     By  the  lease  it  had  the  privilege  of  adding  any 
machinery,  or  making  any  improvements,  with  the  right  of  removing 
such  machinery  and  improvements  at  any  time  within  60  days  after  the 
termination  of  the  lease.     Though  this  lease  was  but  for  a  year,  it  was 
in  fact  continued  without  further  writings  until  the  commencement  of 
this  suit.    This  manufacturing  company  had  a  capital  stock  of  $500,000, 
divided  into  shares  of  $25  each.     Thomas  King,  the  treasurer  of  the  as- 
sociation, was  the  president  of  the  Middletown  National  Bank,  located 
at  Middletown,  New  York.     He  and  Brown  were,  prior  to  the  incorpo- 
ration of  the  association,  the  owners  of  certain  real  estate  in  the  state  of 
Nebraska.     They  were  the  promoters  and  organizers  of  the  association, 
and  transferred  to  it  that  real  estate  as  property  with  which  to  commence 
its  operations.     Brown,  the  president  of  the  association,  was  evidently 
a  bold  and  reckless  speculator,  with  many  irons  in  the  fire.     Besides 
the  business  of  the  association,  he  bought  and  conducted  a  bank,  bought, 
sold,  and  shipped  grain,  was  engaged  in  building  an  elevator,  and  in 
perhaps  other  enterprises.     He  borrowed  largely  from  the  Middletown 
Bank,  used  large  sums  in  increasing  the  property  and  business  of  the 
association,  as  well  as  improving  the  property  of  the  manufacturing  com- 
pany.    He  seems  to  have  been  the  responsible  manager  of  both  the  as- 
sociation and  the  manufacturing  company,  borrowing  money,  contract 
ing  debts,  and  making  improvements  and  purchases,  without  any  direct 
authority  from  the  directors.     In  1883  the  properties  of  the  association 
had  largely  increased,  so  that  by  an  inventory  they  amounted  to  $160,- 
000.     On  September  21,  1883,  by  consent  of  all  parties,  at  a  meeting, 
of  the  directors,  the  capital  stock  of  the  association  was  increased  to 
$250,000.     Brown,  who  had  a  year  before  purchased  and  since  been 
running  the  Elkom  Valley  Bank,  turned  that  into  the  association  at 
$80,000.     He  agreed  to  add  $10,000,  taking  for  these  two  properties 
$90,000  in  stock  of  the  association.     The  balance  of  the  increase  ptock 
was  distributed  pro  rata  among  the  five  stockholders,  giving  to  Brown 
567  shares,  to  Eager  189  shares,  to  Hale  189  shares,  to  J.  J.  King  162 
shares,  and  to  Thomas  King  243  shares. 

Nothing  was  paid  into  the  association  by  these  several  stockholders 
for  these  additional  shares,  but  they  were  distributed  among  them  by 
consent  of  all,  and  on  account  of  the  increased  value  of  the  properties 
of  the  association.  The  formalities  required  by  the  statutes  of  Ne- 
braska with  respect  to  an  increase  of  the  capital  stock  were  not  complied 
with;  but,  as  this  increase  was  made  by  the  consent  of  all  the  stockhold- 
ers, it  must,  as  to  each  of  them,  and  as  to  the  corporation,  be  consid- 
ered as  valid  and  binding.  During  the  forepart  of  1883,  Brown's  in- 
debtedness to  the  Middletown  Bank,  amounting  to  some  hundreds  of 
thousands  of  dollars,  much  of  which  was  borrowed  and  spent  for  the 
benefit  of  the  association  and  manufacturing  company,  the  bank  was 
notified  by  the  government  inspector  that  this  amount  of  indebtedness 
must  be  reduced.  To  secure  so  much  of  the  indebtedness  as  was  for 
the  benefit  of  the  association,  each  of  the  five  stockholders  assigned  in 
writing  his  stock  to  the  Middletown  National  Bank.     The  105"  shares 
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originally  issued  to  Brown  had  been  theretofore  by  him  assigned  to  a 
bank  at  Indianapolis,  of  which  William  H.  English  was  president;  but 
Brown,  representing  that  he  had  lost  this  certificate,  obtained  a  dupli- 
cate from  the  association,  and  assigned  the  duplicate  to  the  Middletown 
Bank.     In  October,  1883,  Brown  obtained  from  the  Middletown  Bank 
the  certificate  for  the  800  shares  issued  to  him  on  account  of  the  Elkom 
Valley  Bank,  claiming  that  it  was  never  his  intent  to  assign  that  to  the 
bank,  and  deposited  it  with  the  firm  of  E.  A.  Kent  &  Co.,  of  New 
York  city,  as  collateral  security  for  moneys  to  be  advanced  to  him. 
Upon  this  security  they  did  in  fact  advance  several  thousand  dollars. 
In  the  fall  of  1884  the  Middletown  National  Bank  suspended,  and  the 
collapse  of  the  association  came.     And  there  are  now  before  the  court 
five  parties,  insisting  upon  rights  in  the  property.     At  the  institution  of 
this  suit  a  receiver  was  appointed,  and  the  property  taken  possession  of, 
and  is  now  in  the  custody  of  the  court.     The  first  of  these  parties  is  the 
cross-complainant,  the  receiver  of  ihe  Middletown  National  Bank,  who 
claims  as  creditor  secured  by  the  assignment  of  stock  heretofore  referred 
to.     Seamd.   The  plaintiffs,  Poole  and  Sherman,  two  members  of  the 
firm  of  Kent  <fe  Co.,  who  claim  that  they  alone  are  entitled  to  the  benefit 
of  the  800  shares  of  stock  left  as  collateral;  that  the  firm  took  that  col- 
lateral by  virtue  of  and  in  reliance  upon  representations  made  by  the 
officers  of  the  Middletown  National  Bank,  over  whose  claims  as  a  cred- 
itor they  thereby  insist  that  they  are  entitled  to  preference  and  priority. 
Third.  D.  W.  Clancey,  who  claims  as  a  depositor  in  the  Elkom  Valley 
Bank,  and  secured  by  a  chattel  mortgage  given  by  the  association  through 
J.  J.  King,  its  superintendent.    FourA.  W.  B.  Eager,  and  his  assignee, 
John  Wannamaker,  who  claim  as  creditors  secured  by  a  bill  of  sale  ex- 
ecuted by  said  King  as  superintendent.    Fifth.  The  manufacturing  com- 
pany, and  John  D.  Neligh,  its  president,  who  claim  that  the  company 
should  not  be  brought  into  this  suit,  and  that  no  accounting  should  be 
had  as  to  the  transactions  between  the  association  and  the  company. 

There  are  two  questions  presented  at  the  outset,  affecting  the  jurisdic- 
tion of  this  court.  The  original  bill  was  filed  in  the  name  of  four  mem- 
bers of  the  firm  of  Kent  &  Co.,  two  of  whom,  Kent  and  Young,  are 
citizens  of  New  York,  the  state  in  which  several  of  the  defendants  reside. 
The  present  and  amended  bill,  in  the  name  of  Poole  and  Sherman  alone, 
as  complainants,  makes  Kent  and  Young  defendants,  and  alleges  that 
the  sole  interest  in  the  stock  above  referred  to  is  in  them.  Now,  the 
claim  is  that,  as  a  matter  of  fact,  all  of  the  members  of  the  firm  of  Kent 
&  Co.  are  interested  in  this  stock,  and  should  be  plaintifis;  that,  where 
some  of  the  plaintiffs  and  some  of  the  defendants  are  citizens  of  the  same 
state,  this  court  has  no  jurisdiction;  and  that  the  substitution  of  Kent 
and  Young  from  the  position  of  plaintifis  to  that  of  defendants  was 
wrongful,  collusive,  and  simply  for  the  purpose  of  giving  this  court 
jurisdiction. 

The  facts  in  respect  to  this  matter  are  these:  There  was  a  firm  of  Poole, 
Sherman  &  Co.  doing  business  in  Chicago,  and  another  of  kent  &  Co. 
doing  business  in  New  York  city.     The  same  parties  were  members  of 
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both  firms.  In  fact  it  was  the  same  firm  doing  business  in  two  places 
under  different  names.  The  New  York  house  advanced  the  money  and 
received  the  stock.  It  lost  in  its  business,  while  the  Chicago  house 
made  money  in  its.  There  has  been  no  final  settlement  and  division 
between  the  parties,  but,  before  the  original  bill  was  filed,  the  New  York 
house,  being  in  need  of  money,  asked  and  obtained  several  thousand 
dollars  from  the  Chicago  house,  and  sent  to  them,  with  other  property, 
this  stock.  The  only  witnesses  who  testified,  being  Kent  &  Young,  the 
citizens  of  New  York,  and  the  managers  of  that  branch  of  the  business, 
tsetifiedthat  they  intended  to  transfer  this  stock  to  Poole  and  Sherman, 
the  Chicago  members  of  the  firm,  personally  as  security  to  them  for  the 
money  advanced,  and  for  the  balance  which  they  are  satisfied  will  be 
found  due  by  themselves  to  them  on  the  final  adjustment  of  the  part- 
nership affairs.  They  have  also  filed  an  answer  disclaiming  any  interest 
in  the  stock.  Under  these  circumstances,  it  seems  to  me,  it  would  be 
resting  upon  the  letter  and  ignoring  the  spirit  of  the  transaction  to  hold 
that  they  were  still  legally  interested  in  this  stock,  and  for  that  alone, 
after  all  that  had  been  done,  to  dismiss  the  case  as  outside  the  jurisdic- 
tion of  this  court. 

2.  It  is  insisted  that  this  is  a  proceeding  to  dissolve  a  corporation; 
that  equity  has  no  jurisdiction  over  such  an  action;  and  also  that  what- 
ever rights  the  plaintiffs  are  seeking  to  assert  are  rights  vested  in  the  cor- 
poration, and  which  it  was  proper  for  it  in  the  first  place  to  assert;  and 
that  there  is  no  sufficient  proof  of  any  satisfactory  efforts  to  compel  ac^ 
lion  by  the  corporation  before  the  commencement  of  this  suit  by  stock- 
holders. Obviously,  this  is  not  a  mere  action  to  dissolve  a  corporation, 
nor  is  the  right  asserted  by  plaintiffs  one  properly  to  be  asserted  by  the 
corporation.  The  paramount  question  is  not  one  between  the  corpora- 
tion and  its  creditors,  but  between  a  stockholder  and  the  principal  cred- 
itor, the  former  claiming  a  priority  over  the  latter  out  of  the  assets  of 
the  corporation, — a  question  which  it  is  not  the  province  of  the  corpo- 
ration itself  to  settle,  and  which  can  be  settled  fairly  only  in  a  direct  pro- 
ceeding between  the  stockholder  and  the  creditor.  Further,  as  I  said, 
this  is  not  a  proceeding  merely  to  dissolve  a  corporation;  it  is  an  action 
by  one  claiming  an  interest  in  the  property  of  an  insolvent  to  subject 
that  property  to  the  payment  of  his  claim.  It  matters  not  to  this  case 
whether  the  corporation  continues  to  exist,  or  by  decree  of  court  is  for- 
mally dissolved.  It  is  not  the  corporation,  but  the  corporate  property, 
which  is  the  burden  of  this  litigation.  I  think,  therefore,  both  objec- 
tions must  fail,  and  that  it  is  the  duty  of  the  court  to  proceed  to  deter- 
mine the  rights  of  the  various  parties  to  the  property. 

It  may  be  remarked  generally,  in  the  first  place,  that  there  may  be 
three  parties  whose  rights  are  to  be  determined  in  the  winding  up  of  the 
affairs  of  a  corporation,  to-wit,  a  secured  creditor,  an  unsecured  creditor, 
and  the  stockholder.  The  secured  creditor,  to  the  extent  of  his  security, 
is  first  entitled  to  protection.  Beyond  that  security  he  is  simply  a  gen- 
eral and  unsecured  creditor.  As  between  creditors  and  stockholders,  in 
equity  the  property  is  first  appropriated  to  the  payment  of  the  creditors. 
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The  funds  of  a  corporation  are  a  trust  fund  for  the  payment  of  its  debts, 
and  the  stockholders  have  no  rights  until  after  the  creditors  are  paid. 
This  is  elementary,  and  needs  no  citation  of  authority. 

I  notice,  first,  the  claim  of  D.  W.  Clancey.  He  was  a  depositor  in  the 
Elkorn  Valley  Bank,  which  was  turned  over  to  the  association  by  B. 
D.  Brown  for  the  800  shares  which  afterwards  passed  to  complainants. 
Before  the  collapse  he  became  worried  about  his  deposit,  and  proposed 
to  withdraw  it,  but  permitted  it  to  remain  on  the  assurances  of  King,  the 
local  superintendent,  and  the  man  in  actual  charge  of  the  affairs  and 
management  at  West  Point,  that  security  would  be  given  him  if  desired; 
and,  in  pursuance  of  those  assurances,  certain  warrants  were  in  fact  turned 
over  to  him ,  and  a  chattel  mortgage  given  by  such  superintendent.  Now, 
considering  the  loose  and  irregular  way  in  which  the  affairs  of  this  asso- 
ciation were  managed,  I  do  not  think  I  need  stop  to  inquire  whether  this 
chattel  mortgage  was  executed  by  a  party  legally  authorized  to  sign  such 
papers  for  the  corporation.  The  debt,  it  is  conceded,  is  a  just  one,  and 
the  security  was  given  by  one  left  by  his  associates  in  the  actual  charge 
and  management.  Equitably,  I  think  he  is  entitled  to  be  recognized  as 
a  secured  creditor,  and  to  be  paid  in  full,  and  that  will  be  one  provision 
in  the  decree. 

I  notice,  second^  the  claim  of  the  cross-complainant,  the  receiver  of  the 
Middletown  Bank  His  claim  arises  for  moneys  advanced  by  the  bank 
directly  to  the  association,  and  also  moneys  advanced  by  it  to  Brown 
which  were  by  him  expended  for  the  benefit  of  the  association,  and  which 
were  recognized  by  the  association  uniformly  as  debts  of  the  association, 
and  which  were  attempted  to  be  secured  by  an  assignment  to  the  bank 
by  each  stockholder  personally  of  his  shares.  I  think  equity  will  jump 
aU  intermediate  transactions,  and  treat  both  amounts  as  debts  from  the 
association  to  the  cross-complainant. 

In  the  third  place  the, claim  of  Eager,  and  his  assignee,  Wannamaker, 
is  for  the  salary  of  Eager  as  general  manager,  as  well  as  moneys  advanced 
by  him  to  the  corporation.  He  also  obtained  a  security  of  a  bill  of  sale 
upon  certain  personal  property,  executed  by  Supt.  King  just  before  the 
collapse  of  the  company.  It  is  evident  to  me,  from  the  testimony  of  the 
transactions  between  Eager  and  Wannamaker,  that  the  latter  has  no 
higher  claim  than  the  former;  and  as  Eager,  before  this  bill  of  sale,  had 
assigned  his  stock  to  the  Middletown  Bank,  with  the  intention  on  his 
part,  as  well  as  on  the  part  of  other  stockholders  making  like  assignments, 
to  secure  the  debt  of  the  association  to  the  bank,  he  is  not  now  entitled 
to  payment  until  after  the  bank  is  satisfied  in  full. 

I  pass  now  to  the  claim  of  the  complainants,  and  here  arises  the  great 
controversy  in  this  case.  The  stock  was  assigned  as  collateral  for  moneys 
advanced  to  B.  D.  Brown.  It  was  duly  transferred  on  the  books  of  the 
company,  so  they  unquestionably  have  all  the  rights  of  stockholders. 
PuUman  v.  Uptm,  96  U.  S.  330;  Natimal  Bank  v.  Case,  99  U.  S.  628;  VaU 
V.  Hamilton,  85  N.  Y.  453;  Colebrook  on  Collateral  Securities,  366.  But 
simply  as  stockholders  they  would  have  in  equity  no  claim  upon  this 
property  until  the  creditors  were  fully  paid.     They  insist  that  they  were 
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induced  to  take  the  stock  by  false  representations  made  by  the  officers  of 
the  Middletpwn  Bank  as  to  its  value  and  the  condition  of  the  association 
and  its  property,  and  that,  having  taken  this  stock  in  reliance  upon  those 
representations  so  falsely  and  fraudulently  made,  they  are  entitled  to 
priority  over  the  bank.  This  is,  as  I  said,  the  principal  controversy  in 
the  case.  It  is  beyond  any  dispute  from  the  testimony  that  representa- 
tions were  made  by  some  of  the  oflBcers  of  the  bank  to  Kent  &  Co.  But 
were  these  representations  misrepresentations  of  existing  facts,  or  mere 
expressions  of  opinion  as  to  values  and  prospects?  Were  they  made 
by  an  officer  of  the  bank  authorized  to  speak  for  and  bind  it  in  such 
a  matter?  Were  they  of  such  a  character  as  would  naturally  mislead 
prudent  business  men?  And  did  the  complainants  in  fact  rely  upon 
such  representations,  and,  from  such  reliance,  part  with  their  money?  It 
would  be  impossible  for  me  to  review  in  detail  all  the  testimony  bearing 
upon  this  matter.  I  must  content  myself  with  noticing  some  salient 
facts.  And,  first,  Brown  was  no  stranger  to  Kent  &  Co.  They  had 
large  dealings  with  him  for  months  prior.  He  had  consigned  grain  to 
them  for  sale;  he  had  bought  and  sold  stocks  through  them;  and,  at  the 
very  time  they  received  these  certificates  of  stock,  he  was  largely  indebted 
to  them  on  account  of  prior  dealings.  He  was  engaged  in  building  an 
elevator  at  Burlington,  Iowa,  representing  it  to  be  the  largest  and  most 
complete  in  the  west.  He  represented  that  the  money  which  he  wanted 
was  for  the  purpose  of  completing  that  elevator.  He  transferred  to  Kent 
&  Co,  stock  in  that  elevator,  as  well  as  the  stock  in  question  at  the  same 
time.  It  is  claimed,  it  is  true,  that  the  elevator  stock  was  transferred 
as  security  for  the  past  indebtedness,  and  the  stock  in  question  only  as 
collateral  for  future  advances.  At  the  time  of  giving  Kent  &  Co.  the 
stock  in  question,  or  within  a  day  or  so  thereafter,  he  presented  two  let- 
ters, signed  by  King,  president  of  the  Middletown  Bank,  as  follows: 

"October  17,  1883. 
**Me88.  B,  A,  Kent  cfe  Co.,  N.  Y.  Citjf — Gentlemen;  By  request  of  Mr. 
Brown,  I  would  say  that  the  West  Point  Butter  &  Cheese  Association,  of 
West  Point,  Nebraska,  has  recently  increased  its  capital  stock  to  $250,000, 
which  is  fully  paid.  It  has  been  prosperous  since  its  organization,  and  its 
future,  I  think,  is  very  promising. 

"Yours,  respectfully,  Thomas  King." 

"October  19. 1888. 
**Me88,  E.  A .  Kent  cfe  Co.,  Broad  /Sf^reef— -Gents.:    K  Mr.  Brown  wishes  to 
use  any  of  the  West  Point  Butter  &  Cheese  Association  stock  as  a  collateral 
for  a  loan,  we  consider  the  stock  good  for  its  face  value. 

"Yours,  respectfully,  Thomas  Kino,  Pr." 

A  few  days  thereafter  they  directed  their  attorney,  Mr.  Gould,  to  ex- 
amine into  the  condition  of  the  association,  and  report  the  value  of  this 
stock.  Before,  however,  any  report  was  made  by  him,  they  had  ad- 
vanced many  thousand  upon  this  stock,  and  for  such  advancement  the 
only  pretense  of  claim  against  the  Middletown  Bank  rests  in  these  two 
letters.  In  these  letters  there  is  an  opinion  expressed  as  to  the  value  of 
the  stock,  and  the  prosperity  of  the  association, — an  opinion,  which, 


Digitized  by 


Google 


520  VBDEBAL  BEPOBTKB. 

judging  from  the  amount  of  money  advanced  by  the  Middletown  Bank, 
would  seem  to  be  no  more  than  an  honest  expression  of  confidence.    The 
assertion  that  the  stock  had  been  increased  to  $250,000,  and  that  it 
was.fully  paid,  was  a  statement  of  fact  warranted  by  what  had  actually 
transpired.     Beyond  that  there  is  nothing  in  these  letters.     Mr.  Gould, 
the  attorney,  went  up  to  Middletown  to  make  an  examination.     In  the 
evening,  after  his  arrival,  he  met  theoflSicers  of  the  association,  examined 
their  books,  and  heard  their  statements, — all  of  which  were  exaggerated, 
some  of  which  were  untrue.     The  president  of  the  bank  was  not  present^ 
but  he  met  him  in  the  morning,  before  leaving  for  New  York;  and,  in 
the  course  of  a  conversation  between  them,  the  president  gave  him  strong 
assurances  of  the  value  of  the  stock,  and  the  confidence  that  the  bank 
had  in  it,  its  habit  in  the  past  to  loan  on  the  security  of  such  stock,  and 
its  belief  in  its  value  as  security  in  the  future.     Mr.  Gtould  testifies,  it  is 
true,  that  the  president  said  to  him  that  the  association  was*  not  in  debt, 
at  least  beyond  some  trifling  amounts, — a  statement  which  was  obviously 
and  grossly  untrue.     In  this  he  is  not  supported  by  either  the  president 
or  Mr.  Brown;  and  the  letter  written  by  him  to  Kent  <fe  Co.  immediately 
after  his  return  to  New  York,  containing  his  report  of  the  examination 
that  he  had  made,  fails  to  disclose  any  such  statement  as  coming  from 
Mr.  King.     I  think  it  probable,  therefore,  that  Mr.  Gould  is  mistaken 
as  to  the  person  who  made  that  statement;  but,  whether  so  or  not,  such 
statement  does  not  seem  to  have  been  conveyed  to  Kent  &  Co.,  and  so 
they  did  not  act  in  reliance  thereon.     It  also  appears  that  Mr.  (Sould 
came  west  both  to  Burlington,  Iowa,  and  to  West  Point,  Nebraska,  and 
made  a  personal  examination  into  both  properties.     I  think  his  correc- 
tion in  his  later  testimony  as  to  the  date  is  probably  right,  and  that  this 
western  trip  was  not  made  until  after  his  visit  to  Middletown.     But,  be 
that  as  it  may,  he  discovered  nothing  in  his  western  trip  which  led  him 
to  advise  Kent  <fe  Co.  to  withdraw  their  confidence  in  Brown.     On  the 
contrary,  he  seems  to  have  been  personally  infatuated  with  the  enter- 
prises, and  thereafter  had  on  his  own  account  personal  dealings  with 
Brown  to  a  large  extent.     The  truth  of  the  matter  seems  to  be  that  Mr. 
Brown  was  a  man  of  vast  schemes,  with  a  power  of  impressing  upon 
others  a  belief  in  their  feasibility,  and  a  conviction  of  the  extent  of  his 
resources.     He  led  the  Middletown  Bank  into  extravagant  loans  to  biin 
on  account  of  his  various  enterprises,  and  in  like  manner  he  obtained 
money  from  Kent  <fe  Co. ,  and  also  from  Mr.  Gould.     But,  after  reading 
all  the  testimony  bearing  upon  the  question  of  the  misrepresentations  of 
the  bank,  and  their  influence  upon  Kent  &  Co.,  it  seems  to  me  the  com- 
plainants have  failed  to  show  that  Kent  &  Co.  parted  with  their  money 
in  reliance  upon  any  misrepresentations  of  fact  made  by  the  officers  of 
the  bank. 

One  other  matter  is  suggested,  and  that  is  the  illegality  of  the  increase 
of  the  stock  from  $25,000  to  8250,000,  and  the  limitation  both  in  the 
.statutes  of  Nebraska  and  in  the  charter  of  the  company  against  the 
ttipiount  of  indebtedness.  The  complainants  hold  only  stock  which  was 
thus  irregularly  issued,  and  I  do  not  think  it  lies  in  their  mouthy  or  in- 
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deed,  in  the  mouth  of  any  of  the  original  stockholders  cognizant  of  the 
fact,  and  assenting  thereto,  to  question  the  liability  of  the  corporation 
for  the  entire  debt  created  in  favor  of  the  Middletown  Bank.  No  man 
can  plead  his  own  wrong  to  defeat  an  honest  debt.  I  shall  there- 
fore have  to  find  against  the  claim  of  the  complainant  to  priority  of  pa}'- 
ment  over  the  cross-complainant. 

The  last  matter  is  that  of  the  manufacturing  company's  claim.  It,  as 
I  have  stated,  leased  its  property  to  the  association.  The  latter  obtained 
a  large  proportion  of  the  manufacturing  company's  stock,  and  had  got- 
ten possession  of  a  series  of  bonds  issued  by  it,  which,  however,  after- 
wards passed  into  the  hands  of  the  Middletown  Bank.  Exactly  what 
the  state  of  the  account  would  be  between  the  manufacturing  company 
and  the  association  it  is  impossible  now  to  teU.  I  think,  however,  as  the 
parties  are  all  before  the  court,  the  true  way  would  be  to  have  that  ac- 
count stated.  Then,  perhaps,  the  receiver  might  be  directed  to  sue  the 
manufacturing  company,  to  sell  the  daim  of  the  association  against  the 
manufacturing  company,  or  in  some  other  way  to  realize  the  amount 
that  shall  be  due,  if  there  be  any  such  amount. 

I  believe  this  covers  all  that  I  need  now  consider.  A  decree  will  be 
entered,  finding  the  rights  and  equities  of  the  parties  in  the  manner 
heretofore  indicated,  and  referring  the  case  to  a  master  to  examine  and 
report — First,  the  amount  due  Clancey,  principal  and  interest;  the  value 
of  the  securities  transferred  by  the  superintendent  to  him,  as  well  as  all 
amounts  realized  therefrom;  second^  the  amount  due  Wannamaker,  prin- 
cipal and  interest;  thirds  the  amount  due  the  cross-complainant;  fourth^ 
the  account  between  the  association  and  the  manufacturing  company; 
and,^A,  the  amount  of  money  now  on  hand  after  the  payment  of  all  the 
intervening  claims,  A  final  decree  will  be  entered  on  the  coming  in.  of 
Buch  report. 


Wilson  v.  Union  Sav.  Ass'n  and  others. 

{Circuit  Court,  E.  D.  Missouri,  E,  D.    March  80, 1887.) 

Removal  of  Causbs  —  Separable  Controvebst  —  dnzBNS  of  Different 
States— Bailment. 

A  suit  by  a  citizen  of  Missouri  against  a  banking  corporation  of  that  state* 
with  which  certain  railroad  aid  bonds,  sought  to  be  recovered,  were  placed 
on  joint  deposit  by  two  residents  of  Kansas,  also  defendants,  is  a  suit  in- 
volving a  separable  controversy  between  citizens  of  different  states,  and,  as 
such,  removable  from  the  state  to  the  federal  courts,  where  the  bank  denies 
all  interest  in  the  bonds  save  a  lien  for  storage  and  counsel  fees,  where  one 
of  the  defendants  depositing  the  bonds  denies  that  his  co-depositor  has  so 
performed  his  contract  for  payment  of  which  the  bonds  were  given  him  as 
to  vest  in  him  any  right  whicn  could  be  assinied  to  the  plaintiff,  as  set  out 
in  the  bill,  and  the  township,  which  appeared  voluntarily,  sets  up  the  same 
defense,  and  avers  that  the  bonds  were  issued  without  authority,  and  are  ab- 
solutely void.  On  such  pleadings  the  paramount  controversy  is  between  the 
plaintiff  and  citizens  of  Kansas. 

At  Law. 
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This  IS  a  suit  to  recover  possession  of  a  number  of  Oswego  township 
bonds.  It  was  originally  brought  against  the  Union  Savings  Association, 
the  Memphis,  Carthage  &  Northwestern  Railroad  Company,  C.  Mon- 
tague, and  other  persons  alleged  to  claim  an  interest  in  said  bonds,  but 
to  be  unknown  to  the  plaintiff.  Oswego  township,  Kansas,  voluntarily 
entered  its  appearance  as  a  defendant.  The  petition  alleges  that  said 
bonds  were  duly  issued  by  Oswego  township  to  said  railroad  company; 
that  one  Edward  Burgess  had  undertaken  to  do  a  large  amount  of  work 
in  the  construction  of  said  company's  road,  and  that,  after  he  had  in 
part  performed  his  contract,  and  a  large  sum  was  due  him  from  said 
company,  it  delivered  said  bonds  to  him,  and  C.  Montague,  as  trustee, 
in  payment  for  the  work  done,  and  to  be  done,  by  said  Burgess,  upon 
condition  that  said  Montague  should  relinquish  his  interest  in  the  bonds 
to  Burgess  upon  the  latter's  completing  the  work  he  had  contracted  to 
do;  that  said  Burgess  and  Montague  delivered  said  bonds  to  the  Union 
Savings  Association  of  St.  Louis,  to  hold  until  said  Burgess  completed 
his  contract,  and  with  directions  to  deliver  them  to  him  upon  its  com- 
plete performance ;  that  said  Burgess  performed  his  contract  fully ;  that 
said  Montague  relinquished  his  interest  in  said  bonds  to  him,  and  that 
said  Burgess  has  sold  them  to  the  plaintiff,  to  whom  said  association  re- 
fuses to  deliver  them.  The  other  material  facts  are  stated  in  the  opinion 
of  the  court. 

AT.  &  J.  R.  Kinealy^  for  plaintiff. 

Hitchcock,  MadUl  &  Finkdnburg,  and  Jofvn  G*Day,  for  defendants. 

Brewer,  J.  In  this  case  a  motion  to  remand  has  been  made  by 
the  plaintiff.  The  facts  are  that  plaintiff  brought  his  suit  in  the  state 
court  to  recover  possession  of  $11,000  bonds  of  Osw^o  township. 
These  bonds  were  held  by  the  defendant  the  Union  Savings  Association. 
It  answered,  disclaiming  any  title  to  the  bonds;  says  that  they  were  de- 
posited by  E.  Burgess  and  C.  Montague,  to  whom  it  gave  a  receipt, 
binding  itself  to  ddiver  them  to  the  joint  order  of  the  two.  It  further 
says  it  is  ready  to  deliver  them  to  the  party  entitled,  claiming,  how- 
ever, compensation  for  its  services  as  trustee,  and  the  services  of  coun- 
sel employed  to  defend  this  cause.  The  Memphis,  Carthage  <fe  North- 
w-estern  Railroad  Company  did  not  answer.  Oswego  township,  the 
obligor  in  these  bonds,  answered,  pleading  that  the  bonds  were  issued 
without  authority,  and  were  absolutely  void.  It  also  pleads  that  the 
agreement  under  which  the  bonds  had  been  deposited  by  Burgess  and 
Montague  with  the  Savings  Association  had  never  been  performed  by  Bur- 
gess, from  whom  Wilson,  the  plaintiff,  claimed  to  have  purchased  them. 
Montague  pleads  the  last  matter  as  a  defense.  Wilson  is  a  citizen  of 
this  state;  Montague  and  Oswego  township  are  citizens  of  Kansas. 
Now,  upon  these  pleadings,  it  is  obvious  that  there  is  a  separable  con- 
troversy, and  the  paramount  controversy  is  between  plaintiff,  a  citizen 
of  this  state,  and  Oswego  township  and  C.  Montague,  citizens  of  Kan- 
sas. In  this  controversy  the  savings  association  has  no  interest.  There 
being  such  separable  controversy  between  citizens  of  different  states,  the 
case  was  a  removable  one,  and  the  motion  to  remand  must  be  overruled* 
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united  states  v.  american  bell  telephone  00.  523 

United  States  v.  American  Bell  Telephone  Co. 

{Circuli  Court,  2>.  MassaehuseUa,    April  4, 1887.) 

Hi^urrr— Pleading— Demurrer. 

A  defendant  in  equity  will  not  ordinarily  be  allowed  to  file  a  demurrer  to 
the  wliole  bill,  and  at  the  same  time  several  pleas.  Even  if  the  court  has 
the  power  to  idlowsuch  a  procedure,  such  power  will  not  be  exercised,  unless 
for  good  and  sufficient  reasons,  and  to  prevent  injustice. 

George  A,  JenkSy  Sol.  Gen.,  Oeorge  M.  Steams^  U.  S.  Dist.  Atty.,  John 
Goodej  Jeff  Chandler,  and  Wm.  C.  Strawhridge,  for  the  United  States. 
Chauncey  Smith  and  Jainea  J.  Storrow^  for  defendants. 

Colt,  J.  The  defendant  moves  for  leave  to  file  a  demurrer  to  the 
wholebill,  and  at  the  same  time  several  pleas.  Equity  rule  32  provides 
that  "the  defendant  may,  at  any  time  before  the  bill  is  taken  for  con- 
fessed, or  afterwards,  with  the  leave  of  the  court,  demur  or  plead  to 
the  whole  bill,  or  to  part  of  it,  or  he  may  demur  to  part,  plead  to  part, 
and  answer  as  to  the  residue."  According  to  the  practice  of  English 
courts  of  chancery,  "a  defendant  may  demur  to  one  part  of  a  bill,  plead 
to  another,  answer  to  another,  and  disclaim  as  to  another.  But  all  these 
defenses  must  clearly  refer  to  separate  and  distinct  parts  of  the  bill. 
For  the  defendant  cannot  plead  to  that  part  of  the  bill  to  which  he  has 
already  demurred;  neither  can  he  answer  to  any  part  to  which  he  has 
either  demurred  or  pleaded,  the  demurrer  demanding  the  judgment  of 
the  court  whether  he  shall  make  any  answer,  and  the  plea  whether  he 
shall  make  any  other  answer  than  what  is  contained  in  the  plea."  Mitf. 
ikT.  Eq.  PI.  411. 

It  was  held  in  Oreacent  (Xty  Co.  v.  Butchers^  Co.,  12  Fed.  Rep.  225,  that 
there  was  no  rule  which  allows  a  defendant  to  demur  to  the  whole  bill, 
plead  to  the  whole  bill,  and  answer  to  the  whole  bill  at  the  same  time, 
that  the  effect  of  such  pleading  is  that  the  plea  is  taken  as  waiving  the 
demurrer,  and  the  answer  as  waiving  the  plea.  1  Daniell,  Ch.  PI.  787, 
788.  It  may  be  said,  therefore,  that  to  grant  this  motion  would  be  con- 
trary to  the  regular  and  orderly  course  of  pleading  in  equity  causes. 

But  it  is  urged  by  the  defendant  that  it  is  within  the  discretion  of  the 
court  to  grant  this  motion;  that,  under  the  authority  of  Poultney  v.  (My  of 
La  Fayette  J  12  Pet.  473,  every  court  of  equity  possesses  the  power  to 
mould  its  rules  in  relation  to  the  time  and  manner  of  answering,  so  as  to 
prevent  the  rule  from  working  injustice;  and  that  it  is  not  only  in  the 
power  of  the  court,  but  it  is  its  duty  to  exercise  a  sound  discretion  upon 
the  subject  when  the  purposes  of  justice  require  it;  and  further,  that 
the  rules  prescribed  by  the  supreme  court  were  not  intended  to  deprive 
the  courts  of  the  United  States  of  this  well-known  and  necessary  power. 
Assuming  the  power  of  the  court  to  grant  the  motion  now  asked  for,  (upon 
which  I  am  not  entirely  free  from  doubt,)  I  am  clear  it  should  not  be 
exercised  unless  for  good  and  suflBcient  reasons,  and  to  prevent  injustice. 
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The  defendant  asks  leave  to  file  a  demurrer  to  the  whole  bill,  raising  the 
question  of  the  power  of  the  government  to  maintain  this  bill,  and  also 
to  test  the  equities  of  the  bill.  These  two  subjects  may  properly  be 
raised  by  demurrer;  and,  in  the  orderly  course  of  procedure  in  equity, 
the  demurrer  would  be  first  filed  and  heard.  The  demurrer  would  de- 
termine whether  the  bill  is  without  authority  or  not.  The  defendant 
also  asks  leave  at  the  same  time  to  plead,  or  to  file  several  pleas,  foi 
for  the  following  reasops:  It  is  said  that  the  bill  refers  to  litigation  pre- 
viously had  with  reference  to  the  scope  and  validity  of  the  patents  in  con- 
troversy, but  that  it  does  not  state  the  result  of  such  litigation,  or  the 
decisions  therein,  or  that  the  questions  of  factor  questions  of  law,  sought 
to  be  raised  by  this  bill,  have  been  argued  before  the  supreme  court  in 
suits  for  infringement  of  these  patents,  and  are  now  held  under  advise- 
ment by  that  court,  and  that,  therefore,  this  defendant's  proper  course  is 
to  plead  the  same.  For  this  reason  it  asks  leave  of  the  court  to  plead 
any  and  all  determinations  relating  to  or  affecting  the  validity  or  scope 
of  said  patents  in  addition  to  demurring  to  the  bill,  and  it  represents 
that  the  questions  which  it  desires  to  raise  by  such  plea  are  closely  akin 
to  those  which  would  be  raised  by  demurrer,  and  that  much  time,  ex- 
pense, and  labor  would  be  saved  by  presenting  them  at  the  same  time. 
Again,  it  is  urged  that  the  bill  purports  to  state  the  contents  of  certain 
written  communications  from  the  commissioner  of  patents  to  Elisha 
Gray,  and  of  certain  rules  of  the  patent-office,  and  that  the  defendant  is 
advised  that  it  should  present  copies  thereof  to  the  court  by  plea,  be- 
cause the  legal  effect  thereof  cannot  be  otherwise  ascertained.  It  further 
represents  that  the  litigation  heretofore  had  under  these  patents  has  re- 
sulted in  records  filling  20,000  printed  pages,  including  more  than  seven 
hundred  depositions,  which  have  required  many  years  to  take,  and 
which  have  cost  each  side  not  less  than  $300,000;  that  such  records  are 
now  before  the  supreme  court  on  appeal,  and  have  been  the  subject  of 
12  days'  argument  before  that  court,  and  are  now  held  under  advisement. 
The  defendant  says  that  it  would  be  indecorous  and  contrary  to  the 
practice  and  usages  of  courts  of  equity  to  retry  any  questions  pending 
before  the  supreme  court  until  that  court  shall  have  pronounced  its  judg- 
ment; and  that  it  would  be  unjust  to  require  such  extensive  litigation 
to  be  repeated  in  this  case,  until  the  questions  of  the  power  and  author- 
ity of  this  court  to  entertain  this  bill,  and  the  propriety  of  its  so  doing 
as  a  court  of  equity,  have  been  fully  determined  upon  the  facts  stated 
in  the  bill,  and  upon  a  consideratiou  of  the  results  of  the  suits  and  liti- 
gation referred  to  in  the  bill,  but  not  fully  stated.  It  therefore  moves 
for  leave  to  plead  said  matters,  and  all  matters  tending  to  show  laches 
on  the  part  of  the  complainant,  in  addition  to  demurring. 

A  proper  plea  is  a  defense  such  as  reduces  the  cause,  or  some  part  of 
it,  to  a  single  point,  and  from  thence  creates  a  bar  to  the  suit,  or  to  the 
part  of  it  to  which  the  plea  applies.  1  Daniell,  Ch.  PI.  603.  So  far 
as  this  plea  proposes  (and  this  seems  to  be  the  main  ground  of  the  mo- 
tion) to  set  up  prior  litigation  respecting  these  patents,  no  bar  or  es- 
toppel is  shown  such  as  would  constitute  a  good  plea,  because  it  does 
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not  appear  that  the  parties  are  the  same,  or  the  subject-matter  the  same. 
It  follows  that  the  facts  relating  to  prior  litigation  set  out  in  this  motion, 
and  the  considerations  of  the  saving  of  time,  labor,  and  expense,  while 
they  might  be  urged,  as  suggested  by  the  plaintiff,  as  a  ground  for  a 
continuance  of  the  case,  afford,  in  my  opinion,  no  sufficient  justification 
for  granting  this  motion.  Nor  do  I  think  the  failure  of  the  bill  to  state 
the  contents  of  the  written  communications,  or  the  rules  of  the  patent- 
office,  referred  to  in  the  bill,  a  sufficient  reason  for  allowing  the  defend- 
ant to  plead,  and  at  the  same  time  demur,  to  the  whole  bill;  such  a 
course  being  contrary  to  well-established  rules  of  equity  pleading.  In  a 
cause  of  this  magnitude,  it  seems  to  me  the  ends  of  justice  are  more 
likely  to  be  reached  by  following  the  r^ular  and  orderly  procedure  of 
courts  of  equity,  and  that  the  court  should  hesitate,  unless  from  grave 
oonfiiderations,  to  depart  therefrom.     Motion  denied. 


RoGEBS  V.  RiESSNEB  and  another. 
{Oireuii  Court,  8.  D.  New  Torh.    March  28, 1887.) 

1.  PABTHEUSraP— COWSTRUOTIOH  OF  CONTBAOT— PATENT  RlOHTS. 

B.,  the  orator,  entered  into  a  partnership  with  K.  for  the  purpose  of  mak- 
ing and  selling  certain  patented  articles,  and  selling  territorial  rights.  R.. 
famished  $1,000,  and  N.  the  use  of  the  patent,  the  title  to  which  he  retained, 
the  profits  to  be  equally  divided.  A  quarter  interest  in  the  patent  was  sold 
to  B.,  and  the  proceeds  of  the  sale,  and  a  like  proportion  of  the  capital  fur- 
nished by  R.,  became  common  property.  Subsequently  R.  and  N.  made  a  sup- 
plemental agreement,  declaring  that  any  definite  reduction  in  the  capital  of  N., 
(the  patents.)  resulting  from  any  action  of  the  firm,  affected  R.'s  capital  in 
the  same  ratio;  that  all  letters  patent  and  reissues  in  the  same  class  of  inven- 
tions should  be  at  the  expense  of  the  firm,  and  that  R.  should  have  three- 
eighths  of  all  the  proceeds  thereof;  that,  in  case  of  dissolution,  R.  might 
take  all  that  should  remain  of  his  $1,000  capital,  after  making  the  deduction 
provided  for,  and  N.  should  have  the  privilege  of  taking  the  remaining  inter- 
est in  the  letters  patent,  paying  a  proportionate  amount  of  the  expense  in- 
curred by  the  firm:  and,  in  case  of  negotiations  with  any  other  party  pending 
at  the  time,  R.  should  have  reasonable  and  ample  time  in  which  to  act  on  such 
negotiations,  thereby  reducing  the  same  to  fixed  and  definite  proceeds  before 
said  N.  could  effect  the  dissolution;  and,  if  negotiations  be  completed  with 
any  other  party  for  royalties,  nothing  should  be  construed  as  depriving  R.  of 
his  full  share.  By  a  contract  to  which  R.  consented,  the  rights  of  R.  being 
known  to  all  parties  to  the  transaction,  N.  and  R.  gave  to  C.  R.  &  Co.,  the 
firm  to  which  defendants  belong,  the  exclusive  use  of  the  patent  in  the 
United  States,  C.  R.  &  Co.  to  pay  certain  license  fees  to  N.  A  few  months 
later  N.  gave  notice  of  the  dissolution  of  the  partnership  with  R.,  and  claimed 
that  R.  had  no  interest  in  the  royalties,  and  subsequently  assigned  to  Y.  all 
his  remaining  interest  in  the  patents,  subject  to  the  contract  witti  C.  R.  &  Co. 
HM,  in  a  suit  by  R.  against  C.  R.  &  Co..  that  R.  was  entitled,  under  the  con- 
tract, to  his  three-eighths  of  the  royalties  as  proceeds  of  the  patent,  whether 
the  same  were  payable  before  or  after  the  dissolution  of  the  partnership. 
a.  BAMB-*£qxnTT— Tbvst. 

The  fact  that  the  royalties  were  payable  to  N.  made  him  trustee  of  R.,  so 
that  R.'b  share  was  due  N.  at  law.  and  R.  in  equity. 
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8.  Same— IwcoMnTG  Partner— Ltabixity. 

Defendant  M.  entered  the  firm  of  C.  R.  &  Co.  at  the  time  the  royalties  be- 
gan to  accrue,  and  enjoyed  the  benefit  of  the  license  as  a  partner  in  the  firm 
under  the  contract.  EeUi,  that  M.  was  liable,  not  on  an  express  contract,  but 
on  the  implied  contract  to  pay  for  what  he  has  had  as  a  member  of  the  firm, 
on  the  terms  on  which  the  firm  had  it. 

4.  Same— Termination  of  CJontract— Notice— "Waivbr. 

The  contract  of  N.  and  B.  with  C.  R.  &  Co.  provided  that,  on  failure  to 
make  return  or  payment  at  the  agreed  terms,  for  10  days,  N.  had  the  right  to 
terminate  the  contract.  Pending  litigation  between  K.  and  N.  in  regard  to 
the  royalties,  C.  R.  &  Co.  failed  to  make  payment  to  N.  for  more  than  10 
days,  whereupon  N.  claimed  the  right  to  terminate  the  contract,  but  con- 
tinued to  accept  payments.  Subsequently  N.'s  assignee  gave  the  notice  of 
termination  long  after  this  default,  but  what  was  done  seemed  to  have  been 
done,  not  in  order  to  terminate  the  contract,  but  to  cut  off  R.'s  rights,  and  to 
leave  it  to  continue  for  the  benefit  of  N.,  and  those  acting  under  him.  Held, 
that  the  provision  was  for  the  purpose  of  enforcing  payment,  and  could  be 
and  was  waived,  and  that  C.  R.  A  Co.,  by  an  acceptance  of  a  notice  of  ter- 
mination long  afterwards,  could  not  conclude  R.'s  rights  without  his  consent. 

5.  Accord  and  Satibfaction—Recbipts— Evidence. 

C.  R.  &  Co.  made  payment  for  two  months  to  R.'s  attorney,  pending  R's 
litigation  with  N.,  which  litigation  resulted  in  N.'s  favor.  C.  R.  <&  Co. 
claimed  that  this  payment  was  upon  an  agreement  that  R.  would  make  no 
further  claim  on  them,  but  would  look  to  K.  for  further  indemnity.  The  re- 
ceipts were  for  the  amounts  paid,  and  specified  that  they  were  for  the  amounts 
due  for  those  months.  The  attorney  testified  that  there  was  no  such  agree- 
ment. Held,  that  the  presumption  is  that  the  receipts  show  the  transaction, 
since  the  verbal  testimony  was  conflicting,  and  there  could  be  no  accord  and 
satisfaction  unless  the  understanding  was  mutual;  that  is,  of  R.'8  attorney  as 
well  as  C.  R.  <&  Co. 

6.  Patents  for  Inventions— License— Estoppel. 

Defendants  questioned  the  validity  of  the  patents,  or  of  the  reissue  of  one 
of  them,  but  showed  no  eviction.    Held  that,. in  the  absence  of  such  a  show- 
ing, they  could  not  dispute  their  licensor's  title. 
7  Equity- Jurisdiction- Contract. 

There  was  a  formal  assignment  to  R.  of  his  right  by  the  master  of  chan- 
cery in  the  suit  against  N.  in  the  Illinois  courts.  Defendants  contend  that 
this  action,  being  a  suit  for  an  account  of  license  fees  by  an  assignee  of  the 
claim,  was  not  in  the  jurisdiction  of  a  court  of  equity.  Held  that,  since  R's 
rights  accrued  to  him,  not  through  the  master's  assignment,  but  by  reason 
of  his  interest  as  partner,  and  since,  not  being  a  party  to  the  contract,  he 
could  not  sue  on  it  at  law,  though  he  had  equities  in  it,  a  court  of  equity  had 
Jurisdiction. 

8.  Same— Parties. 

Defendants  objected  that  N.,  and  Y.,  N.'s  assignee,  were  not  made  parties. 
Held  that,  since  R.  claimed  nothing  of  them,  and  tney  had  settled  with  defend- 
ants, they  were  not  necessary  parties. 

9.  Judgment— Conclusiveness— Parties. 

The  judgment  of  the  Illinois  court,  though  conclusive  between  R.  and  N., 
was  not  conclusive  between  R.  and  defendants,  since  they  were  not  parties, 
though  the  members  of  the  firm  had  knowledge  of  the  case,  and  expressed 
themselves  as  willing  to  abide  by  it. 

In  Equity. 

George  C.  Lay^  for  orator. 

W.  H.  L.  Lee,  for  defendant. 

Wheeler,  J.  From  the  pleadings  and  proofs  it  appears  that  the  or- 
ator and  one  Daniel  W.  Norris,  who  owned  letters  patent  No.  196,385, 
dated  September  18,  1877,  granted  to  him  for  improvements  in  incased 
glass  vessels,  entered  into  a  partnership  for  the  purpose  of  making  and 
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selling  the  patented  artides,  and  selling  territorial  rights,  by  the  terms 
of  which  the  orator  furnished  $1,000  as  his  share  of  the  capital,  and 
Norris  the  use  of  the  patent,  the  title  to  which  he  retained;  and  the  pro- 
ceeds of  any  territory  which  might  be  sold  or  leased  were  to  be  equally 
divided  between  them,  all  arrangements  for  that  purpose  being  subject 
to  the  approval  of  Norris.  They  sold  a  quarter  interest  in  the  patent  to 
one  William  W.  Burgess,  which  Norris  conveyed  to  him,  February  8, 
1878,  and  the  proceeds  of  the  sale,  and  a  like  proportion  of  the  capital 
furnished  by  the  orator,  became,  by  their  understanding,  a  part  of  the 
common  property.  The  patent  was  reissued  July  9,  1878,  and  Norris 
obtained  letters  patent  No.  208,628,  dated  October  1,  1878,  for  improve- 
ments in  like  vessels;  and  on  the  eighth  of  April,  1879,  the  former  pat- 
ent was  again  reissued.  Then,  June  6,  1879,  the  orator.and  Norris  en- 
tered into  another  agreement,  explanatory  of  and  supplementary  to  the 
former,  by  the  terms  of  which  it  was  declared  that  any  definite  or  cer- 
tain reduction  in  the  capital  of  Norris,  (the  patents,)  resulting  from  the 
action  of  the  firm,  affected  the  capital  of  the  orator  in  the  same  ratio; 
that  all  letters  patent  and  reissues,  for  improvements  in  the  same  class 
of  inventions  in  addition  to  those  provided  for  in  the  former  agreement, 
should  be  at  the  expense  of  the  firm;  that  the  orator  should  have  three- 
eighths  of  the  proceeds  of  all  said  letters  patent,  and  of  the  proceeds  of 
letters  patent  No.  195,385,  including  reissues  of  the  same;  that,  in  case 
of  dissolution,  the  orator  should  have  the  privilege  of  taking  such  portion 
of  the  $1,000  furnished  by  him  as  should  remain  after  making  the  de- 
duction provided  for,  and  Norris  should  have  the  privilege  of  taking 
whatever  interest  might  remain  in  the  letters  patent  by  paying  a  propor- 
tionate amount  of  the  expense  of  those  which  were  at  the  expense  of  the 
firm;  and  that,  "in  case  of  negotiations  with  any  other  parly  pending 
at  any  time,"  the  orator  should  **have  reasonable  and  ample  time  in 
which  to  act  on  such  negotiation,  thereby  reducing  the  same  to  fixed 
and  definite  proceeds  before  said  Norris"  should  ^'be  permitted  to  effect 
a  dissolution  of  said  partnership  as"  therein  "  provided  for;  and  if  nego- 
tiations be  completed  with  any  other  party,  whereby  any  fixed  and  defi- 
nite amount  of  money  or  other  property"  should  "become  due  said  firm 
as  royalties  or  otherwise,  at  any  fixed  and  definite  and  future  time,  noth- 
ing" therein  "contained"  should  "be  construed  as  in  any  way  depriving 
said  Rogers  of  his  full  share,  as"  therein  "provided  for,  of  such  amount." 
After  that,  June  23,  1879,  and  while  this  partnership  agreement  was  in 
force,  a  contract  was  entered  into,  on  which  the  orator  acted,  and  to 
which  he  consented,  between  Norris  and  Burgess  and  the  firm  of  C. 
Riessner  &  Co.,  which  then  consisted jof  the  defendant  Riessner  and  two 
others,  and  now  consists  of  the  defendants, — the  fact  that  the  orator  had 
an  interest  in  the  contract  being  understood  by  all  engaged  in  making 
it, — ^by  the  terms  of  which  Norris  and  Burgess  agreed  to  give  that  firm 
the  exclusive  right  to  make  and  sell  the  patented  improvements  through- 
out the  United  States,  to  ihe  end  of  the  term  of  the  patent,  and  that  firm 
agreed  to  pay  certain  license  fees  monthly,  and  to  make  returns  quarterly 
to  Norris,  and  Norris  had  the  right  to  terminate  the  agreement  upon  fail« 
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tire  to  make'retutn'  or  paytnent  for  10  days,  and  Riessner  &  Co.'  on  four 
months'  notice. 

.  While  this  agreement  was  in  force,  September  11,  1879,  Norris  gave 
notice  of  the  dissolution  of  the  partnership  between  him  and  the  orator, 
and  thereafter  claimed  that  the  orator  had  no  interest  in  or  right  to 
the  three-eighths  of  the  license  fees  or  royalties  accruing  due  from  C. 
Riessner  &  Co.,  and  November  4,  1879,  assigned  all  hLs  remaining  in* 
terest  in  the  patents  to  one  Wesley  Young,  subject  to  the  contract  with 
C.  Riessner  &  Co.  Thereupon,  November  7,  1879,  the  orator  com- 
menced suit  against  Norris  in  the  state  courts  of  Dlinois,  where  they  re- 
sided, to  have  his  rights  to  the  three-eighths  of  the  license  fees  decreed 
to  him,  and  for  an  injunction  to  prevent  the  collection  of  the  amount  due 
on  that  share  by  Norris.  Riessner  &  Co.  were  informed  of  this  litiga* 
tion,  and  withheld  payment  of  the  share  claimed  by  the  orator.  In 
January,  1880,  C.  Riessner  &  Co.  failed  to  make  payment  of  the  royal- 
ties of  the  December  previous,  due  January  1st,  for  more  than  10  days, 
and  Norris  claimed  the  right  to  terminate  the  contract  on  that  ground. 
On  March  26,  1880,  the  court  of  Illinois,  in  which  the  suit  between  the 
orator  and  Norris  was  pending,  decided  that  the  orator  was  entitled  to 
the  three-eighths  interest  in  the  license  fees  accruing  under  the  contract 
with  C.  Riessner  &  Co.,  and  decreed  that  Norris  execute  an  assignment 
of  that  share  of  the  interest  in  that  contract,  and  that,  in  default  of  sucli 
execution  by  Norris,  the  same  be  made  by  a  master  of  the  court,  which 
was  done.  C.  Riessner  <&.  Co.  were  fully  informed  of  this  decree,  and 
soon  thereafter  paid  to  the  orator  the  amount  of  that  share  of  the  royal- 
ties up  to  the  first  day  of  April,  1880.  Norris  appealed  from  the  decree, 
and  Riessner  &  Co.  retained  the  three-eighths  share  from  him,  and  paid 
it  to  the  orator  monthly,  to  November  1,  1882.  On  the  twentieth  of 
that  month  the  supreme  court  of  Illinois  reversed  the  decision  in  favor 
of  the  orator,  and  the  orator  immediately  applied  for  a  rehearing. 
Riessner  &  Co.  were  informed  of  this,  and  on  December  20th  wrote  to 
the  orator  that,  as  the  case  had  then  been  decided  in  favor  of  Norris, 
they  did  not  feel  justified  in  paying  him  any  more  until  a  final  decision 
was  reached;  that  until  then  they  should  withhold  all  further  amounts; 
and,  if  the  decision  should  come  in  his  favor,  he  would  at  once  receive 
all  that  was  due  him.  After  that,  reljring  on  the  decision  already  made, 
they  made  terms  with  the  assignees  of  Norris,  and  those  acting  with  him 
and  under  him.  On  June  16,  1883,  the  supreme  court  of  Illinois  af- 
firmed the  original  decree  in  favor  of  Norris,  and,  on  July  8d  after, 
Riessner  &  Co.  paid  to  the  orator's  attorney  the  three-eighths  of  the  roy- 
alties for  November  and  December,  1882,  and  gave  receipts  therefor. 
They  have  declined  to  pay  him  any  iurther  royalties,  and  this  suit  is 
brought  fot  an  account  and  recovery  of  the  same. 

The  most  important  question  that  is  made  is  whether  the  orator  wae 
entitled  to  the  three-eighths  of  the  license  fees  after  the  dissolution  of  the 
partnership.  The  decision  of  the  supreme  court  of  Illinois,  having  ju- 
risdiction of  the  parties  and  the  subject,  is  conclusive,  as  between  the 
orator  and  Norris,  but  not  as  between  the  orator  and  C.  Riessner  & 
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Co.,  for  that  firm  waa  not  a  party  to  that  Buit,  although  the  members 
liad  knowledge  of  it,  and  for  a  time  expressed  themselves  to  be  willing 
to  abide  by  its  result.  The  decision  of  that, court  is,  however,  entitled 
to  much  weight  as  an  authority  upon  the  question  involved.  The  first 
partnership  agreement  shows  clearly  that  the  proceeds  of  the  disposition 
of  the  right  secured  by  the  patent  were  to  become  partnership  assets,  be- 
longing to  both.  The  object  of  the  partnership  was  to  manufacture  and 
sell  the  patented  articles,  and  to  sell  territorial  rights;  and  in  the  fifth 
paragraph  of  tl^  agreement  it  was  expressly  provided  that  the  proceeds 
of  territory  sold  or  leased  should  be  equally  divided  between  the  part- 
ners. Before  the  second  agreement  they  had  sold  one-fourth  of  the  right, 
and  its  proceeds  had  gone  into  the  common  assets,  leaving  them  the 
owners  of  three-fourths  of  that  patent.  In  the  supplementary  agreement 
it  was  expressly  agreed  that  the  orator  should  have  three-eighths  of  the 
proceeds  of  that  patent,  and  the  same  share  in  those  of  the  other  patent, 
granted  to  Norris  after  the  former  agreement.  The  agreement  of  C.  Riess- 
ner  &  Co.,  to  pay  license  fees,  constituted  proceeds  of  both  patents  of 
which  the  orator  would  by  that  provision  be  entitled  to  three-eighths. 
But,  as  if  to  put  the  matter  beyond  any  question,  a  clause  paramount  to 
all  others  was  added,  which  provided  that  nothing  therein  contained 
should  be  construed  as  in  any  way  depriving  the  orator  of  his  full  share 
of  any  fixed  and  definite  amount  of  money  or  property  which  should  be- 
come due  the  firm  at  any  fixed  and  definite  future  time.  Whether  the 
proceeds  of  any  part  of  the  exclusive  rights  disposed  of  should  be  paid 
down,  or  become  due  afterwards,  his  share,  if  the  amount  and  time  were 
definite,  was  efiectually  secured  to  him.  The  promise  was  to  Norris, 
but  was  made  when  he  was  a  partner  with  the  orator,  upon  a  considera- 
tion belonging  to  the  firm,  and  it  inured  to  the  benefit  of  the  firm,  the 
same  as  a  promissory  note  taken  to  himself  for  property  of  the  firm 
would.  Steams  v.  Hmghtcm,  88  Vt.  683;  Leach  v.  Leach,  18  Pick.  68. 
The  same  conclusion  is  reached  that  was  finally  reached  by  the  supreme 
court  of  Illinois.  After  the  dissolution,  each  partner  owned  his  share 
as  tenant  in  common.  Colly.  Partn.  §  107.  The  orator's  share  of  these 
license  fees  was  three-eighths,  as  fixed  by  the  terms  of  the  supplementary 
agreement.  At  law  this  was  due  to  Norris,  as  trustee  for  the  orator.  Id. 
In  equity  it  would  be  due  to  the  orator  himself. 

Another  important  question  is  as  to  the  efiecfof  the  failure  to  make 
payment  for  10  days,  and  of  what  was  done  thereupon  by  his  assignee 
and  by  himself.  The  contract  provided  that,  upon  such  failure,  Norris 
might  terminate  the  agreement  by  serving  notice  to  that  eflect.  This 
provision  was  for  security  of  payment,  and  could  be  waived.  He  did 
not  give  any  notice  of  termination,  and  insist  upon  it,  but  alluded  to  it, 
and  sufiered  the  contract  to  continue,  and  received  subsequent  payments. 
The  agreement  could  not  be  both  terminated  and  continue.  When  his 
assignee  gave  notice,  it  was  long  after  it  had  been  left  to  continue,  not- 
withstanding that  default.  And  what  was  done  does  not  appear  to  have 
been  done  to  really  terminate  the  contract,  but  to  cut  off  the  orator's 
rights  under  it,  and  leave  it  to  continue  under  the  form  of  a  new  one, 
v.SOp.no.S— 34 
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for  the  benefit  of  Norris  and  those  acting  under  him.  Such  a  contriv- 
ance would  not  defeat  the  orator's  rights,  even  if  they  could  at  all  be  de- 
feated on  such  a  default, 'against  his  will.  C.  Riessner  &  Co.  accepted 
the  notice  of  termination  long  afterwards,  but  they  could  not,  by  that 
act,  dispose  of  the  orator's  claim  against  themselves  without  his  agree- 
ment. 

Another  question  is  as  to  the  effect  of  what  transpired  when  the  pay- 
ments of  the  orator's  share  for  November  and  December,  1882,  was 
made  to- his  attorney.  The  testimony  of  the  defendants  tends  to  show 
that  this  payment  was  made  upon  an  agreement  that  he  would  make  no 
further  claim  on  them,  but  would  look  to  Norris  for  further  indemnity. 
The  testimony  of  the  attorney  is  that  there  was  no  such  agreement.  The 
receipts  are  for  the  exact  amounts  paid,  and  ^specify  that  they  are  for 
the  amounts  due  for  those  months.  It  may  be  that  something  was  said 
about  reaching  Norris,  but  the  presumption  is  strong  that  the  receipts 
show  the  real  transaction,  and,  supported  as  it  is  by  the  testimony  of 
the  attorney,  it  is  not  overcome  by  that  of  the  defendants.  If  they  so 
understood  it,  he  did  not  apparently,  and  the  transaction  would  not 
amount  to  an  accord  and  satisfaction  without  a  mutual  understanding 
to  that  effect. 

Another  question  made  is  as  to  the  liability  of  the  defendant  Meier. 
He  entered  the  firm  just  before  or  at  the  time  when  the  royalties  in 
question  began  to  accrue.  He  enjoyed  the  benefit  of  the  license  as  a 
partner  in  the  firm,  under  the  contract.  He  is  not  liable  upon  any  ex- 
press contract,  but  is  liable  upon  the  implied  contract  to  pay  for  what 
he  has  had  as  a  member  of  the  firm,  upon  the  terms  upon  which  the 
firm  had  it. 

Some  question  has  been  made  about  the  validity  of  the  patents,  or  of 
the  reissue  of  one  of  them.  The  defendants  have  not,  however,  so  far 
as  has  been  shown,  been  evicted  from  any  of  the  exclusive  rights  which 
the  patents  purported  to  give,  by  any  paramount  title,  but  have  occupied 
and  enjoyed  those  rights.  They  are  not,  therefore,  in  any  position  to 
dispute  their  licensor's  title.  White  v  Ze«,  14  Fed.  Rep,  789;  McKay  y. 
Jackmauy  17  Fed.  Rep.  641. 

The  defendants  insist  that  this  court,  as  a  court  of  equity,  has  not 
jurisdiction  of  this  cause,  for  the.  reason  that  it  is  a  suit  for  an  account 
of  license  fees,  by  an  assignee  of  the  claim,  as  they  allege;  and  they  rely 
upon  Boot  V.  Railimy  Co.,  105  U.  S.  189,  and  Haywardv,  Andrews,  106 
U.  S.  672,  1  Sup.  Ct.  Rep.  544,  in  support  of  this  limitation.  It  is 
an  account  of  license  fees  that  is  sought  in  this  case,  but  not  by  the 
licensor,  as  was  the  case  in  Root  v.  Railway  Co, ,  nor  by  an  assignee  of  a 
right  of  action  at  law  merely,  as  was  the  case  in  Hayward  v.  Andrews. 
The  orator's  rights  accrued  to  hira  by  force  of  his  interest  as  paitner,  and 
they  were  purely  equitable  rights,  existing  independently  of  the  formal 
assignment  by  the  master  in  chancery  under  the  decree  in  Illinois.  As 
the  written  contract  did  not  run  to  him,  he  could  not  maintain  an  action 
at  law  upon  it;  as  he  was  the  equitable  owner  of  the  three-eighths  part 
of  the  royalties,  as  they  accrued,  he  could  maintain  a  suit  in  equity  for 
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an  account  of  them.  An  action  at  law  would  not  only  not  be  a  full, 
complete,  and  adequate  remedy,  but  not  any  remedy  at  all.  Jurisdic- 
tion does  not  depend  on  the  prayer  for  an  injunction,  as  is  the  case  often 
ill  suits  for  infringement.  The  assignment  by  the  master  was  no  greater 
in  effect  than  one  by  Norris  would  have  been,  and  would  not  give  an 
action  at  law  if  Norris  had  been  the  owner  of  one,  and  would  not  convert 
the  orator's  equitable  into  a  l^al  right,  so  as  to  take  away  the  right  to 
proceed  in  equity  upon  it. 

^  A  suggestion  is  made  that  the  jurisdiction  fails  because  the  amount  in 
dispute  does  not  exceed  $500.  But  as  the  amount  of  this  share  appears 
to  have  been  $230.65  for  November,  1882,  and  $103.38  in  December, 
it  clearly  enough  appears  that  the  amounts  of  the  same  for  the  number 
of  months  in  controversy  will  exceed,  or  reasonably  may  be  claimed  to 
exceed,  $500.  It  is  also  objected  that  neither  Norris  or  Young  is  made 
a  party,  and  insisted  that  they,  or  one  of  them,  should  be.  But  the  de- 
fendants have  fully  settled  with  them,  and  the  orator  claims  nothing  of 
them.  There  is  nothing  in  controversy  in  which  they  have  any  in- 
terest. The  defendants  have  all  the  rights  in  respect  to  the  orator's 
claim  that  these  persons  had,  and  the  orator  has  his  own  rights.  The 
controversy  is  wholly  between  the  orator  and  defendants.  No  others 
appear  to  be  necessary  vparties. 

Let  a  decree  be  entered  for  the  orator  for  an  account  of  the  three- 
eighths  of  the  license  fees,  according  to  the  prayer  of  the  bill,  with  costs. 


(April  9, 1887.) 

Oeo.  C.  Lay,  for  orator. 

Tamer,  Lee  &  McClurey  for  defendants. 

Wheeler,  J.  Further  question  is  made,  on  settlement  of  the  decree 
in  this  case,  with  respect  to  the  termination  of  the  license  by  the  act  of 
parties  other  than  the  orator,  and  to  accounting  for  what  has  been  done 
since  suit  brought.  If  Norris,  or  Young,  his  assignee,  had  power  to  ter- 
minate the  contract,  without  regard  to  the  orator's  rights  under  it,  for 
non-payment  of  the  license  fees,  neither  of  them  did  so  for  that  cause, 
and  they  had  no  right  to  do  it  but  for  that  cause.  The  defendants  had 
the  power  to  terminate  the  contract  by  giving  notice  according  to  its 
terms,  and  ceasing  to  operate  under  it.  They  did  not  do  that.  If  they 
had,  they  would  have  been  chargeable  only  so  far.  The  orator  had  rights 
under  the  contract  which  the  others  could  not  trade  away.  What  was 
done  about  terminating  the  licence  appears  to  have  been  to  pretend  to 
terminate  it  without  really  doing  so,  for  the  purpose  of  cutting  off  the 
orator's  rights.  This  was  of  no  effect.  They  could  not  do,  by  indirec- 
tion, what  was  beyond  their  power  to  do  directly.  What  they  did  under 
the  patents  was  done  in  pursuance  of  the  original  arrangement,  and  the 
orator  is  entitled  to  his  share.  The  rights  of  the  parties  are  to  be  deter- 
mined as  they  stood  at  the  commencement  of  the  suit.     When  deter- 
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mined,  an  account  which  follows  Should  cover  everything  within  it  to 
the  time  of  taking  the  account.  Rubber  Co.  v.  Goodyear,  9  Wall.  788. 
Of  course,  any  question  as  to  what  is  or  not  within  the  scope  of  the  ac- 
counting decreed  may  he  made  before  the  master,  and  taken  before  the 
court,  according  to  the  rules  and  practice  in  such  cases. 


Simmons,  Trustee,  v.  Baynard  and  others. 

(Oirouit  Oottrt,  D.  South  OaroUna.    April  15, 1887.) 

1.  Pabtitiok— Decbbb— CoKCLUBivBirBss— Affearakce. 

In  a  suit  for  partition,  all  the  parties  interested  were  made  parties,  either 

Slaintijffs  or  defendants,  and  all  the  defendants  were  served.  Many  of  the 
efendants  filed  no  answer.  They  were  all  represented  by  connsel,  but  no 
formal  appearance  was  entered,  and  no  notice  of  appearance  filed.  These 
attorneys  consented  in  writing  to  all  orders,  without  stating  for  whom  they 
consented.  Held,  that  the  irregularity  did  not  relieve  the  parties  from  being 
bound. 
fL,  Same— iNTAKTS. 

Certain  minors  were  served,  but  no  petition  for  ^ardlan  ad  Utep/i  was  pre- 
sented, and  no  appointment  was  maae.  But  their  father  filed  an  answer, 
as  K^ardian  ad  litem,  for  them,  with  a  formal  consent  to  act  as  such  guardian. 
Held,  since  in  equity  infants  are  treated  as  wards  of  the  courts,  the  decree 
binds  them. 
8.  Trust— Sale  under— Bill  to  Confirm. 

Plaintiff  purchased  at  the  sale  under  the  former  proceedings  in  partition 
as  a  trustee  of  all  the  parties.  In  attempting  to  sell  the  property  in  the  ex- 
'  ecution  of  his  trust,  he  met  with  a  grave  douot  and  a  denial  of  the  quautity 
of  land  conveyed  to  him,  and  it  was  alleged  that  the  proceedings  under  which 
he  held  were  irregular  and  invalid.  The  validity  of  the  proceedings  depended 
on  matters  not  of  record.  EM,  that  he  was  entitled  to  obtain  authority  to . 
convey  from  the  courts  by  a  suit  to  confirm  his  sale,  to  which  «11  interested 
in  the  sale  were  made  parties. 

4.  OoBTs— Partition. 

These  proceedings,  havinff  been  caused  by  the  failure  of  the  record  to  dis- 
close the  parties  represented  by  the  attorneys  who  appeared,  and  in  partition 
it  being  the  duty  of  all  the  parties  to  see  that  the  record  is  perfect,  the  fund 
must  bear  the  costs. 

5.  Trusts— Sfeoial  Power  of  Sale— Exercise  of. 

The  trustee  was  empowered  to  sell  at  private  sale,  before  November  5, 
1888,  for  not  less  than  $6,000;  and  on  November  5. 1888,  at  public  sale  in 
Charleston,  South  Carolina,  he  sold  on  that  day,  but  the  purchaser  failed  to 
comply  with  his  bid.  Instead  of  compelling  him  to  take  the  title,  he  adver- 
tisea  and  sold  again  to  one  who  sold  to  I.  T.  H.  and  I.  F.  H.,  parties  to  this 
proceeding.  Jaeld,  that  the  first  sale  exhausted  the  power,  so  that  the  second 
sale  was  void. 

6.  Limitation  of  Actions— Concealment— Fraud— Baneruptot. 

W.,  one  of  the  parties  interested  in  the  lands,  became  a  bankrupt  in  1868. 
His  schedule  failed  to  mention  his  interest  therein.  The  assignee  took  no 
steps  to  correct  the  omission.  In  1876,  W.  gave  a  deed  to  his  father  as  trustee. 
The  trustee  took  possession,  and  the  deed  was  recorded.  Hdd,  that  this  was 
not  such  a  fraud  as  prevented  the  statute  of  limitations  from  running,  since 
the  essential  element  of  concealment  was  wanting,  the  deed  having  been 
placed  on  record.^ 

,    >Ab  to  the  effect  of  fraud  and  fraudulent  concealment  on  the  running  of  the  statute^ 
see  Manufactureis'  Nat.  Bank  v.  Perry,  (Mass.)  11 N.  E.  Bep.  81. 
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In  Equity.     Bill  to  confirm  sale  by  trastee,  and  general  relief. 

Certain  plantations,  (Yonges  island  and  Anna  Vista,)  held,  in  common 
by  adults  and  infants,  were  sold  for  partition  under  an  order  of  court. 
They  were  bid  in  by  W.  C.  Simmons,  who  acted  in  the  interest  of  all 
parties  to  the  suit,  at  the  request  of  the  adults.  His  purchase  was  re- 
ported by  the  special  master,  and  was  confirmed  by  the  court  on  certain 
conditions.  Thereupon  a  conveyance  of  the  lands  was  executed  to  W.  C. 
Simmons,  as  trustee,  among  other  things  in  trust  to  sell.  He  did  sell, 
and  the  purchaser  failed  to  comply  with  his  bid.  Some  months  after- 
wards he  sold  again.  The  purchaser  at  the  second  sale  raised  certain 
objections,  among  other  things  as  to  the  validity  of  the  proceedings  un- 
der which  the  trustee  was  appointed  and  held.  The  bill  was  filed  to 
remove  these  doubts. 

Barker^  OiMand  <k  PUz  SmonSj  for  complainant. 

H.  E.  Young^  IngleAy  <fc  J^Mer^  Smythe  &  Lee,  and  T,  M.  Mbrdecai^  for 
defendants. 

SiMONTON,  J.  The  first  question  which  presents  itself  in  this  case  is 
as  to  the  validity  and  effect  of  the  proceedings  in  the  main  cause  of  Bay-- 
nard  v.  Mkell.  All  of  the  parties  interested  in  the  property  sought  to 
be  partitioned  were  mentioned  in  these  proceedings,  either  as  plaintiffs 
or  defendants.  All  of  the  defendants,  adults  and  infants,  were  served 
with  subpoena,  the  latter  personaUy.  Of  the  adults  so  served,  E.  S. 
Mikell,  trustee,  Thomas  S.  Waring,  Josephine  G.  Waring,  and  Mrs. 
Sarah  G.  Simmons,  perhaps  others,  filed  no  answer  to  the  bill.  They 
were  all  represented  by  attorneys,  but  no  formal  appearance  was  entered, 
and  no  notice  of  appearance  was  filed.  These  attorneys  consented  in 
writing  to  all  orders  in  the  cause,  without  stating  for  whom  they  con- 
sented. The  proceedings  were  irr^ular.  Are  they  invalid?  When  a 
bill  is  filed,  and  defendants  are  served,  the  complainant  is  entitled  to  an 
answer,  for  he  has  a  right  to  discovery.  This  right,  however,  he  may 
waive.  So,  also,  the  defendant  has  a  right  to  answer,  if  he  exercise  it 
in  proper  time.  But  he  can  omit  or  waive  the  exercise  of  this  right. 
In  this  case  the  defendants  did  not  answer.  The  complainants  made  no 
objections.  When  the  orders  were  taken,  the  parties  in  person,  or  their 
attorneys  in  court,  assented  to  the  orders  passed.  They  are  bound. 
Oapd  V.  BuOer,  2  Sim.  &  S.  (1  Cond.  E.  C.  457;)  Mrdey  v.  Sobertscm^ 
17  S.  C.  440. 

All  of  the  minors  but  the  Grace  infants  were  represented  by  guardians 
ad  lUemy  regularly  appointed  and  answering.  No  petition  for  guardian 
ad  lUeni  for  the  Graces  was  filed,  and  none  was  appointed  by  the  court. 
Their  father,  James  W.  Grace,  filed  an  answer  as  guardian  ad  litem  for 
them,  with  a  formal  consent  to  act  as  such  guardian.  This  is  irregular. 
Are  these  in&nts  bound  ?  The  subpoena  made  them  parties,  and  brought 
them  before  the  court. 

"Whenever  [says  Story,  Eq.  Jur.  §  1352]  a  suit  is  instituted  in  the 
court  of  equity  relative  to  the  person  or  property  of  an  infant,  although 
he  is  not  under  any  general  guardian  appointed  by  the  court,  he  is  treated 
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as  a  ward  of  the  court,  and  as  being  under  its  special  cognizance  and 
protection." 

The  formal  answer  of  the  guardian  ad  Utem^  submitting  the  rights  of 
the  minor  to  the  protection  of  the  court,  is  the  practical  recognition  of 
this  doctrine.  As  soon  as  the  court  is  judicially  informed  that  the  par- 
ties are  infants,  their  rights  are  protected  by  the  court,  and  the  decree 
binds  them. 

In  BiUow  V.  Buchier,  Rich.  Eq.  401,  realty  in  which  infants  were  in- 
terested was  sold,  and  the  sale  sustained,  although  the  infants  themselves 
were  not  before  the  court. 

In  Bulow  V.  WiUej  3  S.  C.  318,  the  infants  were  not  served  with  pro- 
cess in  proceedings  involving  their  rights  to  realty,  yet  they  were  held 
to  be  bound,  because  the  attention  of  the  court  was  called  to  the  fact, 
and  on  its  motion  a  guardian  ad  litem  had  been  appointed  for  them; 
that  is  to  say,  the  court  saw  that  they  were  represented. 

In  the  case  we  are  examining  the  father  of  the  infants  came  into  court, 
called  the  attention  of  the  court  to  the  minority  of  his  children,  and  sub- 
mitted their  rights  to  its  protection;  if,  as  is  said  in  Bidow  v.  Wiite,  "the 
sole  purpose  of  the  service  of  the  subpoena  on  infants  is  to  attract  the  at- 
tention of  their  friends,  that  a  due  r^ard  may  be  had  to  their  rights, 
and  that  the  mind  of  the  court  may  be  directed  to  them."  Biibw  v. 
Witte^  supra,  321.  All  of  this  was  accomplished.  The  father  was  noti- 
fied of  their  rights.  He  acted  on  the  notification.  He  craved  for  them 
in  formal  answer  the  protection  of  the  court.  As  between  the  parties  to 
that  suit,  adults  and  minors,  the  proceedings  are  bixiding. 

But,  if  this  be  so,  it  may  be  asked,  where  is  the  necessity  for  the  pres- 
ent proceedings? 

W.  C.  Simmons,  the  complainant  in  this  case,  was  but  a  nominal 
party  in  the  first  case.  He  was  selected  to  buy  in  the  property  in  the 
interest  of  all  the  parties  thereto,  hold,  lease,  and  sell  the  same.  He  ac- 
cepted the  trust,  paid  the  cash  required,'  and  took  a  conveyance  of  the 
property  in  which  the  trusts  were  distinctly  declared.  Of  course  he  was 
bound  to  protect  his  title.  In  an  attempt  to  sell  the  property  in  the 
strict  exercise  of  his  power,  he  met  with  a  grave  doubt,  and  denial  of 
the  quantity  of  land  conveyed  to  him.  In  attempting  to  get  possession 
of  the  property,  he  met  with  resistance  which  was  so  pronounced  as  to 
require  the  aid  of  this  court.  He  held  in  himself  the  entire  legal  title. 
The  use  was  not  and  could  not  have  been  executed  in  him,  for  certain 
specific  charges  were  laid  on  the  property  in  his  hands,  and  certain  du- 
ties were  to  be  performed  by  him.  It  was  allied  that  the  proceedings 
under  which  he  held  were  irregular  and  invalid.  As  we  have  seen,  this 
is  not  so,  as  between  the  parties.  But  the  validity  of  the  proceedings  de- 
pends on  matters  then  not  of  record,  but  existing  in  parol.  The  de- 
fendants who  had  not  answered  were  represented  by  counsel.  The  rec- 
ord does  not  show  whom  these  gentlemen  represented.  Third  parties 
could  very  well  refuse  to  treat  as  final  the  result  of  these  proceedings,  or 
accept  title  under  them,  so  long  as  proof  of  these  important  points  was  in 
parol  only.     Thus  we  see  that  he  held  the  property  upon  certain  active 
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trusts.     He  could  not  convey,  even  if  he  had  the  power  to  convey,  be- 
cause his  authority  to  convey  depended  upon  matters  not  of  record..    He 
could  not  fulfill  his  trusts  without  conveying,  and,  if  he  had  no  power  to 
oonvey,  he  must  get  such  power  from  this  court.     In  every  event,  there- 
fore, these  proceedings  were  necessary.     Upon  whom  must  the  cost  of  the 
proceedings  be  cast?     One  essential  irregularity  of  the  former  case  was 
the  failure  of  parties  to  enter  regular  appearance,  and  to  answer.     In  as- 
senting to  the  orders,  their  attorneys  did  not  state  for  whom  they  con- 
sented.    No  objection  was  taken  to  this  by  any  party  in  the  case.     It  is 
the  duty  of  ever}'-  party,  in  a  cause  for  partition,  to  see  to  it  that,  in  ev- 
ery step  taken,  there  should  be  full  protection  to  the  title,  to  be  made 
under  the  proceedings.     Whatever  may  be  the  decree,  whether  by  way 
of  allotment  or  partition,  or  for  a  sale,  the  successful  conclusion,  in  which 
every  party  is  interested,  depends  upon  the  validity  and  regularity  of 
each  step.     If,  therefore,  any  one  party  fail  to  enter  an  appearance,  or 
to  file  his  answer,  or  to  put  on  record  his  consent,  if  this  be  necessary, 
it  is  the  duty  of  every  other  party  to  see  that  the  omission  is  corrected 
in  proper  time.     If  he  does  not  do  so, — does  not  exercise  his  right  to  do 
so, — he  must  share  the  result.     It  would  not  be  proper  to  make  any  dis- 
crimination between  the  parties.     The  fund  must  bear  the  costs.     The 
court  next  decide  a  question  of  fact,  as  to  the  quantity  of  land  covered 
by  the  trust  deed,  and  then  go  on. 

We  come  now  to  the  most  important  question  in  this  case.  The  trus- 
tee sold  the  plantations,  Yonges  island  and  Anna  Vista,  on  fifth  Novem- 
ber, 1883,  at  public  auction,  in  the  city  of  Charleston,  to  H.  E.  Young, 
attorney.  The  purchaser  declined  to  accept  the  title  of  Yonges  island, 
because  some  of  the  paities  in  the  cause  denied  that  a  tract  called  "Big 
Field  "  was  sold  with  it.  Instead  of  compelling  him  to  take  the  title, 
W.  C.  Simmons,  trustee,  again  advertised  the  plantation  Yonges  island 
.  for  sale,  declaring  in  the  advertisement  that  it  included  Big  Meld;  and 
on  eighth  May,  1884,  sold  it  at  auction,  in  Charleston.  One  Bart  was 
the  purchaser  at  this  sale,  and  he  has  transferred  his  bid  to  I.  T.  and 
I.  F.  Hart,  who  are  parties  hereto.  The  Harts,  in  the  examination  of 
the  title,  found  certain  objections,  and  one  of  the  purposes  of  these  pro- 
ceedings is  to  cure  these.  The  question,  however,  is,  did  the  trustee 
have  the  power  to  make  this  second  sale?  As  we  have  seen,  the  court 
confirmed  the  report  of  the  master  recommending  that  the  purchase 
made  by  Simmons,  in  the  interest  of  all  the  parties  to  the  suit,  be  recog- 
nized and  approved.  Thereupon  the  master  made  conveyance  of  the 
lands  to  Simmons  in  fee,  he  paying  the  costs  of  the  case,  s<;me  6350. 
The  trusts  of  the  deed  are  as  follows: 

"To  hold  the  same  charged  with  the  payment  of  such  costs  and  counsel 
fees  as  are  not  paid  out  of  the  cash,  as  above  provided,  and,  after  such  pay- 
ment, for  the  use,  benefit,  and  behoof  of  the  parties  reported  by  the  master  in 
the  main  report  in  the  case  aforesaid,  as  entitled  to  the  said  property  in  the 
proportions  therein  specified,  with  power  to  the  said  W.  C.  Simmons  to  lease 
out  or  sell  the  said  property  for  the  benefit  of  the  said  cestuis  que  trustent : 
provided,  that  the  said  property  shall  not  be  sold  at  private  sale  for  less  than  six 
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thousand  ($6,000)  dollars,  and  if  not  so  sdld  by  the  salens  day  In  Noveml  r. 
1883,  then  to  be  sold  on  that  day,  at  public  outcry,  in  the  city  of  Charlesti  n, 
to  the  liighest  bidder." 

This  is  not  a  mere  naked  power.  It  is  a  trust  accompanied  by  a  power. 
Powers,  as  Chief  Justice  Wilmot  observed,  are  never  imperative.  They 
"leave  the  act  to  be  done  at  the  will  of  the  party  to  whom'they  are  given. 
Trusts  are  always  imperative,  and  are  obligatory  upon  the  conscience  of 
the  party  intrusted."    Stanley  v.  Cbft,  5  Wall.  168. 

Under  the  trust,  the  trustee  has  a  power  to  lease  and  sell;  but  this 
power,  expressed  in  these  general  terms,  is  limited.  He  has  no  discre- 
tion, except  as  to  the  terms  of  sale.  If  he  sells  at  private  sale,  he  must 
get  at  least  $6,000.  He  cannot  sell  at  private  sale  after  sale's  day  in 
November.  If  he  fails  to  get  the  price  by  the  said  salens  day,  on  that  day 
he  must  sell  at  public  outcry,  in  the  city  of  Charleston.  This  qualifica- 
tion is  not  repugnant  to  the  power  of  sale  given  in  the  deed;  nor  is  it  in- 
consistent with  it.  It  explains  how,  when,  under  what  restrictions,  the 
power  is  to  be  exercised.  The  proviso  works  no  forfeiture  of  the  estate 
of  the  trustee.  Notwithstanding  any  omission  or  failure  to  sell  on  the 
day  named,  he  would  still  be  a  trustee  to  hold,  etc.  To  use  the  language 
of  the  case  above  quoted,  "it  expresses  simply  a  limitation  in  the  trust." 

The  trustee  then  had  power  to  sell  at  private  sale  until  the  sale's  day 
in  November,  and,  if  not  so  sold,  then  to  sell  on  that  day  at  public  out- 
cry, in  the  city  of  Charleston.  No  one  will  deny  that  he  could  sell  only 
at  public  outcry,  and  that  the  only  plifice  of  sale  was  the  city  of  Charles- 
ton. Why,  then,  is  not  the  other  provision,  "sell  on  that  day,"  equally 
peremptory?  It  will  be  observed  that  he  did  sell  on  that  day;  that  he 
completed  all  that  he  had  to  do;  and  that  he  had  a  purchaser  under  a 
completed  sale.  If,  notwithstanding  this,  he  could  sell  again  on  some 
other  day,  he  must  have  the  power,  either  from  the  words  of  the  instru- 
ment creating  his  office,  or  from  the  plain  intendment  of  the  deed. 
There  are  no  express  words.  Does  this  intention  appear  in  the  deed  ? 
He  was  selected  and  confirmed  trustee,  as  the  substitute  or  representative 
of  all  the  parties  in  interest,  and  the  first  purpose  was  that  he  should 
hold  the  property  charged  with  certain  claims  for  the  use,  benefit,  and 
behoof  of  these  parties.  That  was  the  main  purpose.  There  was  a 
superadded  qualified  power  of  sale, — ^not  to  sell  at  discretion,  but,  if  the 
sale  was  private,  he  was  limited  in  price;  if  he  sold  at  public  sale,  he  was 
limited  as  to  time, — a  time  and  day  of  which  the  deed  advertised  all 
parties. 

In  Richards  v.  Holmes^  18  Kow.  147,  (on  which  case  the  purchaser 
lays  great  stress,)  the  trustee  had  authority  to  sell  at  public  auction  to 
the  highest  bidder,  or  at  private  sale  for  cash  or  credit,  according  to  his 
discretion,  after  having  given  at  least  30  days'  notice  by  advertisement. 
He  put  up  the  property,  but  did  not  sell.  He  adjourned  the  sale*  The 
court  held  that  he  could  do  this  under  the  custom  of  auction.  "A 
sale  regularly  adjourned,  so  as  to  give  notice  to  all  persons  present  of  the 
time  and  place  to  which  it  is  adjourned,  is,  when  made,  ih  eflFect  the 
sale  of  which  previous  notice  has  been  given."     This  is  not  the  case 
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here.  The  sale  in  November,  and  the  subsequent  sale,  cannot,  even  by 
the  straining  of  language,  be  the  same  sale. 

In  Olcott  V.  Bynurrij  17  Wall.  46,  the  trustee  had  a  full  and  unlimited 
power  to  sell  at  his  discretion. 

In  Markey  v.  Langley,  92  U.  S.  148,  the  sale  was  made  under  order 
of  court. 

In  Oreighton  v.  Pringle,  3  S.  C.  95,  property  was  held  under  marriage 
settlement  by  trustees.  One  of  the  things  declared  of  this  property  was 
that  the  trustee  could  sell  or  dispose  of  the  property  settled  on  the  writ- 
ten request  of  the  husband  and  wife,  or  the  survivor  of  them,  and  hold 
the  proceeds  subject  to  the  same  declarations  and  limitations,  etc.  The 
trustees  sold  on  request  of  the  husband  and  wife.  The  question  was 
this:  Were  they,  in  all  subsequent  changes  of  investment,  subject  to 
the  condition,  or  was  it  exhausted  by  its  first  exercise?  not  whether  the 
power  of  the  trustees  was  exhausted.  The  court  held  that  the  consent 
of  the  cestuia  que  trust  was  necessary  in  changes  of  investment.  If  the 
property  reinvested  was  to  be  held  to  the  same  uses,  intents,  trusts,  and 
purposes,  and  subject  to  the  same  declarations  and  limitations,  this  con- 
clusion was  inevitable. 

An  examination  of  the  cases  quoted  by  the  counsel  for  the  purchasers 
has  not  enabled  me  to  discover  in  which  way  the  trustee  under  this  deed 
can  be  excepted  from  the  rule.  "A  power  of  sale,  like  all  other  powers, 
can  be  exercised  only  in  the  mode,  and  upon  the  exact  conditions, 
terms,  and  occasions,  prescribed  in  the  instrument  of  trust."  Perry, 
Trusts,  §  783.  "The  general  rule  is  rigidly  adhered  to,  that  powers  can 
be  executed  only  in  the  mode,  and  at  the  time,  and  upon  the  conditions, 
prescribed  in  the  instrument  creating  the  power  or  the  trust,  **  Perry, 
Trusts,  §  511.  The  power  of  sale  permitted  in  the  deed  of  trust  was  ex- 
hausted by  the  sale  on  fifth  November,  1883,  and  could  not  be  again 
exercised,  except  under  decree. 

But  one  other  question  remains.  Waring  became  a  bankrupt  in  1868. 
His  schedule  did  not  contain  any  mention  of  his  interest, — a  vested  in- 
terest,— in  these  lands.  No  steps  were  taken  by  the  assignee  to  correct 
this  omission.  Without  doubt,  he  knew  nothing  about  it;  nor  was 
there  anything  to  call  his  attention  to  it.  But,  in  1876,  T,  S.  Waring 
executed  and  delivered  a  deed  to  his  father,  as  trustee,  in  consideration 
of  $1,000.  By  this  deed  he  conveyed  his  interest  in  these  lands  in  fee, 
in  trust  for  Josephine  G.  Waring,  for  life,  remainder  in  fee  to  his  two 
daughters.  The  trustee  had  possession.  The  deed  was  placed  on  rec- 
ord in  the  proper  office.  It  gave  notice  to  the  world  of  an  adverse 
claim.  It  also  gave  a  right  of  action  to  the  assignee  against  the  claim- 
ant. Under  ordinary  circumstances,  a  failure  to  prosecute  this  right 
would  bar  the  assignee  after  the  lapse  of  two  years.  Rev.  St.  U.  S. 
5057.     Bailey  v.  OUyver,  21  Wall.  346. 

This  was  a  fraud  upon  the  assigned  estate,  and  it  is  maintained  that 
the  statute  did  not  begin  to  run  until  the  discovery  of  the  fraud ;  that 
is  to  say,  until  assignee  wad  actually  informed  of  it.  The  general  doc- 
trine is  recognized  in  this  court.     Bailey  v.  Glover^  supra.     The  rule, 
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however,  proceeds  upon  the  idea  of  concealment  by  the  party  setting  up 
the  statute,  and  seeking  an  advantage  therefrom.  Maamchusetta  Turnpike 
Co.  V.  Field,  3  Mass.  201. 

The  rule,  and  the  reason  for  the  rule,  are  stated  forcibly  and  tersely 
in  Beattie  v.  Pool,  13  S.  C.  383: 

"It  lias  been  placed  on  the  ground  that  it  would  be  against  conscience  for 
a  party  to  avail  himself  of  the  statute  when,  by  his  own  fraud,  he  has  pre- 
vented  the  other  party  from  knowing  or  asserting  his  rights  within  the  pre- 
scribed period." 

In  this  case  the  parties  now  claiming — that  is  to  say,  the  trustee,  and 
those  for  whom  he  held — made  no  concealment.  They  put  their  deed 
on  record,  and  published  their  claim.  The  rule  does  not  apply.  The 
assignee  is  barred  by  the  statute. 

Let  a  decree  be  entered  in  accordance  with  this  opinion. 


Chandler,  Receiver,  v.  Bacx)n  and  others.     (No.  1,992.) 

Browne  v.  National  Color  Pointing  Co.     (No.  1,790.) 

(Circuit  Court,  D.  Massachusetts.    March  28,  1887.) 

1.  Corporations— Promoters— Stock— Fraud. 

B.  and  C.  as  promoters  of  a  projected  corporation,  negotiated  an  agreement 
between  the  owners  of  certain  patents,  and  the  corporation  to  be  formed, 
by  which  B.  and  C.  were  to  receive  3,750  shares  of  the  capital  stock  of  the 
new  company,  less  625  shares,  which  they  were  to  assign  to  P.  B.  and  C. 
offered  the  public  an  option  to  take  stock  in  the  new  company,  disclosing  the 
purchase  of  the  patents,  and  that  a  pdrtion  of  the  stock  was  to  be  Issued  to 
the  former  owners  in  part  payment,  but  not  informing  purctasers  that  they 
were  to  have  stock  on  any  different  terms  or  conditions.  It  was  further  agreed 
that  B.  should  be  president  and  0.  treasurer  of  the  corporation,  and  they  were 
so  elected,  and  placed  a  large  amount  of  stock  at  seven  dollars  a  share,  ob- 
taining their  own  stock  for  nothing.  Eeld  that,  as  promoters  of  the  new  com- 
pany, they  occupied  a  fiduciary  relation  towards  it,  and  had  no  right  to  de- 
rive any  advantage  over  other  stockholders  without  a  full  and  fair  dis- 
closure of  the  transaction,  and  that  any  secret  profits  made  must  be  refunded 
to  the  company 

8.  Same— Rights  of  Corporation. 

In  such  a  case,  the  corporation  has  a  right  to  elect  (1)  whether  the  shares 
should  be  transferred  back  to  it;  or,  (2)  if  the  shares  have  been  sold,  their 
entire  profits  made  by  the  sale  should  be  turned  over;  or  (8)  that  it  should  be 
paid  the  sum  lost  by  reason  of  being  deprived  of  the  right  to  place  such  shares 
with  other  persons  at  seven  dollars  per  share. 

8.  Same— Partnership. 

B.  and  C,  as  promoters  of  the  new  corporation,  having  signed  the  secret 
agreement  as  parties  of  the  second  part,  and  acted  in  concert  to  promote  a 
common  purpose  for  their  common  benefit,  theybecame  jointly  and  severally 
liable  to  account,  as  partners,  whatever  may  have  been  their  private  intention. 

In  Equity.     Intervening  petition  of  B.  Ernest  Caduo. 
R.  M.  Morse  and  A,  D.  Chandler ^  for  Chandler,  receiver, 
J.  i2.  BvUardj  for  Bacon  and  Caduc. 
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Colt,  J.  These  cases  were  heard  on  exceptions  to  the  master's  report. 
The  master  found  that  the  defendants  Bacon  and  Caduc  were  promot- 
ers of  the  National  Color  Printing  Company;  that,  as  such  promoters, 
they  negotiated  an  agreement  between  the  owners  of  certain  patents  and 
the  National  Color  Printing  Company  to  be  formed,  by  which,  among 
other  things,  they  were  to  receive  two-sixteenths  or  3,750  shares  of  the 
capital  stock  of  the  new  company,  less  625  shares,  which  they  were  to 
assign  to  Robert  A.  Piper;  that  the  defendants  offered  to  the  public  an 
option  to  take  the  stock  in  the  new  company,  disclosing  the  i'act  of  the 
purchase  of  the  patents,  and  that  a  portion  of  the  stock  in  the  company 
was  to  be  issued  to  the  former  owners  of  the  patents  in  part  payment 
therefor,  but  not  informing  the  persons  who  subscribed  for  the  stock  that 
they  were  to  have  stock  on  any  different  terms  or  conditions.  The 
master  further  finds  that,  at  the  time  the  agreement  was  signed,  an 
understanding  was  arrived  at  between  the  defendants  and  the  officers  of 
the  United  States  Label,  Card  &  Tag  Company,  the  owners  of  the  patents 
purchased,  that  the  defendant  Bacon  should  be  president  of  the  n^w 
company,  and  the  defendant  Caduc  treasurer,  and  that,  pursuant  to  this 
agreement,  these  oflftcers  were  elected;  that  the  defendants  obtained  for 
themselves  these  positions,  and  the  control  of  the  books  of  the  new  com- 
pany; that  they  placed  a  large  amount  of  stock  at  the  uniform  price  of 
seven  dollars  a  share;  and  that,  under  the  agreement,  they  obtained 
8, 15^5  shares  of  stock,  without  paying  anything  into  the  treasury  of  the 
company,  as  all  other  persons  did  who  subscribed  for  the  stock  upon  the 
fiolicitation  of  the  defendants,  or  upon  the  solicitation  of  other  persons 
whom  the  defendants  had  interested  in  said  company.  The  master 
further  finds  that  the  defendants  were  partners,  and  that  they  should 
pay  the  receiver  at  the  rate  of  seven  dollars  per  share  for  each  of  the 
3,125  shares  of  stock  received  by  them,  with  interest  from  September 
23,  1880,  amounting  to  the  total  sum  of  $28,794.78,  less  $17,289.55^ 
the  amount  the  master  finds,  in  cause  No.  1,790,  the  defendant  Caduc 
advanced  to  the  company.  The  defendants  object  to  the  finding  of  the 
master  that  they  received  3,125  shares  to  their  own  use,  without  pay- 
ment of  seven  dollars  per  share,  because  they  say  that  he  disregards  the 
fact  that  said  shares  had  been  fully  paid  for,  and  that  the  Color  Printing 
Company  had  received  full  value  therefor,  and  that  the  United  States 
circuit  court  of  New  Jersey  had  decreed  that  these  shares  were  fully  paid 
and  properly  issued.  It  appears  that  Judge  Nixon,  upon  an  application 
by  the  present  receiver,  held  that  these  shares  in  question  were  full-paid 
stock  for  the  property  purchased,  and  therefore  not  liable  to  assessment, 
but  he  also  subsequently  said  that  no  decision  was  made  as  to  the  validity 
of  the  issue  of  this  stock  to  these  defendants,  and  it  was  his  intention 
simply  to  instruct  the  receiver  not  to  assess  this  stock. 

The  question  before  us  now  is  not  whether  these  shares  are  to  be  con- 
sidered as  full-paid  stock,  but  whether  these  defendants,  as  promoters  of 
the  new  company,  could  take  them  without  consideration,  while  other 
stockholders  paid  seven  dollars  per  share.  Clearly,  they  could  not  law- 
fully do  this.     As  promoters  of  the  new  company,  they  occupied  a 
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fiduciary  relation  towards  it  Bimilar  to  that  of  agent  to  a  principal,  and 
they  had  no  right  in  these  negotiations  to  derive  any  advantage  over 
other  stockholders  witliout  a  full  and  fair  disclosure  of  the  transactions, 
and  any  secret  profits  so  made  they  must  refund  to  the  comptoy.  That 
this  may  have  been  done  without  any  fraudulent  intent,  or  that  the 
price  paid  for  the  patents  was  fair  and  reasonable,  cannot  relieve  these 
defendants.  The  law  forbids  them,  from  their  position,  to  secretly  de- 
rive any  benefit  over  other  stockholders,  and  makes  them  accountable  to 
the  company  for  any  profit  so  derived.  BagnaU  v.  Garlton^  6  Ch.  Div. 
371;  Whaleyy  etc,,  Co.  v.  Grem,  6  Q.  B.  Div.109;  New  Sombrero  Phosphate 
Co.  V.  Erlanger,  5  Ch.  Div.  73;  Emma  Silver  Mm.  Co.  v.  ffmnt,  11  Ch. 
Div.  918;  Dermiore  Oil  Co.  v.  Denmme,  64  Pa.  St.  43;  McEUhmnjfa  Ap- 
peal, 61  Pa.  St.  188;  Smxms  v.  Vvkan  OH,  etc.,  Co.,  Id.  202;  Ernery  v. 
Parrott,  107  Mass.  95;  Getty  v.  Devlin,  54  N.  Y.  403. 

The  finding  of  the  master  that  the  defendants  should  pay  seven  dol- 
lars a  share  is  objected  to  as  without  warrant  of  law,  and  it  is  contended 
that  the  defendants  are  only  liable  to  account  for  the  shares  themselves, 
or  for  the  profit,  if  any,  they  have  made  upon  them.  I  think  the  com- 
pany had  a  right  to  elect  (1)  whether  they  would  have  the  shares  trans- 
ferred back  to  them;  or,  (2)  if  the  shares  had  been  sold,  that  these  de- 
fendants should  turn  over  the  entire  profit  made  by  the  sale;  or  (3)  that 
the  company  may  say:  "Although  you  may  have  derived  no  profit  by 
selling  the  shares,  yet  you  deprived  us  of  placing  them  with  other  per- 
sons, and  you  must  therefore  pay  us  the  sum  we  have  lost  by  reason  of 
our  being  deprived  of  the  right  of  placing  these  shaTes  with  other  per- 
sons." CaHing'8  Case,  1  Ch.  Div.  115,  126,  127;  McKay's  Case,  2  Ch. 
Div.  1;  DeRuvigne's  Case,  5  Ch.  Div.  806;  Nant-y-glo,  etc.,  Co.  v.  Grave, 
12  Ch.  Div.  738.  The  last  measure  of  damages  has  been  adopted  by 
the  master  in  this  case.  It  is  in  proof  that  a  large  amount  of  the  stock 
of  the  company  was  placed  at  a  uniform  price  of  seven  dollars  a  share, 
and  the  defendants  are  called  upon  to  account  for  their  stock  at  this 
price.     I  can  see  no  error  in  this  finding  of  the  master. 

As  to  the  third  exception,  the  master  properly  said  that  there  was  no 
evidence  that  the  defendant  Bacon,  upon  request  of  the  plaintiff,  de- 
livered up  to  him,  before  the  proceedings,  750  of  the  shares  in  question, 
and  that,  therefore,  Bacon  must  be  charged  as  found. 

The  remaining  exception  is  to  the  master's  finding  that  the  defend- 
ants were  partners,  and  as  such  are  jointly  and  severally  liable  to  the 
complainant.  These  defendants  signed  the  secret  agreement  as  parties  of 
second  part,  and  they  were  acting  in  concert  to  promote  a  common  pur- 
pose for  their  common  benefit,  and  consequently  they  were  jointly  and 
severally  liable  to  account  to  the  complainant.  When  the  conduct  of 
parties  operates  as  a  fraud  or  deceit  upon  third  persons,  whatever  their 
private  intention,  the  relation  of  partnership  may  be  said  to  exist  as  to 
such  third  persons.    Story,  Partn.  §  49;  Emery  v.  Parrott,  107  Mass.  95. 

The  only  exception  in  case  No.  1,790  to  the  master's  report  relates  to 
the  rejection  by  the  master  of  certain  items  in  the  claim  of  the  interven- 
ing petitioner,  Caduc,  against  the  National  Color  Printing  Company. 
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Cadnc  testifies  that  the  loans  covering  the  items  in  question  were  made 
by  the  Goodyear  Dental  Vulcanite  Company,  of  which  he  was  treas- 
urer. That  company,  after  the  appointment  of  Mr.  Chandler  as  receiver 
of  the  Color  Printing  Company,  claimed  from  him  the  balance  due  upon 
these  loans,  and  tHe  receiver  settled  the  claim,  taking  a  full  release  from 
the  Goodyear  Company.  If  Caduc  had  no  authority  to  thus  use  the 
money  of  the  Goodyear  Company,  that  question  cannot  affect  the  rights 
of  the  receiver  in  this  case.  Whether  made  without  authority  or  other- 
wise, the  loans,  upon  the  evidence,  were  made  by  the  Goodyear  Com- 
pany, and  not  by  Caduc,  and  the  finding  of  the  master  is  therefore 
correct. 
The  exceptions  to  the  master's  report  in  each  case  must  be  overruled. 


Chioago,  M.  &  St.  P.  Ry.  Co.  v.  Hartshorn,  Treas.,  etc.,  and  others. 
(O&reua  Court,  N.  J>.  Ima,  (7.  B.    April  5, 1887.) 

1.  Tazatiok— Aid  to  Railboadb— Penalties. 

NotwithstandiDg  that  the  law  of  Iowa  restricts  taxation  in  aid  of  railroads 
to  the  sum  of  5  per  cent,  upon  the  taxable  property  in  the  township,  still  de- 
linquents can  be  lawfully  compelled  to  pay,  in  addition  to  such  5  per  cent, 
tax  and  interest  thereon,  the  penalty  provided  by  law  for  delay  in  the  pay- 
ment of  taxes;  following  ToUn  v.  MarUJiom,  29  N.  W.  Rep.  764. 

2.  Same— Penalttes—Refeaii  of  Statute. 

Under  Code  Iowa,  §  45,  par.  1,  which  provides  that  the  repeal  of  a  statute 
shall  not  affect  any  penalty  incurred  under  that  statute.  Laws  Iowa  1884,  c. 
169,  §  1,  repealing  Laws  1876,  c.  128,  which  authorized  the  voting  by  any  town- 
ship In  the  state  of  taxes  in  aid  of  railroads,  does  not  repeal  any  penalties 
against  delinauent  payers  of  taxes  so  voted,  which  had  accrued  at  the  time  of 
the  passage  of  the  act  of  1884:  following  I'obin  y.  HarUJiom,  supra. 

8.  EquTTT— Plbadino— Demubker— Bill  for  iNJiiKcriON. 

On  demurrer  to  a  bill  to  restrain  the  sale  of  realty  for  delinquent  taxes, 
where  it  appears  that,  although  the  complainant  aid  not  tender  the  full 
amount  due,  the  county  treasurer  demanded  a  penalty  in  excess  of  what  was 
legally  due,  and  the  complainant  is  therefore  entitled  to  some  relief,  though 
not  to  the  full  relief  asked,  the  demurrer  cannot  be  sustained. 

In  Equity. 

Bill  to  restrain  sale  of  realty  for  delinquent  taxes.     Demurrer  to  bill. 

Geo.  E.  Clark  and  Burton  Hanson^  for  complainants. 

E.  B.  Soper^  for  defendants. 

SmRAfi^  J.  In  the  months  of  May  and  June,  1881,  several  of  the 
townships  of  Palo  Alto  county,  Iowa,  voted  a  5  per  cent,  tax  in  aid  of 
the  construction  of  the  line  of  the  Cedar  Bapids,  Iowa  Falls  &  North- 
western Railway  Company,  through  the  respective  townships.  The  va- 
lidity of  the  tax  thus  voted  was  disputed,  and,  to  determine  this  ques- 
tion, suits  were  instituted  in  the  state  courts;  and  in  the  fall  of  1885,  by 
a  final  decision  of  the  supreme  court  of  Iowa,  it  was  held  that  the  taxes 
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were  valid.  On  the  tenth  day  of  March,  1886,  the  complainant  tendered 
to  the  treasurer  of  Palo  Alto  county  the  amount  of  the  5  per  cent,  tax 
levied  upon  its  property  in  the  townships  voting  the  tax,  with  interest  at 
the  rate  of  6  per  cent,  from  the  date  of  the  maturity,  of  the  taxes  to  tlie 
date  of  the  tender,  making  in  all  the  sum  of  $4,737.59.  The  treasurer 
refused  to  accept  this  amount,  claiming  that  the  penalties  and  interest 
due  on  the  principal  sum  then  amounted  to  138  per  cent.  To  prevent 
a  sale  of  its  property,  the  complainant  filed  the  present  bill,  and,  by  a 
demurrer  thereto,  two  questions  are  presented:  (1)  Whether,  in  addition 
to  the  5  per  cent,  tax  and  interest,  a  further  sum,  by  way  of  penalty,  can 
be  exacted;  and,  (2)  if  so,  whether  the  repeal  of  the  act  under  which  the 
tax  was  voted  terminates  the  right  to  the  penalty. 

In  the  case  of  Sndl  v.  (hmpbm,  24  Fed.  Rep.  880,  decided  at  the  June 
term,  1885,  of  this  court,  it  was  questioned,  but  not  decided,  whether, 
under  the  law  restricting  taxation  in  aid  of  railroads  to  the  sum  of  5  per 
cent,  upon  the  taxable  property,  there  could  be  collected,  in  addition  to 
the  5  per  cent,  tax,  and  interest  thereon,  a  further  sum  by  way  of  a  pen- 
alty. 

In  the  case  of  Tobin  v.  Hartshmn,  29  N.  W.  Rep.  764,  decided  Oc- 
tober 22,  1886,  this  precise  point  was  presented,  and  the  supreme  court 
of  Iowa  held  that  the  penalty  was  of  the  nature  of  interest,  and  was  col- 
lectible, notwithstanding  the  restrictive  provisions  of  the  statute.  By 
this  decision  the  point  is  authoritatively  decided;  and,  following  this  rul- 
ing, as  this  court  is  bound  to  do,  it  must  be  held  that  the  complainant 
is  compelled  to  pay,  not  only  the  5  per  cent,  tax  levied,  but  also  the  l^al 
penalties  due  thereon.  In  this  case  of  Tobin  v.  Hartshorn,  it  was  also 
held,  contrary  to  the  ruling  in  Snell  v.  OampbeU,  that  the  adoption  of 
chapters  159  and  194  of  the  Acts  of  the  Twentieth  General  Assembly  did 
not  remit  the  penalties  that  had  accrued  at  the  date  of  these  acts,  the 
right  thereto  being  saved  by  the  provisions  of  section  45  of  the  Code. 
This  section  provides  that  "the  repeal  of  a  statute  does  not  revive  a  statr 
ute  previously  repealed,  nor  affect  any  right  which  has  accrued,  any  duty 
imposed,  any  penalty  incurred,  or  any  proceeding  commenced,  under  or 
by  virtue  of  the  statute  repealed."  Section  866  of  the  Code  provided  the 
penalties  to  be  imposed  for  non-payment  of  taxes.  Chapter  194  of  the 
Acts  of  the  Twentieth  General  Assembly  expressly  repeals  this  section, 
and  then  enacts  a  substitute,  changing  the  rate  of  penalty;  and  further 
provides  "that  the  penalties  of  this  section  shall  not  apply  to,  or  be  col- 
lected upon,  any  taxes  levied  in  aid  of  the  construction  of  any  railroad 
in  this  state." 

It  is  unquestionably  true  that,  by  the  provisions  of  section  45,  the 
mere  repeal  of  a  statute  would  leave  unaffected  a  penalty  already  incurred; 
but  this  section  cannot  be  held  to  limit  the  right  of  the  legislature  to  remit 
a  penalty  by  express  enactment.  In  Snell  v.  Gampbdl  the  view  taken  was 
that  the  railroad  company  had  a  vested  right  in  the  5  per  cent,  tax  voted, 
but  that  the  penalties  prescribed  by  section  866  were  purely  penalties,  and, 
as  such,  were  within  the  control  of  the  state  until  actually  collected,  and 
that  the  state  had  the  right  to  remit  the  same.     The  act  of  1884  changed 
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the  amount  of  the  penalties  provided  for  by  section  866,  and  then  df- 
clared  that  "  the  penalties  provided  for  by  this  section  shall  not  apply  to, 
or  be  collected  upon,  any  taxes  levied  in  aid  of  the  construction  of  any 
railroad  in  this  state."  Certainly  this  proviso  gives  support  to  the  con- 
tention that  it  was  the  intent  of  the  l^islature  to  declare  that  the  penal- 
ties already  accrued  should  not  be  collected  upon  any  taxes  voted  in  aid 
of  railroads.  It  would  seem  to  have  been  the  purpose  of  the  legislature 
to  limit  the  burden  of  taxation,  for,  the  purpose  of  aiding  railways,  by 
thus  declaring  that  the  penalties  imposed  for  the  non-payment  of  ordi- 
nary taxes,  as  set  forth  in  section  866,  should  not  apply  to  taxation  in 
aid  of  railways;  and  the  language  used  would  seem  to  include  all  taxes 
in  aid  of  railroads,  whether  then  delinquent  or  not.  If  such  was  the  in- 
tent of  the  legislature,  no  reason  is  perceived  why  effect  should  not  be 
given  thereto,  which  would  result  in  holding,  as  was  done  in  Sndl  v.  Gamp- 
bdl,  that,  the  legislature  having  remitted  the  penalty  before  its  collection, 
neither  the  railway  company,  nor  the  county  treasurer,  could  lawfully 
enforce  payment  of  such  penalties  by  a  sale  of  the  lands  of  the  tax-pay- 
ers. But,  as  already  stated  in  the  case  of  Tobin  v.  Hartshorn^  decided  by 
the  supreme  court  of  Iowa  since  the  decision  of  Snell  v.  Campbell^  it  has 
been  held  that  the  tax-payer  is  liable  for  the  penalties  that  had  accrued 
np  to  the  date  of  the  repeal  of  the  statute  authorizing  the  tax,  and  this 
construction  of  the  statute  settles  the  question,  and  must  be  followed  as 
the  true  rule  in  this  court,  as  well  as  in  the  state  courts. 

The  averment  in  the  bill  is  that  the  county  treasurer,  by  direction  of 
the  railway  company,  in  whose  aid  the  tax  was  voted,  claims  138  per 
cent,  penalty  upon  the  amount  of  the  tax  levied  upon  complainant's 
property.  In  the  brief  of  defendant's  counsel  it  is  stated  that  all  penal- 
ties, after  date  of  the  repealing  act,  are  waived,  and  that,  upon  payment 
of  the  tax,  with  penalty,  to  April  9, 1884,  with  interest  on  the  aggregate 
thereof  from  May  1,  1884,  at  the  rate  of  6  per  cent.,  a  full  discharge  and 
release  will  be  given.  The  total  amount  to  be  paid  is  to  be  ascertained 
according  to  the  rule  laid  down  in  Tobin  v.  Hartahom,  Under  this  rule 
the  treasurer  of  the  county  was  not  justified  in  demanding  a  penalty 
amounting  to  138  per  cent.,  and  the  facts  averred  in  the  bill  show  that, 
on  the  one  hand,  the  complainant  did  not  tender  the  full  amount  due, 
and  on  the  other  the  treasurer  of  the  county  demanded  a  penalty  in  ex- 
cess of  what  was  legally  due.  The  demurrer  is  general,  and  therefore 
admits  all  the  facts  positively  alleged  in  the  bill,  and  cannot  be  sustained 
if  these  facts  show  that  complainant  is  entitled  to  any  relief.  The  com- 
plainant, being  entitled  to  restrain  the  sale  of  its  property  for  the  excess- 
ive penalties  claimed  by  defendants,  in  so  far  shows  an  equity  and  right 
to  some  reliefi  and  the  demurrer  must  therefore  be  overruled. 
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MiLROT  V.  Eager.* 

(Circuit  Court,  D.  Nebraska.  March  28, 1887.) 

Corporations  —  Unauthorized  Pxtrchasb  and  Mortoaob  —  Bona  Fide  Ab- 
6IONEE  OF  Mortgage. 

A.  and  B.,  as  officers  of  a  corporatV>n,  bought  8  tract  of  land  for  the  cor- 
poration, without  authority  from  the  directors.  The  title  was  made  to  B., 
who  executed  several  mortgages  on  it  to  A.  to  secure  him  in  advances  of 
money  he  had  already  made  to  the  corporation,  and  afterwards  made  for  it. 
A.  transferred  the  mortgages  to  a  third  person  for  value.  B.  subsequently 
conveyed  the  land  to  the  corporation.  Mdd,  the  transferee,  having  paid  full 
value,  acquired  good  title  to  the  mortgages;  and  the  corporation  having  be- 
come insolvent,  and  its  property  having  passed  into  the  hands  of  a  receiver, 
who  sold  the  land,  the  transferee  of  the  mortgages  was  entitled  to  be  first 
paid,  before  other  creditors,  out  of  the  fund  realized  from  the  sale  of  the 
land. 

In  Equity. 

E.  B.  OoMf  for  complainant. 

Q.  F.  PrOcheU,  for  defendant. 

Brewer,  J.  This  is  a  very  simple  case.  Brown  and  Eager,  officers 
of  the  West ,  Point  Butter  &  Cheese  Association,  without  any  formal 
authority  from  the  directors,  bought  certain  lands  for  the  benefit  of  the 
association.  The  title  was  taken  in  the  name  of  the  defendant,  William 
B.  Eager.  He  executed  the  mortgages  in  question  to  B.  D.  Brown. 
Brown  had  been  advancing  large  sums  for  the  benefit  of  the  association, 
and  he  took  these  mortgages,  paying  no  consideration  to  Eager,  for  the 
purpose  of  using  them  as  collateral  to  raise  money  for  the  benefit  of  the 
association.  He  did  advance  a  large  amount  thereafter  to  the  associa- 
tion, which  has  never  been  paid.  He  transferred  the  notes  and  mort- 
gages for  value,  and  they  afterwards  passed  irom  his  assignee  to  the  pres- 
ent complainant.  Eager,  subsequently  to  the  mortgages,  transferred  the 
title  to  the  association;  and  by  consent  of  all  parties,  when  the  receiver 
took  possession  of  the  properties  of  the  association,  he  took  possession 
of  those  lands.  They  have  been  sold,  and  the  funds  are  in  the  hands 
of  the  court.  The  mortgages  are  all  regular  on  their  face,  and  the  asso- 
ciation was  and  is  indebted  to  Brown  largely  in  excess  of  the  amount  of 
these  mortgages,  so  there  was  ample  consideration  for  them.  I  think, 
therefore,  the  mortgages  should  be  foreclosed;  and,  as  the  property  has 
in  fact  been  sold,  the  order  will  be  for  the  payment  of  the  proceeds  of 
the  property,  so  far  as  is  necessary,  to  the  complainant  on  the  notes  se- 
cured by  the  mortgages. 

The  creditors  of  the  association  claim  a  right  to  be  teard  in  this  mat- 
ter, and  insist  that  the  case  should  not  be  disposed  of  without  further 
testimony  on  their  behalf.  The  order  for  the  payment  of  mqney  will 
therefore  be  stayed,  if  within  60  days  they  give  b6nd  or  security,  to  be 

»See  Poole  V.  West  Point,  etc.,  Ass'n,  ante,  613. 
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approved  by  tbe  clerk  of  this  court,  conditioned  to  pay  any  extra  inter- 
est which  may  hereafter  accrue,  and  the  costs  of  any  subsequent  testi- 
mony, if,  after  the  taking  of  such  testimony  and  thei  final  hearing  of  the 
matter,  it  shall  appear  that  their  allegations  are  unfounded. 


MiSSELHORN  V.  MUTUAL  RESERVE  FuND  LtFB  Ass'N. 

(OireMii  Court,  B.  D.  Musouri,  B.  D.    April  5, 1887.) 

L  Insurakch—Lifb— Death  of  AppLiCAan?  bbfobb  Policy  Issued. 

Where  an  application  for  life  insurance,  and  the  policy  issued  thereon,  both 
provided  that  the  policy  should  not  be  in  force  until  ''signed  by  the  officers 
of  the  association,  and  delivered  to  the  applicant,  **  and  the. policy  was  made 
out  after  the  applicant's  death,  and,  In  ignorance  thereof,  delivered  at  the 
place  where  he  had  resided,  held,  that  It  was  void. 
9,  Sahs— Delay  in  Acting  upon  Application. 

In  such  cases  unreasonable  delay  in  acting  upon  the  application  does  not 
operate  to  bind  the  company  to  whom  the  application  la  made,  as  insurer. 

In  Equity.     Demurrer  to  bill. 

Oeorge  W.  Taussig,  for  plaintiff. 

Wm.  C.  &  James  0.  JoneSj  for  defendant. 

Bkbwbb,  J.,  (praUy.)  This  is  a  suit  on  a  policy  of  insurance.  The 
application  and  the  policy  each  contained  this*  stipulation  ^Hhat  this 
policy  is  not  to  be  in  force  until  it  has  been  signed  by  the  oflBcers 
of  the  association  and  delivered  to  the  applicant."  The  application  was 
made  in  November,  and  the  examination  before  the  physician  had  on 
December  4th.  Through  some  delay,  the  application  did  not  reach 
New  York  city  until  December  18th.  It  was  examined  and  approved 
December  21st,  and  on  December  22d  the  policy  was  prepared  and  sent 
to  St.  Louis,  reaching  here  on  the  25th,  and  then,  by  messenger,  it  was 
sent  to  the  place  where  the  applicant  had  resided.  On  the  21st,  the 
very  day  the  application  was  acted  upon  in  New  York  city,  the  appli- 
cant died  suddenly;  so  that  at  the  time  the  policy  was  prepared,  and- 
long  before  it  was  received  in  this  city  or  delivered,  the  applicant  for  in- 
surance was  dead.  By  the  terms  of  both  the  application  and  the  policy, 
it  never  became  an  operative  contract.  The  case  comes  within  the  rule 
laid  down  in  a  suit  decided  by  me  last  fall  against  this  same  insure,nce 
company.     Koken  v.  Life  As8%  28  Fed.  Rep.  705. 

The  plaintiff,  however,  insists  that  there  was  delay — culpable  delay — 
on  the  part  of  the  insurance  company  in  acting  upon  the  application;  • 
The  application  and  examination  were  completed,  as  I  stated,  on  Dejcem-. 
ber  4th.  For  some  reason  the  application  did  not  reach  New  York  city, 
until  December  18th.  Concede  that  there  was  unreasonabJe  delay,  ana. 
yet  I  do  not  see  how  any  delay  makes  a  contract  in  the  face  of  the  stipu- 
v.30F.no.8— 35 
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lation.  If  the  applicant  was  dissatisfied,  and  the  delay  unreasonable, 
he  could  have  recovered  the  money  which  he  had  paid. 

While  receipt  of  the  application  may  cast  a  moral  duty  upon  the  com- 
pany to  act  promptly,  yet  delay  does  not  operate  in  the  same  way  as  an 
acceptance  of  the  application .  Suppose  the  company  had  delayed  acting 
for  a  year,  could  it  be  claimed  that  the  policy  was  in  jForce?  The  propo- 
sition which  the  applicant  made  was  for  a  policy  to  become  operative 
when  the  instrument  was  executed  and  delivered.  No  negligence,  no 
delay,  reasonable  or  unreasonable,  on  the  part  of  the  insurance  company, 
could  make  a  contract  in  face  of  the  stipulation. 

The  decree  will  be  entered  for  the  defendant. 


BwcH  and  others  v,  Abrahams  and  another. 

{Circuit  Court,  E.  D,  Missouri,  E.  D.    April  19,  1887.) 

Bijurrr— Jurisdiction— Fraudulent  Sale-t-8uit  to  Set  Aside. 

A.  levied  an  attachment  on  certain  goods,  supposed  to  belong  to  his  del)tor, 
B.,  and  C.  claimed  them  as  purchaser  from  B.  A.  gave  bondf  in  accordance 
with  the  provisions  of  the  Missouri  statutes,  and  the  goods  were  sold.  Held, 
that  A.,  having  under  the  statute  an  adequate  remedy  at  law  in  the  proceed- 
ing instituted  oy  C,  could  not  maintain  a  suit  in  equity  agaiust  C,  to  have 
the  sale  to  the  latter  set  aside  as  fraudulent  and  void. 

In  Equity.     Demurrer  to  bill. 

Suit  by  creditors  against  M.  Abrahams  and  S.  Desberger,  in  aid  of 
attachment  suits  instituted  by  them  in  this  court,  and  still  pending  and 
untried. 

Krum  &  Jonas,  for  complainants. 

Martiriy  Laughlin  &  Kem,  for  Abrahams. 

A  Bimwanger,  for  Desberger. 

Brkwer,  J.,  (oroUy.}  In  this  case,  attaching  creditors  levied  their  at- 
tachments upon  a  stock  of  goods.  A  party  claiming  to  be  a  purchaser 
interposed  his  claim  in  accordance  with  the  provision  of  the  state  statute. 
The  attaching  creditors  gave  bond,  which  preserved  the  goods  in  the 
hands  of  the  officer,  and  the  sale  was  ordered  to  be  made.  The  attach- 
ing creditors  now  file  this  bill,  setting  up  that  the  alleged  purchase  by 
this  claimant  was  fraudulent  and  void,  and  seeking  to  have  a  decree  of 
this  court  canceling  the  bill  of  sale.  A  demurrer  is  interposed.  The  fed- 
eral statutes  contain  this  specific  provision:  that  no  suit  in  equity  can 
be  maintained  whenever  there  is  a  plain  and  adequate  remedy  at  law. 
This  provision  of  the  federal  statutes  is  binding  upon  this  court,  no 
matter  what  may  be  the  scope  and  extent  of  any  state  statute.  It  seems 
to  us  that,  in  the  proceeding  instituted  by  this  claimant  at  law,  the  ques- 
tion of  the  alleged  invalidity  of  his  purchase  and  the  transfer  can  be  fully 
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and  adequately  determined.  That  being  the  case,  there  is  no  need,  and 
not  only  is  there  no  need,  but  there  would  be  an  impropriety,  in  sus- 
taining a  bill  in  equity  to  accomplish  the  same  result.  This  I  think  is 
clear,  under  the  federal  statutes,  and  my  Brother  Thayer,  who,  of  course, 
is  familiar  with  the  practice  in  the  state  courts,  says  no  such  bill  would 
be  sustained  there.     The  demuiTer  will  therefore  be  sustained. 


BouLDiN  and  others  v.  Phelps. 

(Cirouit  Court,  Jf.  D.  California.    Marcl^  38, 1887.) 

1.  Public  Lands— Mexican  Titles  in   Califoknia— Powebs  of   Govebnob 
Prior  to  Cession. 

The  governor  of  California,  after  the  passage  of  the  colonization  law  of 
1824,  and  the  issue  of  the  regulations  of  1828,  and  prior  to  the  acquisition  of 
California,  by  the  United  States,  had  no  power  to  make  grants  of  public 
lands,  except  in  the  manner  and  upon  the  terms  and  conditions  expressed  in 
that  law  and  those  regulations. 
d.  Samb— Pbesumptions  as  to  Power. 

Power  in  the  governor  to  make  such  a  grant,  after  the  passage  of  that  law, 
will  not  be  presumed  from  the  fact  that  he  made  the  grant. 
8.  Evidence— Judicial  Notice— Mexican  Laws— California  Titles. 

The  courts  will  take  judicial  notice  of  the  laws  of  Mexico,  upon  which  the 
titles  to  lands  in  California  depended,  prior  to  the  cession  of  California  to 
the  United  States. 
4.  Public  Lands— California— Mexican  Laws. 

The  law  of  1824  and  the  regulations  of  1828  were,  after  their  adoption,  the 
onl^  laws  in  force,  under  which  public  lands  in  Calif  ornla  could  be  granted  to 
individuals  or  families. 
15.  Same — Grant— Mare  Island— "Desert  Island" — Dispatch  of  1888. 

If  the  grant  of  Mare  island,  which  purports  to  have  been  made  by  Gov. 
Alvarado  to  Victor  Castro,  in  1841,  was  intended  to  be  made  under  the  au- 
thority of  the  dispatch  of  1888,  issued  by  the  government  of  Mexico,  to  the 
governor  of  California,  it  is  void,  for  the  want  of  power  in  the  governor  to 
make  it.  The  island  does  not  come  within  the  words  of  the  dispatch,  as  it  is 
not  a  ''desert  island,  adjacent  to  the  department. " 
•.  Same — Concurrence  of  Departmental  Assembly. 

It  is  also  void,  because  it  was  not  made  with  the  concurrence  of  the  depart- 
mental assembly,  as  required  by  that  dispatch. 

7.  Same— Form  of  Grant— Record— Colonization  Law  of  1824— Regulations 
OF  1828. 

The  grant  cannot  be  sustained  under  the  colonization  law  of  1824,  and  the 
regulations  of  1828,  because,  there  is  no  sufficient  evidence  of  its  genuine- 
ness for  the  following,  amon^  other  reasons:  It  is  not  in  the  usual  form  of 
such  grants;  it  is  not  attesteof  by  the  secretary  of  state;  it  is  not  upon  habili- 
tated paper;  it  has  none  of  the  usual  conditions  of  such  grants:  it  is  not  re- 
cited therein  that  it  was  made  in  exact  conformity  with  the  provisions  of  the 
laws;  there  is  no  record  of  the  ^ant,  nor  any  note  thereof,  in  the  records  of 
the  government;  it  has  not  received  the  approval  of  the  departmental  assem- 
bly, nor  was  it  referred  to  the  departmental  assembly,  by  the  governor;  jurid- 
ical possession  of  the  island  was  not  given. 

&  Same — Juridical  Possession. 

By  the  Mexican  system,  under  which  public  lands  were  granted,  jaridical 
possession  constituted  the  investiture  of  title. 
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9.  Same— Approval  of  Grakt  by  Asbbicblt. 

Under  that  system  grants  did  not  become  definitively  yalld,  until  they  had 
received  the  approval  of  the  departmental  assembly;  and  if  they  had  not 
been  so  approved  before  the  cession  of  California,  they  could  be  made  per- 
fect titles  only  by  proceedings  tinder  the  act  of  congress  of  March  8,  185L 

10.  Same— Inchoate  Grant— Abandonment— Board  op  Land  CJommissionebs. 

An  inchoate  grant,  was  required  by  the  act  of  congress,  to  be  presented  to 
the  board  of  land  commissioners,  for  confirmation,  by  parties  clamiin^  under 
it;  and  if  not  so  presented  bv  them,  or  parties  under  whom  they  claim,  the 
land  as  to  them  is  deemed  public  land  of  the  United  States. 

11.  Samb— Decree  of  Confirmation— Effect  of. 

The  decree  of  confirmation  rendered  by  the  board,  and  the  order  of  the  dis- 
trict court  that  a  decree  of  confirmation  be  entered,  will  inure  to  the  con- 
firmees and  their  grantees,  and  not  to  parties  claiming  by  derivative  title  from 
the  original  grantee  prior  to  the  confirmees. 

12.  Same— Subsequent  Patent. 

A  decree  of  confirmation,  and  a  patent  in  pursuance  of  it,  vests  the  le^ 
title  in  the  confirmees.    A  confirmation  without  a  patent,  does  not  vest  tne 
legal  title  in  any  one. 
18.  Ejectment— National  Courts— Legal  aoainst  Equttablb  Title. 

Id  ejectment  in  the  courts  of  the  United  States,  the  legal  title  must  prevail* 
as  against  a  mere  equity. 
li,  Public  Lands— Mexican  Grants— Inchoate  Grant. 

The  grant  to  Castro  being  inchoate,  and  not  definitively  valid,  the  legal  title 
remained  in  the  United  States. 

15.  Same— Ejectment— Equitable  Title. 

A  party  claiming  under  a  Mexican  grant  of  an  imperfect  or  equitable  title, 
cannot  maintain  ejectment  against  another  party,  claiming  under  the  same 

grant,  by  adverse  derivative  title,  who  has  presented  his  claim  and  had  it  con- 
rmed,  whether  he  acted  fraudulently  or  otherwise. 

16.  Same— Relief  in  Equity. 

Parties  having  equitable  rights  as  against  the  patentees,  can  enforce  them 
only  by  a  bill  in  equity. 

17.  Same— Grant  op   Governor  Alvarado  to  Victor  Castro— Fraudulent 
and  Void. 

The  grant  by  Alvarado  to  Castro  is  void.  Satisfactory  evidence  is  not  ad- 
duced as  to  the  time  when  the  grant  was  made.  There  is  no  satisfactory  evi- 
dence that  the  grant  was  seen  by  any  one  prior  to  the  late  spring  or  early  sum- 
mer of  1850.  There  is  no  evidence  in  the  Mexican  archives  that  the  grant 
was  issued;  nor  was  it  noted  in  the  Tomade  Rason,  or  in  the  Jimeno  or 
Hartnell  index.  It  was  not  written  upon  habilitated  paper.  It  was  written 
upon  the  back  of  the  half  sheet  containing  the  preliminary  permission  to  oc- 
cupy the  island.  It  is  in  the  handwriting  of  Alvarado.  it  was  not  attested 
by  the  secretary  of  state.  The  handwriting  of  the  body  of  the  grant  and  the 
signature  correspond  with  the  handwriting  of  Alvarado  during  the  period 
between  1848  and  1850,  and  not  with  his  handwriting  prior  to  that  period.  U 
was  written  with  a  steel  pen,  such  pens  apparently  not  being  in  use  in  Cali- 
fornia prior  to  1844.  It  contained  the  phrase— as  translated—"/  do, by  these 
presents, "  which  is  not  found  in  any  Mexican  document  of  unquestioned  genr 
uineness.  Held:  That  the  ^ant  was  not  executed  till  1850,  after  California 
was  transferred  to  the  United  States,  and  it  is,  therefore,  fraudulent  and 
void. 

18.  Estoppbl— Mexican  Grant— Mare  Island. 

Where  a  claim  for  the  confirmation  of  a  Mexican  grant,  by  pEirties  deriving 
title  under  the  original  grantee,  has  been  presented  to  the  board  of  land  com- 
missioners for  confirmation,  under  the  act  of  1851,  and  confirmed,  the  United 
States,  as  grantees  of  the  confirmees,  are  not  estopped  from  showing  that  the 
grant  so  confirmed  is  fraudulent  and  void,  in  a  suit  brought  against  their  rep- 
resentatives in  possession  by  a  stranger  to  the  proceedings  before  the  board 
for  confirmation,  claiming  title  under  a  prior  conveyance  from  the  original 
grantee,  who  has  never  presented  the  grant  for  confirmation. 

19.  Same— Not  Res  Adjudicata  Till  Decree  Entered— Case  in  Judgment. 

Bissell  and  Aspinwall,  claiming  title  as  grantees  of  Castro,  presented  to  the 
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board  of  land  commissioners  for  confirmation,  under  the  act  of  1851,  what 
purported  to  be  a  grant  to  Mare  island  from  Gov.  Alvarado  to  Castro.  The 
grant  was  confirmed,  and.  on  appeal,  the  district  court,  the  United  States  not 
objecting,  made  an  order  for  a  final  decree  aflSirming  the  decree  of  the  board; 
but  no  final  decree  was  ever  entered  pursuant  to  said  order.  Pending  the 
proceedings,  and  before  the  making  of  the  order  for  a  decree  of  confirmation. 
the  petitioners  and  confirmees,  Bissell  and  Aspinwall,  conveyed  the  island  to> 
the  United  States,  whereby  the  latter,  at  the  time  the  order  was  made,  repre- 
sented both' parties  to  the  proceeding.  Afterwards,  the  plaintiffs  brought 
this  action  in  ejectment  Against  defendant,  Phelps,  holding  possession  for  the 
United  States,  to  recover  the  island,  claiming  title  through  an  alleged  convey- 
ance from  Castro,  prior  in  date  to  that  under  which  Bissell  and  Aspinwall 
claimed.  Neither  plaintiffs  nor  any  of  their  grantors  had  ever  presented  the 
claim,  under  the  grant  to  Castro,  for  confirmation.  Held,  (1)  that  Phelps, 
representing  the  United  States,  is  not  estopped,  by  a  final  decree  of  confirma- 
tion in  the  proceedings  had  by  Bissell  and  Aspinwall,  from  showing,  as  against 
plaintiffs,  who  are  strangers  to  these  proceedings,  that  the  grant  is  fraudulent 
and  void.  (3)  If  otherwise,  a  final  decree  havins^  never  been  entered  in  pur- 
Buance  of  the  order  for  a  decree,  the  matter  is  still  in  the  control  of  the  court, 
and  subjudiee,  and  it  has  not  vet  become  res  adjudieaia,  in  such  sense  as  to  be 
'       available  as  matter  of  estoppeL 

(Sylldbtts  by  the  Court) 

Before  Sawyer,  Circuit  Judge,  and  Hoffman,  District  Judge. 
Geo,  Floumoy,  L.  B.  Mrnier^  L,  D,  McKisick^  and  J.  B,  Mhoon^  for 
plaintiffs. 

S.  G.  Hilbomy  U.  S.  Dist.  Atty.,  for  defendants. 
A.  L.  RhodeSy  for  the  United  States. 

i 

Sawyer,  J.,  (Hoffman,  J.,  concurring.}  This  is  an  action  to  re* 
cover  Mare  island,  embracing  between  five  and  six  thousand  acres  of 
land  upon  which  are  situated  the  United  States  navy-yard,  numerous 
buildings  for  quarters  of  officers  and  employes  of  the  government,  a  gov- 
ernment hospital,  magazines,  barracks,  and  other  works  erected  by  the 
United  States  at  ah  expense,  in  the  aggregate,  of  several  millions  of  dol- 
lars. A  full  statement  of  the  facts  wUl  be  necessary  to  a  proper  under- 
standing of  the  decision. 

The  defendant,  at  the  time  the  action  was  commenced,  was  command- 
ant of  the  navy  yard,  appointed  by  the  secretary  of  the  navy,  and, 
as  such,  he  had  possession  and  control  of  the  island  for  the  United 
States,  under  and  by  virtue  of  his  authority,  as  commanding  officer  at 
that  station.  He,  personally,  claimed  no  possession,  right  or  interest  in 
the  island,  and  no  right,  or  interest,  other  than  for  the  United  States,  as 
an  officer  of  the  government.  The  case  has  been  very  deliberately,  care- 
fully and  ably  tried  by  the  numerous  counsel  engaged,  whose  efforts 
have  been  fally  commensurate  with  the  importance  of  the  case,  and  the 
vast  interests  involved.  The  plaintiflfe  claim  title,  under  a  Mexican 
grant,  alleged  to  have  been  made  of  the  island  by  Gov.  Alvarado  on 
May  20,  1841,  to  Victor  Castro,  and  intermediate  conveyances  from 
Castro  to  themselves.  Plaintiffs  first  introduced  in  evidence,  a  petition 
by  Castro  to  the  "senor  prefect  of  the  First  district,''  asking  a  grant  of 
the  island,  with  a  marginal  reference  for  information;  which  petition  and 
reference  are  dated  October  30,  1840;  the  report  to  the  prefect  thereon 
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by  Peralta,  justice  of  the  peace,  dated  November  4,  1840;  the  further 
report  of  the  prefecture  to  the  governor  by  Jose  Y.  Castro,  dated  No- 
vember 14,  1840;  and  a  permission  to  occupy,  signed  by  Jimeno,  gov- 
ernor ad  inteiim  dated  October  31,  1840.  A  translation  of  the  petition, 
order  of  reference,  informe,  and  permission  to  occupy,  is  in  the  words 
and  figures  following: 

[Translation.] 

"expediente. 
"Stamp  3c.  2  Reales. 

"Provisionally  authorized  by  the  maritime  custom-house  of  the  port  of 
Monterey,  in  the  department  of  the  Californias  for  the  years  1840  and  1841. 

''Alvarado.  AUmio  Maria  Osio. 

^^'titompo'"*  -/Sfcnor  Prefect  of  the  First  District, 

"Jose  Victor  Castro,  a  native  of,  and  resident  in,  this 
"San  Juan  de  department,  before  the  known  justificalion  of  your  excel- 
Caatro,  Oct.  30, 1840.  lency,  as  is  proper  and  lawful,  presents  himself  and  rep- 
Pass  this  petition  to  resents,  that  it  being  well  known  that  we  generally,  every 
pi^cro^' Contra  y®**"'  receive  Injuries  from  the  Indians  by  robberies,  etc.. 
Cosca  for  report,  ^^^*  ^  1  ^^^^  ^^  secure  place  to  put  my  little  stock.  I  am 
U  the  said  adjacent  under  the  necessity  of  coming  to  the  goodness  of  your  ex- 
island,  which  cellency;  and  as  there  is  an  adjacent  island  in  the  bay  of 
Mkffor  is^LcanL  *  ^*^  Francisco,  -called  •  Isla  de  la  Yegua,'  which  has  no 
and  if  it  can  be  owner,  of  asking  that  it  may  be  granted  to  me  for  depos- 
granted;  and  this  iting  my  said  stock,  where  it  will  be  safe  from  the  in- 
being  done,  return  juries  which  happen  from  said  Indians.  I  know,  senor, 
it  for  decision.  that  it  will  make  me  some  expense  to  pass  over  to  said 
"Castbo."  island  my  small  property;  but  I  will  do  it  all  with  pleas- 
ure in  order  to  secure  what  little  remains  to  me. 

"Wherefore,  I  beg  and  pray  that  you  will  be  so  good  as  to  decree  in  favor 
of  the  petitioner;  swearing,"  etc. 

*' Monterey,  October  30,  1840.  Josb  Viotob  Oastbo. 

"In  virtue  of  the  superior  decreU\  which  precedes  of  Senor  Prefect  Don 
Jose  Castro,  which  you  have  been  so  good  as  to  send  me  on  the  petition  for 
the  island  called  '  De  la  Yegua.'  I  ought  to  say  that  said  island  belongs  rather 
to  the  coast  of  San  Solano,  rather  than  to  that  of  San  Pablo,  and  that  to  the 
present  time,  it  is  vacant,  and  this  authority,  does  not  know  as  any  citizen 
has  ever  pretended  to  it.  This  is  what  I  ought  to  say  in  compliance  with 
what  is  asked  of  me,  God  and  Liberty. 

**Bancho  qf  San  Antonio,  November  4,  1840. 

••Ygnaoio  Peralta.** 

"Most  excellent,  senor  governor,  having  seen  the  contents  of  this  petition 
and  the  report  of  the  justice  of  the  peace  of  Contra  Costa,  and  all  else  pre- 
sented, the  prefecture  reports  that  the  petitioner  possesses  the  legal  requi- 
sites to  entitle  him  to  be  attended  to  and  that  the  island  asked  for,  called  *  La 
Yegua'  is  vacant  without  any  person  pretending  to  it,  leaving  the  matter  to 
your  excellency's  pleasure. 

**San  Juan  Batista,  November  14,  1840.  Josb  Y.  Cabtro." 

"provisional  grant. 

"Manuel  Jimeno  Casarin,  governor  ad  interim  of  the  department  of  the 
Californias. 

"Civil  governor  of  Upper  California. 
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"Don  Victor  Cftstro  is  provisionally  permitted,  while  the  usual  steps  are 
being  taken,  to  occupy  with  horses  the  island  named  'La  Yegua,'  in  the 
straits  of  Carquinez. 

**In  consequence  let  this  commission  be  delivered  to  the  party  interested  for 
his  security. 

*" Monterey,  October  81»  1840. 

(Signed!  "Jimeno. 

Signedj  *•  Jose  L.  Fernandez, 

"Secretary  ad  Interim,^ 

There  is  no  question,  that  these  documents  are  genuine,  and,  that  they 
were  executed  at  the  time  they  purport  to  bear  date.  The  several  doc- 
uments corresponding  to  these,  constituting  an  incomplete  «scpediente, 
were  found  in  the  Mexican  archives,  but  with  these  documents  the  ar- 
chive evidence  ends.  There  is  no  final  grant,  or  copy  of  a  grant,  and 
no  note  or  memorandum  of  a  grant,  or  any  further  action  to  be  found 
anywhere  in  the  archives,  either  in  the  Jimeno  index,  Hartnell  index, 
Toma  de  Razon,  or  even  in  loose  papers,  or  elsewhere,  and  no  evidence 
of  any  kind  relating  to  the  grant  in  the  proceedings  of  the  departmental 
assembly,  or  any  of  the  official  records  of  the  Mexican  government. 
Plaintiffs,  after  introducing  testimony  tending  to  prove  the  due  execu- 
tion and  genuineness  of  tiie  document,  introduced  in  evidence,  what 
purports  to  be  a  graijt  by  Alvarado,  written  upon  the  back  of  the  same 
half  sheet  of  paper,  upon  which  the  provisional  permission  to  occupy, 
before  set  out,  was  written.  The  said  apparent  grant,  is  in  the  Spanish 
language,  in  the  handwriting  of  Alvarado,  and  dated  May  2(^,  1841,  a 
translation  of  which  is  as  follows: 

•grant. 

"Juan  B.  Alvarado,  regular  constitutional  governor  of  the  department  of 
the  Califomias. 

'^  Whereas,  Don  Victor  Castro,  a  Mexican  by  birth,  has  petitioned  to  this 
government  for  the  ownership  of  the  island  named  <  La  Yegua,'  situated  in 
the  neighborhood  of  the  straits  of  Carquinez,  in  consequence  of  which  the 
foregoing  permission  was  granted  him  by  Senor  Don  Manuel  Jimeno  Casarin» 
for  the  time  being  in  charge  of  this  government,  and  in  viitue  of  which  the 
petitioner  has  repleaded  his  petition,  proving  that  said  island  does  not  belong 
to  the  ownership  of  any  individual  or  corporation.  /  Tiave  in  decree  of  this 
day  declared^  ae  I  dohy  these  presents  declare,  Don  Victor  Castro  owner  in 
fee  of  the  said  island,  in  all  its  extents,  conformably  with  the  powers  con- 
ferred on  me  by  the  supreme  national  government. 

''In  consequence  let  this  be  delivered  to  the  party  interested,  that  it  may 
serve  him  for  a  title,  and  for  such  other  purposes  as  may  be  convenient. 

''Given  in  Monterey*  capital  of  the  department,  on  the  twentieth  day  of  the 
month  of  May,  1841.  0.  %'v  ^<- 

[Signed]  •'Juan  B.  Alvarado.* 

Neither  this  alleged  grant,  nor  any  copy,  record,  note,  or  memoran- 
dum relating  thereto  was  found  in  the  Mexican  archives.  It  is  signed 
only  by  Alvarado,  without  attestation  by  the  secretary,  and  the  body  of 
fhe  grant  as  well  as  the  signature,  were  in  Alvarado's  handwriting.  The 
prior  provisional  permission  to  occupy ,  it  will  be  seen,  was  attested,  as 
was  usual,  by  the  secretary. 
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After  introducing  the  foregoing  incomplete  expediente^  and  the  said  ap- 
parent grant,  plaintiflf  introduced  testimony  tending  to  show  that  Victor 
Castro  took  possession  of  the  island,  and  put  his  stock  upon  it;  that  he 
afterwards,  in  1847,  sold  for  $800,  and  conveyed  the  island  and  stock, 
by  a  deed  in  the  Spanish  language,  to  one  Bryant,  who  afterward,  early 
in  1848,  sold  and  conveyed  his  interest  to  Major  Cooper  for  $441;  that 
the  conveyances  from  Castro  to  Bryant,  and  from  Bryant  to  Cooper,  were 
recorded  in  the  alcalde's  oflBce  at  Sonoma,  but  that  the  book  containing 
the  record  had  been  either  lost,  destroyed,  or  mutilated,  neithet  the  orig- 
inals, nor  any  copies,  nor  any  record  of  them,  so  far  as  known,  being 
now  in  existence, — the  only  evidence  now  oflfered  of  their  execution  and 
contents  being  parol;  that  Bryant,  his  grantee,  Cooper,  and  Cooper's 
grantees,  being  his  sons  and  relatives,  holding  under  him,  continued  in 
possession  until  ousted  by  the  United  States  in  1852,  when  possession 
was  taken  by  the  latter,  for  the  purpose,  first,  of  constructing  a  dry-dock, 
and  afterwards  for  a  navy-yard  and  naval  purposes. 

Plaintiffs  also  introduced  conveyances  from  Cooper,  now  of  record, 
through  which,  whatever  title  Cooper  had,  passed  to  plaintiffs,  prior  to 
the  commencement  of  this  suit.  Neither  plaintifis,  nor  any  one  through 
whom  they  claim,  ever  presented  for  confirmation  any  claim  under  said 
grant  to  Castro,  or  otherwise,  to  the  board  of  land  commissioners,  organ- 
ized under  the  act  of  1851.  Plaintiif,  also,  read  a  passage  from  defend- 
ant's petition  for  a  removal  from  the  state  court  to  the  United  States  cir- 
cuit court, — the  passage  having  been  inserted  in  the  petition  to  show  that 
a  question  would  arise  under  the  law9  of  the  United  States,  and,  that,  it 
is  a  case  within  the  jurisdiction  of  the  circuit  court. 

The  plaintiffs  having  rested,  the  defendant  introduced  counter-testi- 
mony, as  to  the  continued  occupation  of  the  island  by  Cooper  and  his 
grantees  till  the  United  States  took  exclusive  possession:  as  to  whether 
there  ever  was  any  records  of  Sonoma  other  than  those  now  existing,  in 
which  the  alleged  lost  deeds  could  have  been  recorded;  as  to  whether  the 
records  had  been  destroyed,  lost,  or  mutilated,  etc.;  also,  testimony  de- 
signed, and  tending  to  show,  that  the  allied  grant  by  Alvarado  to  Castro 
was  not  executed  till  some  time  in  thie  spring  of  1850,  long  after  Alva- 
rado had  ceased  to  be  governor,  and  the  country  had  been  transferred  to 
the  United  States,  and  that  it  was  by  Alvarado  antedated;  and  that  said 
pretended  grant  is,  consequently,  not  genuine,  but  a  fraud.  Defendant 
also  introduced  an  order  of  President  Fillmore,  dated  November  6, 1850, 
made  upon  the  assumption  that  Mare  island  was  public  land,  reserving 
it  for  public  use.  So  far  as  it  relates  to  Mare  island,  it  is  in  the  follow- 
ing words:  '*The  president  of  the  United  States  exempts  and  reserves 
from  sale  for  public  purposes,  the  following  tracts  or  parcels  of  Ilind  in 
the  state  of  California:  *  *  *  (6)  Mare  island."  Also,  a  letter  from 
the  secretary  of  the  navy  to  the  president,  dated  February  9,  1853,  re- 
lating to  the  reservation  of  Mare  island  for  Oiival  purposes,  and  an  order 
of  the  president,  made  two  days  later,  dated  February  11, 1853,  direct- 
ing the  reservation;  also,  a  letter  of  the  secretary  of  the  navy,  dated  Feb- 
ruary 12,  1853,  to  the  secretary  of  the  interior,  stating  the  fact  of  thcsie 
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prior  communications,  and  the  reservation  of  the  island  for  a  navy-yard 
and  naval  depot. 

Testimony  was  also  introduced,  showing  that  the  United  States,  by 
its  agents  and  employes,  took  exclusive  possession  of  Mare  island  as  early 
as  September,  1852,  for  the  purpose  of  constructing  a  dry-dock,  and  that 
they  have  been  in  actual,  exclusive  possession  of  said  island,  by  their 
agents,  servants  and  officers  from  that  time  to  the  present.  The  appoint- 
ments  of  successive  commandants  of  the  navy-yard  commencing  with 
that  of  Capt.  Farragut,  August  9,  1854,  and  continuing  down  to  and 
including  the  defendant,  Phelps,  were  shown,  and  that  each,  during  the 
period  of  his  command,  had  been  in  actual  command,  control  and  poe- 
sessicm,  under  and  by  authority  of  the  United  States,  in  the  same  man- 
ner, and  for  the  same  purposes,  as  the  cx)mraand,  control  and  possession 
of  defendant,  Phelps,  at  the. commencement  of  this  suit;  and  that  such 
command,  possession  and  control  were  continuous,  uninterrupted,  ex- 
clusive and  adverse  to  the  claim  of  all  the  world  other  than  the  United 
States,  from  the  time  Capt.  Farragut  assumed  command,  in  1854,  till 
and  including  the  time  of  the  commencement  of  this  action.  The  de- 
fendants, denying  upon  the  evidence  introduced,  pro  and  cony  the  genu- 
ineness of  the  alleged  grant  from  Alvarado  to  Gastro,  upon  which  plain- 
tiffs' title  wholly  depends,  or,  if  genuine,  that  it  is  such  a  title  as  will 
sustain  ejectment;  and,  relying  upon  the  legal  presumption,  that  the  title 
to  all  lands  within  the  state  of  California  is  prima  fade  in  the  United 
States,  which  presumption  must  be  overthrown  by  any  party  claiming 
title  in  himself,  by  satisfactorily  showing  that  the  title  passed  to  private 
parties  by  a  grant  from  the  Mexican  government,  before  the  transfer  of 
California  by  Mexico,  or  by  a  grant  from  the  United  States  since  such 
transfer,  rested. 

Whereupon,  the  plaintiffs,  without  pretending  to  claim  under  the  pe- 
titioners, or  to  in  any  way  connect  themselves  with  them,  introduced  in 
evidence,  under  objection  and  exception  by  defendants,  a  petition  filed 
by  Bissell  and  Aspenwall  before  the  board  of  land  commissioners,  for 
the  confirmation  of  their  daim  to  Mare  island,  based  upon  the  said 
alleged  grant  of  May  20,  1841,  from  Alvarado  to  Castro,  and  an  order 
for  a  decree  confirming  said  grant  made  by  the  district  court,  on  March 
2,  1857,  on  appeal  from  the  decree  of  the  board  of  land  commissioners, 
— ^no  decree  having  been  entered  in  pursuance  of  said  order. 

The  purpose  of  introducing  this  petition  and  order,  as  stated  by  plain- 
tiffs' counsel  at  the  time,  was,  to  show,  first,  that  "the  grant  made  by 
Alvarado  to  Victor  Castro  on  the  twentieth  of  May,  1841,  was  at  tha 
time  the  sovereignty  of  Mexico  ceased,  and  that  of  the  United  States 
succeeded,  over  the  northern  part  of  California,  a  valid  grant;  andsecmidy. 
for  the  purpose  of  precluding  or  estopping  the  United  States  government,, 
and  the  defendant,  from  denying  that  Mare  islaad,  the  property  sued  for 
in  this  action,  was  at  the  date  mentioned  and  ever  since  has  been  private 
property."  The  defendants  objected  to  the  introduction  of  the  petition 
and  order,  on  the  grounds  that  they  were,  (1)  incompetent,  irrelevant, 
and  inamaterial;  (2)  that  it  was  not  testimony  in  rebuttal;  (3)  that  thq 
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plaintiffs  were  not  parties,  or  in  any  way  whatever,  privies  to  these  pro- 
ceedings; and  (4)  that  the  order  does  not  appear  to  be,  and  is  not,  a 
final  decree  of  confirmation  of  the  grant.  The  testimony  was  received, 
but  subject  to  the  objections,  and  exception  of  defendant. 

The  plaintiffs,  then,  as  a  branch  of  evidence,  separate  and  distinct 
from  the  petition  to  the  land  commissioners,  and  order  of  confirmation, 
last  introduced,  put  in  evidence  a  "certified  copy  of  a  deed  purporting 
to  have  been  executed  by  Victor  Castro  to  John  B.  Frisbie,  and  Beezer 
Simmons,  expressing  a  consideration  of  seventy-five  hundred  dollars, 
which  conveys,  or  purports  to  convey,  Mare  island  to  the  grantees,  dated 
May  23,  1850,  and  purporting  to  have  been  witnessed  by  V.  Prudon 
and  O.  Livermore  and  acknowledged  May  23,  1850,  before  Edward 
McGowAN,  justice  of  the  peace,  in  the  county  of  San  Francisco,  and  to 
have  been  recorded  December  7,  1851,  in  Liber  H  of  Deeds,  page  220, 
of  Sonoma  county  records."     At  the  time  of  offering  the  deed,  plaintiffs 
denied  in  connection  with  the  offer,  "that  Victor  Castro  ever  executed 
this  purported  deed,  or  ever  authorized  any  one  to  execute  it  on  his  be- 
half," and  claimed,  that  this  deed  is  a  forgery ;  that  it  never  vested  any 
title  in  Frisbie  and  Simmons,  or  conveyed  any  title  whatever  out  of 
Victor  Castro.     This  deed  is  offered  in  connection  with  a  denial  of  its 
genuineness,  "for  the  purpose  of  showing  that  the  defendant  and  the 
United  States  government  in  defense  of  this  action,  claim  the  title  to 
Mare  island  under  Victor  Castro,  the  common  source  of  title  of  plaintiff* 
and  defendant,"  the  plaintiffs  claiming  under  an  alleged  elder-lost  con- 
veyance from  Castro.    Plaintiffs,  then,  introduced  sundry  mesne  convey- 
ances from  the  grantees  in  said  deed,  from  Castro  to  Frisbie  and  Sim- 
mons, including  conveyances  from  the  petitioners  Bissell  and  Aspenwall, 
ending  with  a  deed  from  Bissell  et  al,  to  the  United  States,  dated  January 
4,  1853,  which  purports  upon  a  consideration  of  $83,491,  to  convey 
Mart*  island  to  the  United  States.    Plaintiffs,  also,  introduced  evidence, 
a  part  of  which  was  a  bond  of  indemnity  given  by  the  grantors  to  the 
United  States  against  failure  of  title,  tending  to  show  that,  at  the  date 
of  this  last  deed,  and  prior  thereto,  the  United  States  were  aware  of  the 
adverse  claim  of  plaintiffs'  grantor,  under  the  alleged  conveyances  from 
Castro  to  Bryant,  and  Bryant  to  Cooper,  and,  therefore,  took  with  notice. 
Plaintiffs,  having  rested,  defendant  put  in  evidence  a  deed  from  Frisbie 
and  Simmons  to  Victor  Castro,  dated  May  28,  1850,  (the  same  date  as 
that  of  the  deed  from  Castro  to  Frisbie  and  Simmons,)  conveying  the 
whole  island,  acknowledged  July  21,  1852,  reconveying  the  undivided 
one-tenth  of  Mare  island  for  a  consideration  expressed,  of  $10,000, — ^also, 
a  deed  from  Victor  Castro  to  Bissell, — one  of  the  said  petitioners,  and 
one  of  the  grantors  of  the  United  States, — dated  July  21,  1852,  and  ac- 
knowledged on  the  same  day,  reconveying  one-tenth  of  Mare  island,  for 
a  consideration  of  $1,800.     The  plaintiffs  insist  that  this  last  deed  is, 
also,  a  forgery. 

Assuming  the  grant  by  Alvarado  to  Castro  to  loe  genuine,  and  to 
have  been,  honestly,  executed,  at  the  date  it  bears,  the  question  arises, 
what  are  the  rights  of  the  parties  under  it? 
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The  plaintiflfe  insist,  that  this  grant  vests  a  complete  and  perfect  legal 
title  in  their  grantor,  which  it  was  not  necessary  to  present  to  the  board 
of  land  commissioners  for  confirmation,  under  the  act  of  1851;  that  the 
legal  title,  having  passed  out  of  the  Mexican  govomm^it,  and  become 
fully  and  completely  vested  in  the  grantee,  before  the  transfer  of  Cali- 
fornia to  the  United  States,  it,  is  perfect  and  indefeasible,  and  cannot  be 
affected  by  a  failure  to  present  it  for  confirmation;  and,  that,  it  havin^; 
been  conveyed  by  the  grantee,  Castro,  to  plaintiff's  grantors,  before  any 
conveyance  to  Frisbie  and  Simmons,  grantors  of  the  petitioners  before  the 
land  commissioners,  there  was  nothing  left  in  the  United  States,  or, 
which  could  pass  through  Bissell  and  Aspenwall  ^  the  United  States, 
and  theirs  is  the  better  title.  The  fact,  that  the  subject-matter  of  the 
grant  is  an  island,  which,  as  they  insist,  required  no  survey  to  ascertain 
the  precise  land  granted,  is  relied  on,  as  an  element,  which  renders  the 
title  perfect.  On  the  part  of  the  defendant,  it  is  maintained,  that  no 
perfect  or  complete  title  ever  passed  from  the  Mexican  government;  that 
the  title  at  best,  is  only  inchoate;  that  at  most,  only  an  equity  passed, 
leaving  the  legal  title  in  the  government,  which  passed  to  the  United 
States;  that  by  the  failure  of  the  plaintiffs,  or  their  grantors,  to  present 
their  claim  for  confirmation,  they  lost  their  right,  and  as  between  them, 
and  the  United  States,  the  lands  under  the  provisions  of  the  thirteenth 
section  of  the  act  of  1851,  must  be  deemed,  and  held,  to  be  public  lands; 
but,  if  otherwise,  in  view  of  the  presentation  of  the  claim  by  Bissell  and 
Aspenwall,  and  the  confirmation  in  that  proceeding,  the  contirmation 
shown  by  the  plaintiffs,  was,  to  Bissell  and  Aspenwall,  and,  upon  such 
confirmation,  the  right  to  the  legal  title  was  vested  in  them,  and  a  recov- 
ery in  ejectment  cannot  be  had  against  them  or  their  grantees,  by  parties 
who,  only,  have  an  equity  as  against  them. 

.  It  is  further  insisted,  that  the  only  remedy  of  plaintiffs  in  that  view, 
is  by  a  bill  in  equity  to  charge  the  confirmees,  as  trustees,  and  to  control 
the  legal  title  for  their  benefit.  A  question  is,  also,  made,  as  to  the 
power  of  the  governor  of  California  to  grant  an  island,  it  being  claimed, 
that  under  the  act  of  1824,  and  regulations  of  1828,  the  governor  had 
no  power  at  all  to  grant  islands.  It  is  insisted  by  plaintiffs,  that  the 
governor  having  assumed  to  make  an  absolute  grant,  it  will  be  presumed 
from  that  fact,  alone,  till  the  contrary  appears,  that  he  was  authorized 
by  the  laws  of  Mexico,  to  make  it.  But  the  governor  of  California,  like 
any  other  officer,  must  show  authority  for  his  acts.  Says  the  supreme 
court  in  J7.  8.  v.  CamJbusUm^  20  How.  63 

"But  no  such  presumptions  are  necessary  or  admissible  in  respect  to  Mex- 
ican titles  granted  since  the  act  of  eighteenth  August,  1824,  and  the  regula- 
tions of  twenty-first  November,  1828.  Authority  to  make  grants  is  there,  ex- 
pressly, conferred  on  the  governors,  as  well  as  the  terms  and  conditions  pre- 
scribed,  upon  which  they  shall  be  made.  The  court  must  look  to  the  laws 
for  both  the  power  to  make  the  grant,  and  for  the  mode,  and  the  manner  of 
its  exercise." 

The  laws  of  Mexico  in  force  in  California,  before  and  at  the  time  of 
the  transfer  of  California  to  the  United  States,  upon  which  the  title  to 


Digitized  by 


Google 


1 


556  FEDERAL  REPORTEB. 

lands  in  California  depend,  must  be  judicially  noticed,  and  expounded 
by  the  courts,  in  like  manner,  as  other  public  laws  of  the  state  of  Cali- 
fornia. They  are  laws  to  be  noticed, — ^not  facts  to  be  proved.  They 
are  not  regarded  as  foreign  laws,  but,  as  laws,  that  pass  with  the  terri- 
tory. U,  S.  V.  Turner,  11  How.  668;  Fremont  v.  U.  S.,  17  How.  557; 
U.  S.  V.  Perot,  98  U.  S.  430;  Payne  v.  Treadwdl,  16  Cal.  231. 

The  effect  of  this  grant  must  be  determined,  either  bj'  the  la^vs  of  1824, 
supplemented  by  the  regulations  of  1828,  or  by  the  dispatch  in  relation 
to  the  grant  of  islands,  issued  by  the  central  government  of  Mexico,  of 
July  20,  1838.  No  o£her  law  has  been  called  to  our  attention  by  which 
the  grant  was  authorized.  And  the  supreme  court  has,  often,  held,  that 
the  laws  of  1824,  and  r^ulations  of  1828,  were  the  only  laws,  there- 
after, in  force,  under  which  grants  of  the  public  lands  could  be  made, 
to  families  and  individuals  in  California.  U.  S.  y.  VdllgOf  1  Black, 
552;  U.  S.  V.  Workman,  1  Wall.  761. 

If  the  grant  in  this  case  was  intended  to  be  made  under  the  authority 
of  the  dispatch  of  1838,  as  from  the  wording  and  form  seems  probable, 
it  is  clearly  void.  It  is  not  in  the  form  of  colonization  grants,  but  in  a 
form  similar  to  those  in  which  Alvarado  assumed  to  make  grants  of  isl- 
ands under  the  authority  of  the  central  government  of  1838.  The  island, 
in  our  opinion,  situated  as  it  is,  far  inland,  at  the  head  of  San  Pablo 
bay,  and  the  mouth  of  Napa  river,  is  not  within  either  the  purpose,  lan- 
guage, or  purview  of  the  dispatch.  It  is  not  a  ''  desert  island,  adjacent 
to  the  department,"  but  is  as  far  and  securely  inland  within  the  depart- 
ment as  any  of  the  lands  on  the  surrounding  and  adjacent  shores,  from 
which  it  is  only  separated  by  one  of  those  deep  channels  or  sloughs  cut 
by  the  ebb  and  flow  of  the  tide  through  the  marsh  and  overflowed  land, 
like  hundreds  of  others  similarly  cut  through  the  marshes  adjacent  to  the 
interior  bays  and  waters  and  along  the  shores  of  the  Sacramento  and  San 
Joaquin  rivers.  It  might  as  weU  be  claimed  that  Sherman's  island,  and 
numbers  of  others  in  the  interior  marshes,  are  within  the  provisions  of 
the  order  of  1838.  The  supreme  court  was  evidently  of  opinion  that 
Angel  island  was  not  within  the  words  of  the  dispatch,  or  the  declared 
purpose  for  which  the  power  was  conferred.     O.  S.  v.  Odo,  23  How.  284. 

With  much  greater  force  may  the  language  of  the  court  in  that  case 
be  applied  to  Mare  island.  But  if  embraced  within  the  language,  the 
grant  was  not  made  in  pursuance  of  the  law,  as  the  departmental  assem* 
bly  took  no  part  in  the  matter.  In  the  Com  of  Om  the  supreme  court 
8ays»: 

**rrom  tlie  words  of  the  dispatch  we  think  it  is  clear  that  the  power  conferred 
was  to  be  executed  by  the  governor,  in  conjunction  with  the  departmental 
assembly,  and,  consequently,  that  a  grant  made  by  the  governor  without  such 
concurrence  is  simply  void.**    23  How.  285. 

And  again: 

''We  are  of  the  opinion  that  the  governor,  under  the  circumstances  of  this 
case  had  no  authority,  without  the  concurrence  of  the  departmental  as* 
•embly»  to  make  this  grant/'  Id.  286. 
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For  the  same  reasons  the  grant  in  this  case  is  simply  void  for  want  of 
power  in  the  governor  alone  to  make  it,  if  its  validity  depends  upon  the 
dispatch  of  1888.  If  it  cannot  be  sustained  under  the  law  of  1824, 
supplemented  by  the  regulations  of  1828,  it  is  utterly  void  for  any 
purpose.  This  grant  in  several  important  particulars  is  not  made  in 
conformity  to  that  law,  and  those  regulations  prescribing  the  requisites 
for  making  a  complete  and  perfect  tifle,  and  the  established  practice  un- 
der them.  It  is  not  in  the  usual  form.  It  is  not  attested  by  the  secre- 
tary. It  is  not  on  habilitated  paper.  It  has  none  of  the  usual  condi- 
tions. There  is  no  record  or  note  of  it  in  the  records,  which  constitutes 
the  grant,  under  the  Mexican  law — no  note  or  memoranda  of  any  pro- 
ceeding subsequent  to  the  petition,  reference,  informe  and  provisional 
permission  to  occupy,  given  by  Jimeno.  It  was  not  referred  by  the 
governor,  to  the  departmental  assembly,  for  its  approval  or  rejection, 
and  there  was  no  juridical  possession,  as  prescribed  by  the  law.  The 
fifth  paragraph  of  the  r^ulations  of  1828  expressly  provides  that,  '^the 
grants  made  to  families,  or  private  persons,  dwR  'not  he  held  to  be  definitely 
valid  without  previcua  consent  of  the  territorial  deputation,  to  which  end 
the  respective  documents  [expedientea]  shall  be  forwarded  to  it."  See, 
also,  U.  S.  V;  VaU^Oy  1  Black,  652.  And  the  eighth  paragraph  that 
**the  definitive  grant  asked  for,  being  made  a  document  signed  by  the  gover- 
nor shall  be  given,  to  serve  as  a  title  to  the  party  interested,  wherein  it 
must  be  stated  that  said  grant  is  made  in  exact  conformity  with  the  provis- 
ions of  the  laws,  in  virtue  whereof  possession  shall  be  given.^^  Thus,  it  is, 
expressly,  provided,  "that  the  grants  shall  not  be  held  definitively  valid 
without  the  previous  consent  of  the  departmental  assembly."  And  un- 
der the  eighth  clause,  the  final  document  is  not  authorized  to  be  delivered 
to  the  party  untU  it  becomes  a  ^^definOxve  granty^  that  is  to  say  until  it 
has  the  approval  of  the  departmental  assembly  and  after  the  delivery  of 
the  document  issued  upon  the  grant  becoming  definitive, — possession 
is  to  be  given  in  virtue  thereof, — that  is  to  say,  it  is  to  be  followed  by 
the  juridical  possession^  which  completes  and  perfects  the  title.  Until 
these  proceedings  the  tiUe  is  not  definitive,  complete,  or  perfect,  but  re- 
mains inchoate  and  subject  to  be  defeated.  In  this  case,  there  was  no 
approval  by  the  departmental  assembly.  The  grant  was  never  referred 
to  it,  and  it  never  had  any  opportunity  to  express  its  assent,  or  dissent; 
and  the  paper,  such  as  it  is,  was  issued  before  the  governor  was  author- 
ized, under  the  express  terms  of  the  law,  to  isssue  it.  It  was  not  fol- 
lowed by  juridical  possession,  and  it  is  not  stated,  that  it  is  made  in 
exact  conformity  to  the  laws.  The  juridical  possession  is  not  designed, 
merely,  to  measure,  and  definitely,  identify  the  land  granted,  as  it  is 
claimed  by  plaintifiBs,  but  it  was  a  formal  act  by  which  possession  was 
delivered,  the  title  passed,  and  became  finally  perfect  in  the  grantee. 
The  judge  went  upon  the  land,  and  after  measuring  it,  when  necessary 
to  identify  the  land  granted,  directed  the  grantee  to  enter  into  posses- 
sion, which  he  did,  and  "gave  evidence  of  the  fact  by  pulling  up  grass 
and  making  demonstrations  as  owner  of  the  land."  Malarin  v.  U.  5., 
1  Wall.  290. 
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So,  in  Graham  v.  U.  S,j4c  Wall.  261,  the  court  says: 

"The  Mexican  law,  as  well  as  the  common  law,  made  formal  delivery  of 
possession,  or  livery  of  seizin  of  the  property,  essential  after  the  execution 
of  the  grant,  for  the  investiture  of  the  title." 

This  principle  is  again  repeated  in  the  late  case  of  Van  Reynegan  v. 
Bolton,  95  U.  S.  35. 

There  was  no  action,  and  no  opportunity  to  act  by  the  departmental 
assembly,  upon  this  grant.  There  was  no  record  made  of  it  as  required 
by  paragraph  9,  and  under  the  Mexican  law,  the  public  record  thereof, 
and  not  the  document  delivered  to  the  party,  was  the  efifective  grant. 
There  was  no  juridical  possession.  The  title,  therefore,  did  not  become 
definitely  vested.  A  grant  cannot  be  perfect  or  complete  where  any- 
thing remains  to  be  done  to  perfect  it.  It  is  not  a  complete  or  perfect 
title,  and  it  was  such  a  title  as  it  was  necessary  to  present  for  confirma- 
tion under  the  act  of  1851,  in  default  of  which  the  plaintifis  lost  their 
right,  and  as  between  them  and  the  United  States,  nothing  else  appear- 
ing, the  land  must  be  deemed  to  be  a  part  of  the  public  domain.  And 
so  as  we  understand  the  cases,  is  the  law  as  settled  by  the  supreme  court 
of  the  United  States. 

Says  the  supreme  court  in  U.  S.  v.  Wcrrkmanj  1  Wall.  761 

"Grants  under  those  laws  were  required  to  be  made  subject  to  the  approval 
of  the  departmental  assembly,  and  consequently,  unless  such  approval  toas 
obtained,  the  title  toas  not  regarded  as  perfect  and  complete." 

So  in  Beard  v.  Federy,  3  Wall.  490: 

"The  grant  of  Pio  Pico,  bearing  date  on  the  twentieth  of  June,  1846,  under 
which  the  defendants  below  claimed  title  to  the  greater  part  of  the  premises 
in  controversy,  was  rightly  excluded.  With  the  offer  of  the  grant,  the  de- 
fendants admitted,  that  it  had  never  been  presented  to  the  board  of  land 
commissioners  for  confirmation,  and  had  never  been  confirmed.  The  court 
treated  the  grant  as  one  in  colonization.  All  such  grants,  it  is  a  matter  of 
common  knowledge  with  the  profession  in  California,  were  made  subject  to 
the  approval  of  the  departmental  assembly.  Until  such  approval  they  were 
not  definitely  valid ;  and  no  such  approval  was  obtained  of  the  grant  in  ques- 
tion, previous  to  the  seventh  of  July  following,  when  the  jurisdiction  of  the 
Mexican  authorities  was  displaced,  and  the  country  pussed  under  the  govern- 
ment of  the  United  States.  It  remained  for  the  new  government  succeeding 
to  the  obligations  of  the  former  government  to  complete  what  thus  remained 
imperfect.  ♦  ♦  ♦  such  legislation  is  not  subject  to  any  constitutional 
objection,  so  far  as  it  applies  to  grants  of  an  imperfect  character,  which  require 
farther  action  of  the  political  department  to  render  them  perfect.^* 

See,  also,  Harney  v.  U.  S.,  10  Wall.  238. 

It  is  not  denied  that  an  interest  may  vest  by  such  a  grant, — ^an  in- 
terest, or  incipient  title,  that  would  be  confirmed  upon  an  application 
uncler  the  act  of  1851,  under  which  mere  equities  are  confirmed;  or  an 
interest,  thfit  would  be  protected  against  trespassers  upon  his  possessions 
by  a  mere  stranger  to  the  title.  But  such  inchoate  title,  as  would  be 
entitled  to  confirmation  is  quite  different  from  a  cx)mplete,  perfect  title, 
requiring  nothing  more  to  render  it  definitive  and  final,  anc|  not  requir- 
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ing  confirmation  at  all.  The  grant  relied  on,  if  made  under  the  coloni- 
zation laws,  the  most  favorable  position  to  plaintiffs,  being  inchoate  and 
imperfect,  and  the  plaintiffs  and  their  grantors  having  failed  to  present 
their  claim  under  it  for  confirmation,  their  right  has  lapsed,  and  the 
lands  as  to  them  must  "be  deemed,  held,  and  considered  to  be  parts  of 
the  public  domain  of  the  United  States."  Act  1851,  9  St.  633,  §  13; 
Estrada  v.  Murphy,  19  Cal.  271. 

In  the  latter  case  Mr.  Justice  Field  said: 

"The  claim  of  the  plaintiffs  under  the  grant  to  Estrado  was  never  presented 
to  the  commissioners  under  the  act  of  congress.  It  must,  therefore,  be  con- 
sidered according  to  the  views  we  have  expressed,  as  having  been  abandoned. 
Jjike  a  demand  barred  by  the  statute  of  limitations,  it  has  no  standing  in 
court,  whatever  may  have  been  its  original  validity.  By  the  courts  it  must 
be  treated  as  non-existent.  The  land,  therefore,  so  far  as  the  plaintiffs  are 
concerned,  must  be  deemed  to  be  a  part  of  the  public  domain  of  the  United 
States. 

"But  it  Is  said  that  the  consequences  of  non-presentation  prescribed  by  the 
act  of  congress  cannot  follow  with  reference  to  the  claim  of  the  plaintiffs,  in- 
asmuch as  the  validity  of  the  grant  has  been  confirmed  under  a  claim  pre- 
sented by  the  defendant.  Murphy;  and  that  the  United  States  have  thus  de- 
clared that  the  land  is  private  property  and  not  a  part  of  the  public  domain. 
We  do  not  think  the  conclusion  follov>8  from  the  confirmation  to  Murphy, 
The  land  may  be  treated  a^  private  so  far  as  his  claim  is  concerned,  and 
yet  be  treated  as  public  with  respect  to  the  claim  of  the  plaintiffs.  We  do 
not  understand  the  language  of  the  act  as  declaring  that,  whenever  a  claim 
or  grant  is  not  presented,  the  land  shall  be  deemed  absolutely  a  part  of  the 
public  domain;  but  that  it  shall  be  thus  treated  so  far  as  any  right  of  the 
particular  claimant  is  concerned.  Other  parties  may  have  asserted  success- 
fully claims  to  the  same  land,  with  reference  to  whom  it  would,  of  course,  be 
held  as  private  property.  The  confirmation  under  the  act  operates  to  the 
benefit  of  the  confirmee  and  parties  claiming  under  him,  so  far  as  the  legal 
title  to  the  premises  is  concerned.  It  establishes  the  legal  title  in  t?ie  con- 
firmee^ and  this  must  control  in  the  action  for  ^ectment.** 

See,  also,  FossaU's  Case,  21  How.  447,  448;  Rico  v.  Spenx,  21  Cal. 
511;  Beard  v.  Federy,  3  Wall.  489,  490, 

The  defendants  having  rested  their  case,  after  introducing  evidence 
attacking  the  validity  of  the  grant  from  Alvarado  to  Castro,  and  relying 
upon  the  presumption  of  title  in  the  United  States  till  shown  aflSrma- 
lively  to  be  elsewhere,  the  plaintiffs,  und^r  objection  and  exception,  as 
appears  in  the  preliminary  statement  of  the  case,  introduced  the  petition 
of  Bissell  and  Aspenwall,  claiming  to  be  grantees  under  Castro,  for  a 
confirmation  to  them  of  the  grant  in  question,  and  an  order  for, a  decree 
confirming  the  claim  made  by  the  district  court  on  appeal.  This  evi- 
dence was,  probably,  inadmissible  in  this  stage  of  the  case,  at  least,  as 
not  being  in  rebuttal,  and  on  other  grounds  stated  in  the  objections. 
But  the  court  being  well  aware  of  the  facts,  as  a  part  of  the  public  judi- 
cial history  of  land  titles,  depending  on  Mexican  grants  in  California,  in 
which  one  of  the  judges,  at  least,  performed  a  conspicuous  part,  thought 
it  desirable  to  consider  all  the  known  facts  affecting  the  right  of  plain- 
tiffs to  recover.  Plaintifl's  claiming  to  be  prior  grantees  under  Castro, 
and  not  claiming  under  the  petitioners,  or  to  be  in  privity  with  them, 
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insist  that  the  only  object  of  the  proceedings  for  confirmation  is  to  de-  • 
termine  what  lauds  are  public;  that  this  confirmation  settled  the  ques- 
tion that  th^  grant  to  Castro  is  valid;  that  the  lands  are  not  public;  that 
the  confirmation  inures  to  the  benefit  of  the  party  who  has  the  title  of 
Castro,  and  that  they,  being  the  prior  grantees  of  Castro,  it  inures  to 
their  benefit  and  entitles  them  to  recover. 

It  has  been,  undoubtedly,  often  stated  by  the  courts,  that  the  primary 
object  of  the  act  of  1861,  and  proceedings  under  it,  was  to  ascertain 
what  lands  were  public,  and  to  afford  the  owners  of  lands  under  Mexi- 
can grants  some  ready,  cpnvenient  and  reliable  muniment  and  evidence 
of  title,  and  that  the  court,  in  these  proceedings,  had  nothing  to  do  with 
settling  the  conflicting  rights  of  parties  arising  out  of  the  derivative  title 
from  the  original  grantee;  that  it  was  only  interested  in  the  derivative 
title  so  far  as  to  see,  that  it  had  before  it  parties  entitled  to  be  heard. 
But,  as  to  tlie  other  branches  of  the  proposition,  the  decisions  of  the 
courts  are  all  against  the  plaintiffs.  The  result  of  the  oft-repeated  de- 
cision is,  that  the  confirmation  and  a  patent  in  pursuance  of  it,  vests  the 
legal  title  in  the  confirmee;  and  that,  if  other  parties,  who  have  failed 
to  present  their  claim  for  confirmation,  have  any  rights  as  against  the 
cohfirinees,  they  are  but  equities,  and  can  only  be  enforced  by  a  bill  in 
equity;  that  their  title^  whatever  it  may  be,  is  not  a  legal  title,  upon 
which  a  recovery  in  ejectment  can  be  had.  Even  a  confirmation,  with- 
out a  patent,  does  not  vest  the  legal  title,  but  only  gives  the  l^al  right 
to  the  title,  and  to  a  patent  in  pursuance  thereof.  The  title  derived  un- 
der a  confirmation  cannot  be,  collaterally,  attacked  in  an  action  of  eject- 
ment. Such  is  the  result  of  the  decision  in  Beard  v.  Federy^  3  Wall. 
489  et  seq. 

In  Foeler  v.  Moraj  98  U.  S.  425,  the  supreme  court  holds  that,  "in 
actions  of  ejectment  in  the  United  States  courts,  the  strictest  legal  title 
prevails.  If  there  are  eqvMes  which  would  ehow  the.  right  to  be  in  another, 
these  can  oiily  be  considered  on  the  eqwUy  side  of  the  federal  courts,^^    Id.  428. 

Carpentier  v.  Montgomery,  13  Wall.  480,  presents  the  precise  question 
now  involved.  A  grant  had  been  made  to  Luis  Peralta,  who  having 
died,  the  sons,  presented  a  claim  under  the  grant,  and  as  evidence  of 
their  derivative  title,  what  was  afterward  allegefi  to  be  a  firaudulent  will. 
The  title  was  confirmed  and  patented  to  the  confirmees.  Grantees  of 
the  sisters,  also,  claiming  under  the  father,  the  same  source  of  title  as 
the.  sons,  brought  suit  in  ejectment  to  recover  from  the  grantees  of  the 
patentees.  The  same  claim  was  made,  as  in  this  case,  that  the  title  to 
the  rancho  was  a  perfect  title,  not  needing  confirmation.  If  not,  that 
the  confirmation,  and  patent  only  segregated  the  land  from  the  public 
land,  and  determined,  that  the  grant  was  valid,  and  that  the  govern- 
ment bad  no  interest;  that  the  title  inured  to  the  benefit  of  whomso- 
ever,, had  the  derivative  right  from  the  original  grantee, — ^and  that  this 
right  could  be  shown  in  an  action  of  ejectment  against  the  party  claim- 
ing under  the  patent.  But  these  positions  were,  directly,  overruled  by 
the  supreme  court.  After  holding  tha,t  the  title  was  not  perfect,  and  re- 
quired confirmation,  the  court  said: 
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•  "  But  it  is  contended,  that  the  oonflrniation  of  the  title  inured  to  the  bene- 
fit of  the  parties  really  interested,  both  at  law  and  in  equity,  and  not,  merely, 
to  the  benefit  of  the  confirmees.  This  is,  undoubtedly,  true,  so  far  as  the  seg- 
regation of  the  lands  from  the  public  domain,  and  the  extinguishment  of 
the  government  title,  or  claim  of  title  is  concerned;  but,  as  it  respects  the 
legal  estate,  the  confirmation  inures  to  t?ie  confirmees  alone.  The  eighth, 
and  ninth  sections  of  the  act  require  the  claimant  to  show,  not  only,  the  orig- 
inal title,  but  his  own  title  by  deraignraent  therefrom.  Having  established 
these,  the  object  of  the  inquest  is  attained.  It,  satisfactorily  appears,  that 
the  land  does  not  belong  to  the  government,  and  the  claimant  appears  to  be 
tlie  person  prima  fade  entitled  to  the  legal  title.  Hence,  the  thirteenth  sec- 
tion goes  on  to  declare,  that  for  all  claims,  finally,  confirmed,  a  patent  shall 
issue  to  the  claimant^  upon  his  presenting  to  the  general  land-office,  an  au- 
thentic  certificate  of  such  confii:mation,  and  a  plat,  or  survey  of  the  said 
land,  duly  certified  and  approved  by  the  surveyor  general  of  California, 
whose  duty  it  shall  be,  to  cause  all  private  claims,  which  shall  be,  finally, 
confirmed,  to  be,  accurately,  surveyed,  and  to  furnish  plats  of  the  same. 
This  language  is  utterly,  irreconcilable  with  the  hypothesis,  that  the  legal 
estate  devolves^  upon  tTie  confirmation,  to  any  other  parties  than  the  con- 
firmees. The  patent  is  to  be  given  to  fhem,  and  tTie  legal  title  cannot  be  sep- 
arated  from  the  patent.  ^  It  is  true,  that  the  fifteenth  section  of  the  act  de- 
clares, that  the  decree  of  confirmation  shall  be  conclusive  between  the  United 
States,  and  the  claimants,  only,  and  shall  not  affect  the  interests  of  third  per- 
sons. But  this  was  intended  to  save  the  rights  of  third  persons,  not  parties 
to  the  proceeding,  who  might  have  Spanish  or  Mexican  chiims,  independent 
of,  or,  superior  to,  that  presented  by  the  claimant,  or  the  equitable  rights  of 
other  parties  having  rightful  claims  under  the  title  confi/med.  The  former 
class,  could  still  present  their  claims  without  prejudice,  within  the  time  lim- 
ited by  the  statute.  The  latter  class,  those  equitably  entitled  to  rights  in  the 
land,  under  the  title  confirmed,  were  not  to  be  cut  off.  Their  equities  were 
reserved.  But  they  must  seek  them  by  a  proceeding  appropriate  to  their 
nature  and  condition.  The  legal  title  is  vested  in  the  confirmees,  or  will  be, 
when  the  requisite  conditions  are  performed.  It  is  not  in  these  equitable 
claimants.  They  cannot  maintain  an  action  of  eijectment  against  the  con- 
fii-mees,  or  those  claiming  under  them;  but  must  go  into  equity,  where  their 
rights  can  be  properly  investigated  with  a  due  regard  to  the  rights  of  oth- 
ers."   Id.  494,  495. 

The  court  cites,  as  establishing  this  doctrine,  Wilson  v.  Ool^to,  31  Cal. 
420;  Estrada  v.  Murphy,  19  Cal.  272;  Banks  v.  Moreno,  89  Cal.  233; 
Beard  v.  Federy,  3  Wall.  478;  and  Townsend  v,  Greeley,  5  Wall.  326,— in 
which  last  case  it  is  said:  "The  confirmation  only  inures  to  the  benefit 
of  the  confirmee,  so  far  as  the  legal  tide  is  concerned.  It  establishes  the 
l^al  title  in  him,  but  it  does  not  determine  the  equitable  relation  be- 
tween him  and  third  parties."     Id.  335. 

So,  after  using  language  similar  to  the  preceding,  the  court  in  Estrada 
V.  Murphy,  19  Cal.  272,  adds: 

"It  matters  not  whether  the  presentation  was  made  by  the  confirmee,  in 
his  own  name,  in  good  faith,  or  with  intent  to  defraud  the  actual  ovmer  of 
the  claim,  [as  alleged  in  this  case;]  a  court  of  equity  will  control  the  legal 
title  in  his  nands  so  as  to  protect  the  just  rights  of  others.  But  in  ejectmentt 
the  legal  title  mibst  control.** 

See,  also,  Singleton  v.  Tauchard,  1  Black,  842. 
Y.30F.no.8— 86 
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So  in  Brown  v.  BracJcett,  21  Wall.  888,  it  was  claimed  on  the  princi- 
ples asserted  by  plaintiffs,  that  because,  a  claim  to  part  of  a  grant  had 
been  confirmed  to  one  petitioner,  this  was  a  recognition  by  the  govern- 
ment of  the  validity  of  the  whole  grant,  and,  that  one  who  had  not  pre- 
sented his  claim  for  confirmation,  holding  under  the  original  grantee  of 
another  part  of  Ihe  ranch,  embraced  in  the  confirmation,  might  invoke  the 
decree  of  confirmation,  to  establish  his  title.  Upon  this  proposition  the 
court  says: 

"It  is,  undoubtedly,  true,  as  contended  by  counsel,  that  the  tribunals  of  the 
United  States  in  acting  upon  grants  of  land  in  California  of  the  former  Mex- 
ican government,  under  the  act  of  1851,  were  concerned,  only,  with  the  valid- 
ity of  the  grants;  as  they  came  from  that  government,  and  were  not  inter- 
ested in  any  derivative  titles  from  the  grantees,  further  than  to  see,  that  the 
parties  before  them,  were  bona  fide  claimants  under  the  grants.  And  it  is, 
also  true,  that  the  decrees  of  confirmation, — and  the  patents  which  followed, 
inured  to  the  benefit  of  all  persons  deriving  their  interests  from  the  confirmees. 
But  in  these  positions,  there  is  nothing  which  gives  countenance  to  the  pre- 
tensions of  the  plaintiff  in  this  case.  Every  conflrmation  is  limited  by  the  eao- 
tent  of  tfie  claim  made. " 

And  the  court  closes  its  opinion  as  to  the  effect  of  confirmation,  thus: 

"After  the  full  and  elaborate  consideration  which  has  been  heretofore  given 
in  this  court,  in  the  numerous  cases  before  it,  to  Mexican  grants  in  Califor- 
nia, we  do  not  feel  ealled  upon  to  say  more  as  to  the  effect  of  a  confirmation 
of  claims  under  them.  Every  conceivable  point  respecting  these  grants,  their 
validity,  their  extent,  and  the  operation  of  decrees  confirming  claims  to  land 
under  them,  has  been  frequently  examined;  and  the  law  upon  these  mibjects 
has  bee(h  repeated  even  to  toearisom^ness." 

See,  also,  £mmrv.  Penniman,  26  Cal.  122;  Hartley  v.  Brawn,  46  Cal. 
203;  HarOey  v.  Brawn,  51  Cal.  467;  O'Cannellv.  Dougherty,  32  Cal.  458. 

Other  cases  might  be  cited  to  the  same  effect,  but  surely  these  are  enough 
to  establish  the  rule,  that  a  party  claiming  by  derivative  title  from  a 
Mexican  grantee,  of  an  imperfect  equity,  who  has  not  presented  his  claim 
for  confirmation,  cannot  maintain  ejectment  against  another  party  claim- 
ing under  the  same  grant  by  adverse  derivative  title,  who  has  presented 
his  claim,  and  had  it  confirmed,  whether  he  has  acted,  fraudulently,  or 
otherwise. 

Counsel  for  plaintiff  have  earnestly  pressed  upon  the  attention  ot  the 
court  the  case  of  SUinhack  v.  Stewart,  11  Wall..  569,  in  connection  with 
that  of  Houghton  v.  Jones,  1  Wall.  705,  as  sustaining  their  views  upon 
the  points  made  by  them,  and,  especially,  that  the  confirmation  to  Bis- 
sell  and  Aspenwall  inures  to  their  benefit;  but,  in  our  judgment,  they 
afford  no  support  to  any  of  their  positions. 

In  Steinbach  v.  Stewart,  Pena  obtained  a  grant  in  1840,  which  was  ap- 
proved by  the  departmental  assembly  in  1845.  He  conveyed  his  inter- 
est to  Vallejo,  who,  on  August  12,  1846,  conveyed  a  portion  to  Hoep- 
pener.  On  March  2,  1853,  after  his  conveyance  to  Hoeppener,  Vallejo 
presented  his  claim  under  the  grant,  under  the  act  of  1851,  and  it  was 
confirmed  on  July  13,  1859.     The  decree  expressly  provided  as  follows: 
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"  Provided,  that  this  confirmation  of  the  above  land  to  the  s^id  M.  G.  Val- 
lejo  shall  be  without  prejudice  to  the  rights  of  the  legal  representatives  of 
Lazaro  Pena,  the  original  grantee,  or  whoever  may  be  entitled  to  said  lands 
under  him:  and  said  confirmation  to  said  Vallejo  shall  inure  to  t?ie  benefit  of 
any  person  or  persons  who  may  ovm  or  he  entitled  to  said  land  by  any  title, 
either  at  law  or  in  equity,  deilved  from  the  original  grantee  by  deed,  devise, 
descent,  or  otherwise." 

The  conveyance  to  Hoeppener  was  indorsed  on  the  expediente^  and  thus 
constituted  a  part  of  the  record  in  the  case  for  confirmation.  The  contest 
was  between  the  grantees  of  Hoeppener  and  subsequent  grantees  of  Val- 
lejo, under  deeds  covering  the  whole  premises.  The  court  simply  held 
that,  under  the  express  terms  of  this  provision  of  the  decree,  the  con- 
firmation inures  to  the  benefit  of  Hoeppener,  who  was  a  prior  grantee  of 
the  petitioner  and  nominal  confirmee,  Vallejo,  of  the  lands  which  he, 
(Vallejo)  conveyed,  (to  Hoeppener; )  and  that  the  grant  was  also  imper- 
fect. "  But  when  afterwards  the  district  court  confirmed  the  land  to  him 
[Vallejo,]  the  confirmation  inured  to  the  benefit  of  his  prior  grantee.  It  was 
not  the  acquisition  of  a  new  title,  but  the  establishment  of  his  original 
right,  and  this  was  expressly  decreed  by  the  proviso  already  quoted.  By  that 
it  was  adjudged  that  the  confirmation  should  inure  to  the  benefit  of  any 
person  or  persons  who  owned  or  were  entitled  to  the  lands  by  any  title 
in  law  or  in  equity,  derived  from  the  original  grantee  by  deed,  devise, 
descent,  or  otherwise.  If,  therefore,  Hoeppener,  or  his  grantees,  held 
any  such  title,  it  was  confirmed  to  them  as  trvly  as  if  he,  or  theyy  had  been 
petitioners  for  mch  confirmation.  Now,  it  is  in  virtue  of  this  decree  of  the 
district  court  that  the  plaintiff  claims.  He  has  no  standing  without  it. 
Asserting  his  rights  through  it,  the  law  will  not  permit  him  to  repudiate 
any  part  of  its  provisions."  The  court  further  adds:  "The  proviso  was, 
therefore,  nothing  more  than  the  declaration  of  what  would  have  been 
the  legal  effect  of  the  decree  without  it." 

Undoubtedly,  this  is  so.  Had  the  grant,  now  in  question,  been  pre- 
sented by  Castro  and  confirmed  to  him,  undoubtedly,  it  would  have  in- 
ured to  the  benefit  of  whoever  had  the  derivative  legal  title  from  him,  as 
the  decree  in  favor  of  Vallejo  inured  to  the  benefit  of  his  grantees,  the 
one  having  the  first  valid  conveyance  from  Vallejo  taking  the  title.  But 
that  is  not  this  case.  The  petition  was  not  by  Castro,  nor  for  any  con- 
firmation to  him.  It  was  to  one  set  of  his  alleged  grantees  that  the  claim 
was  confirmed,  and  the  confirmation  inured  to  them  and  their  own  grant- 
ees only;  not  to  other  parties  not  claiming  under  or  in  privity  with 
them.  Their  claim,  which  was  confirmed,  was  not  in  subordination, 
but  adverse  to  that  of  plaintiffs.  The  plaintiffs'  failure  to  present  their 
adverse  claim  worked  an  abandonment,  and  their  right  wholly  lapsed, 
unless  they  can  establish  equities  against  the  confirmees  and  those  claim- 
ing under  them. 

The  case  of  Houghton  v.  Janes,  supra,  only  decides  that  the  supreme 
court  will  not  consider  a  question  as  to  the  character  of  the  title  which 
was  not  presented  in  the  court,  below,  and  dpes.not  ari^e  on  the  record* 
It  decides  nothing  pertinent  to  this  case.     The  grant  to  Castro  being 
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inchoate  and  not  definitely  valid,  the  l^al  title  still  remains  in  the 
United  States.  No  patent  has  as  yet  been  issued  to  the  confirmees^  Bissell 
and  Aspen  wall;  but,  had  it  issued  to  them,  it  still  would  have  inured  to 
the  benefit  of  the  United  States,  their  grantees,  under  the  conveyance 
from  Bissell  and  Aspenwall,  introduced  by  plaintiffs,  to  whom  it  would 
have  immediately  returned  through  them.  Had  the  patent  issued  to  the 
confirmees,  Bissell  and  Aspenwcdl,  and  no  conveyance  been  made  to  the 
United  States,  the  legal  title  would  have  been  in  them,  under  the  au- 
thorities cited.  Plaintiffs  could  not  have  maintained  ejectment  against 
them.  A  conveyance  to  the  United  States  from  the  patentees  would  put 
the  United  States  in  no  worse  position,  in  respect  to  maintaining  an  ac- 
tion at  law,  than  that  occupied  by  their  grantors. 

But  there  has,  as  yet,  been  not  only  no  patent  issued,  but  no  final  de- 
cree of  confirmation  has  been  entered.  True,  there  was  an  order  for  a 
decree  made  as  long  ago  as  March  2,  1857,  but  no  decree  in  pursuance 
of  the  order  has  yet  been  entered.  There  is  no  final  decree,  and  there 
never  has  been  one,  from  which  an  appeal  could  be  taken  to  the  supreme 
court.  The  matter  is  still  &uh  judice.  There  being  no  dispute  as  to  the 
conveyances  of  whatever  interest  Bissell  and  Aspenwall  had,  the  United 
States,  as  the  case  now  stands,  as  they  were  when  the  order  for  a  decree 
was  made,  are,  substantially,  both  petitioners  and  defendants,  and  the 
management  of  both  sides  of  the  case  is  under  their  control.  There  is 
nothing  to  hinder  them  to-day  from  going  into  court,  and  upon  consent 
of  parties,  have  the  order  for  a  decree  of  confirmation  set  aside,  and  the 
whole  proceeding  dismissed,  whereby  the  title  under  the  grant  would 
wholly  fail;  or  from  having  the  decree  entered  in  pursuance  of  the  order. 

While  the  case  so  remains  aitft  judicCy  the  legal  title  cannot  pass  out  of 
the  United  States  to  the  rightful  holders  of  the  inchoate  grant  other  than 
the  United  States,  whoever  they  may  be;  and  the  United  States  stand  in 
an  impregnable  position  on  that  legal  title,  whether  as  original  holders^ 
or  as  grantees  of  the  confirmees  against  any  assaults  in  an  action  of  eject- 
ment by  those  holding  only  equities,  even  though  the  legal  title  be  held 
by  the  United  States  in  trust  for  those  having  tihe  equitable  right  to  the 
land.  The  cedwi  que  trusty  cannot  sue  his  trustee,  in  possession,  holding 
the  legal  title,  and  recover  the  land  in  ejectment.  Under  the  views  ex- 
pressed, it  appears  plain  to  us,  that  this  action  cannot  be  maintained, 
even  assuming  that  the  grant  to  Castro  is  regular,  genuine  and  valid  to 
pass  an  inchoate  title. 

We  might  well  stop  here,  and  rest  our  decision  in  favor  of  the  defend- 
ant upon  the  law  applicable  to  the  undisputed  and  assumed  facts.  But 
the  genuineness  of  that  grant  is  assailed,  and  as  we  think,  successfully, 
by  the  defendant.  That  the  allied  grant  is  in  the  handwriting  of  Al- 
varado,  and  that  the  signature  of  Alvarado  is  genuine,  there  is  no  doubt* 
This  fact  is  not  disputed  by  the  defendant.  But  it  is  claimed,  that  the 
document  was  not  executed  at  the  time  it  bears  date,  or  prior  to  1850, 
long  after  Alvarado  ceased  to  be  governor,  and  after  the  transfer  of  Cal- 
ifornia to  the  United  States.  There  was  no  direct  testimony  introduced, 
except  that  of  Alvarado,  himself,  tending  to  show  that  this  grant,  was 
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in  existence,  or  was  seen  by  any  body  prior  to  some  time  in  the  spring 
of  1850,  and  much  tending  to  show  that  it  was  not.  The  affirmative  of 
the  proposition,  that  it  was  executed  at  the  time  it  bears  date,  re^ts 
solely  upon  the  presumption,  that  an  instrument  was  executed  at  the 
time  it  bears  date  and  the  testimony  of  Alvarado.  The  presumption, 
alone,  is  of  little  force,  when  the  fact  is  contested  upon  any  plausible 
ground,  and  there  is  testimony  to  the  contrary. 

We  will  first  consider  the  testimony  tending  to  establish  the  affirma- 
tive of  the  proposition.  Alvarado  is  dead,  and  his  testimony  taken  be- 
fore the  board  of  land  commissioners,  is  introduced,  to  establish  the  date 
of  the  execution  of  the  document;  and  this  is  the  only  direct  testimony 
upon  the  point.  Alvarado  was  shown  the  paper  containing  the  prelim- 
inary permission  to  occupy  by  Jimeno  on  one  side  of  the  half  sheet  of 
paper,  and  the  alleged  grant  in  question  on  the  other,  and  then  asked  the 
question:  "State  if  you  know  the  handwniing  and  rignaturea  to  said  docu- 
ment. If  yea,  state  your  means  of  hrwwledge  and  alio  whether  they  are  gen'- 
uinef  to  which  he  replied:  "I  know  the  handwriting  of  Manuel  Jimeno, 
and  Jos6  Y,  Fernandez.  I  have  seen  them  both  write,  and  their  signa- 
tures, as  they  here  appear  are  genuine.  And  this  ia  also  my  own  proper  sig^ 
nature^  which  I  signed  here  at  the  time  the  paper  v?a8  dcded,^ 

This  is  the  only  statement  made  by  him,  as  to  when  the  paper  was 
signed.  It  was  a  voluntary  statement  as  to  this  particular  fact,  of  an, 
apparently,  swift  witness;  for  he  was  not  asked  when  it  was  signed. 
Taken,  literally,  he  does  not  say,  it  was  signed  at  the  time  "ii  hears  daie,^^ 
but  at  "the  time  the  paper  was  dated,**  that  is  to  say,  at  the  time  he 
dated  the  paper,  or  wrote  the  date,  which  might  have  been  in  1850,  or 
any  other  time,  as  well  as  in  1841.  Whether  this  was  deliberately  de- 
signed to  be  equivocal,  we  do  not  know,  but  for  the  purpose  in  hand, 
take  it  as  a  statement,  that  it  was  signed  at  the  date  it  bears. 

Further  on  he  was  asked:  "  Have  you  a  distinct  recollection  of  hxiving 
signed  the  document  which  has  been  exhibited  to  you  in  this  case?"  To 
which  he  replied:  ^^  I  do  not  remember  the  act  of  signing  it,  though  I  know  it 
is  my  signature,  and  that  I  did  sign  it,  I  have  no  doubt, ^  This  answer 
wholly  neutralized  his  previous  answer,  as  to  when  it  was  signed.  He 
is  satisfied  he  signed  it,  because  it  was  his  signature.  But  he  did  no% 
remember  the  act  of  signing.  If  he  did  not  remember  the  act,  itself,  he 
certainly  could  not  tell  the  particular  time,  when  the  act  was  performed; 
and  his  loose,  equivocal,  voluntary  answer,  as  to  time  goes  for  nothing. 
And  the  next  question  and  answer  strengthen  this  view:  "Where  were 
you  when  you  did  sign  it?  Anmer.  I  oiught  to  have  been  at  the  place 
where  the  paper  is  dated.  I  ought  to  be  in  Monterey;"  not  that  he  was 
there.  "Do  you  recollect,  positively,  where  you  were  when  you  signed 
said  document?  Ansy}er.  I  recollect  what  I  have  already  answered. 
Do  you  decline  to  give  a  direct  answer  about  your  recollections?  I  do 
not.  Then  answer  the  question,  whether  you  remember  where  you  were 
when  you  signed  it?  I  would  say  independent  of  the  document  as  a 
means  of  refreshing  my  memory  that  I  was  at  Monterey.  In  what  house 
at  Monterey  7    I  do  not  remember.     Do  you  know,  independent  of  the 
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wording  of  the  instrument  that  you  signed  it  at  Monterey?  I  do  know 
that  I  did  sign  it  in  Monterey,  independent  of  the  wording  of  the  document. 
By  what  circumstances  do  you  recollect  it?'  Because  I  was  governor, 
and  I  was  at  the  head  of  the  department,  at  the  seat  of  government  at 
the  time.  Who  was  secretary  at  the  time?  I  think  Jimeno  was."  After 
sheltering  himself  from  answering  sundry  other  question  under  the  usual 
phrase  of  a  prevaricating  witness,  "I  do  not  remember,"  he  was  asked: 
"Why  did  you  lorite  this  grant?  I  did  it  because  I  chose  to,  and  had 
the  authority  to  do  it.  In  whose  presence  did  you  write?  I  do  not 
remember.  Do  you  recollect  having  vnitten  U  t  Ansioer.  I  do  not  remember 
the  act  of  writing  it.'* 

This,  with  many  other  evasive  answers,  and  "I  do  not  remember," 
constitute  his  entire  testimony  as  to  the  time  when  this  grant  was  exe- 
cuted. Although  Alvarado  was  at  the  time  in  question  somewhat  lavish 
in  making  grants  of  islands  to  his  near  relatives  and  subordinates,  it  re- 
quires no  small  tax  upon  one's  credulity  to  believe  that  he  did  not,  in 
fact,  perfectly  remember  every  circumstance  connected  with  this  grant. 
Up  to  his  time  grants  of  islands  were,  rarely,  if  ever  made.  It  is  not 
likely,  that  at  this  time,  he  was  so  overwhelmed  with  public  cares,  that 
he  could  not  remember  the  circumstances  of  granting  to  his  brother-in- 
law  an  island  containing  nine  square  miles,  lying  almost  within  sight  of 
his  own  residence  when  at  home.  It  is  inconvenient  to  bring  too  many 
particulars  into  view,  if  olie  is  testifying  falsely. 

Manifestly,  Alvarado's  testimony  is  little  short  of  worthless,  to  estab- 
lish the  affirmative  of  the  contested  issue  between  the  contending  parties. 
He  confessedly,  did  not  remember  the  act  of  writing  hia  signature,  or  of 
making  the  grant.  He  so  directly  says,  and  when  pressed  repeated  the 
statement.  Consequently,  it  is  impossible,  that  he  should  know  the 
time,  when,  or  the  place  where,  the  act  was  performed.  He,  evidently, 
concludes,  or  pretends  to  conclude,  that  he  wrote  it,  from  the  fact  that 
he  found  his  handwriting  there,  and,  he  infers  that,  it  was  done  at 
Monterey,  which  was  his  official  residence,  and  he  should,  ordinarily, 
have  been  there.  But,  had  he  been  there,  the  grant,  as  was  the  universal 
custom  would  have  been  written  by  the  chief  clerk,  Francisco  Arce,  and 
as  was,  also,  the  universal  custom,  the  grant  would  have  been  attested 
by  the  secretary,  Jimeno. 

Hopkins,  the  best  informed  man  now,  or  ever,  in  California,  on  this 
subject,  who  has  made  it  almost  a  life-long  study,  testified  that  he  did 
not  remember  an  instance  of  an  unquestionably  genuine  grant,  where  the 
grant  was  written  on  the  back  of  the  provisional  concession,  or  not  at- 
tested by  the  signature  of  the  secretary.  But,  as  has  been  shown  in  other 
cases,  wherein  the  grants  were  charged  to  have  been  fabricated  by  Alva- 
rado after  the  acquisition  of  California,  Alvarado's  testimony  is  unreli- 
able. It  has  been  so  adjudged  by  the  supreme  court.  Thus,  in  the 
case  of  the  grant  to  Angel  island,  dated  about  the  time  the  grant  of  this 
island  purports  to  have  been  made,  the  supreme  court  wholly  discred- 
ited Alvarado's  testimony.  And  in  the  case  of  the  grant  of  Yerba  Buena 
island,  made  by  Alvarado,  to  Jose  Castro,  another  brother-in-law  and  a 
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brother  of  Victor  Castro,  the  alleged  grantee  of  Mare  island,  Alvarado 
testified  in  positive  terms,  that  he  made  the  grant  in  1838,  in  which  he 
was  supported  by  the  testimony  of  several  of  the  Castros.  The  grant 
was  nevertheless,,  rejected.  U.  S.  v.  Polack,  Hoff.  286.  With  reference 
to  the  character  and  credibility  of  Alvarado's  testimony,  in  the  Case  of 
Angd  Idandy  long  after  the  present  case  was  disposed  of  by  the  board  of 
land  commissioners,  and  by  the  district  court  on  appeal,  the  supreme 
court  of  the  United  States  said: 

"Governor  Alvarado  testified,  that  his  signature  to  the  grant  was  genuine* 
and  that  he  gave  it  at  the  time  of  its  date.  In  effect  the  other  witness  tes* 
tifled,  that  he  was  acquainted  with  the  handwriting  of  the  governor,  and,  alsot 
with  that  of  the  secretary,  and  that  they  were  genuine.  Where  no  record  ev- 
idence is  exhibited,  the  mere  proof  of  handwriting  by  third  persons,  who  did 
not  subscribe  the  instrument  as  witnesses,  or  see  it  executed  is  not  sufficient 
in  this  class  of  cases  to  establish  the  validity  of  the  claim,  without  some  other 
confirmatory  evidence.  But  the  testimony  of  (Jovemor  Alvarado  stands  upon 
a  somewhat  different  footing.  His  statements  purport  to  be  founded  upon 
knowledge  of  what  he  affirms,  and  if  not  true,  they  must  be  wUlfully  false, 
or  the  result  of  an  imperfect  or  greatly  impaired  and  deceived  recollection. 
Besting,  as  the  claim  does,  in  a  great  measure,  so  far  as  the  genuineness  of 
the  grant  is  concerned,  upon  the  testimony  of  this  witness,  we  have  exam- 
ined his  deposition  with  care,  and  think  proper  to  remark,  that  it  discloses 
facts  and  circumstances  which  to  some  extent  affect  the  credit  of  the  witness. 
By  his  maimer  of  testifying,  as  there  disclosed,  he  evinces  a  strong  bias  in 
favor  of  the  party  calling  him,  as  is  manifested  throughout  the  deposition. 
Some  of  his  answers  are  evasise;  others  when  compared  with  preceding  state- 
ments in  the  same  deposition,  are  contradictory;  and  in  several  instances  he 
refused  altogether  to  answer  the  questions  propounded  on  cross-examination. 
Suffice  it  to  say,  without  entering  more  into  detail,  that  we  would  not  think  his 
testimony  sufficient  without  some  corroboration  to  entitle  the  petitioner  to  a 
confirmation  of  his  claim."     U.  S.  v.  Osio,  28  How.  280. 

These  observations  of  the  supreme  court,  are  as  pertinent  to  Alvarado's 
testimony  in  this  case,  as  to  that,  then,  before  the  court.  Only,  in  this 
case,  he  is  much  less  positive,  and  does  not  remember  the  act  of  makitig 
the  grant  at  all. 

The  only  other  supporting  testimony  introduced  in  this  case,  that  even 
remotely,  bears  upon  the  date  of  the  execution  of  this  instrument,  is,  a 
looso  reply  of  Castro  to  a  question  introductory  to  matters  relating  to  his 
possession  of  the  island,  apparently  not  designed,  and,  certainly,  not 
calculated  to  elicit  an  answer  to  prove  the  date  of  this  particular  grant. 
After  having  stated  in  answer  to  a  question,  that  he  knew  Mare  island, 
its  situation,  etc.,  he  was  asked:  "When  did  you  first  know  the  island, 
called  ^Mare  Island?'  Answer.  At  the  time  I  received  the  grant  from 
the  Mexican  government.  When  was  that?  A.  In  1841.  What  did 
you  do  about  the  island  in  1841?  I  took  fifty  mares,  ten  horaes  and 
two  burros  to  the  island."  And  to  the  first  cross-interrogatory  by  de- 
fendants: "You  occupied  that  place,  Mare  island,  from  the  time  you  got 
it  from  the  government  up  to  the  time  that  you  sold  it?  A.  I  occupied 
that  island  the  same  year  the  government  conveyed  it  to  me.  I  kept  all 
my  mares,  horses  and  jackasses  there^" 

Now  this  has  little;  or  no  tendency  to  prove  the  date  of  the  execution, 
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or  the  fact  of  execution  itself,  of  the  grant  in  question.  No  direct  at- 
tempt was  made  to  prove  by  this  witness,  either  the  execution  of  the 
grant  by  Alvarado,  or  the  date  of  its  execution.  No  question  was  asked 
him  upon  either  of  these  points.  The  testimony  was  directed  to  prov- 
ing occupation.  These  answers,  except  the  words  "in  1841,"  are  as  ap- 
plicable to  the  preliminary  permission  to  occupy  given  by  Jimeno,  gov- 
ernor ad  irUerim,  in  the  fall  of  1840,  as  to  the  dleged  grant  of  Alvarado 
bearing  date  May  20,  1841.  And  it  must,  necessarily,  have  related  to 
the  provisional  permission  to  occupy,  and  not  the  final  grant,  otherwise 
it  is  manifestly  mitrue,  for  he  did  know  Mare  island  in  1840,  when  he 
petitioned  for  it,  and  obtained  provisional  permission  to  occupy.  Alva- 
rado says  in  his  testimony,  read  in  evidence:  ^'  I  was  well  satisfied  said 
Castro  occupied  said  island  before  he  obtained  mid  grarUy^ — ^meaning  the 
grant  in  question  signed  by  Alvarado. 

If  we  are  permitted  to  notice  this  part  of  tlie  record  of  the  Mare  Idand 
Case  in  the  district  court  on  appeal  from  the  land  commissioners,  with 
which  we  are  all  familiar,  but  which  part  was  not  formerly  introduced 
in  evidence,  we  find,  that,  Castro's  brother  Jose,  testified,  that  "Vic- 
tor Castro  occupied  it  in  the  year  1840  by  putting  mares  and  horses  on 
it;"  that  he  himself  helped  put  them  on  the  island;  that  he  thought 
it  was  in  October  or  November,  1840,  (which  is  about  the  date  of  the 
permission,)  as  the  rainy  season  had  commenced,  and  being  asked,  what 
grant  he  meant  when  he  said  the  horses  were  put  there  after  the  grant, 
he  said,  "I  mean  the  first  provisional  conoessior  by  Jimeno."  But 
whether  we  can  notice  this  testimony  or  not,  can  make  no  difierence, 
for  the  same  conclusion  is  inevitable  without  it.  Doubtless,  that  is  the 
grant  to  which  Victor  Castro  referred,  as  he  would,  naturally,  occupy  the 
premises  he  petitioned  for,  as  soon  as  permission  was  given.  He  seems 
to  have  been  in  a  hurry,  for  the  provisional  concession  was  made  even 
before  the  informe.  This  loose  answer,  to  a  loose  question,  apparently, 
intended  only  to  bear  upon  the  question  of  occupation,  46  years  after 
the  happening  of  the  event,  is  of  no  value  as  evidence,  to  prove  the  ex- 
ecution of  the  grant  by  Alvarado,  and,  still  less,  to  prove  the  time  of  its 
execution. 

The  testimony  of  Alvarado,  and  Victor  Castro,  quoted,  is  all  the  evi- 
dence introduced  in  the  case,  tending  to  prove  the  date  of  the  execution 
of  the  grant  in  question.  There  is  no  evidence  whatever,  in  the  Mexi- 
can archives,  that  this  grant  was  ever  issued  by  Alvarado  to  Castro. 
There  is  no  copy  of  the  grant,  and  no  note  or  memorandum  of  it  in  the 
Jimeno  or  Hartnell  index,  nor  does  it  appear  to  have  been  noted  in  the 
Toma  de  Razon,  or  any  of  the  records,  or  papers,  found  in  the  archives, 
and  no  note,  or  reference  to  it  in  any  of  the  records  of  proceedings  of  the 
departmental  assembly.  There  is  no  affirmative  evidence  at  all,  tend- 
ing, in  any  d^ree,  to  show  that  this  alleged  grant  was  noted  in  the 
Toma  de  Razon,  which  was  destroyed  by  fire  in  1851,  but  much  infer- 
ential testimony  to  the  contrary.  The  other  archives  are  still  in  exist- 
ence and  they  contain  no  allusion  to  the  grant. 

Upon  the  evidence  stated ,  alone,  if  there  were  no  other  grounds  of  £u»* 
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picion  as  lo  the  genuineness  of  the  allied  grant,  it  is  settled  by  numer- 
ous later  decisions  of  the  supreme  court,  that  this  grant  should  not  be 
oonfirmedj  and  as  strong  a  case,  at  least,  should  be  made  to  sustain  a  re- 
covery in  ejectment,  as  is  required  to  justify  a  confirmation.  Says  the 
court  in  PeraUa  v.  U.  S.,  8  Wall.  440: 

*'  The  Mexican  nation  attached  a  great  deal  of  form  to  the  disposition  of  Its 
lands,  and  required  many  things  to  be  done  before  the  proceedings  could 
ripen  into  a  grant.  But  the  important  fact  to  be  noticed  is,  that  a  record  was 
required  to  be  kept  of  whatever  was  done.  This  record  was  a  guard  «gainst 
fraud  and  Imposition,  and  enabled  the  government  to  ascertain  with  accuracy 
-what  portions  of  the  public  lands  had  been  alienated.  T?ie  record  was  the 
ffrantt  and  without  it  the  title  was  not  divested.  The  governor  was  required 
to  give  a  document  to  the  party  interested,  which  was  evidence  of  title,  and 
enabled  him  to  get  possession;  but  this  *  titulo '  did  not  divest  the  title,  un^ 
less  a  record  was  made  in  conformity  with  law.  Written  documentary  evi- 
€Unce»  no  matter  Iww  formal  and  complete,  or  how  toell  supported  by  the 
testimony  of  witnesses,  wUl  not  SMfflce,  if  it  is  obtained  from  private  hands, 
and  there  is  nothing  in  the  public  records  of  the  country  to  sliow,  that  such 
etndenee  ever  existed. " 

So,  also,  in  Romero  v.  U.  5.,  1  Wall.  744, 745,  the  rule  is  stated  thus, 
and  authorities  cited: 

''Suppose  it  be  conceded,  however,  that  the  probative  force  of  the  parol  tes-  - 
timony  is  not  overcome  by  the  contrary  tendency  of  the  written  evidence,  the 
concession  could  not  benefit  the  claimants,  because  the  case  is  one,  where 
there  is  no  record  evidence  of  any  kind  to  prove  either  the  existence,  or  the 
authenticity  of  the  grant  Assuming  that  state  of  the  case,  then,  it  falls,  di- 
rectly* within  the  class  of  cases,  where  confirmation  has  been  refused,  because 
there  was  no  record  of  evidence  to  support  the  claim." 

To  the  same  effect  are  U.  8.  v.  Cbmfctwton,  20  How.  64,  and  7  Sawy. 
693;  U.  S.  v.  Teschmaker,  22  How.  405;  U.  S.  v.  Pico,  Id.  406;  U,  S.  v. 
Vallgo,  Id.  416;  U.  S.  v.  Odo,  23  How.  273;  U.  S.  v  BoUm  Id.  350; 
Luco  V.  U,  8.,  Id.  543;  U.  8.  v.  Castro,  24  How.  350;  U.  8.  v.  VaJkjo,  1 
Black,  656;  Pico  v.  U.  8.,2  Wall.  282;  Palmer  v.  U.  5.,  24  How.  126; 
U.  8.  v.  Knight,  1  Black,  251. 

Thus  the  afl&rmative  proof,  considered  of  itself,  fails  to  establish  the 
genuineness  of  this  grant  under  these  rules  laid  down  by  the  supreme 
court  which  are  binding  on  this  court. 

But  there  are  other  opposing  facts  which  greatly  strengthen  the  case 
against  the  genuineness  of  this  grant,  to  which  we  will  now  call  atten- 
tion. In  Cambuston^s  Chse,  the  supreme  court  twice  refer  to  the  fact,  as 
one  of  great  significance,  that,  in  the  language  of  the  court,  "although 
purporting  to  be  made  on  the  twenty-third  of  May,  1846,  it  [the  grant] 
was  unknown  to  any  person  besides  the  grantor  himself,  and  another  in- 
terested party,  till  filed  among  the  public  archives,  tenth  July,  1850, 
after  the  cession  of  California  by  Mexico  to  this  government."  U.  8. 
v.  CambusUm,  20  How.  61,  64. 

This  ^^ras  a  period  of  but  four  years.  In  the  present  case,  although 
there  was  an  anxious  inquiry  for  a  final  grant,  as  early  at  least,  as  in 
1847  to  1848,  there  is  no  evidence,  that  anybody  ever  saw  the  grant  in 
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question,  or  knew  of  its  execution  or  purport,  until,  to  the  surprise  of 
the  parties,  who  claimed  whatever  interesfi  Castro  ever  had  in  the  island, 
it  unexpectedly,  turned  up  in  the  hands  of  Frisbie  in  the  late  spring  or 
early  summer  of  1850, — ^nine  years  after  it  had  been  made,  and  three 
years  after  it  had  been  so  diligently  sought.  There  was  no  positive,  un- 
equivocal evidence  introduced  that  even  Alvarado,  or  Castro,  ever  saw  it 
before  1850.  True,  Alvarado  voluntarily  said  he  signed  it  "when  it 
it  was  dated," — that  is,  literally,  he  signed  it  when  he  dated  it;  yet  he 
afterward,  said  twice,  that  he  had  no  recollection  of  the  act  of  signing, 
and  the  result  of  the  evidence  is,  that  he  only  inferred  that  he  signed  it 
at  the  time,  and  at  the  place  where  it  purported  to  have  been  executed  from 
the  fact,  that  the  grant  was  in  his  handwriting,  and  the  signature  was 
his,  and  Monterey  was  his  official  residence  at  that  time,  and  he  ought 
to  have  been  there. 

What  little  was  loosely  said  by  Castro  in  proving  his  possession 
and  occupation,  which  was,  undoubtedly,  taken  under  the  permission 
granted  by  Jimeno,  is  still  less  significant.  It  does  not  even  appear, 
that  Castro  ever  saw  this  grant  till  the  trial  of  this  case,  or  even,  then, 
for  it  was  not  shown  to  him,  and  he  was  not  examined  upon  it.  If  it  were 
necessary  for  the  court,  on  the  evidence  in  this  case,  to  decide  whether 
Alvarado  ever  in  fact  saw  this  grant  before  1850,  and  whether  Castro 
ever  saw  it  before  the  trial  of  this  case,  or  at  any  time,  it  would  be 
difficult  to  find,  satisfactorily,  in  the  affirmative  on  either  proposition. 
There  is  no  evidence  that  Bryant  ever  saw  or  heard  of  this  grant.  There 
is  evidence  tending  to  show  that  Bryant  settled  upon  the  island,  claim- 
ing a  possessory  right;  that  he  found  it  occupied  by  Castro's  stock;  and 
that  he  finally  purchased  Castro's  interest,  whatever  it  was,  in  this  island, 
containing  between  5,000  and  6,000  acres  of  land,  and  all  the  stock, — 
the  60  or  more  head  of  horses  and  mules,  50  being  mares,  and  the  seven 
years'  increase  from  1840  to  1847, — for  $800.  And  that  is  all  there  is 
relating  to  his  knowledge  of  this  grant.  Castro's  actual  possession  under 
the  permission  to  occupy,  and  his  stock,  furnished  a  sufficient  basis  for 
this  conveyance. 

So  there  is  evidence  tending  to  show  that  Major  Cooper — ^under  whom 
plaintiffs  claim,  and  by  far  their  most  reliable  and  important  witness — 
also,  settled  upon*  the  island,  setting  up  an  independent  possessory  claim 
against  Bryant;  that  disputes  arose  about  their  rights  between  him  and 
Bryant;  and  that,  finally  early  in  1848,  he  purchased  Bryant's  interest 
for  $441,  evidently  supposing,  at  the  time,  that  he  was  only  getting  a 
possessory  title.  There  is  not  a  scintiUa  of  evidence  that  Major  Cooper 
ever  saw  or  knew  of  this  particular  grant  till  exhibited  to  him  by  Fris- 
bie in  1850,  who  complained  of  the  occupancy  of  the  island  by  "Cpoper's 
boys;"  when  the  major  indignantly  denounced  it  as  a  forgery.  But  this 
testimony  of  Cooper  is  direct  and  positive  to  the  contrary.  Before  he 
bought  out  Bryant,  Major  Cooper  had  sought  for  Castro's  title  at  Castro's, 
in  San  Pablo,  and,  failing  there,  had  sent  his  son-in-law.  Dr.  Semple, 
to  Monterey  in  quest  of  it,  but  all  he  could  find  was  the  preliminary 
permission  of  Jimeno  to  occupy;  and  Cooper  then  declined  to  purchase, 
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on  the  ground  that  there  was  no  title.  Afterward,  however,  he  con- 
cluded to  purchase,  he  says  he  don't  know  why;  but,  doubtless,  he 
thought  the  possessory  right,  andt  what  he  got,  worth  the  small  sum 
paid.  He  had  vainly  sought  the  title  papers,  where  they  ought  to  have 
been,  at  Castro's  in  San  Pablo.  Had  he  found  the  grant,  there  would 
have  been  no  occasion  for  that  extraordinary,  and  fruitless  journey  to 
Monterey,  of  Dr.  Semple  in  search  of  it,  so  graphically  described  by 
one  of  plaintiffs'  counsel. 

The  opinion  of  the  board  of  land  commissioners  was  read  by  plaintiffs 
counsel,  to  show,  that  the  title  was  affirmed  by^the  board,  and  the 
grounds  of  affirmance.  In  this  opinion  the  board  calls  attention  to  the 
evidence  of  Major  Cooper  given  in  that  case,  when  these  matters  were 
recent,  and  iresh  in  his  recollection,  to  the  effect,  that  he  first  saw  the 
grant  in  question,  in  Frisbie's  hands  in  1850,  written  upon  the  back  of 
the  preliminary  concession  by  Jimeno,  and,  that,  he  told  Frisbie,  that 
it  was  not  there  before,  and  charged  it  as  being  a  forgery.  It,  also, 
states  the  testimony  of  one  of  plaintiffs'  present  counsel,  that  he  was 
called  upon  by  Major  Cooper  to  translate  the  permission  to  occupy  for 
him,  which  Tie  did,  and  did  not  see  the  important  document  upon  the 
other  side  of  the  same  half  sheet  of  paper,  and  the  testimony  of  Mc- 
Donald, that  he,  too,  was  shown  the  document  for  the  purpose  of  en- 
abling him  to  advise  Cooper  as  to  his  rights.  He  saw  no  grant  upon  the 
other  side.  The  commissioners  observe,  in  substance,  that  it  would 
seem  impossible,  that  all  these  men  could  examine,  critically,  and  tran- 
scribe this  document,  without  seeing  the  writing  on  the  other  side,  which 
was  so  heavily  written,  as  to  be  plainly  visible  through  the  paper.  Yet, 
they  assumed,  that  Alvarado's  testimony  was  direct  and  positive,  as  to 
date,  and  place  of  execution,  and  could  not  think,  that  a  high  official  could 
commit  flat  perjury,  and  on  this  consideration,  they  confirmed  the  grant. 
At  that  date,  the  character  of  the  testimony  of  Mexican  officials  of  the 
last  few  years  before  the  acquisition  of  California,  had  not  been  so  fully 
ventilated,  as  has,  subsequently,  been  done.  But  upon  carefully  read- 
ing Alvarado's  testimony,  it  wUl  be  found  to  be  so  cunningly,  framed, 
as  to  render  it  very  difficult  to  convict  him  of  perjury  upon  it,  whatever 
the  facts  may  be.  Thus,  it  appears,  that  the  most  important  witness 
for  the  plaintiffs  now,  he  being  one  of  their  grantors,  and  one  of  their 
leading  counsel  in  this  case,  were,  before  the  land  commissioners,  the 
principal  witnesses,  to  overthrow  the  grant. 

On  the  trial  of  this  case  a  new  witness  was  examined  on  this  very  im- 
portant point, — Dr.  Frisbie,  of  Vallejo,  a  brother  of  Captain  Frisbie, 
who  first  brought  this  grant  to  light.  He  testifies,  positively,  that,  in 
the  spring  of  1850,  he  was  in  his  brother's  office  and  on  some  occasion 
examined  papers  in  his  safe,  among  which  was  one  purporting  to  be  a 
permission  by  Jimeno  to  Castro  to  occupy  Mare  island,  of  the  purport 
and  appearance  of  that  now  in  evidence,  on  the  back  of  which  the 
alleged  grant  is  written.  He  believed  it  to  be  the  same.  At  that  time 
it  had  no  grant  written  upon  the  other  side.  He  is  a  credible  witness, 
whose  testimony  has  not  been  assailed,  now  produced  for  the  first  time, 
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and  his  testimony  is  positive,  dear,  and  certainly  signiftcant.  It  is  in 
exact  accordance  with  the  testimony  of  Cooper,  Mizner,  and  McDonald, 
given  before  the  board  of  land  commissioners.  He  examined  the  paper 
carefully,  and  the  grant  could  not  have  been  on  it  without  his  seeing  it. 
Mr.  Hopkins  testifies,  it  is  true,  that  the  grant  seems  to  have  been 
written  after  the  paper  had  been  folded;  but  it  is  now  in  so  badly  torn 
and  mutilated  a  condition  at  the  folds  that  it  cannot,  as  it  appears  to  us, 
be  told  with  any  degree  of  certainty  whether  it  was  written  before  or 
after  folding.  But  if  it  be  so,  this  would  not  be  decisive,  as  there  may 
be  other  explanations. 

The  plaintiffs'  counsel  referred  to  his  own  testimony  before  the  commis- 
sioners, and  said  that,  of  course,  if  he  were  to  testify  now,  his  evidence 
would  not  be  different  from  what  it  was  before,  and  he  says  that  the 
grant  could  not  have  been  on  the  copy  he  saw  at  that  time.  He  sug- 
gests, however,  that  there  might  well  have  been  two  copies  of  Jimeno's 
concession,  one  with  and  the  other  without  the  grant  upon  it,  and  the 
one  seen  by  these  witnesses,  might  have  been  the  one  without  it.  But 
there  is  no  testimony,  nothing  but  mere  hypothesis,  to  support  this 
theory.  Besides  it  is  a  very  improbable  one.  There  is  no  testimony  to 
show,  where  this  grant  was  during  the  nine  intervening  years  between 
1841  and  1850,  while  it  was  so  earnestly  sought  for,  far  and  near,  by 
parties  interested  in  it.  And  this  fact,  as  we  have  seen,  is  regarded  by 
the  supreme  court  as  very  significant.  If  Castro  once  had  it  and  dis- 
posed of  it,  he  could  have  told  to  whom.  He  had  been  applied  to  for 
the  document  by  the  parties  who  were  entitled  to  it  as  a  muniment  of 
title,  if,  as  alleged,  they  had  acquired  his  interest.  There  is  something 
surprising  in  his  long  and  continued  silence  on  this  subject, — continued 
even  to  this  moment.  Frisbie  must  have  known  where  he  got  this 
alleged  grant.  Castro,  at  the  trial  in  this  case,  was  on  the  stand  for 
two  days,  yet  not  a  question  was  put  to  him  touching  the  execution,  or 
time  of  execution,  of  the  grant,  or  its  whereabouts  during  its  long  un- 
accountable seclusion  frpm  1841  to  1850.  Neither  Frisbie,  nor  Castro, 
was  examined  in  the  case  before  the  land  commissioners,  where  the  vital 
question  was  as  to  the  genuineness  of  this  grant, — ^that  being  the  princi- 
pal issue  in  the  case.  The  fact  that  no  one  appears  to  have  ever  seen 
this  document,  when  it  was  so,  diligently,  sought  for,  and  under  all  the 
circumstances  disclosed  by  the  evidence,  until  it  suddenly  came  to  light, 
so  mysteriously,  in  the  hands  of  Frisbie  in  1850,  raises  a  strong  pre- 
sumption that  it  was  non-existent. 

The  grantors  of  the  plaintiffs  never  presented  their  claim  for  confirma- 
tion, which  is  a  strong  indication,  that,  at  the  time,  when  the  matters 
were  all  fresh,  and  the  facts  whatever  they  are,  were  better  susceptible 
of  proof  than  now,  they  did  not  have  any  confidence  in  the  title.  We 
know  that  Major  Cooper  did  not  consider  it  genuine,  and  it  is  not  prob- 
able that  his  grantees,  who  were  sons  and  relatives  thought  differently 
of  it.  There  is  no  evidence  that  they  did.  It  seems  scarcely  probable 
that  a  claim  would  not  have  been  presented,  which  had  become  so  val- 
uable before  the  time  for  presentation  had  expired,  had  the  parties  in- 
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terested  believed,  that  they  had  a  genuine  valid  grant.  "Cooper's  boys" 
held  the  Cooper  title  till  1877,  without  any  active  efforts  to  maintain 
their  rights,  under  it.  After  about  27  years'  waiting,  in  1877  the  pres- 
ent plaintiffs  appecCr,  through  conveyances,  to  have  commenced  gather- 
ing in  the  numerous  undivided  interests,  for  the  purposes  of  this  suit. 
In  the  mean  time  the  United  States  had  been  in  unintermpted  posses- 
sion, spending  miUions  of  dollars  on  it.  The  fact  that  Bissell  and  As- 
penwaU  presented  an  adverse  claim  upon  the  same  grant,  was  no  ob- 
stacle to  the  presentation  of  a  claim  on  the  part  of  the  plaintiffs'  grant- 
ors, on  their  alleged  prior  derivative  title. 

There  are  certain  other  intrinsic  probabilities  arising  out  of  the  known 
facts,  that  should  have  considerable  weight  in  determining  the  time 
when,  and  place  where,  the  alleged  grant  was  executed.  The  law  e±- 
pressly  requires  that  a  record  of  the  grant  should  be  made  in  the  ar- 
chives. There  is  no  note  or  record  of  any  kind,  of  this  grant,  as  has  been 
before  stated.  This  fact  raises  a  strong  probability,  therefore,  that  the 
grant  was  not  executed  at  Monterey  in  the  ordinary  performance  of  his 
official  duties  by  the  governor;  for  if  it  had  been,  it  is  in  the  highest 
degree  probable,  that  a  record  would  have  been  made.  The  law  re- 
quired grants  of  the  kind  to  be  written  upon  habilitated  paper  for  that 
year,  for  which  a  tax  of  eight  dollars  was  paid.  This  grant  was  not  on 
the  required  habilitated  paper.  By  not  using  that  kind  of  paper,  the 
government  was  defrauded,  by  its  own  chief  executive  officer,  of  eight 
dollars  of  its  revenue,  and  no  reason  is  assigned  for  this  action.  Had 
the  grant  been  paade  at  Monterey,  there  would  have  been  habilitated  par 
per  for  the  purpose,  and  it  is  highly  probable,  that  it  would  have  been 
used.  It  was  not  customary,  or  lawful  to  write  the  final  grant  on  the 
other  Bide  of  the-  same  half  sheet  of  paper  containing  the  provisional 
concession,  as  this  was  written.  And  there  does  not  appear  to  be  any 
unquestioned  grant  in  which  this  was  done.  This  grant  was,  also,  in 
the  governor's  own  handwriting,  when  the  universal  practice  in  regard 
to  unquestionably  genuine  grants,  was  for  the  grant  to  be  written  hy  the 
chief  clerk,  who,  in  this  case,  was  Francisco  Arce.  There  are  few,  if 
any  instances  of  acknowledged  genuine  grants,  where  the  grant  is  in  the 
handwriting  of  the  governor,  and  none  where  it  is,  also,  on  the  back  of 
the  concession.  The  grant  is  not  attested  by  the  secretary,  and  it  was 
the  universal  custom  for  a  grant  to  be  so  attested.  Had  this  grant  been 
executed  at  Monterey,  at  the  time  alleged,  these  officials  would  all  have 
been  there,  and  it  is  in  the  highest  degree  probable,  that  the  grant 
would  have  been  on  habilitated  paper,  as  the  law  required,  in  the  band- 
writing  of  the  chief  clerk,  and  that  its  execution  would  have  been  at- 
tested by  the  secretary,  and  a  record  made  of  it.  All  these  irregiUari- 
ties  render  it  in  the  highest  degree  improbable,  that  the  grant  was  exe- 
cuted at  Monterey,  or  at  the  time  it  bears  dfite. 

On  the  other  hand  Alvarado  was  a  brother-in-law  of  Castro,  and  in 
1860,  when  this  grant  was  first  brought  to  light,  as  well  as  the  other 
grant  to  Yerba  Buena  Island,  to  another  brother-in-law,  they  lived  near 
each  other  in  Contro  Costa  county,  not  far  from  Benicia,  where  its  ejdst- 
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ence  was  first  disclosed;  and  the  wife  of  Frisbie,  in  whose  hands  it  was 
first  found,  claiming  to  be  a  grantee  of  Castro,  was  a  niece  of  Castro.  It 
seems  to  have  been  thus  far  quite  a  family  affair.  Jf  the  grant  was  exe- 
cuted in  1850,  at  San  Pablo,  this  would  account  for  the  irregularities 
found.  It  would  not  be  on  habilitated  paper  for  the  year  1841,  as  Al- 
varado,  at  that  time,  and  place,  would  not  be  likely  to  have  that  kind 
of  paper.  So,  also,  for  similar  reasons,  the  fact  of  the  grant  being  upon 
the  other  side  of  the  same  sheet  containing  the  provisional  concession, 
and  the  fact  of  its  being  in  the  handwriting  of  Alvarado,  and  its  execu- 
tion not  being  attested  by  the  secretary  would  be  accounted  for,  as  he 
had  no  chief  clerk  in  1850,  to  write  the  grant,  or  secretary  to  attest  its 
execution.  And  in  1850,  Alvarado  would  not  be  likely  to  have  any 
paper  of  the  kind  used  by  Mexican  officials  in  1840-41,  similar  to  that 
upon  which  the  petition,  informe  and  permission  to  occupy  were  writ- 
ten. Hence  the  necessity  of  writing  the  grant  upon  paper  already  ap- 
propriated on  one  side. 

The  alleged  grant  contains  this  sentence:  "I  havfe  in  decree  of  this  day 
declared,  as  I  do  by  these  presents  declare,  Don  Victor  Castro  owner  in 
fee,"  etc.  The  words  "I do  by  these  presents^^^  is  a  phrase  peculiar  to  con- 
veyances and  contracts  in  common-law  countries,  and  finds  no  place  in 
documents  of  the  kind  executed  under  the  civil  law.  The  same  may  be 
said  of  the  repetition  in  different  terms.  We  are  not  aware  that  the 
phrase  can  be  found  in  any  document  conceded  to  be  genuine,  executed 
by  Mexican  officials  before  the  transfer  of  California  to  the  United  States. 
Hopkins  does  not  remember  an  instance  of  the  kind.  It  was  unknown 
to  the  Mexican  system  and  forms  of  granting.  But  afler  the  Americans 
came  here,  the  common-law  forms  at  once,  came  into  use,  and  by  1850, 
their  use  had  become  general.  Alvarado  had,  doubtless,  between  1846 
and  1850,  by  his  association,  and  dealings  with  Americans,  become  fa- 
miliar with  the  phraseology  of  these  contracts  and  conveyances.  It  is, 
only,  on  the  hypothesis  that  this  grant  was  executed  in  1850,  after  he 
had  become  familiar  with  our  forms,  and  not  in  1841,  that  the  use  of 
this  phrase  in  the  grant  can  be  satisfactorily  accounted  for.  However 
unimportant  the  phrase  in  this  grant  might  of  itself  alone,  seem  at  first 
blush,  it  becomes  extremely  significant,  when  considered  with  reference 
to  the  surrounding  circumstances.  It  adds  another  strong  intrinsic 
probability  to  the  theory,  that  this  grant  was  executed  in  1850,  and  an- 
tedated. 

The  introductory  phrase  in  the  grant,  "Conformably  with  the  powers 
conferred  upon  me  by  the  supreme  government,"  is  not,  so  far  as  we  are 
aware,  found  in  any  unquestioned  grant,  professedly  made  under  the 
colonization  laws.  It  must  have  been  made,  therefore,  after  Alvarado 
had  forgotten  the  formula,  or  else,  he  intended  to  make  the  grant  under 
the  authority  of  the  "central" government,"  conferred  on  him  in  1838,  to 
grant  "desert  islands,  adjacent  to  the  department,"  in  which  case,  it  is, 
absolutely,  void,  as  we  have  already  seen. 

Mr.  R.  C.  Hopkins,  Mr.  Forbes,  and  Mr.  Hickock  were  examined  as 
expert  upon  the  signatures,  and  handwriting  of  Alvarado  at  diflFerent 
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periods  of  his  life,  with  a  view  of  throwing  light  upon  the  question,  as 
to  the  time  when  this  grant  was,  in  fact,  executed.  Their  examination 
was  very  thorough,  and  minute,  and  a  comparison  was  made  between 
many  documents  in  the  Mexican  archieves.  It  would  serve  no  good 
purpose  to  discuss  all  the  minutia  of  their  evidence  pro  and  coUf  and 
we  shall  confine  ourselves  to  stating  general  results. 

Mr.  Hopkins  was  keeper  of  the  Mexican  archives  for  almost  a  quar- 
ter of  a  century,  during  which  time  he  made  the  matter  of  the  genu- 
ineness of  these  classes  of  documents  a  special  study.  He  thereby  be- 
came as  thoroughly  master  of  the  subject,  as  any  man  can  reasonably 
expect  to  become, — certainly,  more  thoroughly  acquainted  with  the  rec- 
ords, and  their  characteristics  than  any  other  man,  who  has  ever  had 
anything  to  do  with  them.  His  services  have  been  rendered,  at  some 
stage  of  the  proceedings,  in  a  similar  character,  in  most  of  the  cases  of 
grants  presented  for  confirmation  to  the  land  commissioner;  and  he  has 
done  much  to  bring  to  light  the  frauds  in  rejected  cases, — not  to  say 
supposed  frauds,  that  existed  in  some  cases  confirmed  in  the  early  his- 
tory of  the  cases  presented  to  the  land  commissioners.  Much  reliance 
has,  always,  been  justly  placed  by  the  courts,  and  counsel  on  his  judg- 
ment and  skill,  as  an  expert,  in  these  matters.  Mr.  Forbes  has  been 
the  keeper  of  the  archives  since  Mr.  Hopkins  retired,  and  he  has  had 
considerable  experience  and  familiarity  with  the  archives.  Mr,  Hick- 
ock  is,  also,  an  expert  of  recognized  ability  in  handwriting,  and,  he  is 
often  called  in  such  matters.  The  general  result  of  the  testimony  of 
these  experts,  is,  that  the  handwriting  of  Alvarado  varied  at  different 
periods  of  his  life,  and,  that,  there  are  three  periods  in  which  there  is 
quite  a  marked  difference, — that  there  were  three  distinct  modes  of  form- 
ing the  "B  "  in  his  signature,  Juan  B.  Alvarado,  as  well  as  variations  in 
his  general  handwriting;  one  of  them  being  generally  used  after  1843  or 
4  and  down  to  1850,  and  since;  that  the  "B"  found  in  the  signature  of 
the  grant  in  question,  was  of  the  form  belonging  to  the  last  period,  that 
there  were  but  five  instances  of  grants  purporting  to  be  made  about,  and 
near  the  date  found  in  the  grant  in  question,  in  which  the  form  of  the 
"  B  "  used  in  the  disputed  grant  is  found,  and  that  the  genuineness  of  all 
these  but  one  is  questionable,  standing  in  this  particular,  upon  the  same 
footing  with  the  grant  in"  question;  that  the  handwriting  of  Alvarado,  in 
which  the  grant  in  question  is  written,  also,  resembles  the  handwriting 
of  Alvarado  at  the  later  period  after  1844;  that  this  grant  and  some 
other  disputed  grants  bearing  nearly  the  same  date,  are  written  with  a 
steel  pen;  and  Hopkins  testifies,  that  he  had  found  no  instance  of  a  docu- 
ment of  unquestionable  authenticity,  written  with  a  steel  pen  in  the  ar- 
chives of  date  prior  to  1844,  in  which  year  there  is  one  in  the  handwrit- 
ing of  Hinckley,  an  American,  and  he  infers,  that  steel  pens  were  not 
in  use  in  California,  especially  by  Mexicans,  prior  to  that  date.  After 
a  careful  consideration  of  the  documents  in  the  archives,  the  experts  are 
of  opinion,  that  this  grant  must  have  been  written  and  executed,  not  at 
the  time  it  bears  date,  but  at  some  period  subsequent  to  the  acquisition 
of  California. 
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Mr.  Hopkins  says,  this  is  not  a  conclusion  reached  by  him,  merely, 
upon  an  examination  for  the  present  occasion;  that  his  attention  was  di- 
rected to  this  grant  many  years  ago;  that  he  studied  the  question,  care- 
fully, and  thoroughly  examined  the  archives  at  his  leisure,  and,  that, 
his  conclusion  is  the  result  of  an  examination  and  consideration  extend- 
ing over  a  period  of  many  years.  That  his  present  examination  was 
only  to  refresh  his  memory  by  going  over  the  various  documents  again. 
He  id  decidedly,  of  opinion,  that  the  grant  was  not  written,  or  execu- 
ted, till  after  the  transfer  of  California  to  the  United  States.  On  the 
trial  in  this  court  of  the  Irwin  Case  to  recover  of  the  United  States  the 
marsh  lands  adjoining  Mare  island,  then  claimed  by  the  government  as 
being  a  portion  of  Mare  island,  the  attorneys  of  the  United  States, 
thought  it  their  duty  to  maintain  the  validity  of  this  grant  to  Castro, 
as  that  was  the  only  ground  upon  which  their  hope  of  recovery  rested. 
On  that  occasion,  Mr.  Hopkins  was  called,  and  examined'by  the  plain- 
tiff as  an  expert  against  the  United  States,  to  overthrow  the  grant,  as 
he  is  now  called  by  the  United  States  for  the  same  purpose.  His  testi- 
mony, then,  corresponded  fully  with  that  now  given  by  him.  There 
was  no  opposing  expert  testimony  introduced  in  tliis  case.  After  an 
examination  of  the  various  documents  in  the  handwriting  and  the  sig- 
nature of  Alvarado,introduced  in  evidence,  in  the  light  of  the  testimony 
of  the  experts,  it  appears  to  us,  therefrom,  to  be  highly  probable,  that 
this  grant  was  written  and  executed  in  the  later  period  of  Alvarado's  life, 
and  as  late  as  1850.  This  adds  another  probability  against  the  genu- 
ineness of  this  grant. 

One  other  circumstance  we  feel  called  upon  to  notice.  On  the  cross- 
examination  of  Castro  upon  his  testimony,  that  he  had  made  a  convey- 
ance to  Bryant  in  1847,  which  it  is  claimed  is  lost,  in  order  to  shake  his 
credibility,  the  witness  was  asked  whether  he  had  not,  subsequently,  to 
to  his  alleged  conveyance  to  Bryant,  made  a  conveyance  of  the  same 
island  to  other  parties.  He  admitted  that  he  had,  to  Chase  and  Sack- 
man.  He  said  that  he  was  himself,  then,  ignorant;  that  these  parties 
represented  to  him  that  they  could  recover  the  land,  and  that,  if  he 
would  convey  to  them,  they  would  bear  the  expense,  recover  the  prop- 
erty, and  give  him  one-half,  and  relying  upon  .their  representations,  he 
had  made  a  conveyance  to  them.  These  parties  do  not  appear  to  have 
any  connection  with  either  of  the  other  adverse  claimants  under  Castro, 
and  nothing  more  is  heard  of  them  in  the  case.  Castro  was  then  asked 
if  ho  had  not  made  still  another  conveyance,  to  which  he  replied  that 
he  had  not.  In  order  to  involve  him  in  a  contradiction,  he  was  shown  a 
signature  upon  a  deed,  in  which  there  was  no  "r"  in  the  word  "Victor," 
purporting  to  be  his,  and  asked  if  that  was  his  signature,  to  which, 
after  examination,  he  answered  it  was  not:  and,  upon  being  pressed, 
said  that  he  neither  signed  that  document,  nor  authorized  anybody 
else  to  sign  it  for  him,  and  persisted  in  this  positive  denial.  The  deed 
was  not  offered,  but  plaintiffs'  counsel  insisted  that  it  should  be  re- 
tained and  identified.  It  was  not  then  apparent  for  what  purpose. 
The  instrument  was  identified,  and  it  proved  to  be  the  conveyance  of 


Digitized  by 


Google 


B0X7LDIN  V.  PHELPS.  677 

Mare  island  from  Castro  and  wife  to  Frisbie  and  Simmons,  the  first  link 
in  the  chain  of  the  derivative  title  from  Castro  to  the  petitioners  for  the 
confirmation  of  their  claim  to  Mare  island  before  the  land  commission- 
ers, and  which  the  plaintifis,  after  offering  further  proof  that  it  was  a 
forgery,  put  in  evidence  at  a  subsequent  stage  of  the  proceedings — when 
they  came  to  rebuttal — at  the  same  time  denying  its  genuineness,  to 
show  that  no  title  in  fact  passed  to  the  petitioners  and  through  them  to 
the  United  States,  and  that  the  United  States  claimed  under  it. 

In  the  early  stages  of  the  argument  of  plaintiffs'  counsel  it  was  ear- 
nestly pressed  upon  us,  that  this  deed  was  proved,  beyond  the  possibility 
of  doubt,  by  positive  uncontradicted  testimony  to  be  a  forgery.  Upon 
the  view  we  take,  we  do  not  deem  it  necessary  to  decide  whether  it  is  a 
forgery  or  not;  and  we  are  unwilling  to  decide  it,  unnecessarily,  upon 
so  limited  and  partial  a  presentation  of  the  testimony,  collaterally,  in  the 
absence  of  parties  necessarily  implicated  in  the  charge.  But  plaintiffs 
earnestly  insist,  that  it  is  a  forgery,  and  present  points  on  this  theory 
that  require  notice;  and  if  we  were  compelled  to  decide  the  question  on 
the  testimony  as  it  now  stands,  it  would  be  difBcult  to  arrive  at  a  differ- 
ent conclusion.  If  it  be  a  forgery  and  fraud ,  as  they  insist,  then,  it  seems 
to  us,  that  a  strong  additional  inference  arises  from  this  fact  and  the  at- 
tendant circumstances,  that  the  alleged  grant  from  Alvarado  to  Castro  is 
also  a  fraud.  The  perpetrators  of  this  forgery  and  fraud,  if  such  it  be, 
whoever  they  may  be,  have,  certainly,  by  this  act  shown  themselves  cap- 
able of  being  parties,  or  accessories  to  the  making  of  the  fraudulent  grant 
from  Alvarado  to  Castro,  which  was  as  necessary  to  form  the  foundation 
of  the  claim  for  confirmation  presented  by  the  petitioners,  as  the  first 
conveyance  in  the  derivative  title  from  Castro  to  Frisbie  and  Simmons. 

The  alleged  fraudulent  conveyance  was,  necessarily,  made  in  the  same 
interests,  whatever  those  interests  were,  as  those  seeking  to  avail  them- 
selves of  the  benefit  of  the  alleged  grant  from  Alvarado  to  Castro.  The 
conveyance  bears  date  May  28,  1850,  about  the  time  the  alleged  grant 
from  Alvarado,  for  the  first  time,  came  to  light  in  the  hands  of  Frisbie. 
The  parties  to  these  transactions  were,  doubtiess,  intimate  in  their  social 
relations,  as,  according  to  the  testimony  of  Castro,  Alvarado  was  Jiis 
brother-in-law,  and  the  wife  of  one  of  the  grantees  in  this  deed,  his  niece. 
If  at  this  time,  no  final  grant  had  been  made,  then,  there  was  an  abso- 
lute necessity  for  making  a  fraudulent  one,  in  order  to  secure  a  confirma- 
tion of  the  claim  to  Mare  island.  But  in  view  of  the  evidence,  as  to 
Castro's  prior  transactions,  it  seems  singular,  that  there  should  be  any 
necessity  for  forging  a  conveyance-  from  him.  However  this  may  be,  in 
view  of  the  surrounding  circumstances,  if  this  apparent  conveyance  of 
Castro  is  a  forgery,  it  is  difBcult  to  resist  the  conclusion,  that  the  preced- 
ing and  far  more  important  document,  is,  also,  a  fraud.  The  maxim, 
noscitur  a  80cm  seems  particularly  applicable  to  the  grant  of  AJvarado;, 
and  the  principal  of  the  maxim  relating  to  false  testimony,  Jalms  in  iwio, 
falsus  in  omnibuSy  would,  also,  seem  to  be  equally  applicable. 

Upon  a  consideration  of  the  whole  case,  we  cannot  resist  the  conclu- 
sion, that  the  alleged  grant  from  Alvarado  to  Castro  was  not  made  or  ex- 
v.30F.no,8— 37 
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ecuted  till  some  time  in  1850,  long  after  the  transfer  of  California  to  the 
United  States;  and,  that,  it  is  fraudulent  and  void;  and  we  so  find. 

But,  plaintiffs  insist,  that  this  question  is  not  now  open  to  considera- 
tion; that  the  claim  has  been  confirmed  in  the  mode  provided  for  con- 
firmation of  such  claims  in  proceedings  to  which  the  United  States  were 
parties,  and  that  they  are  thereby  estopped  from  averring  the  contrary; 
also,  that  the  United  States  claim  title  under  this  grant,  and  are,  conse- 
quently, estopped  from  denying  its  genuineness  now.  We  cannot  assent 
to  either  of  these  propositions.  The  plaintiffs  were  not  parties  to  those 
proceedings,  and  not  in  privity  with  any  party  to  them.  The  question 
was,  entirely,  between  the  United  States  and  the  petitioners,  who  were 
strangers  to  plaintiffs.  It  only  settled  rights  between  them.  And  the 
act  of  1851  expressly  provides,  that  the  decree  of  confirmation  shall  be 
conclusive  "between  the  United  States  and  claimants,  only."  9  St.  634, 
§  15.  Besides,  before  the  order  for  confirmation,  the  United  States  had 
purchased  in  any  adverse  claim,  that  the  petitioners  had — compromised 
the  adverse  claim,  so  that  the  confirmation,  under  the  authorities  cited, 
would  inure  to  the  benefit  of  the  United  States.  It  had  therefore,  be- 
com.e  a  matter  of  indifference  to  the  United  States,  whether  the  claim 
should  be  confirmed  or  rejected,  as  in  one  case  the  confirmation  inured 
to  its  benefit;  and  in  the  other,  the  legal  title  then  in  the  United  States, 
continued  to  remain  in  them,  as  before,  without  even  any  adverse  out- 
standing equity.  It  was  upon  this  idea,  expressed  by  the  United  States 
attorney,  at  the  time,  that,  he  stated,  that  there  was  no  further  objec- 
tion to  a  confirmation;  upon  which  statement,  the  order  for  a  decree  of 
confirmation  was  made.  And  it  was,  doubtless,  owing  to  this  indiffer- 
ence, as  to  whether  the  confirmation  was  now  made  or  not,  that  there 
was  a  neglect  to  follow  up  the  order  for  a  decree  by  the  entry  of  a  final 
decree,  while  final  decrees  were  entered  in  all  but  two,  of  the  other  cases 
in  which  final  decrees  were  ordered  at  the  same  time,  and  embraced  in 
the  same  order.  Besides  the  confirmation  has  not  reached  the  stage  yet, 
where  it  has  bec6me  rea  adjvdicata,  and  can  operate  as  an  estoppel. 
There  is  as  yet,  no  final  decree.  There  is,  as  we  have  before  seen,  only 
an  order  for  a  decree.  The  case  is  still  liable  to  be  opened,  and  the  whole 
proceeding  dismissed  and  abandoned.  The  confirmation  is  neither  final 
as  to  the  subject  matter,  nor  even  final  as  to  the  court  that  rendered  it, 
so  as  to  render  it  appealable.  The  matters  are,  therefore,  still  *u6  jvdice. 
Until  the  decree  becomes  final  as  to  the  subject-matter,  it  is  not  res  adjudi- 
cata,  and  cannot  operate  by  way  of  estoppel.  Sharon  v.  iKM,  26  Fed. 
Rep.  344,  888,  389. 

As  to  the  estoppel  insisted  upon  by  claiming  title  under  the  alleged 
grant  to  Castro,  and  subsequent  conveyances  to  the  petitioners  in  the 
proceedings  for  confirmation.  The  defendant  did  not,  on  the  trial  of  this 
case,  rely  on,  or  even  present  those  grants,  conveyances  and  proceedings, 
but  altogether  repudiated  them.  It  was  the  plaintiffs  who,  against  the 
objection  of  defendant,  introduced  these  proceedings  and  conveyances, 
while  denying  the  genuineness  of  some  of  them,  and  sought  to  force  the 
repudiated  position  upon  defendant.     Besides,  as  to  strangers,  a  party 
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is  not  estol)ped  from  denying  the  validity  of  an  adverse  title  purchased 
in  order  to  secure  his  peace.  It  is  often  cheaper,  and  better,  to  purchase 
in  a  void  adverse  claim  than  to  litigate  it.  Any  party  is  at  liberty  to 
buy  his  peace  without  prejudicing  his  own  title  already  held.  Cannon 
V.  Stockman,  36  Cal.  538. 

Upon  the  views  expressed,  there  must  be  findings  and  a  judgment  for 
defendant,  on  the  grounds  indicated^  in  this  opinion,  and  it  is  so  ordered. 


Marx  v.  Hanthorn. 
(OircuH  Court,  D.  Oregon.    April  20, 1887.) 

1.  Taxation— SALB—DEBD—SHERnrp. 

The  sheriff  in  office  is  the  proper  person  to  make  a  deed  to  property  sold 
for  delinquent  taxes,  on  the  failure  ox  the  owner  to  redeem  the  same. 

2.  Same— Deputy- Sheritf. 

A  deputy-sheriff  may  execute  a  deed  to  property  sold  for  delinquent  taxes, 
and  when  he  does  do  so  he  should  execute  and  acknowledge  the  same  for  and 
in  the  name  of  his  principal. 

8.  BaMB— REOfTLARITT  OP  SaLB— DbED  AS  EvmBNCB— CONSTITUTIONAL  LaW. 

The  legislature  may  make  a  tax  deed  conclusive  evidence  of  the  regularity 
of  the  prior  proceedings,  so  far  as  they  rest  in  the  discretion  of  the  legisla- 
ture, and  an  omission  to  perform  them  may  subsequently  be  cured  or  excused 
by  it;  but  it  cannot  make  such  deed  more  than  prima  facie  evidence  of  the 
performance  of  any  act,  or  of  the  existence  of  an v  fact,  essential  to  the  valid- 
ity of  the  transaction;  and  to  do  so  would  be  to  aeprive  the  party  of  his  prop- 
erty without  due  process  of  law,  contrary  to  the  fourteenth  amendment. 

4.  Samb—Noticb  op  Sale— Name  op  Owner. 

Reasonable  notice  of  the  sale  of  real  property  for  delinquent  taxes  is  an  es- 
sential part  of  the  proceeding  to  deprive  the  owner  of  his  title  thereto,  and 
the  legislature  cannot  make  the  tax  aeed  conclusive  evidence  of  the  fact  that 
the  same  was  duly  driven ;  and  the  name  of  the  owner,  when  known  and  en- 
tered on  the  assessment  roll,  is  a  material  part  of  such  notice. 

6*  Sake — Contract  op  State— Impairing. 

Where  a  person  purchases  real  property  at  a  sale  for  delinquent  taxes,  un- 
der a  statute  which  makes  the  tax  deed  conclusive  evidence  of  the  regularity 
of  the  prior  proceedings,  with  certain  exceptions,  the  legislature,  as  to  any 
fact  or  matter  of  which  it  had  the  power  to  make  the  deed  conclusive  evi- 
dence, cannot  thereafter  make  the  same  only  prima  facie  evidence  thereof, 
without  impairing  the  obligation  of  the  contract  of  the  state  with  the  pur- 
chaser of  ^e  property. 

6.  Same— The  Case. 

Lots  8  and  4,  in  block  E,  in  Portland,  were  assessed  for  taxation  to  the  owner, 
Ida  F.  Hanthorn,  and  so  transcribed  onto  the  tax-roll,  on  which  the  taxes 
then  levied  on  the  property  were  extended.  The  taxes  were  returned  delin- 
guent,  and  the  property  entered  on  the  delinquent  tax-roll  as  that  of  Ida  J. 
Hawthorn,  and  in  due  time  so  advertised  and  sold,  and  a  certificate  of  the 
sale  given  to  the  purchaser.  The  property  not  being  redeemed  at  the  expira- 
tion of  two  years,  the  sheriff  made  a  deed  thereof  to  the  purchaser,  in  whi:;h 
the  prior  proceedings  were  represented  as  having  been  had  and  done  con- 
cerning tne  property  of  Ida  F.  Hanthorn.  The  grantee  of  the  purchaser 
afterwards  brought  an  action  against  Hanthorn  to  recover  the  possession  of 
the  premises.  Beld  that  the  defendant,  notwithstanding  the  statute  in  force 
at  the  date  of  the  sale  and  deed,  making  the  latter  conclusive  evidence  of  the 
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regularity  of  the  prior  proceeding,  as  to  the  notice  of  the  sale,  might  show 
that  the  property  was  aavertised  and  sold  as  that  of  Hawthorn  instead  of  Han- 
thorn,  and  tnereby  avoid  the  deed. 
(Syllabus  by  the  Court) 

kt  Law.     Action  to  recover  possession  of  real  property. 
W.  ScoU  Beebe  and  John  W.  Whdley,  for  plaintiff. 
Oeorge  W.  Durham  and  F.  A.  E.  Starr,  for  defendant. 

Deady,' J.  This  action  is  brought  by  the  plaintiff,  a  subject  of  the 
emperor  of  Germany,  against  the  defendant,  a  citizen  of  Oregon,  to  re- 
cover the  possession  of  lots  3  and  4,  in  block  E,  in  the  town  of  Portland. 
The  action  was  originally  brought  against  B.  Campbell,  the  party  in  pos- 
session, who  having  answered  that  he  was  in  possession  as  the  tenant  of 
Ida  J.  Hanthom,  the  latter  was  substituted  for  him  as  defendant.  It  is 
alleged  in  the  complaint  that  the  plaintiff  is  the  owner  of  the  premises, 
and  that  the  defendant  wrongfully  withholds  from  him  the  possession 
thereof.  The  answer  contains  a  denial  of  the  allegations  of  the  com- 
plaint, and  a  plea  of  title  in  the  defendant  with  a  right  to  the  possession, 
and  the  replication  denies  the  plea.  The  defendant  claims  the  premises 
under  a  deed  of  August  28,  1878,  from  W.  W.  Chapman  and  Margaret 
P\,  his  wife,  the  latter  being  the  patentee  of  the  United  States,  under  the 
donation  act  of  1850,  of  a  tract  of  land,  including  said  block  E.  The 
plaintiff  claims  under  two  deeds,  one  from  ex-Sheriff  Sears  of  July  29th, 
and  the  other  from  Sheriff  Jordan  of  July  30,  1886,  each  purporting  to 
be  made  in  pursuance  of  a  sale  of  the  property  for  taxes  by  the  former 
on  June  30,  1884.  By  a  stipulation  filed  in  the  cause  it  is  admitted 
that  the  defendant  was  the  owner  in  fee  of  the  premises  at  the  time  of 
the  assessment  and  sale  of  the  same  for  taxes,  and  that  she  is  still  such 
owner,  unless  such  sale  and  the  conveyance  thereon  had  the  effect  to 
pass  the  title  to  the  purchaser  thereat;  and  that  the  property  is  worth 
$6,000.  The  case  was  tried  by  the  court  without  the  intervention  of  a 
jury,  and  on  the  trial  the  proceedings  constituting  the  assessment,  levy 
of  taxes,  and  the  sale  of  the  property,  and  the  conveyance  thereon,  were 
received  in  evidence,  subject  to  objection  for  want  of  competency  and 
materiality. 

From  these  it  appears  that  on  August  27,  1883,  the  premises  were 
listed  by  the  assessor  of  Multnomah  county  on  the  assessment  roll  thereof, 
for  taxation  in  that  year,  as  the  property  of  Ida  F.  Hanthorn,  and  val- 
ued at  $2,200;  that  on  October  17,  1883,  the  entry  on  the  assessment 
roll  concerning  said  property  was  transcribed  onto  the  tax-roll  of  said 
county  by  the  clerk  thereof,  and  on  the  same  day  the  taxes  for  school, 
state,  and  county  purposes,  amounting  to  $34.32,  were  levied  on  said 
property,  and  extended  on  said  tax-roll,  by  the  county  court  of  said 
county,  and  the  sheriff  thereof  commanded,  by  a  warrant  indorsed 
thereon,  signed  by  the  county  clerk  and  sealed  with  the  seal  of  said 
court,  to  collect  said  taxes  by  demanding  payment  of  the  same,  and 
making  sale  of  the  goods  and  chattels  of  the  person  charged  therewith; 
that  the  sheriff,  George  0.  Sears,  to  whom  said  warrant  was  directed, 
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having  returned  that  the  tax  levied  on  said  property  was  unpaid  and  de- 
linquent, the  latter  was  on  April  22,  1884,  entered  on  the  delinquent 
tax-roll  of  said  county  by  the  clerk  thereof,  as  the  property  of  Ida  P. 
Hawthorn,  and  a  warrant  indorsed  thereon,  signed  by  said  clerk  and 
sealed  with  the  seal  of  said  county,  commanding  said  sheriff  to  levy  on 
the  goods  of  the  delinquent  tax-payer,  and,  in  default  thereof,  on  the 
real  property  mentioned  in  said  tax-list,  or  suflScient  thereof  to  satisfy 
said  taxes,  charges,  and  expenses;  that  afterwards  said  sheriff  returned 
that  he  received  said  delinquent  tax-list  and  warrant  on  April  22, 1884, 
and,  in  pursuance  thereof,  and  in  default  of  personal  property,  he  levied 
on  said  lots  three  and  four,  and  advertised  and  sold  the  same  on  June 
18,  1884,  as  the  property  of  Ida  F.  Hawthorn,  to  J.  E.  Bennett,  for 
$37.51,  the  amount  of  said  delinquent  tax  and.  costs,  and  expenses 
thereon;  that  on  July  29,  1886,  George  C.  Sears,  as  ex-sheriff  of  said 
Multnomah  county,  executed  and  delivered  to  said  Bennett  a  deed  for 
the  premises,  in  which  the  proceedings  concerning  the  assessment  of  said 
property,  the  levy  of  the  taxes  thereon,  the  non-payment  and  delinquency 
of  the  same,  and  the  sale  of  the  property  therefor,  were  substantially  re- 
cited, except  that  it  does  not  thereby  appear  that  the  premises  were  en- 
tered on  the  delinquent  tax-list,  or  advertised  or  sold  as  the  property  of 
Ida  F,  Hawthorn,  bat  as  that  of  Ida  F.  Hanthorn;  that  on  July  30, 1886, 
Thomas  A.  Jordan,  as  sheriff  of  said  Multnomah  county,  by  A.  W. 
Witherell,  deputy,  executed  and  delivered  to  said  Bennett  a  deed  of  the 
premises,  containing  the  same  recitals  as  the  one  from  Sears.  Each  deed 
was  acknowledged  on  the  day  of  its  execution,  and  afterwards  admitted 
to  record.  The  original  Jordan  deed  was  put  in  evidence,  and  also  a 
certified  copy  of  the  record.  But  the  execution  of  the  original  was  not 
otherwise  proved,  and  it  is  contended  that  the  acknowledgment  is  not 
legal,  and  therefore  it  cannot  be  read  in  evidence  without  direct  proof  of 
its  execution. 

On  July  31,  1886,  Bennett  and  his  wife,  Alvira  F.,  in  consideration 
of  $500,  as  recited  in  the  deed,  quitclaimed  the  premises  to  the  plaintiff. 

The  deed  by  Sears,  the  ex-sheriff,  is  unauthorized  and  void.  When 
he  made  the  sale,  and  gave  the  certificate  thereof  to  the  purchaser,  and 
returned  his  proceedings  in  that  respect  to  the  derk  of  the  county  court, 
the  process  under  which  he  acted  was  fully  executed.  ,  A  sheriff  who  sells 
real  property  on  a  warrant  for  the  collection  of  delinquent  taxes  is  not 
thereby  authorized  or  required  to  make  a  formal  conveyance  thereof  to 
the  purchaser,  but  only  to  deliver  him  a  certificate  of  the  fact  of  such 
sale.  If  the  land  is  redeemed  within  two  years  thereafter,  the  effect  of 
the  sale  ceases,  and  no  further  oflScial  action  is  required  in  the  premises. 
But,  in  case  no  redemption  is  had  within  that  time,  the  statute  (Laws 
Or.  767,  §  90)  directs  that  "the  sheriff"  shall  execute  a  conveyance  to  the 
purchaser  or  his  assigns.  This  command  is  addressed  to  the  "sherifi^ 
then  being,  and  not  to  any  ex-sheriff  who  may  have  made  the  sale  two 
years  before.  The  conveyance  itself  is  in  the  nature  of  a  further  assur- 
ance given  by  the  state  in  evidence  of  the  fact  that  a  sale  of  property 
which  was  only  conditional  when  made  has,  by  the  lapse  of  time  an- 1 
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the  omisdion  of  the  former  owner,  become  absolute.  And  the  judge  or 
the  clerk  of  the  county  court  might,  with  equal  propriety,  have  been  des- 
ignated as  the  person  to  execute  the  same. 

Nor  is  it  material  in  this  connection  that  an  outgoing  sheriff  is  re- 
quired (Code  Civil  Proc.  §  986)  to  "complete  the  execution  of  all  final 
process  which  he  has  begun  to  execute,"  and  that  a  warrant  for  the  col- 
lection of  delinquent  taxes  is  "deemed  an  execution  against  property, 
*  ♦  *  and  shall  be  executed  and  returned  in  like  manner,"  except  as 
otherwise  provided,  (Laws  Or.  p.  766,  §  82;)  for  both  a  warrant  and  an  ex- 
ecution are  fully  executed  when  a  sale  is  made  thereon,  and  a  certificate 
thereof  given  to  the  purchaser.  The  process  is  then  returnable,  and 
nothing  more  is  done  on  or  in  pursuance  of  it.  In  this  state,  the  sale 
of  property  on  an  execution  for  the  enforcement  of  a  judgment  is  condi- 
tional, not  only  on  redemption  by  the  debtor  or  any  lien  creditor,  but 
on  the  confirmation  thereof  by  the  court.     Code  Civil  Proc.  §§  293-301. 

The  proceedings  subsequent  to  the  sale  and  the  return  of  the  process, 
whether  for  the  enforcement  of  a  judgment  or  the  collection  of  delinquent 
taxes,  including  the  deed  to  the  purchaser  or  redemptioner,  are  taken  in 
pursuance  of  the  statute  in  such  cases  made  and  provided,  and  not  the 
process,  and  are  conducted  and  performed  before  or  by  the  sheriff  then 
in  office. 

The  supreme  court  of  this  state  in  Moore  v.  WdllameU  T.  &  L.  Co.,  7 
Or.  369,  held  that  the  sheriff  in  office  is  the  proper  person  to  make  the 
deed  in  pursuance  of  a  sale  on  execution.  "Such  a  construction  of  the 
statute,"  says  Judge  Boise,  speaking  for  the  court,  "will  establish  a  rule 
most  convenient  to  the  parties;  for  the  sheriff  in  office  can  always  be 
found,  as  his  official  duties  require  his  presence  in  the  county,  while 
the  former  sheriff  may  die,  be  disqualified,  or  remove  irom  the  county, 
and  render  proceedings  before  him  impracticable."  Although  this  de- 
cision was  made  in  1879,  no  notice  is  taken  by  the  court  of  the  amend- 
ment to  said  section  986  of  the  Code,  by  the  act  of  October  21,  1878, 
(Sess.  Laws,  99,)  which  adds  a  proviso  to  the  effect  that,  when  real 
property  is  sold  under  execution,  and  the  sheriff  making  the  sale  fails  to 
make  a  proper  deed  to  the  purchaser  during  his  term  of  office,  the  court 
confirming  the  sale  may  order  the  sheriff  in  office  to  make  such  deed, 
which  shall  have  the  same  effect  as  if  made  by  the  sheriff  who  made  the 
sale.  In  the  argument  of  counsel  for  appellant,  as  reported,  (page  363,) 
this  amendment  is  referred  to  as  plainly  evidencing  that  the  legislative 
assembly  recognized  the  law  to  be  such  that  the  sheriff  who  made  the 
sale  must  make  the  deed;  and  such  appears  to  be  the  effect  of  the  amend- 
ment, except  in  the  cases  therein  provided  for,  wherein  the  court  may 
order  the  sheriff  in  office  to  make  the  deed.  But  it  is  probable,  though 
the  tact  cannot  be  definitely  ascertained  from  the  report  of  the  case,  that 
the  deed  in  question  was  made  by  the  sheriff  in  office  before  section  986 
was  amended,  and  therefore  the  court  treated  the  amendment  as  so  far 
non-existent. 

But  in  my  judgment  section  986,  in  neither  its  original  nor  amended 
form,  has  any,  or  was  ever  intended  to  have  any,  application  to  a  war- 
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rant  for  the  collection  of  delinquent  taxes.  Indeed,  the  amendment 
plainly  limits  the  operation  of  the  section  to  sales  on  execution  for  the 
enforcement  of  judgments,  by  the  fact  that  the  power  to  make  the  order 
therein  provided  for,  directing  a  sheriff  in  office  to  make  a  deed,  is  lim- 
ited to  the  court  which  confirmed  the  sale, — a  proceeding  unknown  to  a 
sale  for  delinquent  taxes.  Property  sold  for  delinquent  taxes  may  be 
redeemed  in  two  years  from  the  date  of  the  certificate  of  sale, — a  period 
equal  to  a  sheriff's  term  of  office.  Therefore  the  redemption  must  occur 
after  the  expiration  of  the  term  of  the  sheriff  who  made  the  sale.  The 
redemption  is  a  private  act  which  takes  place  between  the  parties,  by 
the  payment  to  the  purchaser  of  the  purchase  money,  and  a  certain  per 
centum  thereon  in  addition.  If  no  redemption  is  made  within  the 
time  prescribed,  on  the  application  of  the  party  entitled  thereto,  the 
statute  directs  "the  sheriff" — ^not  the  ex-sheriff  or  the  person  who  made 
the  sale,  but  the  sheriff  then  being — to  make  the  deed  accordingly. 

It  is  objected  that  the  writing  purporting  to  be  the  deed  of  Jordan, 
the  sheriff  in  office,  is  not  proven.  Section  22  of  the  act  relating  to 
conveyances  (Laws  Or.  51»)  provides  that  a  conveyance,  acknowledged 
as  therein  prescribed,  "may  be  read  in  evidence  without  further  proof 
thereof,"  and  shall  beadmitted  to  record.  And  by  section  27  of  the  same 
act  (Laws  Or.  518)  a  certified  transcript  of  such  record  "may  be  read  in 
evidence  *  *  *  with  the  like  force  and  effect  as  the  original."  The 
deed  is  executed  in  thenameof  "Thos.  A.  Jordan,  sheriff  of  Multnomah 
county,  Oregon,  and  tax  collector  of  said  county,  by  A.  W.  Witherell, 
deputy.''  It  was  acknowledged  before  the  county  clerk,  and  the  certifi- 
cate states  that  personally  appeared  before  said  clerk  "the  within-named 
Thos.  A.  Jordan,  by  A.  W.  Witherell,  deputy-sheriff"  of  the  county  of 
Multnomah,  Oregon,  and  acknowledged  the  execution  of  the  deed.  By 
sections  962  and  983  of  the  Code  of  Civil  Procedure  it  is  provided  that 
**a  sheriff  may  have  a  deputy,"  who  "has  the  power  to  perform  any  act 
ordnty  that  his  principal  has."  A  deputy  is  an  agent,  and,  when  he  per- 
forms any  act  within  the  scope  of  his  agency  or  deputyship,  he  should 
do  so  in  the  name  of  his  principal.  In  the  nature  of  things,  a  deed  can 
only  be  acknowledged  by  the  person  who  actually  signed  or  executed  it. 
Consequently  a  deed  executed  by  an  agent  or  deputy  must  be  acknowl- 
edged by  him.  But  in  so  doing  he  acts  for  his  principal,  the  same  as  in 
the  signing  or  execution  of  the  writing,  and  therefore  he  must  make  the 
acknowledgment  in  the  name  of  and  for  the  principal.  See  Hueyv.  Van 
Wie,  23  Wis.  617;  2  Washb.  Real  Prop.  573;  1  Jones,  Mortg.  §§  130,533; 
Preem.  Ex'ns,  §  327, 

The  original  deed,  being  properly  executed  and  acknowledged,  proves 
itself,  and  the  transcript  from  the  record  thereof  does  the  same. 

The  effect  of  the  deed  remains  to  be  considered.  By  section  5  of  the 
act  of  December  18,  1865,  (Laws  Or.  767,  §  90,)  it  is  declared  that  such 
a  deed  "shall  operate  to  convey  a  legal  and  equitable  title  to  the  pur- 
chaser, sold  in  fee-simple  to  the  grantee  named  in  the  deed,"  whatever 
that  means.  But  the  section  also  provides  that,  on  the  delivery  of  said 
deed,  "all  the  proceedings  required  or  directed  by  law  in  relation  to  the 
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levy,  assessment,  and  collection  of  the  taxes,  and  the  sale  of  the  prop- 
erty, shall  be  presumed  regular,  and  to  have  been  had  and  done  in  ac- 
cordance with  law;  and  such  deed  shall  be  prima  facie  evidence  of  title  in 
the  grantee,  and  such  presumption  and  such  prima  fade  shall  not  be  dis- 
puted or  avoided  except  by  proof  of  either  (1)  fraud  in  the  assessment  or 
collection  of  the  tax;  (2)  payment  of  the  tax  before  sale,  or  redemption 
after  the  sale;  (3)  that  the  payment  or  redemption  was  prevented  by  the 
fraud  of  the  purchaser;  (4)  that  the  property  was  sold  for  taxes  for  which 
the  owner  of  the  property  at  the  time  of  the  sale  was  not  liable,  and  that 
no  part  of  the  tax  was  levied  or  assessed  on  the  property  sold." 

It  appears  from  the  delinquent  tax-roll  that  this  property  belonged  to 
Ida  J.  Hawthorn,  and  from  the  return  of  the  sheriff  it  appears  that  it 
was  so  advertised  and  sold^  while  the  fiact  is  it  belonged  to  Ida  F.  Han- 
thorn,  and  was  so  asserted,  except  that  "J"  was  used  as  the  initial  of  the 
middle  name,  instead  of  "P."     The  deed  recites  that  the  sale  was  made 
in  pursuance  of  a  warrant  to  the  sheriff  to  collect  the  delinquent  taxes  of 
Ida  F.  Hanthome  by  the  sale  of  her  goods  and  chattels,  and,  in  default 
thereof,  by  the  sale  of  the  lots  in  controversy,  describing  them;  that  the 
notice  of  the  sale  was  duly  given,  and  a  certificate  thereof  given  to  the 
purchaser.     But  the  name  of  the  owner  in  the  notice  must  have  been 
the  same  as  that  on  the  delinquent  tax-roll, — Ida  J.  Hawthorn, — from 
which  it  was  made,  and  the  return  of  the  sheriff  so  states.     The  certifi- 
cate of  sale  is  not  produced.     Presumably  it  was  delivered  to  the  sheriff 
by  the  purchaser  when  he  obtained  his  deed.     It  is  not  filed  with  the 
proceedings.     But  the  name  of  the  owner,  as  stated  therein,  must  be  the 
same  as  in  the  delinquent  tax-roll  and  notice. 

How  the  name  came  to  be  Ida  F.  Hanthome  in  the  sheriff's  deed  in- 
stead of  Ida  J.  HauTthorn,  as  in  the  delinquent  tax-list,  notice,  and  cer- 
tificate of  sale,  is. a  question  not  now  necessary  to  consider,  except  that 
it  does  not  appear  to  have  been  legally  done.  If  the  plaintiff  shall  be 
injured  or  lose  l^er  property  thereby,  fiie  parties  to  the  transaction  may 
be  liable,  under  section  109,  (Laws  Or.  771,)  for  double  damages  and 
costs  of  suit.  To  deliberately  declare  or  recite  in  a  deed  that  certain 
property  was  sold  for  taxes  as  the  property  of  one  person,  when  in  fact 
it  was  advertised  and  sold  as  that  of  another,  so  as  to  make  the  deed  con- 
form to  the  assessment  and  the  actual  ownership  of  the  property,  and 
thereby  preclude  the  owner  from  showing  the  truth  thereabout,  may 
prove  to  be  a  "fraudulent  act"  within  the  statute,  for  which  a  sheriff  and 
bis  bondsmen  would  be  liable. 

On  these  facts  the  question  arises,  is  a  tax  deed  conclusive  evidence, 
under  the  statute,  of  title  in  the  grantee  to  the  premises  therein  granted, 
notwithstanding  it  appears  from  the  prior  proceedings  that  the  property 
was  advertised  and  sold,  not  as  the  property  of  the  owner  to  whom  it  was 
assessed,  but  as  that  of  another?  Land  occupied  must  be  assessed  in  the 
name  of  the  owner  or  occupant;  but  unoccupied  land,  if  the  owner  is 
unknown,  may  be  assessed  without  naming  any  owner.  Laws  Or.  750, 
§  7;  Id.  755,  §  35.  This  property  was  assessed  to  the  ownet,  and  pre- 
sumably was  occupied.     It  appears  to  have  been  assessed  to  Ida  F.  Han- 


Digitized  by 


Google 


MARX   V.  HANTHORN.  686 

thorn,  and  the  taxes  regularly  paid  by  her,  from  1878  to  1882,  inclusive. 
The  delinquent  tax-roll  on  which  the  sale  of  property  is  made  must  con- 
tain the  description  thereof  found  in  the  assessment  and  tax-rolls,  and 
the  name  of  the  person  taxed  therefor,  if  therein  specified.  Laws  Or. 
764,  §§  76,  77.  And,  generally,  the  statute  relating  to  taxation  provides 
or  plainly  indicates  that,  when  the  owner  of  property  is  known,  it  must 
be  assessed  in  his  name,  or  that  of  the  occupant,  if  there  be  one,  and  that 
such  name  becomes  and  is  a  part  of  the  description  of  the  premises,  and 
as  such  should  be  carried  through  all  the  subsequent  proceedings,  and 
particularly  the  notice  and  certificate  of  sale. 

I  am  unable  to  say  that  the  change  of  the  name  of  the  person  taxed 
in  the  proceedings  subsequent  to  the  tax-roll,  and  prior  to  the  execution 
of  the  deed,  brings  the  case  within  either  of  the  four  grounds  specified 
in  the  statute  on  which  the  deed  may  be  avoided.  If  either,  it  must  be 
the  first  one, — *^  Fraud  in  the  assessment  or  collection  of  the  tax."  Now, 
fraud  is  not  to  be  inferred  from  an  act  which,  on  any  reasonable  hypoth- 
esis, may  have  been  innocently  done.  The  change  in  the  name  may  have 
and  most  likely  did  occur  through  mistake  resulting  from  carelessness, 
and  without  any  wrongful  purpose  or  intent. 

In  KeUy  v.  HerraU.,  10  Sawy.  169,  20  Fed.  Rep.  864,  I  held  that  this 
statute  in  making  a  tax  deed  conclusive  evidence  of  the  title  of  the 
grantee,  except  in  the  four, particulars  mentioned,  goes,  in  some  respects, 
beyond  the  power  of  the  legislature.  Following  the  ruling  in  McQready 
V.  Sexton^  29  Iowa,  356,  and  the  comment  in  Cooley  on  Taxation  (356) 
and  Constitutional  Limitations,  (368,)  it  was  there  said  that  such  a  deed 
cannot  be  made  condasive  evidence  of  the  existence  of  any  essential  step 
or  fact  in  the  transaction,  without  violating  the  fourteentfi  amendment, 
which  forbids  a  state  "to  deprive  any  person  of  property  without  due 
process  of  law." 

The  true  rule  on  the  subject  seems  to  be  that  the  legislature  maj*- 
make  a  tax  deed  conclusive  evidence  of  the  regularity  of  the  prior  pro- 
ceedings -as  to  all  non-essentials  or  matters  of  routine  which  rest  in  mere 
expediency ,-^act8  which  need  not  have  been  required  in  the  first  place, 
88  the  aflSdavit  of  the  sherifiF  to  the  delinquent  list, — and  which  the 
l^slature  may  by  a  curative  act  excuse  when  omitted.  But  the  owner 
of  property  cannot  be  precluded  from  showing  the  invalidity  of  a  tax 
deed  thereto,  by  proving  the  omission  of  any  act  essential  to  the  due  as- 
sessment of  the  same,  the  levy  of  a  tax  thereon,  and  the  sale  thereof, 
on  that  account.  As  to  the  performance  of  these  acts,  and  the  facts  nec- 
essary to  constitute  them,  the  deed  can  only  be  made  prima  facie  evi- 
dence.    Cooley,  Tax'n,  521. 

I  think  due  and  reasonable  notice  of  the  sale  of  property  for  a  delin- 
quent tax  is  generally  r^arded  as  necessary  to  the  validity  of  such  sale. 
Probably  no  state  in  the  Union  authorizes  such  a  sale  without  requiring 
public  notice  of  the  feet  to  be  given;  and,  in  my  judgment,  such  notice 
ought  to  contain  the  name  of  the  owner  or  person  to  whom  the  property 
is  assessed.  Any  one  knows,  who  is  at  all  conversant  with  the  subject, 
that,  in  looking  at  the  notice  of  a  sale  of  property  for  delinquent  taxes. 
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a  person  naturally  runs  his  eye  along  the  list  of  names,  rather  than  the 
figures  and  abbreviations  indicating  the  location  and  quantity  of  the 
property.  And  if  he  does  not  find  his  name  there,  or  that  of  any  one 
whom  he  may  represent,  he  at  once  concludes  that  no  property  in  which 
he  is  interested  is  included  in  the  list. 

But,  admitting  that  the  name  of  the  owner  is  not  a  necessary  part  of 
the  notice  to  be  given  of  the  sale  of  land  for  delinquent  taxes,  and  that 
it  is  sufficient  if  the  statute  requires  nothing  more  than  a  description  of 
the  property  by  metes  and  bounds,  or  a  reference  to  the  public  surveys, 
or  the  lot  and  block,  in  case  of  town  property,  yet,  where  the  statute 
directs  the  name  to  be  published,  the  owner  has  a  right  to  assume 
that  it  will  be  given.  Under  these  circumstances  the  publication  of  the 
name  as  a  part  of  the  notice  becomes  material,  and  the  omission  of  it, 
in  my  judgment,  renders  the  notice  invalid.  But  where,  as  in  this  case, 
the  name  of  the  owner  is  not  only  omitted  from  the  notice,  but  another 
and  difierent  one  given,  the  same  is  actually  false  and  misleading. 

It  is  true  that  "Hanthorn"  and  "Hawthorn"  are  almost  identical  in 
orthography.  But  they  are  two  distinct  and  well-known  English  names, 
quite  difl"erent  in  sound  and  suggestion;  as  much  so  as  Sawyer  and  Sayer. 
Neither  is  it  a  case  of  the  mere  misspelling  of  a  name;  as  Oinclair,  Syn- 
clair,  or  Sinclare  for  Sinclair,  or  Mac-Ferson  or  MacPhurson  for  Mac- 
Pherson,  in  which  the  name  intended  is  preserved  in  the  sound,  and 
even  suggested  to  the  eye.  It  is  not  a  case  of  idem  sonans  by  any  means, 
but  the  substitution  of  one  well-known  name  for  that  of  another,  which, 
though  similar  in  composition,  is  unlike  in  sound  and  suggestion.  Such 
a  notice,  in  my  judgment,  is  no  notice.  Indeed,  it  is  worse;  it  is  a 
false  notice.  A  sufficient  notice  being  a  material  part  of  a  sale,  and  a 
sale  being  an  essential  part  of  the  proceeding  on  which  the  sheriff's  deed 
is  based,  the  want  of  it  may  be  shown  to  invalidate  the  same.  And  on 
this  conclusion  as  to  the  law  of  the  case  the  defendant  is  entitled  to  a 
finding  in  her  favor. 

On  February  21,  1887,  and  since  this  case  was  submitted  for  decision, 
the  legislature  amended  said  section  90  of  the  tax  law  so  as  to  make  a 
tax  deed  only  prima  facie  evidence  of  title  in  the  grantee;  and  required 
the  "party  claiming  to  be  the  owner,  as  against  the  holder  of  the  tax 
title,"  to  tender  and  pay  into  court,  with  his  answer,  the  amount  of  the 
taxes  for  which  the  land  was  sold,  with  interest  thereon  at  20  per  cenlum 
per  annum  from  the  sale  to  the  date  of  the  deed,  and  the  sheriff's  fees 
for  making  the  certificate  and  deed,  together  with  any  taxes  the  purchaser 
may  have  paid  on  the  property,  with  interest  thereon,  for  the  benefit  of 
the  holder  of  said  tax  deed,  his  heirs  or  assigns,  in  case  the  same  should 
be  held  invalid.  On  March  23,  1887,  the  defendant  commenced  a  suit 
in  equity  in  this  court  against  the  plaintiff  herein,  under  section  500  of  the 
Code  of  Civil  Procedure,  for  the  purpose  of  determining  his  claim  to  the 
premises;  alleging  that  the  tax  deed  under  which  the  plaintiff  claims  titl^ 
to  the  same  is  void  on  the  grounds  herein  considered,  and  others,  and 
brought  into  court  and  tendered  him  the  sum  of  $50.60  in  payment  of 
what  was  due  him  thereon. 
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I  have  considered  whether  this  section  90,  as  amended,  is  applicable, 
as  a  rule  of  evidence,  to  the  case  under  consideration.  When  the  state 
sold  these  lots  to  Bennett  it  entered  into  a  contract  with  him,  the  obliga- 
tion of  which  it  cannot  impair  by  any  subsequent  legislation.  Const. 
XJ.  S.  art.  1,  §  10.  But  the  right  to  a  particular  remedy  to  enforce  the 
contract  is  no  part  of  the  obligation  thereof.  Neither  is  it  considered  a 
vested  right.  Therefore  the  legislature  may  modify  or  change  the  rem- 
edy at  pleasure,  so  long  as  it  does  not,  under  pretense  of  regulating  the 
remedy,  impair  the  right  itself.  Cooley,  Const.  Lim.  361.  And  the 
rules  of  evidence  are  considered  a  part  of  the  remedy,  so  that  a  party  to 
a  contract  has  no  vested  right  to  have  a  controversy  concerning  the  same 
determined  by  the  rule  of  evidence  in  force  when  the  contract  was  made. 
Therefore  the  rule  of  evidence  in  force  when  the  controversy  is  determined 
or  decided,  applies,  Cooley,  Const.  Lim.  367.  Edwards  v.  Kearzey,  96 
U.  S.  595. 

Accordingly  it  has  been  held  that  a  statute  which  made  parties  to  ac- 
tions competent  witnesses;  admitted  parol  evidence  to  modify  a  written 
contract  contrary  to  the  common  law;  required  the  purchaser  at  a  tax 
sale  to  give  notice  to  the  occupant  before  applying  for  a  deed;  changed 
the  burden  of  proof  by  making  a  tax  deed  prima  facie  evidence  of  title 
and  the  regularity  of  the  prior  proceedings,  or  the  reverse;  or  which  made 
a  deposition  taken  de  bene  esse^  without  notice  to  the  adverse  party,  prirna 
fade  evidence  of  the  facts  stated, — may  be  applied  to  existing  causes  of 
action.  Rich  v.  Flanders,  39  N.  H.  323;  Gihha  v.  Gale,  7  Md.  76;  Hickox 
v.  Tollman,  38  Barb.  608;  Howard  v.  Moot,  64  N.  Y.  268;  CuHis  v.  WhiJir 
ney,  13  Wall.  68. 

But  there  must  be  an  opportunity  given  for  investigation  and  trial. 
The  legislature  cannot,  under  pretense  of  prescribing  rules  of  evidence, 
preclude  a  party  from  making  proof  of  his  right  by  arbitrarily  and  un- 
reasonably declaring  that,  on  some  particular  circumstance  being  shown 
by  the  other,  the  controversy  is  closed  by  a  conclusive  presumption  in 
fevor  of  the  latter.     Cooley,  Const.  Lim.  368. 

It  was  held  in  SmiJtk  v.  Cleavdand,  17  Wis.  556,  that  a  tax  deed  exe- 
cuted under  a  statute  which  made  it  conclusive  evidence  of  the  regular- 
ity of  the  prior  proceedings,  with  certain  exceptions,  could  not,  by  a 
subsequent  statute,  be  reduced  to  mere  prima  fade  evidence  of  such  facts. 
The  decision  was  based  on  the  ground  that  to  allow  the  character  and 
effect  of  the  deed,  as  a  muniment  of  title,  to  be  changed  by  the  subse- 
quent statute,  would  impair  the  obligation  of  the  contract  made  by  the 
state  with  the  purchaser.  And  no  case  has  been  shown  in  which  there 
was  a  contrary  ruling  on  like  circumstances.  Where  the  deed  is  only 
pi-ima  fade  evidence,  the  purchaser  takes  it  subject  to  the  right  of  any 
party  adversely  interested  to  overcome  this  presumption  by  proof  to  the 
contrary.  The  matter  is  left  open  to  investigation;  and,  this  being  so, 
the  legislature  may  regulate  it  by  shifting  the  burden 'of  proof  back  onto 
the  purchaser.  But  to  open  a  purchaser's  title  to  proof  of  defects  in 
the  prior  proceedings,  when  he  purchased  on  the  faith  of  a  statute  which 
declared  his  deed  conclusive  evidence  in  his  favor  on  these  points,*  iis  a 
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very  different  thing.  In  my  judgment  it  impairs  the  obligation  of  his 
contract.     See  Corbin  v.  Board  Om^rSy  3  Fed.  Rep.  356. 

So  far,  then,  as  the  legislature  had  the  power  and  by  the  act  of  1865 
did  make  the  tax  deed  of  the  plaintiflfs  grantor  conclusive  evidence  of 
his  title,  I  do  not  think  the  legislature  of  1887  had  the  power  to  modify 
it.  If  notice  of  the  sale  was  not  an  essential  part  of  the  proceeding,  the 
legislature  of  1865  had  the  power  and  did  make  the  tax  deed  conclusive 
evidence  on  the  point.  But,  if  the  notice  was  necessary  to  the  validity 
of  the  sale,  then,  as  I  have  concluded,  the  legislature  did  not  have  the 
power  to  make  the  deed  conclusive  evidence  of  the  fact. 

In  either  view  of  the  matter,  the  act  of  February  21,  1887,  has  no 
eflTect  on  the  decision.  In  the  former  case,  as  to  this  deed,  the  conclu- 
sive effect  of  the  act  of  1865  could  not  be  modified,  and  in  the  latter  one 
the  deed  is  only  prima  fade  evidence  at  best.  But  I  am  pleased  to  think 
that  the  just  and  long-needed  provision  in  this  act,  requiring  a  party  who 
contests  a  tax  title  to  refund  the  money,  with  interest,  which  has  been  ex- 
pended in  the  payment  of  taxes  for  his  benefit,  may  be  applied  to  this 
transaction  in  the  suit  in  equity. 

It  is  needless  to  add  that  the  supreme  court  of  the  state  has  not  passed 
on  the  questions  involved  in  this  case,  or  otherwise  I  would  have  been 
spared  the  trouble  of  considering  them.  There  must  be  a  finding  that 
the  plaintiff  is  not  the  owner  of  the  premises,  or  entitled  to  the  posses- 
sion of  them,  and  that  the  defendant  is.     ' 


Exchange  Nat.  Bank  v.  Johnson  and  others. 
{Oireuit  Court,  W.  D.  Tennessee.    March  15, 1887.) 

1,  FkOMiBSOBT  Notes— Pathent  to  Original  Holdeb  afteb  AsIbionuxnt  fob 

Value— Repayment— Agency  for  Collection. 

If  the  indorsee  constitute  the  indorser  or  original  holder  his  agent,  by  rely- 
ing on  him  to  collect  of  the  maker,  taking  himself  no  steps  for  that  purpose 
until  after  the  failure  of  the  indorser.  payment  to  the  original  holder  will  be 
good. 

2.  Same— Indorser  Paying  the  Note. 

If  a  bank  accept  the  note  of  the  indorser  in  discharge  of  his  liability  as  in- 
dorser, the  title  to  the  first  note  reverts  to  the  indorser,  and  payment  to  him 
is  good,  although  the  indorser  leave  the  note  on  deposit  with  the  bank;  but 
it  IS  a  question  for  the  lury  to  determine  whether,  on  the  facts  of  the  case, 
the  new  note  be  taken  In  discharge  of  the  indorser* s  liability,  or  aa  a  mere 
memorandum  note,  not  intended  to  affect  the  title  to  the  old  note. 
8.  Same— Estopfel. 

If  the  maker  pay  other  than  the  rightful  owner  of  the  note,  he  cannot  rely 
on  facts  unlmown  to  him,  and  not  innueneinghis  action,  as  an  estoppel,  bat  if 
the  facts  be  of  a  character  that  establish  an  agency  for  collection,  that  ia  a 
defense  against  repayment. 

At  Law      Motion  for  new  trial. 

Suit  upou  a  negotiable  note  made  by  the  defendants  to  their  factors, 
and  paid  to  them  by  shipments  of  produce  as  agreed  upon,  but  while 
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the  note  was  held  by  the  plaintiff  bank,  by  a  transfer  under  circumstances 
stated  in  the  opinion  of  the  court. 

McCorry  &  Bond,  for  plaintiff. 

-Pitts  &  Hays  and  Mr.  Meeks,  for  defendants. 

Hammond,  J.  The  verdict  in  {his  case  for  the  defendants  is  well  sup- 
ported by  the  proof  upon  at  least  one  ground  not  at  all  affected  by  the 
objections  taken  on  this  motion  for  a  new  trial  to  the  charge  of  the  court. 
I  do  not  see  how  the  jury  could  escape  finding  that  Ferry,  Davis  &  Co. 
were  the  agents  of  the  plaintiff  bank  for  the  collection  of  the  note,  be  its 
ownership  or  interest  whatever  it  may  have  been.  The  statement  of  the 
principal  clerk  and  the  president,  that  they  were  not  agents  for  collec- 
tion, and  were  never  authorized,  is  utterly  worthless,  being  merely  th^ir 
opinions  or  conclusions  upon  that  issue  of  fact,  and  not  their  testimony 
as  to  the  existence  of  certain  substantive  circumstances  and  transactions 
from  which  the  issue  might  be  determined  by  the  jury,  whose  province 
it  was  to  draw  the  proper  inference  of  fact  as  to  the  agency  from  the  cir- 
cumstances, and  not  from  the  opinions  of  the  witnesses.  They  might 
affirm,  certainly,  that  there  had  never  been  any  formal  appointment  of 
the  firm  as  agents  for  that  purpose,  but  when  they  are  asked,  "What  au- 
thority had  Ferry,  Davis  &  Co.  at  any  time  to  collect  said  note? "  and 
they  answer,  "They  had  no  authority,"  or,  "They  had  no  authority 
whatever,  verbal  or  written," — the  testimony  can  go  no  further  than  such 
an  affirmation,  and  is  entitled  to  no  weight  beyond  that. 

Out  of  the  well-known  facts  of  the  case  the  agency  is  established, 
notwithstanding  these  opinions  to  the  contrary,  and  on  the  cross-exam- 
ination of  the  president  it  is  substantially  admitted.  Being  asked  why 
the  bank  did  not  for  nearly  two  years  take  any  step  towards  the  collection 
of  this  note,  and  others  of  similar  character  "discounted"  for  Ferry, 
Davis  &  Co.,  he  replied:  "Up  to  the  time  of  their  failure  they  were 
profuse  in  their  promises  and  statements  that  the  parties  whose  notes 
were  held  were  going  to  make  them  shipments  of  cotton  and  peanuts  to 
cover  their  indebtedness,  and  that  they  would  promptly  sell  and  take 
up  the  notes.  After  their  failure,  and  as  soon  as  we  were  able  to  get 
their  books  and  accounts,  we  immediately,  through  our  attorneys,  com- 
menced proceedings  to  enforce  the  collection  of  these  notes  and  ac- 
counts." And  subsequently,  referring  to  this  answer,  he  was  asked  if 
he  was  not  willing  and  anxious  that  that  should  be  done;  to  which  he 
replied,  "Yes."  This  was  an  agency  abundantly  sufficient  to  justify  the 
makers  in  paying  the  note  to  Ferry,  Davis  &  Co.,  and  the  facts  show  that 
the  bank  never  for  an  instant  contemplated  payment  in  any  other  way 
until,  after  the  failure  of  Ferry,  Davis  &  Co.,  this  somewhat  discredita- 
ble attempt  to  compel  the  makers  to  pay  it  a  second  time  was  conceived. 
It  is,  considering  the  circumstances,  t^ing  an  unfair  advantage  of  the 
equivocal  situation  in  which  the  makers  were  placed,  and  of  which  they 
never  had  any  knowledge. 

Counsel  for  the  defendants  sought  to  raise  an  estoppel  here,  and  asked 
a  charge  to  that  effect,  which  was  refused,  because  the  defendants  did 
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not  know  anything  of  the  facts, — did  not  even  know  that  the  bank  held 
the  note,  and  of  course  did  not,  in  making  the  payment-s,  act  upon,  or 
rely  in  the  least  upon,  the  circumstances  sought  to  be  used  to  invoke 
the  doctrine  of  estoppel.  As  the  court  told  the  jury,  the  defendants 
acted  most  recklessly,  and  in  their  own  wrong,  to  pay  the  note  to  the 
original  payees  without  demanding  its  production,  or  satisfying  them- 
selves that  it  had  not  been  transferred  to  some  one  else  having  alone  the 
right  to  collect  it;  and,  under  the  commercial  law,  there  could  be  neither 
sympathy  with  them,  nor  relief  for  them,  if  they  found  afterwards  that 
some  other  holder  was  entitled  to  the  payment.  Yet  there  could  be  no 
doubt  of  their  right  to  meet,  this  demand  by  the  bank  for  repayment  by 
showing  that  the  payments  they  had  already  made  to  the  original  holder 
were  authorized  by  the  bank  itself,  as  they  undoubtedly  were.  The  truth 
is,  it  is  somewhat  a  misnomer  to  call  the  transaction  a  "discount"  of  the 
note  by  the  bank.  It  took  that  form,  undoubtedly,  and  so  entered 
into  the  book-keeping  processes  as  a  "discount,"  but,  in  substance  and 
fact,  it  was  the  transfer  of  the  note,  either  in  payment  of,  or  as  collateral 
security  for,  a  pre-existing  indebtedness  to  the  bank.  It  is  wholly  im- 
material which  it  was,  since  there  was,  in  either  case,  an  agreement  be- 
tween the  original  holder  making  the  transfer  and  the  bank  that  the 
original  holder,  and  not  the  bank,  would  coUect  the  note,  and  apply  the 
proceeds  to  the  payment  of  the  note  itself,  or  to  the  indebtedness  se- 
cured. 

Counsel  for  the  plaintiff  seem  correctly  to  guage  the  transaction  when 
they  argue  that  it  was  not  a  pledge,  either  in  payment  of  or  as  collateral 
for  any  particular  debt,  but  only  a  pledge  to  secure  "a  line  of  credit"  for 
the  depositors'  account  with  the  bank ;  the  object  being  to  place  the  title 
in  the  bank  as  a  security  for  whatever  should  be  due  on  the  depositors' 
account,  either  in  the  shape  of  notes,  indorsements,  or  overchecks, 
though  the  bank,  as  usual  in  such  cases,  goes  through  the  forms  of  "dis- 
count," deposits,  "memorandum,"  or  "call"  notes,  renewals,  and  the 
like,  with  the  evident  convenience  of  thereby  saving  its  tolls  due  for  in- 
terest, discount,  charges,  etc.,  and  preserving  its  usual  style  of  book- 
keeping. Neither  can  it  be  denied  that  the  bank  is  as  much  under  the 
protection  of  the  commercial  law  with  regard  to  such  paper  as  if  the 
transaction  were  in  both  form  and  substance  what  it  seems  to  be  in  form. 
Nevertheless,  be  its  holding  what  it  may,  if  the  bank  delegates  to  its 
customer  the  power  and  duty  of  making  collections  for  it,  and  receiv- 
ing payment  of  the  note,  it  cannot  dispute  the  validity  of  such  payments 
if  its  customer  become  unfaithful,  and  does  not  pay  over  the  collections. 

If  anything  more  than  the  confession  of  the  president  of  the  bank,  al- 
ready adverted  to,  be  needed  to  support  this  finding  by  the  jury,  let  it 
be  remembered  that  the  makers  were  country  merchants,  residing  in  a 
small  village  on  the  Tennessee  river,  remotely  situated  from  railroads  and 
the  centers  of  commerce;  that  they  were  dealers  in  produce,  and  Ferry, 
Davis  &  Co.  were  their  factors;  that  it  was  the  intention  of  both  par- 
ties to  have  the  note  paid  by  shipments  of  produce  to  that  firm,  and 
not,  after  the  manner  of  banks,  iti  money  at  the  counter  of  the  bank, 
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although  it  is  in  terms  payable  at  another  than  the  plaintiff  bank;  that 
the  plaintiff  did  not  at  maturity  demand  payment,  either  at  the  bank 
where  the  note  was  payable  on  its  face,  or  of  the  makers;  neither  did 
the  plaintiff,  when  the  note  was  about  to  mature,  give  any  notice  that 
it  held  the  note,  as  was  the  usual  course  of  business  with  ordinary  paper 
to  be  collected  by  the  bank,  either  on  its  own  account  or  for  customers; 
nor  did  the  plaintiff'  give  any  notice  or  demand  any  payment  at  any 
time  after  maturity,  but  silenfly  held  the  note  for  nearly  two  years  from 
August  4,  1883,  the  date  of  its  "discount,"  until  after  the  failure  of 
Ferry,  Davis  &  Co.,  on  February  8, 1885,  and  then  only  put  it  out  for 
collection  in  April,  1885.  There  is  some  little  pretense  in  the  testi- 
mony of  the  principal  clerk  that  this  indulgence  was  on  account  of  short 
crops,  and  given  as  a  favor  to  the  makers;  but  this  witness  appears,  on 
the  face  of  the  deposition,  to  say  nothing  of  the  confession  of  the  presi- 
dent and  the  other  proof, — to  be  quite  unreliable  in  his  statements ;  and 
the  jury,  no  doubt,  found  the  facts  as  stated  above,  and  their  judgment 
should  be  conclusive. 

Now,  I  do  not  wish  to  be  misunderstood  here.  It  is  conceded  that 
the  makers  can  find  no  sort  of  excuse  in  these  circumstances  to  evade 
the  rule  of  the  commercial  law  that  payment  must  be  made  to  the  as- 
signee of  the  note  for  value  before  maturity,  and  without  notice;  that 
the  bank  was  not  bound  to  give  notice  of  the  transfer  to  it;  that,  as  con- 
cerns the  makers,  it  was  not  bound  to  demand  payment,  at  maturity  or 
afterwards,  anywhere;  that  it  might,  during  the  whole  period  of  the 
statute  of  limitations,  silently  hold  the  note  without  demanding  pay- 
ment, and  that  these  indulgencies  or  want  of  notice  could  be  no  defense 
to  the  makers,  paying,  however  ignorant  they  may  have  been  of  the  sit- 
uation, to  any  one  else  than  the  holder  of  the  note.  It  was  their  busi- 
ness to  assure  themselves  that  the  person  to  whom  payments  were  made 
was  the  person  entitled  to  receive  payment.  These  facts  and  circum- 
stances are  not  in  that  sense  to  be  relied  on  as  any  defense  to  this  action, 
but  they  ^e,  under  the  peculiarities  of  this  case,  conclusive  evidence  of 
an  agreement,  express  or  implied,  between  the  bank  and  its  customer, 
that  the  latter  should  collect  the  note;  whereby,  fortunately  for  the 
defendants,  the  payments  were  authorized,  even  if  the  note  did  belong 
to  the  bank. 

Nothing  more  is  needed  to  sustain  the  verdict,  but  I  think  I  should 
not  set  it  aside  if  this  feature  were  wanting.  It  is  quite  evenly  balanced, 
on  other  facts,  whether  the  note  did  belong  to  the  bank  or  to  Ferry, 
Davis  &  Co.,  and,  perhaps,  a  verdict  either  way  should  not  be  set  aside. 
Notwithstanding  the  appearances  already  noticed,  the  relation  between 
Ferry,  Davis  &  Co.  and  the  bank,  in  regard  to  this  and  other  "country 
paper"  held  by  them,  and  "discounted  "  to  the  bank,  might  be,  in  fact, 
misunderstood  by  either,  and  perhaps  was  never  very  clearly  and 
definitely  determined  at  eil  by  anything  that  was  agreed  between  them 
upon  the  subject;  and  certainly  nothing  in  proof  here  makes  it  clear 
what  this  relation  was.  There  are  abundant  opinions  of  witnesses,  but 
no  precise  facts  that  settle  the  controversy,  and,  as  before  remarkedi 
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the  inferences  to  be  drawn  from  the  known  facts  are  about  evenly 
balanced.  When  Ferry,  Davis  &  Co.,  on  the  eighth  day  of  February, 
1884,  executed  their  note  for  $1,996.10,  payable  on  demand  to  the 
plaintiff  bank,  like  many  others  previously  and  subsequently  made,  it 
was  for  the  aggregate  amount  of  three  notes  of  their  country  customers, 
then  long  past  due,  and  which  had  been  held  by  the  bank  as  the  note 
of  defendants  here  was  held.  These  three  notes  were  pinned  to  the 
demand  note,  and  so  remained  in  the  bank  until  a  year  afterwards, 
when  Ferry,  Davis  &  Co.  failed,  and  made  an  assignment,  preferring 
the  bank,  after  which  the  notes  were  sent  to  attorneys  for  collection. 
None  of  the  witnesses  testifies  as  to  what  was  said  between  the  parties  at 
the  time  of  this  transaction,  nor  as  to  what  was  done  by  them,  except 
as  above  stated.  At  that  time  the  defendants  here  had  paid  to  Ferry, 
Davis  &  Co.  $234.86  on  the  note  sued  on,  by  shipments  of  cotton  made 
subsequent  to  the  transfer  of  the  note  to  the  bank,  and  this  was  credited 
upon  the  note,  and  the  credit  was  acknowledged  by  the  bank, — another 
circumstance  to  establish  that  agency  for  collection,  on  behalf  of  the 
bank,  already  considered.  This  credit  was  not  entered  on  the  note  form- 
ally. It  appears  in  figures  of  pencil,  made  in  making  calculations, 
and  that  is  all.  It  was,  however,  deducted  in  fixing  the  amount  of  the 
demand  note,  and  so  was  recognized  by  the  bank  as  a  proper  credit. 
There  is  no  proof  that  the  money  was  paid  to  the  bank,  certainly  not  as 
a  credit  on  the  note;  but,  if  at  all,  only  by  deposit  to  Ferry,  Davis  & 
Co.'s  account,  and  this  not  of  that  particular  collection,  but  as  included 
in  their  general  deposits.  No  other  fact  appears,  so  far  as  the  conduct 
of  the  bank  is  concerned,  but  there  is  in  the  evidence  the  often-repeated 
assertion  that  the  officers  of  the  bank  did  not  consider  that  its  relation 
towards  the  note  wa«  affected  by  this  transaction,  but  that  the  owner- 
ahip  continued  precisely  as  it  was  before.  Yet  this  seems  somewhat 
Inconsistent  with  the  fact  that  the  bank  did  not  undertake  to  collect  this 
or  any  of  the  country  paper  until  after  the  insolvency  assignment,  nor 
until  they  had  taken  possession,  as  the  president  says,  of  the  Ferry, 
Davis  &  Co.  books  and  accounts,  which  would  seem  to  imply  that  they 
looked  to  that  assignment^  and  not  the  original  ^'discount,''  as  the  source 
of  title. 

No  suggestion  is  made  in  the  proof  that  the  three  notes  pinned  to  the 
demand  note  were  held  as  collateral  security  for  thai  note,  nor  for  any 
other  indebtedness  particulariy,  nor  for  Ferry,  Davis  &  Co.'s  account 
generally.  The  theory  of  the  officers  is  that  the  note  was  the  bank's 
own  property,  having  been  "discounted.*'  Therefore,  in  that  view,  the 
pinning  of  the  three  notes  to  the  demand  note  had  tio  significance  of  a 
pledge  as  collateral, — none  whatever.  Nothing  can  be  implied  in  that 
direction.  Going  further  back,  what  has  already  been  said  as  to  the  so- 
called  "discount"  applies  he're.  It  was  that  in  form,  no  doubt.  The 
amount,  less  the  charges,  was  put  to  Perry,  Davis  &  Co.^  deposit  ac- 
count as  if  so  much  cash  had  been  deposited,  but  immediately  a  check 
was  given  for  the  precise  amount,  so  that  the  deposit  account  stood  ex- 
actly as  it  did  before.     This  check  was  to  pay  the  bank,  in  whole  or  in 
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part,  some  indebtedness  due  the  bank,  but  what  particular  indebtedness 
is  not  disclosed.  Doubtless  it  was  to  pay  some  previous  demand  note 
or  other  form  of  indebtedness ;  the  derk  says  perhaps  to  pay  Ferry, 
Davis  &  Co.'s  "straight  paper,"  whatever  that  may  mean, — ^'Hhe  bank 
preferring  two  names  on  business  paper  to  Ferry,  Davis  &  Co.'s  own 
notes."  From  this  and  other  testimony  it  may  be  inferred,  notwith- 
standing the  president  says  that  Ferry,  Davis  &  Co.  were  not  in  good 
credit  with  the  bank,  that  Ferry,  having  been  president  himself,  and^ 
being  then  a  director,  did  have  credit  enough  to  get  money  without  ad-'' 
equate  security  of  any  kind.  But,  after  aU,  the  transaction  was  the 
substitution  of  one  debt  for  another, — the  defendants'  note,  indorsed  by 
Ferry,  Davis  &  Co.,  for  Ferry,  Davis  &  Co.'s  "straight  paper;"  and,  as 
the  sequel  showed,  it  was  at  best  only  lending  on  Ferry,  Davis  &  Co.'s 
sole  credit,  and  a  reliance  upon  their  ability  to  take  care  of  the  indorsed 
paper;  for  otherwise  the  bank  would  have  looked  for  itself  to  the  collec- 
tion of  defendants'  note.  Ferry,  Davis  &  Co.,  being  authorized  or  ex- 
pected to  collect  that  note,  and  all  other  paper  like  it,  were  not  expected, 
as  Ferry  says,  to  pay  each  and  every  collection  on  its  own  particular 
note,  and  have  the  credits  entered  thereon,  but  were  to  put  their  money 
on  deposit  as  they  should  have  it  in  hand  to  deposit,  which  they  did. 
Disguise  it  as  one  may,  by  the  forms  assumed,  it  was  in  fact  not  the 
isolated  purchase  or  "discount"  of  a  note  by  the  bank  which  now  it  is 
pretended  to  have  been,  but  one  of  a  mass  of  transactions  through  which 
this  former  president,  and  always  director,  of 'the  bank,  was  permitted 
to  have  money  on  the  strength  of  his  own  credit,  secured  by  the  deposit 
in  the  bank  of  his  own  business  paper,  which  he  himself  was  to  continue 
to  manage  as  if  the  deposit  had  not  been  made.  The  bank  officers  say 
the  demand  note  was  only  a  "memorandum  note  to  keep  the  account 
alive,"  and  was  not  intended  to  be  taken  in  payment  of  the  others, 
which  is  in  keeping  with  the  above  suggestion  as  to  the  true  state  of  the 
affair. 

Ferry,  Davis  &  Co.  say  they  regarded  the  defendants'  note  and  the 
others  as  regained  by  the  "call  note,"  as  they  term  it,  and  afterwards  as 
belonging  exclusively  to  them.  They  charged  it  again  to  the  defend- 
ants' account,  and  dealt  with  it  as  their  own;  but  substantially  they 
had  done  this  before,  and  really  their  control  was  not  any  greater  than 
it  had  been.  The  fact  which  is  wholly  inconsistent  with  their  theory 
is  that  the  note  remained  in  and  with  the  bank  just  as  it  had  done. 
They  explain  this  by  saying  it  was  there  only  as  their  own  for  safe- 
keeping; but  they  state  no  fact  showing  that  the  bank  agreed  to  so  keep 
it,  or  considered  the  transaction  to  be  of  that  character.  The  truth  is, 
I  have  no  doubt,  that,  in  their  then  condition,  substantially  all  their 
paper  was  thus  tied  up  in  their  bank,  and  they  and  the  bank  did  not 
have  any  definite  agreement  about  it.  They  did  not  ask  to  have  the 
notes  returned,  as  that  would,  possibly,  have  been  refused;  and  having 
entire  control  of  the  debt  due  by  defendants,  and  being  themselves  ex- 
pected to  collect  it,  they  did  not  wish  or  need  to  press  to  conclusions 
any  consideration  of  the  question  who  was  entitled  to  have  the  actual 
v.SOF.no.S— 88 
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possession  of  the  paper.  If  defendants  had  called  for  tiie  paper  on 
making  any  paynient,  it  would  no  doubt  have  been  produced,  and  they 
would  have  been  none  the  wiser,  whether  it  belonged  to  one  or  the 
other.  But  remotely  situated  as  they  were,  and  it  being  the  original 
intention  to  meet  the  note  by  shipments  of  produce  from  time  to  time, 
stern  as  the  commercial  law  is,  there  is  scarcely  one  business  man  in  a 
thousand  who  could  not  have  been  caught  in  the  same  way.  Ferry, 
Davis  &  Co.  concealed  the  fact  that  the  notes  had  been  paid,  and,  per- 
haps, misled  the  bank  in  that  regard,  but  this  did  not  justify  it  in  seek- 
ing repayment  upon  the  theory  that  the  payments  had  not  been  author- 
ized. 

It  is  very  diflBcult  to  determine  on  this  proof  whether  the  transaction 
in  reference  to  the  demand  note  was  as  the  bank  claims,  or  as  Ferry, 
Davis  &  Co.  claim,  but  the  jury  might  very  weD  have  inferred  that  it 
was  a  payment  outright,  and  that  the  ownership  of  Ferry,  Davis  &  Co. 
was  restored.  Those  who  would  Jive  by  the  sword  of  the  commercial  law 
must  likewise  perish  by  it.  Unexplained,  and  looking  at  the  form  only 
of  the  transaction,  as  plaintiff  would  have  us,  as  to  the  "discount"  of  this 
particular  note  of  the  defendants,  the  bank  was  the  purchaser  for  value, 
before  maturity,  in  due  course  of  trade,  with  Ferry,  Davis  &  Co.  liable 
upon  their  indorsement,  and  not  otherwise.  The  indorsers  are  called  on  to 
make  good  that  liability,  which  they  do,  by  giving  this  demand  note. 
Now,  if  the  indorser  pay  a  note,  he  is  entitled  to  possession,  and  ipso 
facto  recovers  the  ownership,  and  may  pursue  the  maker.  For  myself, 
if  called  on  to  decide  the  fact  on  the  proof  here,  I  should  find  that  to 
have  been  precisely  what,  in  legal  contemplation,  the  parties  did  in  this 
case,  on  their  own  theory  of  a  "discount"  of  the  note,  although  they 
might  not  have  thought  of  or  agreed  upon  that  as  the  technical  bearing 
of  the  transaction,  and  certainly  I  should  not  disturb  the  verdict  of  a 
jury  to  that  effect. 

But,  suppose  that  inference  be  wrong,  then  the  only  other  possible 
one,  on  the  technicalities  of  the  law,  would  be  that  Ferry,  Davis  &  Co., 
in  settlement  of  their  liability  aa  indorsers,  gave  their  own  note;  and, 
thus  having  recovered  the  ownership  and  possession  of  defendants'  note, 
this  they  simultaneously  pledged  as  collateral  security  for  their  own. 
But  it  was  then  long  past  due,  and  hence  was  not  transferred  before  ma- 
turity, and  is  open  for  whatever  defense  may  be  available  under  these  cir- 
cumstances; and  that  of  the  pledgeor's  agency  to  collect  for  the  pledgee  is 
still  good,  whether  any  other  be  or  not.  I  cannot  comprehend  how  the 
bank  can  ignore  every  circumstance  connected  with  their  dealings  with 
Ferry,  Davis  &  Co.,  except  the  original  "discount,"  set  up  the  relation  to 
the  defendants  growing  out  of  iAai  circumstance,  and  maintain  it;  nor,  if 
they  set  up  that  relation  as  the  basis  of  title,  how  they  can  consistently 
claim  to  be  holders  of  the  note  as  coUate^^al  security,  and  maintain  that 
also.  They  did  not,  in  my  judgment,  when  probed  to  the  bottom,  hold 
in  either  relation,  strictly  speaking.  It  was  a  delusion  all  the  way  through. 
The  bank  held  the  "  country  paper  "  of  their  customer  in  substance  as  a 
general  security  for  advances,  and  to  protect  all  balances  that  might  be- 
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come  due;  but  it  did  not,  infact^  rely  upon  it,  or  use  it  for  that  purpose, 
— any  more  than  it  did  when  the  transaction  is  looked  at  as  a  simple 
"discount"  of  isolated  paper  or  as  a  collateral  pledge  for  a  particular  debt, 
— by  looking  to  its  collection,  and  to  the  appropriation  of  the  proceeds 
to  the  debts  due  by  the  customer,  as  it  should  have  done,  but  left  all 
that,  unsecured,  to  the  good  faith  and  credit  of  the  favored  customer, 
looking  alone  to  him  for  payment.  And,  the  customer  having  failed,  it 
takes  a  general  assignment  of  all  notes  and  accounts,  with  other  assets, 
believing  this  note  and  others  to  be  unpaid,  but  being  disappointed  in 
that  belief  it  now  attempts  to  claim  through  the  original  "discount."  If 
the  defendants  had  known  all  this,  the  bank  would  have  been  estopped^ 
no  doubt ;  but  they  did  not,  and  can  only  rely  on  their  other  defenses. 
But  they  have  surely  the  right  to  scrutinize  the  bank's  dealings  with 
Ferry,  Davis  &  Co.,  and  to  set  up  form  against  form,  technicality  against 
technicality,  and  delusion  against  delusion,  in  the  dealings  of  the  bank 
with  the  customer.  Thus,  they  compel  the  bank  to  elect  its  position. 
It  does  that,  and  chooses  to  treat  its  title  as  arising  out  of  the  original 
"discount"  of  an  isolated  note.  So  treated,  aside  from  the  agency  to  col- 
lect, which  is  good  on  every  ground,  there  is  a  form  of  payment  by  the 
indorser,  and  positive  proof  that  it  was  intended  to  have  that  effect; 
whereupon  the  bank  denies  that  this  form  ia  the  correct  state  of  the  af- 
fair, and  relies  upon  some  undefined  outside  intention  to  save  it  from 
that  consequence.  It  alleges  that  the  demand  note  was  only  "a  mem- 
orandum" for  the  purpose  "of  keeping  the  account  alive;"  which  means, 
I  suppose,  that  the  appearance  of  having  past-due  paper  or  unbalanced 
overchecks  must  be  avoided.  But  it  must  be  apparent  that  this  mode 
of  dealing  was  liable  to  delude  the  indorser,  and  the  makers  of  the  hy- 
pothecated or  "discounted"  notes,  and  comes  very  close  to  an  estoppel 
in  dealing  with  them.  And,  as  on  the  issue  of  an  agency  for  collection, 
these  circumstances  may  be  looked  to  by  the  jury  as  evidence  in  support 
of  Ferry,  Davis  &  Co.'s  testimony  that  it  was  in  fact  a  payment  of  their 
liability  as  indorsers,  and  "a  taking  up  of  the  note"  by  them,  rather  than 
the  "memorandum"  theory  to  which  the  bank  officers  testify. 

In  view  of  all  that  has  been  said,  it  is  now  plain  that  the  criticism  of 
the  charge  of  the  court  is  unavailing.  No  exception  is  or  could  be  taken 
to  the  instructions  on  the  subject  of  an  agency  for  collection ;  and ,  that  fact 
being  supported  by  the  proof,  the  defense  is  complete  without  more.  But 
I  do  not  wish  to  rest  under  the  imputation  of  having  repudiated  Gosling  v. 
Griffin,^  (MSS.,  Sup.  Ct.  Tenn. ,  Jackson,  1875,)  3  S.  W.  Rep.  642.  That 
case  has  become  a  leading  one,  and  has  been  frequently  followed  and 
cited.  It  is  unfortunate  that,  in  the  blockade  attending  the  official  re- 
-porting  of  those  tinies,  it  has  never  been  reported.  It  is  digested  in  1 
Meigs,  Dig.  (2d  Ed.)  335,  approved  in  Richardson  v.  Rice,  itself  not  offi- 
cially reported  but  appearing  in  7  Cent.  Law  J.  225,  and  is  cited  in 
Sawyet'  v.  Moran,  3  Tenn.  Ch.  35,  and  in  1  Daniel,  Neg.  Inst.  (3d  Ed.) 
§  830.     I  was  of  counsel  on  the  winning  side,  and  our  Brother  Jacksoi*, 

s  See  note  at  end  of  case. 
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now  the  circuit  judge  of  this  circuit,  but  then  in  the  supreme  court,  de- 
livered the  opinion.  I  read  it  carefully  from  the  opinion  book  before 
charging  the  jury  in  this  case,  and  did  not  intend  to  depart  from  it.  It 
properly  overrules  VaUerlien  v.  Howell^  5  Sneed,  441,  and  if  I  charged 
the  jury,  as  counsel  state  in  their  brief  on  this  motion,  that,  after  the 
pledge  of  the  note  as  collateral  to  the  demand  note,  it  was  necessary  that 
the  bank  should  give  notice  of  its  holding  to  the  maker  in  order  to  pro- 
tect itself  against  payments,  the  collateral  note  being  then  past  due,  I 
did  commit  an  unintentional  error,  but  not  one  for  which  a  new  trial 
should  be  granted,  for  the  reason  already  stated.  I  did  not  reduce  the 
charge  to  writing,  as  I  often  do,  to  avoid  mistakes,  but  the  brief  notes 
from  which  it  was  delivered  support  my  own  memory  that  counsel  are 
perhaps  mistaken.  On  that  point  I  have  this  note:  "Collateral  to  new 
note :  Must  give  notice  if  transferred  after  due  as  collateral,  of  changed 
relations."  By  this  it  was  meant  that  the  jury  should  be  told  that,  if  the 
bank  had  at  the  time  of  the  original "  discount "  appointed  Ferry,  Davis 
<t  Co.  as  its  agent  for  collection,  and  ratified  collections  made  by  them 
at  the  time  the  demand  note  was  given,  and  afterwards  there  was  a  change 
of  this  agency  relation,  the  defendants  should  have  been  notified  of  the 
revocation  of  the  agency.  I  have  the  defendants'  request  for  instructions 
on  the  defense  of  estoppel,  which  was  refused,  and  the  intention  was  to 
confine  the  jury  to  the  two  points  of  agency  and  a  recovery  of  owner- 
ship by  the  substitution  of  the  demand  note.  I  stated  repeatedly  dur- 
ing the  argument  that  Ooding  v.  Or^n  was  approved,  but  that  it  did 
not  apply  to  the  facts  of  this  case.  The  defendants  did  not  deny  Goding 
V.  Qriffin^  and  so,  on  the  whole,  I  am  inclined  to  think  I  did  not  charge 
as  stated.  Nevertheless,  I  should  grant  a  new  trial  on  the  doubt  about 
it,  as  I  may  have  been  careless  on  a  point  not  deemed  of  much  import- 
ance, but  for  the  fact  that  the  case  almost  justified  a  direction  of  a  ver- 
dict on  the  defense  of  an  agency  to  collect,  which  I  came  very  near  giving. 
I  cannot  think  that  the  jury  was  misled  from  that  point  in  the  case  by 
any  error  on  the  other  point. 
Overrule  the  motion. 


[Note.  The  following  is  the  opinion  in  QoAing  v.  Griffin^  referred  to 
above,  which  is  also  now  reported  in  3  S.  W.  Rep.  642 :] 

Jackson,  Special  Judge.  The  material  facts  of  this  case  necessary  to  be 
noticed  in  determining  the  legal  question  presented  by  the  record  are  the  fol- 
lowing: On  the  ninth  day  of  January,  1872,  the  defendant,  T.  S.  Griffln*  exe- 
cuted and  delivered  to  Pollard  &  Go.  his  negotiable  promissory  note  for  the 
sum  of  $598,  payable  80  days  after  date;  the  consideration  for  said  note  be> 
ing  the  proceeds  of  a  buggy  which  Pollard  &  Co.  had  placed  in  said  Griffln's 
hands  fur  sale,  and  which  he  had  sold,  and  used  and  appropriated  the  money. 
The  payees  in  said  note  being  indebted  to  plaintiff,  CkNsling,  in  the  sum  of 
$554.25,  evidenced  by  his  acceptance,  which  matured  third  January,  1671,  and 
which  had  been  placed  in  the  hands  of  attorneys  at  Memphis  for  collection,  on 
the  tenth  day  of  January,  1871,  indorsed  in  blank  the  defendant's  said  note 
for  $598,  and  delivered  it  to  the  plaintiff's  attorneys  as  collateral  security  for 
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the  indoraer's  acceptance,  which  said  attorneys  held  for  collection.  Said. at- 
torneys, at  the  time  of  receiving  defendant's  note  from  said  Pollard  &  Co., 
gave  to  the  latter  a  receipt  specifying  that  said  note  was  received  by  them  as 
collateral  security  for  the  payment  of  said  Pollard  &  Co.'s  acceptance  for 
$554.25,  due  third  Jan  uary,  1871.  It  appears  that  the  defendant,  after  the  date 
of  this  transfer,  and  before  the  maturity  of  his  said  note,  delivered  to  Pollard 
&  Co.  several  lots  of  flour  and  meal  in  payment  and  satisfaction  of  his  note. 
This  flour  and  meal,  to  the  amount  of  $613,  was  delivered  on  the  twenty-fifth, 
twenty-sixth,  twenty-ninth,  and  thirtieth  of  January,  1871,  withQut  notice 
or  knowledge  on  the  part  of  defendant  that  his  note  had  been  previously  in- 
dorsed and  transferred  by  Pollard  &  Co.  to  the  plaintiff.  He  accordingly  re- 
fused to  pay  the  note  at  its  maturity,  and  was  sued  thereon  by  the  plaintiff 
in  first  circuit  court  of  Shelby  county. 

Among  other  pleas  not  necessary  to  be  noticed,  the  defendant  plead  that 
said  note  was  not  transferred  to  the  plaintiff  in  due  course  of  trade,  but  was 
given  to  the  plaintiff  by  the  firm  of  Pollard  &  Co.,  as  collateral  security  for  a 
debt  which  the  said  Pollard  &  Co.  owed  the  plaintiff;  and,  further,  that  the 
defendant  paid  said  note  to  the  firm  of  Pollard  &  Co.  without  notice  from  the 
plaintiff  that  be  had  the  note  assigned  to  him,  and  of  this  he  put  himself  upon 
the  country. 

By  consent  of  parties,  a  jury  was  waived,  and  the  case  was  tried  by  the 
court,  and  resulted  in  a  finding  "that,  though  the  note  was  assigned  before 
maturity,  it  being  received  as  collateral  to  secure  a  pre-existing  debt,  the  de- 
fendant should  have  been  notified  of  the  assignment,  and  the  plaintiff  cannot 
recover  on  the  note  because  defendant  was  not  so  notified  before  paying  the 
note  to  Pollard  &  Co.  Court  thereupon  gave  j  udgment  for  the  defendant,  from 
which  the  plaintiff  has  appealed  in  error  to  this  court. 

In  rendering  judgment  for  the  defendant  upon  the  foregoing  facts,  the  court 
below  followed  the  case  of  Vaiterlien  v.  ffowell,  5  Sn^,  Ml,  which  pres- 
ented the  direct  question  here  presented,  and  is  conclusive  of  the  present  case, 
if  it  is  to  be  adhered  to  as  authority.  In  Vatterlien  v.  Howell  the  materl^ 
fa^ts  were  that  Howell  &  Co.,  on  the  tenth  March,  1856,  executed  to  F.  S. 
Brown  &  Co.  their  promissory  note  for  $208.50,  due  at  six  months.  On  the  fif- 
teenth day  of  May,  1856,  Brown  &  Co.,  the  payees,  indorsed  and  delivered 
said  note  to  Yatterlien  as  collateral  security  for  the  payment  of  a  pre-existing 
debt  due  from  them  to  him.  Yatterlien  gave  the  makers  no  notice  of  this 
assignment  of  the  note  to  him,  and  on  the  thirtieth  July,  1856,  before  the 
note  matured,  the  maker  paid  the  amount  thereof  to  Brown  &  Co.,  the  payees. 
When  the  note  was  due,  Yatterlien  sued  the  makers,  and  it  was  held  that 
this  payment  to  the  payees  before  maturity,  and  after  the  assignment  of  the 
note,  having  been  made  without  notice  of  the  transfer,  was  a  good  defense 
against  the  suit  of  said  Yatterlien.  This  decision  seems  to  proceed  upon  the 
idea  that  an  indorsee  of  negotiable  paper,  who  receives  it  before  maturity  as 
collateral  security  for  or  in  payment  of  an  antecedent  debt,  is  bound  to  notify 
the  maker  of  his  being  the  holder,  in  order  to  protect  himself  against  payments 
by  the  maker  to  the  original  holder  or  payee;  that,  in  the  dhservce  of  such  no^ 
tice,  an  indorsee  must  show  himself  to  be  a  holder  for  value,  and  in  due  course 
of  trade,  in  order  not  to  be  bound  by  the  maker's  payment  to  the  original  payee, 
although  made  before  maturity,  and  after  transfer  of  the  note.  We  cannot 
assent  to  the  correctness  of  this  principle,  as  applied  to  negotiable  paper.  It, 
in  effect,  places  atush  paper  upon  precisely  the  same  footing  as  open  accounts, 
and,  in  our  opinion,  attaches  a  condition  to  the  legal  and  complete  transfer 
of  negotiable  instruments,  which  is  supported  neither  upon  principle  nor  au- 
thorify. 

It  was  decided  in  Clodfelter  y.  Cox,  1  Sneed^  880,  that  the  assignee  of 
equitable  rights  and  open  accounts  must  give  notice  to  the  debtor  or  holder 
of  the  fund  of  the  assignment,  in  order  to  protect  himself  against  subsequent 
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pay m ents  by  the  debtor  to  the  assignor.  But  in  the  subsequent  cases  of  Mutual 
Protection  Ins.  Co,  v.  Hamilton,  5  Sneed,  277,  and  Sugg  v.  Powell,  1  Head, 
221,  it  was  held  that  this  doctrine  as  to  notice  had  no  application  to  the  asif^- 
ment  of  negotiable  paper,  or  of  instruments  which,  though  not  negotiable  by 
the  law-merchant,  are  made  assignable  by  law,  so  as  to  pass  the  legal  interest 
or  title,  and  permit  the  assignee  to  sue  in  his  own  name. 

The  rule  announced  in  these  cases  is  irreconcilable  with  the  position  as- 
sumed in  Vatterlien  v.  HotoelL  No  autliority  is  cited  to  sustain  the  proposition 
or  conclusion  of  law  laid  down  in  Vatterlien  v.  Hotoell,  except  the  case  of  Van 
Wyck  V.  Noroell,  2  Humph.  192,  which  fails  to  support  the  decision.  The  con- 
test in  Van  Wyck  v.  Noroell  was  between  the  true  owner  of  the  notes  and  a 
party  holding  them  2A  collateral  security.  The  former  prevailed  upon  princi- 
ples well  settled  in  our  decisions;  but  Judge  Green,  who  delivered  that  opin- 
ion, recognized  the  fact  that  a  pre-existing  debt  was  a  good  consideration, 
as  between  the  holder  and  the  individual  from  whom  he  received  the  paper, 
though  it  would  not  be  suflacient  to  entitle  him  to  hold  against  the  true  owner. 
The  consideration  on  which  Vatterlien  received  the  transfer  of  the  note  from 
Brown  &  Co.  being  a  good  one,  as  between  themselves,  and  that  transfer  hav- 
ing vested  him  with  the  legal  title  to  the  note  so  as  to  dispense  with  the  ne- 
cessity of  his  giving  notice  of  the  assignment,  the  conclusion  seems  to  be 
inevitable  that  a  payment  by  the  makers  to  the  original  payee,  after  such 
transfer,  and  before  maturity,  should  not  be  held  good  against  the  holder. 

Again,  the  decision  in  Vatterlien  v.  Howell  ignores  the  distinction  that 
should  manifestly  be  taken  between  the  payment  of  a  negotiable  note  made 
after  its  transfer  and  such  a  payment  b^ore  assignment.  The  latter  is  the 
proposition  discussed  by  the  judge  delivering  that  opinion.  He  says:  "The 
argument  is  that,  if  a  party  pay  a  negotiable  paper  (as  this  is)  before  maturity, 
and  fails  to  take  it  up,  he  does  it  at  his  peril,  and  if  it  is  afterwards  assigned 
before  maturity,  the  assignee  has  the  right  to  enforce  its  repayment. "  After 
correctly  saying  that  this  doctrine  was  too  broadly  stated,  the  opinion  pro- 
ceeds: "It  is  true  that  if  a  party  pay  a  negotiable  paper  before  due,  and  flil 
to  take  it  up,  and  it  is  afterwards,  and  before  maturity,  negotiated  in  due 
course  of  trade,  the  assignee,  being  an  innocent  holder  for  a  valuable  consid- 
eration, would  be  entitled  to  enforce  its  payment.  But  it  is  equally  true  that, 
if  it  is  taken  in  payment  of,  or  as  collateral  security  for,  a  pre-existing  debt, 
it  is  not  negotiated  in  due  course  of  trade,  and  the  holder  wo.uld  stand  in  no 
better  situation  than  the  payee,  and  would  be  subject  to  all  defenses  which 
might  be  made  against  it  in  the  hands  of  the  payee."  This  was  undoubtedly 
a  correct  statement  of  the  law  as  applicable  to  the  case  of  payment  of  nego- 
tiable paper  made  b^ore  its  transfer  or  assignment.  But  it  did  not  follow 
from  this  principle,  as  the  court  concluded  therefrom,  that  a  payment  made 
after  such  transfer  or  assignment  would  stand  upon  the  same  footing  and  be 
equally  available  as  a  defense  to  an  action  by  the  holder.  The  indorsement 
and  delivering  of  negotiable  paper  as  collateral  security  for  pre-existing  in- 
debtedness is  a  transaction  of  daily  occurrence  in  all  commercial  communities. 
It  is  a  legitimate  use  of  such  paper,  and,  if  the  person  so  receiving  it  does  not 
become  thereby  a  holder  for  value  and  in  due  course  of  trade,  according  to 
the  law-merchant,  so  as  to  cut  off  all  defenses,  he  is  certainly  entitled  to  pro- 
tection, as  against  payments  made  or  equities  ai'ising  between  the  maker  and 
indorser  after  the  date  of  such  transfer. 

The  business  of  mercantile  communities  ia  to  a  great  extent  transacted 
through  the  medium  of  bills  of  exchange  and  promissory  notes;  and  this  free 
circulation  of  such  paper  is  a  matter  of  too  much  importance  to  be  restricted 
by  adhering  to  an  adjudication  not  founded  upon  principle,  nor  supported  by 
authority.  Our  decisions  have  gone  sufficiently  far  in  holding  that  negotia- 
ble paper,  transferred  in  payment  of  a  pre-existing  debt,  or  as  collateral 
security,  is  subject  to  all  equities  or  defenses  existing  against  the  paper  at 
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the  time  of  its  transfer,  and  we  are  unwilling  to  extend  the  principles  of 
these  decisions  so  as  to  let  in  d^enses  arising  c^fter  such  transfer.  Every  maker 
of  negotiable  paper  knows,  as  a  matter  law,  that  it  is  transferable,  by  indorse- 
raent,  so  as  to  pass  the  legal  and  complete  title  to  the  paper,  and  tlie  debt  evi- 
denced thereby,  and  it  is  his  duty  to  pay  to  the  holder  upon  production  of  the 
note.  Payments  of  negotiable  paper  before  it  is  due,  and  in  the  absence  of 
such  paper,  are  not  made  in  the  due  course  of  business,  and  the  paily  so  pay- 
ing should  be  held  to  do  so  at  his  own  risk;  for,  when  the  title  has  passed  by 
indorsement  and  delivery  of  such  paper,  the  actual  holder  alone  has  the  right 
to  receive  the  money  due  thereon,  and  the  maker,  in  paying  to  the  original 
payee  after  such  transfer,  in  the  absence  of  the  paper,  either  before  or  tifter 
its  maturity,  must  abide  the  consequences  of  making  payment  to  a  party  not 
entitled  to  receive  it. 

Our  legislature,  in  providing  indemnity  for  makers  of  lost  negotiable  paper 
when  sued  thereon,  proceeds  upon  the  principle  that  the  actual  legal  holder 
thereof  could  lawfully  compel  a  repayment  to  himself.  We  therefore  hold 
that,  in  the  case  of  negotiable  paper,  the  maker  is  not  dischargerl  if,  before 
the  maturity  of  the  paper,  and  after  its  transfer,  even  as  collateral  security, 
he  makes  payment  to  any  person  other  than  the  real  holder.  This  conclusion 
is  fortified  by  the  rule  applicable  to  overdue  negotiable  paper.  When  such 
paper  is  indorsed  and  transferred  after  maturity,  the  maker  can  avail  himself 
only  of  such  matters  of  defense  as  existed  between  himself  and  the  promisee 
or  indorser  at  the  time  of  the  actual  indorsement  and  transfer  of  the  note  to 
the  holder.  This  is  so  both  upon  the  principles  of  the  law-merchant,  and 
under  the  provisions  of  our  statutes  of  set-off.  It  is  founded  upon  the  well- 
settled  rule  that  a  note  does  not  cease  to  be  negotiable  because  it  is  overdue. 
The  payee,  by  his  indorsement,  may  still  communicate  a  good  title  to  the  in- 
dorsee, nor  can  the  maker,  when  sued  thereon,  rely  on  matters  of  defense 
against  the  indorser  which  arose  after  such  transfer,  although  he  had  no 
notice  of  the  transfer  at  the  time  of  acquiring  his  defense.  The  maker  has 
no  right  to  presume  that  such  overdue  paper,  which  he  has  made  negotiable, 
and  on  which  he  agrees  to  be  liable  to  the  actual  holder  or  indorsee,  remains 
in  the  hands  of  the  original  payee;  and  if  he  pays  to  the  original  promisee, 
without  requiring  the  production  of  the  paper,  he  does  it  at  his  own  risk. 
This  is  the  true  distinction  between  the  assignment  of  open  accounts  or  equi- 
table interest  in  a  fund  and.  the  indorsement  of  a  negotiable  note. 

In  the  former  case  notice  of  the  assignment  must  be  given  the  debtor  to 
protect  the  assignee  against  future  payments  co  the  assignor.  Such  assignee 
acquires  only  an  equitable  title,  and,  in  the  absence  of  such  notice/  the  debtor 
may  reasonably  presume  that  the  original  creditor  still  holds  or  controls  the 
claim,  and  may  accordingly  make  payments  to  him  in  the  ordinary  course  of 
business.  But  the  indoi-see  of  an  overdue  negotiable  note  acquires  a  full  legal 
title,  with  the  sole  and  exclusive  right  to  demand  and  receive  payment  thereof. 
His  rights  being  only  subject  to  the  equities  and  defenses  existing  against  the 
paper  at  the  time  of  its  transfer  to  him,  no  defenses  against  the  original  payee 
acquired  after  the  transfer  are  available  against  him. 

Xow,  it  is  manifest  that  negotiable  paper,  taken  as  collateral  security  for 
pre-existing  indebtedness  h^ore  maturity,  and  before  any  equities  or  defenses 
exist  against  it,  must  stand  upon  the  same  footing  as  the  transfer  of  such 
overdue  paper.  The  holder  in  neither  case  is  considered  a  holder  for  value  in 
due  coui-se  of  trade,  under  the  law-merchant.  Both  are  subject  to  all  equities 
existing  at  the  time  of  the  transfer,  but  neither  is  subject  to  d^ensea  arising 
after  such  transfer. 

The  foregoing  doctrines  are,  we  think,  supported  both  by  principle  and 
authority.  See  Carr  v.  Leuris,  20  N.  Y.  138;  Wheeler  v.  Quild,  20  Pick. 
545;  Baxt&r  v.  Little,  6  Mete.  7;  Edw.  Bills  &  N.  marg.  537,  538* 
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Our  concltisfon  !s  that  the  case  of  Vatterlien  y.  ffotoeU,  5  Sneed,  441, 
not  correctly  decided,  and  should  not  be  adhered  to  as  authority. 

It  follows  from  the  principles  already  announced  that  the  defendant**  pay- 
ment to  Pollard  &  Co.,  the  original  payee  of  the  note  sued  on,  made  h^ors  its 
maturity,  but  after  the  date  of  its  indorsement  and  transfer  to  the  plaintifC 
as  collateral  security,  constitutes  no  valid  defense  to  the  plaintiff's  suit  apon 
said  note,  although  the  defendant  may  have  had  no  nptioe  of  sucli  transfer  at 
the  time  of  making  such  payment.  It  results,  therefore,  that  the  Judgment 
Of  the  circuit  court  must  be  reversed*  and  that  the  plaintiff  have  Jadgment 
here  upon  the  notOi  with  cost  of  suit. 


I 


Seeuqbon  and  others  v.  Philbrigc 

{OirwU  Oouri,  8.  D.  Florida.    December  18, 1886.) 

fill*— Tftlh— Bill  of  Ladiko  akd  Draft— Loss. 

On  March  16. 1886,  S.  telegraphed  P.:  "Offer  9  cars  sacked  oats.  Can  ship 
next  steamer.  40  cents,  f.  o.  b.;**  to  which  P.  answered:  "Telegram  received.  j 

Ship  as  soon  as  possible,  if  quality  good  and  offer  f.  o.  b.  Last  car  poor; 
short  weight,  badly  sacked.  ^  On  19th.  8.  shipped  per  steamer  two  car-loads 
oats  to  shipper's  order,  and  indorsed  biU  of  lading,  ''Deliver  to  order  of  B. 
H.  &  Co., "  and  attached  a  sight  draft  on  P.  for  price  and  marine  insarance.  ' 

B.  H.  &  Oo.  indorsed  the  bill  of  lading  to  a  bank,  and  forwarded  it  with  draft 
for  collection.  No  bill  of  lading  was  forwarded  to  P.,  but  S.  wrote  bim  of 
the  shipment,  and  sent  invoice  and  certificates  of  weights.  The  oats  arrived 
before  the  bill  of  lading,  and  the  agent  of  the  steamer  informed  P.  that  there 
were  two  car-loads  of  oats  that  he  could  have  on  presenting  indorsed  bill  of 
lading.  On  29th  the  bank  received  and  presented  to  P.  the  biU  of  lading,  and 
•attached  draft  for  collection,  but  the  draft  was  not  paid,  and  the  bill  of  lad- 
ing was  not  delivered.  The  oats  were  put  in  the  steam-ship  warehouse,  and 
the  same  night  destroyed  by  fire.  HM,  that  the  title  had  not  passed,  and 
that  the  loss  must  fall  on  S. 

At  Law.     AmmvpM. 

By  the  court  without  jury,  by  stipulation, 

W.  0.  Moloney^  for  plaintiflfe. 

6.  BonffM  Pattemonj  for  defendant. 

LoGKB,  J.  On  the  sixteenth  March,  1886,  plaintiffs,  merchants  of 
Galveston,  telegraphed  to  defendant,  at  Key  West:  "Offer  two  cars 
sacked  oats.  Can  ship  next  steamer.  40  cents,  f.  o.  b.  Beply  by  wire 
quick  if  wanted j**  to  which  he  replied:  "Telegram  received.  Ship  as 
soon  as  possible,  if  quality  good  and  offer  f.  o.  b.  Last  car  poor;  short 
weight,  badly  sacked."  On  the  19th  plaintiff  shipped  per  steamer  two 
car-loads  of  oats  to  Key  West,  consigned  to  shipper's  order,  and  indorsed 
the  bill  of  lading,  "Deliver  to  order  of  Ball,  Hntchings  &  Co.,"  and  at- 
tached a  sight  draft  on  defendant  for  price  of  oats,  and  marine  insur- 
ance, which  they  had  paid.  Ball,  Hutchings  &  Co.  indorsed  the  bill 
of  lading  to  the  order  of  the  Bank  of  Key  West,  and  forwarded  it  to  that 
bank,  with  draft  for  collection.  No  bill  of  lading  was  forwarded  defend* 
ant|  but  plaintiffs  wrote  informing  him  that  they  had  shipped  him  two 
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car-loads  of  oats,  and  sent  invoice  and  certificate  of  weights.  The  oats 
reached  Key  West  before  the  letter  containing  the  bill  of  lading,  and  the 
agent  of  the  steam-ship  informed  defendant  that  there  were  two  car-loads 
of  oats  that  he  could  have  by  presenting  an  indorsed  bill  of  lading. 
Neither  of  the  banks  at  that  time  held  the  bill  of  lading  or  draft,  so  that 
tbe  defendant  could  not  obtain  the  property.  On  29th  the  Bank  of 
Key  West,  having  received  the  bill  of  lading  with  draft  attached,  pre- 
sented the  same  for  collection,  but  tbe  draft  was  not  paid,  nor  the  bill 
of  lading  delivered.  The  merchandise  remained  in  the  steam-ship  ware- 
house, and  that  night  was  destroyed  by  fire.  This  is  a  suit  to  recover 
the  price. 

The  principle  of  law  is  well  established  that,  where  property  is  de- 
stroyed by  accident,  the  loss  falls  upon  the  holder  of  the  l^il  title, 
(^Orant  v.  tf.  S.,  7  Wall.  331;)  and  the  question  here  is,  in  whom  was 
the  title  to  the  property  destroyed,  at  the  time  of  its  destruction?  Had 
there  been  a  full  and  perfected  sale,  which  passed  the  property  from  the 
plaintiffs  to  the  defendant,  so  that  he  becape  bound  to  pay  the  price? 

Mr.  Benjamin,  in  his  treatise  on  Sales  of  Personal  Property,  has  so 
clearly  laid  down  what  may  safely  be  accepted  as  the  law  upon  the  sub- 
ject that  it  is  but  necessary  to  examine  the  facts  of  the  case  in  question 
in  the  light  of  his  rules.  The  rules  that  would  apply  in  this  case  are, 
first,  where  the  goods,  in  pursuance  of  an  order,  are  delivered  to  a  car- 
rier to  deliver  to  the  buyer,  the  carrier  is  presumed  to  act  as  agent  of  the 
buyer,  and  delivery  to  the  carrier  is  delivery  to  the  buyer;  but  where 
goods  are  delivered  on  board  of  a  vessel  to  be  carried,  and  a  bill  of  lading 
is  taken,  the  delivery  by  the  vendor  is  not  a  delivery  to  the  buyer,  but 
to  the  captain,  as  bailee  for  delivery  to  the  person  indicated  by  the  bill 
of  lading.  The  fact  of  making  the  bill  of  lading  deliverable  to  the  or- 
der of  the  vendor  is,  when  not  rebutted  by  evidence  to  the  contrary,  al- 
most decisive  to  show  his  intention  to  reserve  the  jua  digponendi,  and  to 
prevent  the  property  from  passing  to  the  vendee.  Where  a  bill  of  ex- 
change for  the  price  of  goods  is  inclosed  to  the  buyer  for  acceptance, 
together  with  a  bill  of  lading,  if  he  refuse  acceptance,  he  acquires  no 
right  to  the  bill  of  lading,  or  the  goods  of  which  it  is  the  symbol.  When 
the  vendor  deals  with  a  bill  of  lading  only  to  secure  the  contract  price, 
the  property  vests  in  the  buyer  upon  payment  thereof.  See  Benj.  Sales, 
(4th  Ed.)  §  399,  and  numerous  cases  there  cited.  These  propositions 
of  law  are  accepted  as  established  by  numerous  decisions,  and  the  su- 
preme court  has  settled  beyond  any  question  what  should  control  in  this 
case.  In  Dmos  v.  Natixmal  Exch,  Bank^  91  U.  S.  618,  the  question  upon 
which  the  final  determination  of  the  case  rested  was  almost  precisely  the 
s^me  as  in  this  one,  namely,  whether  the  title  passed  from  the  shipper 
to  the  vendee  before  the  payment  of  the  drafts  drawn  against  the  ship- 
ment. In  that  case,  as  in  this,  the  consignment  was  made  to  a  third 
party,  with  drafts  for  collection,  although  invoices  were  sent  to  the  party 
ordering  the  purchase.     The  court  says: 

"It  is  true  they  sent  invoices.  That,  however,  is  of  no  significance  of  it- 
self.   The  position  taken  on  behalf  of  the  defendant,  that  the  transmission  of 


Digitized  by 


Google 


602  FEDERAL  REPORTER. 

the  invoices  passed  the  property  in  the  wheat  without  the  acceptance  and  pay- 
ment of  tlie  drafts  drawn  against  it,  is  utterly  untenable.  An  invoice  is  not 
a  bill  of  sale,  nor  is  it  evidence  of  a  sale.  Standing  alone,  it  is  never  regarded 
as  evidence  of  title." 

It  is  true  that  in  that  case  the  instructions  from  the  shipper  to  the  con- 
signee were  that,  unless  the  drafts  were  paid,  the  wheat  was  to  be  held; 
but  that  only  established  beyond  a  question  that  which  is  the  presump- 
tion of  law  in  all  such  cases  where  shipments  are  made  in  such  man- 
ner, namely,  that  it  is  the  intention  to  hold  the  title  and  jus  disponendi 
until  the  drafts  are  paid.  This  is  the  prima  facie  conclusion,  where 
the  shipment  is  to  shipper's  order.  In  this  case  there  is  nothing  to 
rebut  such  presumption,  but,  on  the  contrary,  much  to  strengthen  it. 
One  of  the  plaintiffs  testified  that  such  class  of  goods  was  always  cash 
on  delivery.  The  order  of  defendant  was  accompanied  with  conditions 
regarding  the  quality  of  the  goods,  and  complaints  concerning  previous 
shipments.  The  agent  of  the  steam-ship  required  an  indorsed  bill  of 
lading  before  he  would  deliver  the  goods,  although  they  were  marked 
with  defendant's  initials.  The  bank  which  held  the  bill  of  lading  re- 
tained it  because  the  draft  was  not  paid.  Considering  the  language  of  the 
order,  the  complaint  regarding  former  lots,  and  the  manner  of  shipment, 
there  can  be  no  doubt  but  what  the  vendor  intended  that  all  questions 
should  be  settled  by  paj'ment  before  any  title  passed  by  delivery.  There 
had  been  no  selection  or  appropriation  by  the  defendant,  and  it  must  be 
held  that  there  was  no  delivery,  and  that  no  title  had  passed  No  per- 
son can  hold  the  title  to  merchandise  shipped  another,  for  his  protection 
from  loss  by  non-payment,  and  not.  at  the  same  time  bear  the  risk  of 
accidental  loss. 

Verdict  and  judgment  must  be  for  defendant,  and  so  it  is  ordered. 


Fairbanks,  Assignee,  v.  Amoskeag  Nat.  Bank. 
(Circuit  Court,  2>.  2^ew  Hampshire,    March  1, 1887.) 

1.  Mandamus— Notice. 

No  peremptory  mandamus  can  issue  without  notice  In  some  form  to  the  de- 
fendant, or  a  waiver  of  notice  by  appearance. 

2.  Same— Certiorari— One  Writ. 

Certiorari  and  mandamus  cannot  be  joined  in  one  writ. 

Decision  on  Motion  to  Quash  writ  of  mandamus  and  certiorari. 

This  was  a  writ  to  Daniel  Clark,  judge,  and  Benj.  F.  Clark,  clerk,  of 
district  court  of  New  Hampshire,  commanding  them  to  perfect  a  record 
in  the  district  court  by  entering  on  the  docket  the  term  when  an  opin- 
ion was  filed  in  the  above  case. 

C.  R,  Morrison  and  Briggs  &  Huse^  for  complainant. 

Wood  &  Clarkj  for  defendant. 
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Colt,  J.  I  am  satisfied  that  the  mation  to  quash  must  prevail,  upon 
the  grounds — First,  of  want  of  notice  on  the  part  of  the  defendants;  and, 
second,  because  the  writ  is  irregular  in  form,  it  being  a  compound  writ  of 
mandamus  and  certiorari.  These  two  objections  are  so  clear  on  reason  and 
authority  that  it  is  unnecessary  to  enlarge  upon  them. 

The  rule  is  well  established  in  this  country  that  no  peremptory  manda- 
mus shall  issue  without  notice  in  some  form  to  the  defendant,  or  a  waiver 
of  notice  by  an  appearance.  The  wisdom  of  this  rule  is  well  illustrated 
in  this  case;  for  surely  this  court  ought  not  to  command  a  judge  of  the 
district  court  (assuming  it  has  the  power  in  such  a  case)  to  do  that  which 
he  says  would  be  false,  without  notice  to  him,  and  opportunity  to  be 
fully  heard. 

As  to  the  second  ground,  there  seems  to  be  no  precedent  for  combin- 
ing writs  of  certiorari  and  mandamus.  Each  being  distinct,  and  having 
its  prescribed  functions,  it  would  be  irregular  to  join  both  in  one  writ. 
Such  a  course  may  lead  to  much  confusion,  for  rules  which  apply  to 
one  writ  may  not  apply  to  the  other;  whereas,  if  each  is  kept  distinct, 
we  can  deal  with  it  according  to  the  rules  of  procedure  which  are  appli* 
cable  to  it. 

Motion  to  quash  sustained* 


Shelley  v.  St.  Chables  CSo« 
(Oireuit  Court,  E.  D,  Missouri,  B.  2>.    April  20, 1887.) 

1.  Counties— Bonds— Mandamus  to  Lett  Tax. 

Where  a  county  court  refuses  to  levy  a  tax  required  by  law  to  be  levied  for 
the  payment  of  county  bonds,  a  mandamus  will  go  to  compel  such  leTy. 

2.  Same— Adjustment  of  EqurriES. 

Where  bonds,  maturing  in  different  years,  were  issued  for  the  improve- 
ment of  certain  lands  upon  which  they  were  made  a  lien  until  paid,  and  the 
law  required  the  county  court  to  levy  enough  taxes  upon  such  lands  each 
year  to  pay  the  annual  interest  on  such  bonds,  and  all  bonds  maturing  the  fol- 
lowing year,  allowing  at  least  25  per  cent,  for  delinquent  taxes,  and  the  county 
court  only  levied  enough,  if  all  collected,  to  pay  the  interest  and  bonds,  and 
allowed  nothing  for  delinquencies,  and  delinquent  suits  were  instituted,  and 
certain  tracts  sold  under  judgments  recovered,  and  some  of  the  purchasers 
were  bona  fide,  held,  that  this  court  cannot  attempt,  mmandamus  proceedings, 
to  apportion  or  determine  the  equities  which  exist,  and  will  not  issue  a  man^ 
damus  to  compel  a  isecond  levy  upon  lands  sold,  for  the  payment  of  bonds  due 
before  such  sales  were  made. 

This  is  a  proceeding  by  mandamus  against  the  judges  of  the  county 
court  of  St.  Charles  county  to  enforce  the  satisfaction  of  a  judgment  re- 
covered in  this  court  upon  certain  bonds  and  coupons  issued  by  St. 
Charles  county,  under  certain  acts  of  1869  and  1870,  for  the  improve- 
ment by  drainage  of  certain  lands  lying  in  said  county,  known  as  the 
"Marias  Temps  Clair  District,"  and  to  that  end  compel  the  levy  of  a 
sufficient  tax  to  pay  said  judgment,  less  the  amount  already  paid  thereon. 
For  other  material  facts,  see  28  Fed.  Rep.  876. 
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E.  B.  Sherzer,  for  relator.        '  • 

Dyer^  Lee  &  Ettie  and  OasUeTnany  Hough  &  Denison^  for  respondent. 

Brewer,  J.,  (ordUy.)  In  the  case  of  Shelley,  rdator,  agamst  St. 
Charles  county,  the  relator  is  entitled  to  a  mandamus^  so  far  as  respects 
bonds  for  which  no  levy  has  been  made.  Provision  to  that  ejQTect  is  in 
the  order  which  is  herewith  approved.  So  far  as  the  balance  of  the  judg- 
ment is  concerned,  the  plaintiff  is  not  entitled  to  mandamvs.  There  were 
judicial  sales  made  under  proceedings  in  the  courts,  after  the  failure  of 
the  ordinary  tax  levies,  and  there  were  on  those  judicial  sales  some  hoKva 
fide  purchasers.  As  we  intimated  in  the  course  of  one  of  the  arguments 
in  the  case,  we  think  the  parties  who  bought  under  these  judicial  sales 
are  entitled  to  protection,  and  that  the  relator's  remedy  (if  he  have  any) 
for  the  balance  of  the  Judgment  must  be  in  some  other  proceeding. 

We  cannot  in  mandamus  attempt  to  apportion  or  determine  the  equi- 
ties which  exist,  so  that,  as  to  the  balance  of  the  judgment,  the  applica- 
tion for  maadamui  will  be  refused. 


United  States,  by  Dowell,  Prosecutor,  v.  Gbibwold. 
{Dislrict  Court,  D.  Oregon,   May  3,  18870 

1.  Judgments— Satisfactiok—Cross-Judgmbnts— Set-Off. 

By  the  practice  at  common  law,  a  court  might  set  off  cross-ludgments  In 
the  same  or  different  actions,  in  the  same  or  different  courts,  oetween  sub- 
stantially the  same  parties,  on  the  application  of  either  to  enter  satisfaction 
in  both  actions  for  the  amount  of  the  smaller  debt. 

3.  Claims  against  United  States— Set-Off— Judgment. 

The  authority  to  settle  claims  due  to  and  from  the  United  States  by  setting 
one  off  against  the  other,  as  provided  in  the  act  of  March  8, 1875,  (18  St.  461,) 
is  thereby  conferred  ezclusiyely  on  the  secretai^  of  the  treasury;  and  this 
court  is  not  authorized  to  set  off  a  claim  allowed  in  the  treasury  aepartment 
to  the  defendant  in  this  action  against  the  Judgment  therein. 

{SyUdbus  by  the  Court.) 

Action  to  Recover  Damages  and  Penalties. 
James  K,  Kelly ^  for  the  motion. 
M,  C  OeorgSy  contra. 

Deady,  J  On  July  SO,  1879,  a  judgment  was  given  in  this  court  in 
the  qui  tarn  action  of  the  United  States,  by  B.  P.  Dowell,  prosecutor, 
against  William  C.  Griswold,  for  $35,228,  with  costs  and  disbursements, 
amounting  to  $2,875.60,  on  account  of  certain  forfeitures  and  damages 
incurred  by  him  in  knowingly  making,  presenting,  and  obtaining  pay- 
ment from  the  treasury  of  the  United  States,  in  January,  1874,  of  cer- 
tain false  and  forged  claims,  contrary  to  section  5438  of  the  Revised 
Statutes.     Afterwards  divers  sums  were  collected  and  credited  on  the 
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judgment,  so  that  on  May  9,  1885,  there  was  stiJl  due  thereon  the  sum 
of  $23,576.  On  this  day  the  district  attorney,  acting  under  the  direc- 
tion of  the  solicitor  of  the  treasury,  filed  an  amended  motion  in  this 
court  for  leave  to  enter  satisfaction  of  the  judgment,  in  pursuance  of  an 
attempted  compromise  of  the  debt  by  the  secretary  of  the  treasury  under 
section  3469  of  the  Revised  Statutes,  on  the  payment  by  Griswold  of  the 
paltry  sum  of  $100,  notwithstanding  the  sum  of  82,104.32  was  then  lying 
in  the  treasury  to  his  credit.  The  motion  was  denied  on  the  ground 
that  the  action  was  under  the  control  of  the  prosecutor,  B.  F.  Dowell, 
both  for  himself  and  the  United  States,  while  the  one-half  of  the  judg- 
ment is  his  private  property.  See  U.  S.  v.  GrigwM^  24  Fed.  Rep.  861. 
And,  on  error  to  this  court,  this  ruling  wasaflSrmed  by  the  circuit  judge 
on  April  13,  1887.  On  March  30,  1887,  the  prosecutor  filed  a  motion 
in  this  court  to  have  this  $2,104.32,  the  amount  of  seven  Oregon  and 
Washington  Indian  war  claims  then  allowed  and  due  said  Griswold  as 
assignee  from  the  United  States,  set  off  against  said  judgment,  under  the 
act  of  March  3, 1875.  18  St.  481 .  Due  notice  of  the  motion  was  given 
to  William  C.  Griswold,  and  William  T.,  his  son,  J.  H.  Alberts,  and 
George  B.  Miller,  and  thereafter  it  was  argued  by  counsel  and  submitted. 

It  appears,  from  the  papers  and  documents  accompanying  the  motion, 
that  on  January  16,  1879,  the  secretary  of  the  treasury  reported  the 
claims  in  question,  with  others,  to  congress  for  appropriation,  (H.  R. 
Ex.  Doc.  No.  30,45  Cong.  3  Sess.;)  and  afterwards,  on  March  3,  1879, 
congress  appropriated  the  money  for  their  payment.  20  St.  423.  One 
of  these  claims  originally  belonged  to  Timoleon  Love,  who  sold  it  to 
George  B.  Miller,  who  appears  to  have  subsequently  assigned  it  to  Gris- 
wold. Miller  now  claims  that  Griswold  imposed  on  him  by  procuring 
him  to  sign  an  absolute  sale  and  assignment  of  the  daim,  when,  in  fact, 
he  only  proposed  to  assign  the  daim  for  collection.  However,  he  now 
consents,  through  counsel  for  the  motion,  to  the  application  of  the  same 
on  the  judgment,  with  the  understanding  that  Dowell  will  settle  with 
him. 

It  is  also  claimed  by  counsel  opposed  to  the  motion  that  Griswold  has 
assigned  the  claims  to  Alberts,  which  appears  to  be  formaUy  true.  On 
November  18,  1880,  the  second  comptroller  reported  to  the  secretary  of 
the  treasury  that  the  Inoney  due  on  these  claims  was  payable  to  Gris- 
wold, as  assignee  of  the  original  owners,  and  not  to  Alberts,  his  assignee, 
on  the  ground  that,  the  assignment  to  Griswold  having  taken  place  be- 
fore the  United  States  assumed  the  indebtedness,  the  case  was  not  within 
the  prohibition  against  the  assignment  of  a  claim  upon  the  United 
States  contained  in  section  3477  of  the  Revised  Statutes,  while  the  as- 
signment to  Alberts  was.  On  November  80,  1880,  the  secretary  of  the 
treasury  instructed  the  third  auditor  to  "Jsettle  "  the  cases,  and  to  deposit 
any  amount  then  due  to  Griswold,  or  which  was  due  to  him  at  any  time 
after  ''the  right  of  offset  on  his  indebtedness  to  the  government  attached, 
to  his  credit  in  the  treasury  of  the  United  States."  In  view  of  the  pend- 
ency of  this  action  against  Griswold,  proceedings  on  these  claims  had 
been  suspended  by  direction  of  the  secretary  prior  to  this  time.     Letter 
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of  A.  M.  Gangewer,  acting  third  auditor,  to  J.  K.  Upton,  assistant 
secretary  of  the  treasury,  October  21,  1880. 

The  act  of  March  3,  1875,  above  referred  to,  provides  "that,  when 
any  final  judgment  recovered  against  the  United  States,  or  other  dmm  duly 
allowed  by  legal  authority  y  shall  be  presented  to  the  secretary  of  the  treasury 
for  payment,  and  the  plaintiff  or  claimant  therein  shall  be  indebted  to 
the  United  States  in  any  manner,  whether  as  principal  or  surety,  it  shall 
be  the  duty  of  the  secretary  to  withhold  the  payment  of  an  amount  of 
such  judgment  or  claim  equal  to  the  debt  thus  due  the  United  States;  and 
if  such  plaintiff  ox  claimant  assents  to  such  set-off,  and  discharges  his 
judgment  or  an  amount  thereof  equal  to  said  debt  or  claim,  the  secretary 
shall  execute  a  discharge  of  the  debt  due  from  the  plaintiff  to  the  United 
States." 

The  act  also  provides  that,  in  case  the  party  denies  his  indebtedness, 
or  refuses*  to  consent  to  the  set-off,  then  the  secretary  shall  withhold  pay- 
ment of  sufficient  of  the  judgment  or  claim  due  from  the  United  States 
to  secure  the  debt  due  the  United  States,  and  shall  enforce  the  same  by 
legal  proceedings.  In  common-law  courts  it  is  the  established  practice 
to  set  off  cross-judgments  in  the  same  or  different  actions,  in  the  same  or 
different  courts,  between  substantially  the  same  parties,  on  a  rule  or  or- 
der obtained  on  the  summary  application  of  either  party  to  enter  satis- 
faction in  both  actions  for  the  amount  of  the  smaller  debt.  Whart.  Law 
Diet.  "Set^Off;"  Rap.  &  L.  Law  Diet.  «Set-Off;»  1  Chit.  PI.  608. 

I  see  no  good  reason  why  a  case  like  this  should  not  be  included  in  this 
practice.  The  party  seeking  to  have  the  set-off  made  has  a  judgment  in 
its  favor  on  which  it  proposes  to  apply  a  debt  admitted  to  be  due  from 
it  to  the  judgment  debtor.  In  effect,  the  proceeding  is  a  credit  by  the 
United  States  of  the  amount  due  the  judgment  debtor  on  the  judgment. 
But  the  act  of  1876  appears  to  have  committed  this  matter  to  the  action 
of  the  secretary  of  the  treasury;  and,  as  this  is  a  case  in  which  the  debt 
due  the  United  States  is  already  established  by  the  judgment  of  this  court, 
the  secretary  may  at  once  apply  the  sum  found  due  by  the  United  States 
to  Griswold,  in  part  payment  of  the  judgment,  and  disburse  the  same  to 
the  prosecutor,  who,  as  the  owner  of  the  judgment,  will  therefore  become 
entitled  to  the  money  When  this  is  done,  on  the  presentation  in  this 
court  of  a  transcript  of  the  treasury  proceeding,  an  order  will  be  made 
directing  the  clerk  to  credit  the  defendant  with  a  payment  on  the  judg- 
ment to  that  amount. 

The  iact  that  the  claim  of  the  United  States  against  Griswold  has  been 
reduced  to  judgment  renders  the  assent  of  the  latter  to  the  set-off  unneo- 
essary.  The  amount  of  Griswold 's  daim  has  been  established  by  theao- 
counting  officers  of  the  treasury,  and  that  of  the  United  States  by  the 
judgment  of  this  court.  It  only  remains  for  the  secretary  to  apply  the 
former  in  payment  of  the  latter,  as  directed  by  the  statute* 
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Fergus,  Petitioner, 

(Circuit  Court,  2>.  MMMchuaetU.    March  22, 1887.) 

Extradition— Interstate— Second  Warrastt— Habeas  Corpus. 

In  extradition  proceedings,  where  the  first  warrant  of  arrest  is  of  qnestlon* 
able  regularity,  and  no  order  is  entered  upon  the  first  complaint  and  warrant, 
the  district  indge  has  power,  under  Rev.  »t.  §  5270,  to  issue  a  second  warrant, 
the  arrest  of  the  defendant  upon  which  wHl  not  be  held  void  on  habeas  carpus. 

Habeas  Gorpvs. 

John  W,  Qrrcaranj  for  petitioner. 

Owen  A,  Gcdvin^  Asst.  U.  S.  Atty.,  for  the  United  States. 

Colt,  J.  I  find  no  suflBcient  ground  on  which  to  grant  this  petition. 
The  first  warrant  directed  the  marshal  or  his  deputies  to  arrest  the  peti- 
tioner if  found  within  their  district.  He  was  arrested  by  a  deputy- 
marshal  on  this  warrant  in  New  York  state.  The  evidence  is  that,  after 
his  arrest  in  New  York,  the  petitioner  came  voluntarily  into  Massachu- 
setts. Under  the  form  of  the  first  warrant,  there  being  a  question  whether 
the  petitioner  could  be  held  upon  it,  a  second  warrant  was  issued  by  the 
district  judge  upon  a  second  complaint,  and  no  order  wafl  made  upon  the 
first  complaint  and  warrant.  It  is  contended  that  the  court  had  no  power 
to  issue  a  second  warrant  under  the  circumstances.  We  are  here  dealing 
with  a  case  arising  under  the  extradition  law;  and  it  has  been  held  that 
a  warrant  may  run  throughout  the  United  States,  and  may  be  executed 
by  any  marshal  or  deputy-marshal  in  any  district.  The  fugitive  is  not 
apprehended  for  any  crime  committed  against  the  United  States,  for  which 
he  is  amenable  to  trial  in  any  particular  district.  His  extradition  is 
not  sought  from  any  district  as  such,  but  from  the  United  States.  In 
re  Henrichy  5  Blatchf.  414;  Spear,  Extr.  254.  Upon  the  state  of  facts 
presented  in  this  petition,  I  think  the  court  had  power,  under  section 
6270  of  Revised  Statutes,  to  issue  a  second  warrant. 

The  other  objections  raised  are  immaterial.     Petition  dismissed. 


Knapp,  Stout  &  Co.  Company  r.  National  Mdt.  FnuB  Ins.  Oo# 

Samb  v.  People's  Mut.  Fire  Ins.  Co. 

(Circuit  Cawrt,  K  2>.  Missouri,  E.  D.    April  21, 1887. 

Wbitb— Foreign  Insurance  Companies— Service. 

In  Missouri,  a  foreign  insurance  company  is  prohibited  from  carrying  on 
business  until  it  has  filed  with  the  insurance  commissioner  a  certificate  stip- 
ulating that  service  may  be  made  upon  him;  and,  where  it  is  alleged  in  the 
petition  that  a  foreign  company  is  doing  business  in  the  state,  it  will  be  pre- 
sumed that  it  has  complied  with  the  law,  and  default  will  be  entered  on  serv- 
ice upon  the  commissioner,  though  he  have  refused  to  receive  the  summons. 
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At  Law, 

a.  M.  Stewart^  for  plaintiff. 

Brewer,  J.,  (praliy.)  In  these  cases  a  default  is  asked.  The  peti* 
tion  alleges  that  the  defendant  is  a  foreign  insurance  corporation,  doing 
business  in  this  state,  having  agents  and  offices  located  here.  Service 
was  made  upon  the  insurance  commissioner.  He  declined  to  receive 
the  summons  and  copy  of  the  petition  that  was  handed  him,  no  reason 
being  given  therefor.  The  service  was  good,  if  he  had  power  to  receive 
the  service.  The  law  of  Missouri  forbids  any  foreign  insurance  com- 
pany doing  business  until  it  has  filed  with  the  insurance  commissioner 
a  certificate  stipulating  that  service  upon  him  shall  be  personal  service 
upon  the  company.  As  it  is  alleged  in  the  petition  that  the  company 
was  doing  business  in  this  state,  having  agents  and  offices  here,  we  are 
to  presume  that  it  has  complied  with  the  law ;  and  therefore,  prima  facU^ 
at  leaati  ibe  service  is  good,  and  default  will  be  entered* 


United  States  v.  Eagak. 
Oircwtt  Oouri,  B.  D,  Missouri,  B.  D.    March  96. 1887.) 

1.  GRAim  Jury— Drawing— Fbdbraii  Courts, 

The  act  of  congress  of  June  80, 1879,  with  reference  to  drawing  Jurors  for 
the  courts  of  thelJnited  States,  did  not  repeal  Rev.  St  U.  S.  §§  SOO,  802,  804, 
or  808. 

2.  Same— State  Practicb. 

There  being  no  federal  statutes  regulating  chaUenges  to  grand  jurors,  the 
federal  courts  may,  under  Rev.  St.  U.  S.  §  722,  follow  the  practice  of  the 
courts  of  the  state  in  which  they  are  held,  with  reference  to  objections  to  in- 
dictments presented  by  a  grand  Jury,  on  the  ground  of  irregularity  in  the 
method  of  selecting  the  members  of  the  Jury. 
8.  Sahe-^Irbegular  Sei/Ection— Plea  nr  AjsATBifBirr. 

The  direction^  in  the  Missouri  statutes  as  to  the  manner  of  drawing  grand 
jurors  are  merely  directory;  and,  under  the  decisions  of  the  supreme  court  of 
that  state,  objections  to  the  manner  of  drawing  the  members  of  that  body 
cannot  be  raised  by  plea  in  abatement  to  an  indictment  presented  by  it,  when 
it  appears  that  the  Jurors  irregularly  chosen  were  competent  and  qualified 
jurors,  residing  in  the  district,  and  that  the  only  irregularity  consists  in  the 
method  of  selecting  them. 
4.  Same— Full  Panel— Drawing  from  Wheel. 

Under  Rev.  St.  U.  S.  §  808,  providing  that  "if.  of  the  persona  summoned 
less  than  16  attend,  they  shall  be  placed  on  the  grand  jury,  and  the  court  shall 
order  the  marshal  to  summon  *  •  •  from  the  body  of  the  district,  and  not 
from  the  by-standers,  a  suflQcient  number  of  persons  to  complete  ^e  grand 
jury, "  the  court  has  the  right  to  determine  of  how  many  persons,  up  to  ^,  the 
grand  Jury  shall  consist;  but  if  more  than  16  and  less  than  the  number  ordered 
attend  under  the  first  venire,  and  the  court  sees  fit  to  require  an  additional 
number  to  make  up  the  full  panel,  as  first  ordered,  the  deficiency  must  be  sup- 

Slied  by  ordering  additional  names  to  be  drawn  from  the  wheel,  and  not  by 
irecting  the  marshal  to  select  the  additional  jurors  from  the  body  of  the  dis- 
trict, or  Irom  particular  localities  of  the  district. 
15.  Same— Violent  Partisan.  ' 

The  fact  that  a  man  is  a  member  of  a  political  party,  and  a  strong  partisan, 
does  not  a£[ect  his  qualification  as  a  grand  Juror. 
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Indictment  under  Rev.  St.  U.  S.  §  5512,  for  fraudulent  registration. 
On  demurrer  to  plea  in  abatement. 

T.  B.  Bashaw^  J.  0.  Broadhead,  and  P.  H.  Dyer,  for  the  United  States. 
W.  K.  Marshall  and  C.  H.  Prince^  for  defendant. 

£rewer,  J.,  {praUy.)  In  this  criminal  case  a  plea  in  abatement  has 
been  filed.  The  matter  which  is  presented  thereby  is  one  afiecting  the 
regularity  of  the  organization  of  the  grand  jury,  and  not  one  affecting  the 
qualifications  of  the  jurors;  for  the  fact  that  a  juror  belonged  to  one 
party,  and  was  a  strong  partisan,  would  be  no  ground  of  challenge,  even 
if  presented  before  the  jury  was  impaneled  and  sworn,  any  more  than  a 
challenge  on  the  ground  that  he  belonged  to  one  church,  and  was  a  strong 
and  bigoted  adherent  of  that  church.  Neither  party  affiliation  nor  re* 
ligious  beliefs  nor  church  adhesion  affect  the  qualifications  of  a  juror, 
grand  or  petit;  l)ut  it  is  insisted  there  was  an  irregularity  in  the  organi- 
sation of  this  grand  jury,  in  that  five  of  the  jurors  were  not  drawn  in  the 
manner  provided  by  the  act  of  1879.  Bui  a  challenge  to  a  grand  jury, 
based  on  the  mere  ground  of  irregularity  in  its  organization,  was  never 
regarded  with  any  favor;  less  so  to-day  than  ever.  Many  states  have 
oonsidered  the  grand  jury  superfluous,  and  have  authorized  prosecutions 
of  all  offenses,  even  the  highest,  by  a  simple  information  filed  by  the 
prosecuting  attorney;  and  many  States,  even  where  a  grand  jury  is  pre- 
served, have  by  statute  limited  to  a  very  narrow  extent  the  challenges 
which  may  be  made  to  it.  Among  those  states  is  Missouri,  and,  by  re- 
peated decisions  of  its  supreme  court,  it  is  beyond  question  that  no  mat- 
ter of  this  kind  could  be  raised  by  plea  in  abatement  to  an  indictment 
presented  in  a  state  court. 

The  federal  statutes  are  silent,  and  contain  no  express  provisions  in 
respect  to  the  matter  of  challenging  a  grand  juror  in  any  way.  Section 
722  of  the  Revised  Statutes  contains  this  provision: 

**  The  jurisdiction  in  civil  and  criminal  matters  conferred  on  the  district  or  cir« 
cult  courts  by  the  provisions  of  its  title,  and  of  title  *  Civil  Riglits,'  and  of  title 
*  Crimes/  for  the  protection  of  all  persons  in  the  United  States  in  their  civil 
rights,  and  for  their  vindication,  shall  be  exercised  and  enforced  in  conformity 
with  the  laws  of  the  United  States,  so  far  as  such  laws  are  suitable  to  carry  the 
same  into  effect.  But  in  all  cases  where  they  are  not  adapted  to  the  object, 
or  are  deficient  in  the  provisions  necessary  to  furnish  suitable  remedies  and 
punish  offenses  against  law,  the  common  law,  as  modified  and  changed  by  the 
constitutiou  and  statute  of  the  state  wherein  the  court  having  jurisdiction  of 
such  dvil  or  criminal  cause  is  held,  so  far  as  the  same  is  not  inconsistent  with 
the  constitution  and  laws  of  the  United  States,  shall  be  extended  to  and  gov- 
ern the  said  courts  in  the  trial  and  disposition  of  the  cause,  and,  if  it  is  of  a 
criminal  nature,  in  the  infliction  of  punishment  on  the  party  found  guilty." 

Section  800  (the  last  clause  of  which  was  expressly  repealed  by  the 
act  of  1879)  reads: 

"The  jurors  to  serve  in  the  courts  of  the  United  States,  in  each  state  re- 
spectively, shall  have  the  same  qualifications,  subject  to  the  provisions  here« 
inafter  contained,  and  be  entitled  to  the  same  exemptions,  as  jurors  of  the 
highest  court  of  law, "  etc 
v.30F.no.8— 39 
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Mr.  Conkling,  in  his  treatise  on  the  practice  of  the  United  States  courts, 
insists  that  there  are  cogent  reasons  for  holding  that  this  refers,  not  merely 
to  the  mere  qualifications  as  to  citizenship,  age,  residence,  etc. ,  but  that 
it  extends  to  all  the  proceedings  for  challenging  and  determining  the  qual- 
ifications of  jurors,  and  to  that  extent  incorporates  the  laws  of  the  state. 
Clearly,  with  these  two  sections  of  the  federal  statute  we  have  the  right, 
if  we  are  not  bound  in  ever}'^  case  in  Tvhich  there  is  no  express  provis- 
ion of  the  federal  statute,  to  apply  the  provisions  and  the  laws  of  the 
state  in  which  the  court  is  held;  and,  applying  the  laws  of  Missouri, 
there  can  be  no  question  but  that  this  plea  in  abatement  must  be  over- 
ruled. 

I  might  stop  here,  and  yet  I  desire  to  add  a  word  in  reference  to  this 
act  of  1879.  I  do  not  think  that  it  carries  the  meaning,  or  bears  the 
construction,  which  counsel  have  put  upon  it.  Nor  do  I  think  that  sec- 
tions 802,  804,  and  808  are  repealed  by  implication  by  jt.  Repeals  by 
implication  are  never  favored.  The  question  which  underlies  them  is  one 
of  the  intent  of  the  legislature.  That  intent  is  very  clear,  when  they,  in 
terms,  mention  a  single  clause  of  a  section,  the  subsequent  section,  and 
then,  passing  a  few,  two  more  sections  in  the  same  article,  and  expressly 
repeal  them,  not  to  disturb  the  sections,  and  parts  of  a  section,  which 
they  do  not  mention.  This  act  of  1879  is  interpreted  by  counsel  as 
meaning  that  no  juror  could  be  placed  in  that  jury-box,  whether  from 
the  r^ular  jury  or  summoned  as  talesman,  unless  his  name  had  been 
drawn,  in  the  regular  way,  out  of  the  box  containing  at  the  time  300 
names.  The  very  diflSculty  of  carrying  into  efiect  the  act  thus  inter- 
preted is  strong  reason  for  believing  that  such  was  never  the  intent  of 
congress;  for,  bear  in  mind  that  that  box  must  be  full;  that  the  names 
must  be  placed  in  by  the  commissioner  and  the  clerk  alternately.  Did 
congress  expect  that  the  jury  commissioner  would  remain  in  constant  at- 
tendance during  the  session  of  every  court,  for  fear  that,  in  some  partic- 
ular emergency,  the  regular  panel  might  be  exhausted,  and  a  further 
juror  wanted? 

As  said  by  Judge  Swing,  in  the  opinion  which  he  wrote  concerning 
this  section:  "Is  it  possible  that  if,  when  a  jury  is  being  impaneled, 
a  single  juror  is  wanting,  the  court  must  delay  until  the  jury  commis- 
sioner can  be  summoned,  the  box  filled,  and  a  name  drawn,  and  then, 
if  found  to  be  in  a  distant  part  of  the  district,  the  marshal  has  time  to 
go  and  bring  him  down?"  The  difficulty  in  enforcing  such  a  construc- 
tion of  the  statute  is,  I  say,  a  very  cogent  reason  for  believing  it  was 
never  the  intent  of  congress.  What  was  meant  was  this:  that  no  regu- 
lar jury,  grand  or  petit,  should  be  drawn  or  called  into  the  courts  except 
drawn  and  called  in  the  prescribed  manner.  It  is  true  that,  in  the  first 
of  the  act,  it  says  "that  all  such  jurors,"  individualizing  them;  but  evi- 
dently it  means  all  such  juries;  for,  when  it  comes  to  the  closing  part  of 
the  section,  it  says:  "And  no  person  shall  serve  as  a  petit  juror  more 
than  one  term  in  any  one  year;  and  all  juries  to  serve  in  courts  after  the 
passage  of  this  act  shall  be  drawn  in  conformity  herewith."  Evidently 
that  is  what  is  intended;  that  all  juries  to  be  drawn  are  to  be  drawn  in 
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conformity  therewith.  Indeed,  it  would  require  very  clear  and  emphatic 
language  on  the  part  of  congress  which  should  be  construed  as  taking 
away  the  power  of  the  court,  in  an  emergency,  to  fill  up  in  a  speedy  way 
a  partially  formed  jury. 

There  is  ample  room,  placing  this  construction  upon  that  section,  for 
its  operation,  and  for  the  operation  of  all  these  intermediate  sections 
which  were  not  in  terms  referred  to  and  repealed  by  the  act  of  1878;  so 
that  I  have  no  doubt  that  the  court  has  to-day,  as  it  always  has  had,,  the 
power  to  summon  from  the  by-standers  to  fill  up  a  petit  jury,  and  to 
summon  from  the  body  of  the  district,  in  an  emergency,  for  completing 
a  grand  jury. 

The  plea  in  abatement  will  be  overruled. 

My  Brother  Thayer  has  some  comments  which  he  desires  to  add. 

Thayer,  J.  I  am  of  the  opinion  that  the  act  of  June  30, 1879,  with 
reference  to  drawing  jurors,  grand  and  petit,  for  the  courts  of  the  United 
States,  has  not  repealed  sections  800,  802,  804,  or  808,  Rev.  St.  U.  S., 
as  has  been  urged  on  the  hearing  of  this  demurrer.  There  is  no  conflict 
between  the  act  of  June  30, 1879,  and  sections  800,  802,  804,  and  808, 
which  renders  it  proper  to  declare  a  repeal  by  implication;  and,  further- 
more, the  sections  last  mentioned  in  great  part  relate  to  a  different  subject- 
matter.  Section  800  prescribes  the  qualifications  of  jurors,  which  the 
act  of  June  30,  1879,  does  not  undertake  to  do.  Section  804  relates  to 
the  subject  of  talesmen  for  petit  jurors,  when  the  general  panel  has  be- 
come deficient  through  challenges  or  otherwise,  and  section  808  defines 
the  number  of  persons  necessary  to  compose  a  federal  grand  jury,  and 
prescribes  how  the  panel  shall  be  completed  when  less  than  16  grand 
jurors  fail  to  attend. 

Looking  at  the  subject-matter  of  these  sections,  it  is  obvious  that  they 
are  unaffected  by  the  act  of  June  30,  1879.  But  under  section  808, 
Rev.  St.  U.  S.,  the  court  is  not  authorized,  in  my  judgment,  to  order 
the  marshal  to  summon  or  select  other  persons  than  those  already  drawn 
to  complete  the  grand  jury,  excq>t  in  the  event  that  less  than  16  attend 
under  the  first  venire.  Undoubtedly  the  court  has  the  right  to  determine 
of  how  many  persons,  up  to  23,  the  grand  jury  shall  consist;  but  if. 
more  than  16,  and  less  than  the  number  ordered,  attend  under  the  first 
venire,  and  the  court  sees  fit  to  require  an  additional  number  to  make  up 
the  full  panel  as  first  ordered,  the  deficiency  should,  in  my  opinion,  be 
supplied  by  ordering  additional  names  to  be  drawn  from  the  wheel,  and 
not  by  directing  the  marshal  to  select  the  additional  jurors  from  the  body 
of  the  district,  or  from  particular  localities  in  the  district.  In  conse- 
quence of  this  view,  it  results  that  the  plea  in  abatement  shows  an  irregu- 
larity in  the  manner  of  choosing  the  5  grand  jurors  in  addition  to  the 
18  who  first  reported. 

But  this  irregularity  in  choosing  the  five  grand  jurors  will  not  avail 
(after  the  jury  has  been  sworn,  and  have  found  indictments)  as  ground 
for  quashing  the  indictment  so  found,  either  on  plea  in  abatement  or 
otherwise,  when  it  appears  that  the  jurors  so  irregularly  chosen  were  com- 
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petent  and  qualified  jurors,  residing  in  the  district,  and  that  the  only 
irregularity  consists  in  the  method  of  selecting  them.  The  plea  in  abate* 
ment  does  not,  in  my  judgment,  state  any  fact  with  respect  to  the  five 
additional  grand  jurors  that  would  amount  to  a  disqualification,  either 
at  common  law  or  under  the  statutes  of  this  state,  if  the  defendant  had 
been  present  to  challenge  them  before  they  were  sworn.  The  fact  that 
a  man  is  a  member  of  any  political  party  is  not  a  disqualification  for 
jury  service  in  any  case,  and  practically  that  i$  all  that  is  stated  in  the 
plea  by  way  of  disqualification  of  the  five  jurors  in  question.  If  the 
point  to  be  decided  by  the  court  was  to  be  determined  solely  with  refer- 
ence to  the  common  law,  and  without  reference  to  local  laws,  the  better 
opinion  seems  to  be  that  no  objection  to  an  indictment  ought  to  be  al- 
lowed, based  merely  on  an  irregularity  in  the  manner  of  selecting  a  part 
or  the  whole  of  the  grand  jury  which  found  the  bill,  if,  in  all  other  re- 
spects, they  were  duly-qualified  jurors.  Thus,  in  Thompson  and  Afcr- 
riam  on  Juries,  it  is  said  that  the  only  objection  which  can  be  taken  to 
the  grand  jurors  by  plea  in  abatement,  after  they  have  been  sworn  and 
made  presentments,  "must  be  such  as  would  disqualify  the  juror  to  serve 
in  any  case;  in  other  words,  the  plea  must  show  the  absence  of  positive 
qualifications  demanded  by  law,"  and  not  merely  an  irregularity  in  the 
method  of  selection.  Vide  Thomp.  <fe  M.  Juries,  §§  533-536,  inclusive, 
and  authorities  cited. 

But  this  is  a  matter  wherein,  under  section  722  of  the  Revised  Stat- 
utes of  the  United  States,  (there  being  no  federal  statutes  regulating 
challenges  to  grand  jurors,)  we  are  authorized,  in  my  opinion,  to  con- 
form our  ruling  to  the  practice  which  obtains  in  the  state  courts  of  Mis- 
souri, and  under  the  practice  in  the  state  courts  it  is  clear  beyond  ques- 
tion that  the  plea  in  abatement  states  no  valid  ground  of  objection  to 
the  indictment.  It  has  long  been  the  settled  rule  in  this  state,  affirmed 
by  a  number  of  decisions  in  the  court  of  last  resort,  that  a  defendant, 
neither  by  challenge  to  the  array,  nor  by  plea  in  abatement,  nor  motion  to 
quash,  can  take  any  exceptions  to  an  irregularity  in  the  manner  of  choos- 
ing the  grand  jury  by  which  the  bill  was  fomid.  Directions  aa  to  the 
manner  of  drawing  grand  jurors  are  held  in  this  state  to  be  merely  di- 
rectory. Vide  State  v.  BleeUey,  18  Mo.  428;  State  v.  Welch,  33  Mo.  33; 
Staie  V.  Omnea,  49  Mo.  282;  State  v.  McUthewSy  88  Mo.  121. 

In  this  matter  I  think  we  are  authorized  to  follow  a  well-settled  rule 
of  criminal  practice  in  the  state  courts,  there  being  no  act  of  congress 
declaring  a  different  rule. 

The  demurrer  to  the  plea  should  be  sustained. 
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Hatch  and  others  v.  Hall. 

(Oirettit  Court,  S.  D.  Ifew  Tork.    April  26, 1887.) 

Patbivtb  for  IirnBirnow8--A88ioinfENT---TEBBiTOBiAL  Rights— InFRnTGEMENT. 
H.,  who  owned  the  right,  title,  and  interest  in  an  invention  secured  by  pat- 
ent for,  to.  and  in  the  state  of  New  York,  sold  to  defendant  the  exclusiye 
right  to  make,  use,  and  sell  the  patent  in  New  York  and  Brooklyn,  and  ''sell 
in  the  state  of  New  York,  and  elsewhere. "  Defendant  furnished  goods  of 
the  patent  to  dealers  to  be  sold  outside,  and  sought  their  custom  for  that  pur- 
pose, ffeld  an  infringement  by  defendant,  since  sales  by  dealers  would  be 
infringements  in  which  defendant  participated,  by  furnishing  the  means  for 
it,  and  by  aiding  and  abetting  it. 

In  Equity. 

I¥ank  P.  Priduird,  for  plaintifis. 

B.  F.  Watson^  for  defendant. 

Wheeler,  J.  From  the  pleadings  and  proofs  it  appears  that  one 
Claude  L.  Stillman,  while  the  owner  of  reissued  letters  patent  numbered 
9,596,  dated  February  15,  1881,  and  granted  to  the  orator  William  B. 
Hatch  for  improvements  in  spring  bed  bottoms,  duly  assigned  to  Nellie 
C.  Hedley  all  his  right,  title,  and  interest  in  the  invention  secured  by  the 
patent,  for,  to,  and  in  the  state  of  New  York,  to  be  held  and  enjoyed  by 
her  during  the  term  of  the  patent,  "as  fully  and  entirely  as  ttie  same 
would  have  been  held  and  enjoyed  by"  him  "if  this  assignment  and 
sale  had  not  been  made."  This  assignment  was  made  and  dated  Au- 
gust 1,  1881.  Stillman  assigned  to  the  orator  Orilla  L.  Hatch,  wife 
of  William  B.,  all  his  right,  title,  and  interest  in  the  patent,  June  28, 
1882.  Nellie  C.  Hedley,  on  September  5,  1883,  granted  to  the  defend- 
ant, Hall,  an  exclusive  license  to  make,  use,  and  sell  the  patented  im- 
provement in  the  cities  of  New  York  and  Brooklyn,  "and  sell  in  the  state 
of  New  York,  and  elsewhere."  The  orators  Hatch,  April  1 ,  1884,  granted 
to  Elmer  H.  Grey,  Joseph  Hancock,  and  Ti*uman  H.  Grey,  the  other 
orators,  an  exclusive  license  to  make  and  sell  the  patented  inventions  in 
the  states  of  Pennsylvania,  New  Jersey,  Delaware,  Maryland,  Virginia, 
West  Virginia,  North  Carolina,  South  Carolina,  Florida,  Alabama,  Mis- 
sissippi, Louisiana,  Greorgia,  and  Tennessee,  and  in  the  District  of  Co- 
lumbia. All  these  conveyances  and  grants  were  duly  entered  of  record  in 
the  patent-oflSce.  The  defendant  claims  the  right  to  sell  in  this  territory 
by  virtue  of  his  grant  from  Hedley  to  sell  in  the  state  of  New  York  and 
elsewhere.  He  claims  that  she  acquired  the  right  to  make  this  grant  to 
him  by  the  force  of  the  terms  of  the  grant  from  Stillman  to  her,  while  he 
owned  the  patent;  and  by  force  of  an  arrangement  with  Mrs.  Hatch  and 
her  husband  while  she  owned  it.  He  insists  that,  as  Stillman  was  the 
owner  of  the  patent,  and  had  the  right  to  sell  the  invention  everywhere 
throughout  the  United  States  as  weU  as  in  New  York,  his  grant  to  her  of 
the  right  for  that  state,  to  be  held  by  her  as  fally  as  it  would  have  been 
held  by  him  if  the  grant  had  not  been  made,  carried  with  it  to  her  the 
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right  to  do  whatever,  out  of  New  York,  he  could  have  done.  His  grant 
to  her,  however,  was  in  terms  a  grant  of  the  territorial  right  of  that  state. 
What  was  to  be  held  by  her  as  fully  as  he  would  have  held  it  if  he  had 
not  made  the  grant,  was  that  right;  no  more  or  less.  These  words  ap- 
pear to  have  been  merely  a  confirmation  to  her  of  what  had  been  granted 
by  preceding  words.  They  are  such  as  are  frequently  used  in  convey- 
ances of  land,  and  would  not  probably  be  thought  to  convey  any  right 
in  any  other  lands  than  those  conveyed,  which  the  grantor  might  have. 
And  the  evidence  fails  to  show  satisfactorily  that  there  was  any  arrange- 
ment sufficiently  definite  and  certain  between  Hatch  and  Hedley  for 
any  right  or  interest  in  the  patent,  outside  the  written  conveyances,  to 
form  the  basis  of  any  legal  claim,  even  between  the  parties  themselves. 
Hedley  instituted  proceedings  to  protect  the  patent  against  infringers, 
which  would  inure  to  the  benefit  of  Hatch,  and  it  is  probable  that  Hatch 
did  give  Hedley  to  understand  that  if  the  suits  should  be  prosecuted, 
and  the  patent  sustained,  Hedley  should  have  favorable  consideration  in 
dealing  with  the  patent,  and  perhaps  control  of  it.  But  there  was  no 
definite  agreement  that  Hedley  would  prosecute  the  suits  to  any  extent, 
and  no  other  consideration  moving  between  them.  At  most,  it  was 
merely  a  friendly  understanding,  which  either  could  drop  at  any  time 
without  incurring  any  liability  to  the  other.  It  falls  short  of  anything 
that  would  afiect  the  title  to  the  patent,  especially  against  persons  with- 
out notice  of  it.  Iron  Wagon-Wheel  Go,  v.  Iron  Wagon  Co.y  20  Fed.  Rep. 
699.  The  defendant  must  stand  upon  his  territorial  rights,  as  they  are 
shown  by  the  record  title  to  the  patent.  They  furnish  ample  protection 
against  the  patent  for  making,  selling,  and  using  within  the  territory. 

In  Adams  v.  Burke^  17  Wall.  4&3,  it  appears  to  have  been  held,  against 
a  strong  dissent,  that  a  purchaser  from  one  having  a  territorial  right,  of 
an  article  for  mere  use,  did  not  infringe  against  the  owner  of  other  terri- 
tory by  using  it  there.  That  case  is,  of  course,  to  be  followed  here,  so 
far  as  it  went,  while  it  stands.  It  leaves  to  the  defendant  the  right  to 
sell  within  his  territory  for  mere  use  outside.  But  it  was  carefully  limited 
to  what  was  necessary  to  be  decided,  and  did  not  go  beyond  the  mere 
use  in  question.  It  falls  far  short  of  holding  that  a  purchaser  from  the 
owner  of  a  territorial  righi,  within  the  territory,  could  sell  outside  with- 
out infringing  upon  the  rights  of  the  owner  of  that  territory.  Sellers  in 
the  territory  of  the  orators  would  appear  to  be  infringers  there,  without 
reference  to  where  they  obtained  the  goods,  if  not  from  the  oratol's.  The 
defendant  appears  to  have  furnished  beds  of  the  patent  to  dealers,  to  be 
sold  outside,  and  to  have  sought  their  custom  for  that  purpose.  They 
were  infringers  in  making  the  sales,  and  he  participated  in  the  infringe- 
ment by  furnishing  the  means  for  it,  and  aiding  and  abetting  it.  Such 
a  participant  in  the  tort  of  infringement  is  liable  for  the  whole.  Rumford 
Oiemical  Works  v.  Hecker^  2  Ban.  &  A.  351;  Richardson  v.  Noyes,  Id.  398; 
CoUon  Tie  Swpply  Go.  v.  McGready,  17  Blatchf.  291;  Travers  v.  Beyer ^  26 
Fed.  Rep.  460;  Alabastine  Co',  v.  Payne,  27  Fed.  Rep.  559. 

Th^  decision  upon  the  motion  for  a  preliminary  injunction  in  this  case 
is  relied  upon  for  the  defendant  in  support  of  a  right  to  sell  for  any  pur- 
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pose  within  his  territory.  The  preliminary  injunction  was  limited  to 
restraint  of  sales  outside  of  his  territory.  Hatch  v.  HaU,  22  Fed.  Rep. 
438.  It  was  not  held,  however,  that  participating  in  such  sales  by  others 
should  not  be  likewise  restrained.  Such  outside  dealer  was  held  liable 
in  Hatch  v.  Adams,  22  Fed.  Rep,  434,  with  reference  to  this  same  patent, 
and  these  same  territorial  rights.  The  defendant  is  now  held  liable  for 
aiding  in  the  same,  thing. 

Let  there  be  a  decree  for  a  perpetual  injunction  restraining  the  defend- 
ant from  selling,  and  from  selling  to  others  for  sale,  in  the  territory  of 
the  orators,  and  for  an  account  of  profits  and  damages,  with  costs. 


lowA  Barb  Steel- Wire  Co.  v.  Southern  Barbed-Wire  Co. 
(Circuit  Court,  B.  D,  Missouri,  E,  D,    April  22, 1887.) 

1.  Patents  pob  Inventions— License— Option  Contract. 

•  A.  and  B.  entered  into  an  option  contract,  whereby  A.  agreed,  for  a  valua- 
ble consideration,  to  sell  B.  a  certain  patent,  for  a  specified  sum,  in  case  B. 
should  elect  to  buy  within  60  days  after  final  decree  in  a  contemplated  suit  for 
infringement,  and  also  agreed  to  bring  no  suit  for  infringement  against  B.  or 
his  licensees,  ercept  the  one  specifiedf,  until  the  expiration  of  said  60  days. 
Held,  that  the  contract  did  not  amount  to  a  license  to  parties,  whom  B.  had 
licensed  to  manufacture  an  infringing  article,  to  continue  its  manufacture  un- 
til the  expiration  of  the  option. 

2.  Same— Injunction— Contempt. 

Where  a  party  is  led  to  disobey  an  injunction  in  a  patent  suit,  through  a 
mistake  as  to  the  legal  effect  of  a  contract  entered  into  by  the  complainant, 
he  should  not  be  punished  as  if  guilty  of  willful  contempt  of  court,  but  should 
be  discharged  upon  payment  of  costs. 

In  Equity. 

Rule  upon  John.W.  Gates,  Alfred  Cliiford,  and  Charles  H.  Rowe,  de- 
fendants in  the  above-entitled  case,  to  show  cause  why  they  should  not 
be  committed  for  contempt  in  continuing  to  manufacture,  as  officers  of 
the  Southern  Wire  Company,  wire  adjudged  by  the  court  in  this  cause, 
to  be  an  infringement  of  complainant's  patent.  The  respondents  answer 
that  said  wire  company  was  licensed  by  the  Washburn  &  Moen  Manu- 
facturing Company  and  I.  L.  Ell  wood,  long  prior  to  the  decree  in  this 
case,  to  manufacture  the  wire  adjudged  to  be  an  infringement  of  com- 
plainant's patent,  and  that  respondents  have  manufactured  the  infring- 
ing article  as  officers  of  the  Southern  Wire  Company,  in  the  belief  that 
said  company  was  licensed  to  continue  the  manufacture  of  said  wire 
during  the  time  they  manufactured  it  as  its  officers,  by  an  option  con- 
tract entered  into  between  the  complainant  and  said  Washburn  &  Moen 
Manufacturing  Company,  whereby  the  former  agreed  for  a  valuable  con- 
sideration, to  sell  the  patent  alleged  to  have  been  infringed  by  respond- 
ents, and  assign  all  damages  that  might  be  recovered,  to  the  Washburn 
&  Moen  Manufacturing  Company  for  a  sum  specified,  provided  that  com- 
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pany  should  elect  to  buy,  within  60  days  after  the  entry  of  a  final  decree 
in  this  suit;  and  whereby  the  complainant  also  agreed  to  bring  no  suit, 
except  this  one  for  the  infringement  of  said  patent,  against  the  Wash- 
bum  &  Moen  Manufacturing  Company,  or  its  licensees,  until  after  the 
expiration  of  said  60  days.  For  previous  opinion,  on  motion  for  at- 
tachment for  contempt,  see  29  Fed.  Rep.  123;  for  opinion  as  to  in- 
fringement, see  29  Fed.  Rep.  863. 

John  R.  Bennett  and  W.  M.  Kinsey^  for  complainant. 

J.  M.  Hdmes  and  Walker  &  Walker ^  for  respondents. 

Thayer,  J.,  {praUy.)  In  the  case  of  the  Iowa  Barb  Steel-Wire  Com- 
pany against  the  Southern  Barbed-Wire  Comi)any ,  when  a  rule  was  granted 
a  few  weeks  ago  against  certain  of  the  defendants  requiring  them  to  show 
cause  why  they  should  not  be  punished  for  contempt  in  violating  the 
injunction,  the  only  questions  reserved  were  the  questions — Urdt^  whether 
the  defendants,  in  doing  the  act  complained  of,  were  protected  by  a 
license  from  the  complainant  or  its  assignees,  granted  the  '* Southern 
Wire  Company;"  and,  secondly^  in  the  event  that  the  license  pleaded  was 
held  to  be  ineffectual,  whether  the  defendant  had  acted  in  good  faith  un- 
der the  belief  that  siich  license  authorized  the  act  complained  of.  Upon 
an  examination  of  the  contract  between  the  Iowa  Barb  Steel- Wire  Com- 
pany and  the  Washburn  &  Moen  Manufacturing  Company,  upon  which 
the  license  depends,  we  are  both  of  the  opinion  that  the  contract  is  not. 
in  the  nature  of  a  license,  and  that  it  is  insufficient  to  support  the  claim 
made  by  these  defendants  that  the  Iowa  Barbed  Steel- Wire  Company  has 
granted  them  the  right  to  manufacture  the  wire  in  question.  We  are 
furthermore  of  the  opinion,  upon  looking  into  the  return  made  by  these 
defendants,  that  it  is  most  probable  that  the  defendants  have,  in  doing 
the  acts  complained  of,  acted  in  good  faith,  under  the  belief  that  the 
contract  in  question  authorized  them  to  do  what  they  are  accused  of  hav- 
ing done,  and,  inasmuch  as  it  appears  that  they  ceased  to  manufacture 
the  wire  as  soon  as  these  proceedings  were  begun,  until  a  construction 
had  been  placed  upon  such  contract,  that  they  are  not  guilty  of  any 
willful  contempt  of  court,  and  should  not  be  punished  as  if  so  guilty. 

We  therefore  discharge  the  rule  in  this  case,  upon  payment  of  costs  by 
the  defendantt  holding,  however,  that  the  contract  under  which  they 
have  heretofore  claimed  the  right  to  manufacture  the  wire  in  question  is 
ineffectual  to  give  them  any  such  right. 


Digitized  by 


Google 


CELLULOID  MANUF'g  06.  V.  ZYLONTTE  NOVELTY  CO.  617 

Celluloid  Manup'g  Co.  v.  Zylonite  Novelty  Co. 

(Oireuit  Court,  8.  D.  New  York.    March  24, 1887.) 

PATBim  fob  Invbntionb—Novbltt— Celluloid  Collabs. 

The  mere  turning  down  and  cementing  the  edges  of  cellalold  collars  and 
cuffs  in  the  form  of  a  hem,  is  not  new,  and  does  not  constitute  invention. 

In  Equity.     Suit  for  infringement  of  letters  patent. 

BeU»^  AUerbury  &  BettSy  for  complainant. 

E.  M.  Fdty  (jk.  M.  RuggleSj  of  counsel,)  for  defendant. 

Wallace^  J.  The  claim  of  the  patent  in  suit  is  "  a  collar  or  cuff  made 
of  celluloid  or  other  pyroxyline  material,  from  a  single  thickness  of  ma- 
terial, having  the  edges  turned  over  onto  itself  to  form  a  hem,  substan- 
tially as  specified."  The  speci6cation,  as  illustrated  by  the  drawings, 
denotes  that  the  collar  or  cuff  is  made  from  a  sheet  of  the  material,  which 
has  been  cut  into  a  suitable  blank,  and  the  hem  is  formed  by  turning  the 
edges  over  on  the  back  and  cementing  them  down.  The  specification 
contains  no  instructions  as  to  the  method  of  turning  down  the  hem  and 
cementing  it,  nor  does  it  give  any  description  of  the  cement  to  be  used. 
Collars  and  cuffs  made  of  celluloid,  but  not  having  their  edges  turned 
down  and  cemented  so  as  to  form  a  hem,  were  old  at  the  time  the  al- 
leged invention  of  the  patent  was  made.  It  was  also  old  to  turn  down 
the  edges  of  sheets  of  celluloid.  There  was  no  novelty  in  cementing  such 
material  to  itself;  and  cements  for  doing  this  were  well  known.  It  was 
not  new  to  form  a  hem  at  the  edge  of  a  sheet  of  material  like  cotton,  linen, 
leather,  India  rubber,  paper,  tin,  sheet-iron,  etc.,  by  turning  it  over  at 
the  edge,  and  cementing  it  down,  and  different  kinds  of  cement  were  in 
use  for  that  purpose.  It  was  common  to  employ  a  hem  in  such  mate- 
rials to  strengthen  articles  at  the  edge,  and  to  make  a  smooth  turned- 
over  edge,  as  distinguished  from  a  raw  edge  as  in  linen  collars  and  cufb 
and  in  leather  pocket-books  and  portfolios. 

This  being  the  prior  state  of  the  art,  it  seems  almost  preposterous  to 
daim  that  it  was  invention  to  fold  down  the  edge  of  a  celluloid  collar  or 
cuff,  and  form  a  hem  by  cementing  the  folded  part  down.  Undoubtedly, 
a  hem  to  collars  and  cuffs  of  this  material  was  an  improvement,  not  only 
as  giving^  the  article  a  more  attractive  appearance,  but  also  as  adding 
strength  at  the  edge,  and  substituting  a  finished  edge  in  the  place  of  a 
cut  edge.  The  result  accomplished  was  similar  in  these  respects  to  that 
produced  by  a  hem  upon  linen  collars  or  cuffs.  But  with  celluloid  col- 
lars and  cuffs  it  was  important  to  produce  an  article  of  sufficient  flexi- 
bility to  be  comfortable,  and  yet  of  sufficient  rigidity  and  strength  not  to 
break  at  the  edges.  This  was  effected  by  making  the  hem.  But  every- 
thing done  by  tiie  patentee  was  old,  except  to  adopt  a  hem  for  celluloid 
artides,  such  as  had  been  used  upon  articles  made  of  other  material  to 
produce  results  similar  in  kind-, — that  of  imparting  rigidity  and  smooth- 
ness of  finish  to  the  material  at  the  edge.     The  adaptability  of  the  hem 
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for  the  use  desired  is  so  obvious  that  it  would  be  suggested  spontane- 
ously to  any  skilled  mechanic. 
The  bill  is  dismissed. 


Roth  and  others  v.  Keebler.^ 

(Oireuit  Court,  E,  D,  Pennsylvania.    1887.) 

Patents  fob  Inventions— Patentability— Cake-Machine. 

Reissued  letters  patent  209,365,  for  improvement  m  cake-machines  in  which 
the  cutting  wire  was  supported  in  the  center  by  a  guard  or  arm  slightly  bent 
upwards  at  the  outer  end,  to  keep  the  wire  level  with  the  apertures  through 
which  the  dough  was  pressed,  and  prevent  the  wire  from  sagging  ot  vibrat- 
ing near  the  center  without  confining  it  too  rigidly,  held  to  be  without  patent- 
able novelty. 

In  Equity.     Suit  for  infringement  of  letters  patent. 
Banning  &  Banning^  for  complainants. 
StewaH  dc  Gangevere,  for  respondent. 

Butler,  J.  The  suit  is  for  infringement  of  claims  8  and  4  of  the  re- 
issue of  letters  patent  for  an  improvement  in  cake-machines,  209,365, 
the  original  bearing  date  October  29,  1878,  and  the  reissue  18  months 
later,  which  claims  read  as  follows: 

"^3)  The  combination  is  a  dough-cutting  machine,  of  the  cutting  wire,  a, 
conhned  at  its  ends,  and  an  arm  forsuppoiting  the  same  at  the  central  or  free 
part  thereof,  substantially  as  and  for  the  purpose  specified.  (4)  The  combi- 
nation, in  a  machine  for  cutting  dough,  of  the  cutting  wire,  a',  and  the  guard 
or  arm,  i^,  freely  supporting  the  said  wire,  and  slightly  bent  upwards  at  its 
outer  end,  substantially  as  and  for  the  purposes  specified." 

The  only  difference  between  these  claims  is  that  the  supporting  arm 
in  the  latter  is  "slightly  bent  upwards  at  its  outer  end."  In  view  of  the 
state  of  the  art,  we  are  unable  to  see  any  evidence  of  the  patentable  nov- 
elty in  the  plaintiffs  alleged  invention.  Time  out  of  mind,  wire  of  al- 
most every  description,  has  been  used  for  cutting  purposes,  and  partic- 
ularly for  cutting  dough .  When  applied  to  the  latter  use  it  was  stretched 
between  supporting  arms.  The  plaintiff,  desiring  to  use  a  fine  wire,  and 
make  a  knife  long  enough  to  embrace  several  apertures  or  cups,  (through 
which  dough  is  pressed,)  found  that  the  wire  would  sag  and  vibrate,  to- 
wards the  center,  to  such  extent  as  to  work  imperfectly.  To  avoid  this, 
and  thus  keep  the  wire  up  to  the  surface  of  the  apertures,  without  con- 
fining it  too  rigidly,  he  constructed  an  intermediate  arm,  on  which  it 
should  rest,  taking  care  that  this  should  be  so  placed  as  to  pass  between 
the  cups  when  the  knife  is  in  use.  That  the  wire  blade  in  a  knife  of  such 
length  would  sag  and  vibrate,  so  as  to  render  its  use  unprofitable,  if  not 
impracticable,  must  have  been  apparent  to  any  one  who  thought  of  it; 

^Reported  by  C.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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and  the  means  of  overcoming  this  difficulty  must  at  once  have  presented 
itself  to  the  mind.  The  remedy  adopted  by  the  patentee  was  to  support 
the  wire  in  the  center,  as  it  was  supported  at  the  ends,  except  to  allow 
free  motion  on  the  intermediate  arm.  This  was  the  most  obvious  rem- 
edy,— one  which  could  not  have  escaped  any  intelligent  person  convers- 
ant with  the  subject.  It  is  unimportant  whether  the  end  of  this  arm 
be  turned  up,  and  the  wire  allowed  to  rest  loosely  upon  it,  or  straight, 
and  the  wire  passed  through  a  staple  or  slot.  Either  will  accomplish 
the  intended  purpose.  It  is  unnecessary  to  consider  other  questions 
presented  by  the  case. 
The  biU  must  be  dismissed  for  the  reasons  stated. 


DuBSH  9.  A.  J.  Medlab  Co.,  Limited.^ 
(OireuU  Court,  B.  D,  Fenntylvania,    April  25, 1887.) 

1.  PATEITTB  fob  iNVBNTIOira — PATEUTABILrrT—  COMBINATION  OP  OlD  DEVICES. 

Letters  patent  No.  90.577  were  granted  May  25,  1869,  for  a  cracker-machine 
and  antomatic  stopping  device,  combined  bo  as  to  operate  in  conjunction. 
The  cracker-machine  and  stopping  device  were  both  old  at  the  date  of  com* 
plainant's  patent.  Held,  that  the  combination  did  not  possess  patentable 
novelty,  as  the  combination  produced  no  new  result,  and  was  only  the  product 
of  ordinary  mechanical  skill, 
t.  8aub--Infbingement— Tapb-Wibb  Knifb. 

Letters  patent  No.  209,968  were  granted  November  19, 1878,  for  improve- 
ments in  soft-dough  machines.  Part  of  complainant's  machine  consisted  of  a 
*  tape-wire  knife. "  Respondent  used  a  round- wire  knife.  Held  not  to  be  an 
infringement. 

In  Equity.     Suit  for  infringement  of  letters  patent, 
Stewart  &  Oanffwere,  for  complainant* 
Banning  &  Banning^  for  defendant. 

BuTLEB,  J.  The  suit  is  for  infringement  of  claims  1,  6,  and  7  of  let- 
ters patent  No.  90,677,  issued  May  25,  1869,  to  Joseph  Repetti,  for 
cracker-machine;  and  also  for  infringement  of  claim  8  of  letters  patent 
No.  209,968,  issued  to  Henry  Duesh,  November  19, 1878,  for  improve- 
ment in  soflrdough  machines.  The  claims  of  the  first  patent  here  in- 
volved read  as  follows: 

''The  combination  of  the  automatic  stopping  device,  consisting  of  the  On- 
ger,  I,  rock-shaft,  i,  arms,  h  and  h\  rod,  d^  spring,/',  and  stopper,  g,  with 
the  plunger,  j^  screw,  /?,  and  pulleys  a  and  a\  or  their  equivalents,  substan- 
tially as  and  for  the  purpose  herein  described.  (6)  The  combination  of  the 
bevel  wheels,  7  and  8,  hand  wheel,  9,  with  non-revolving  screw,  k^  revolving 
nut,  2r,  and  plunger,^,  substantially  as  and  for  the  purpose  specified.  (7)  The 
combination  of  the  slide,  6,  with  the  movable  bottom,  y  2,  and  dough-box,  10» 
substantially  as  and  for  the  purpose  set  fort)i  in  this  specification." 

■Beported  by  0.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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These  claims  are  for  the  several  parts  of  a  cracker-machine,  and  an 
automatic  stopping  device,  combined  so  as  to  operate  in  conjunction. 
Both  the  cracker-machine  and  stopping  device  were  old  at  the  date  of 
plaintiffs  patent.  This  is  not  only  proved  very  fully,  but  is  admitted 
by  counsel.  The  plaintiflf  simply  brought  them  together,  so  as  to  work 
in  conjunction.  In  our  judgment,  this  did  not  involve  patentable  nov- 
elty. In  the  first  place,  no  invention  was  required  to  effect  the  combi- 
nation. It  does  not  differ  essentially  from  combinations  previously  made, 
between  this  stopping  device  and  other  machines.  Any  ordinary  me- 
chanic could  have  effected  it  as  well.  In  the  second  place  the  combina- 
tion was  not  productive  of  any  new  result.  Each  of  the  old  parts  oper- 
ates precisely  as  before.  The  cracker-machine  continues  to  make  crackers 
as  it  did  previously,  and  the  stopping  device  throws  the  operating  ma- 
chinery out  of  gear,  just  as  it  did  similar  machinery  before.  Previously 
the  machine  was  stopped  by  hand,  subsequently  it  was  stopped  by  this 
device.  The  combination,  it  is  thus  seen,  has  nothing  whatever  to  do 
with  the  operative  effect  or  work  of  the  cracker-machine.  The  two  were 
simply  brought  into  juxtaposition, — each  continuing  to  perform  its  own 
functions  separately,  in  its  old  way.  The  combination,  therefore,  was 
not  patentable.  As  was  said  by  this  court  in  Hoffman  v.  Young ^  18 
0.  G.  794,  2  Fed.  Rep.  74:  "A  mere  aggregation  of  old  parts,  without 
any  new  result,  issuing  from  their  united  action,  is  not  patentable.  The 
parts  must  combine  in  operation,  and  by  their  joint  effect  produce  a  new 
result."    This  is  but  the  common  language  of  all  the  cases. 

As  respects  the  daim  of  the  Duesh  patent,  here  involved,  it  is  suffi- 
cient to  say  that  no  infringement  is  shown.  The  patentee  is  clearly  con- 
fined to  a  "  tape^re "  knife,  in  his  combination.  This  the  defendant 
does  not  use.  Although  the  words  "  tape  wire  "  are  not  found  in  con- 
nection with  knife,  in  the  third  claim,  the  knife  there  referred  to  is  the 
same  knife  described  in  the  first  claim  as  a  "  tape-wire  knife."  The  spec- 
ifications clearly  disclaim  a  round  wire,  such  as  the  defendant  employs. 
'*  I  am  aware  that  it  is  not  new,  broadly,  to  cut  dough  by  means  of  a 
round  wire,  and  such  I  therefore  do  not  claim;  the  gist  of  my  invention 
consisting  in  the  use  of  a  tape-wire  knife,"  says  the  plaintiff. 

The  many  other  questions  discussed  need  not  be  considered.  The  bill 
must  be  dismissed,  with  costs. 
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J.  L.  M(xpr  Iron-Works  v,  Skerm  and  others. 

Idreuit  Court,  D,  New  Jersey.    March  81, 1887.) 

Patbittb  fob  iNVicNTio^fl— Novelty— Mechanical  Skill. 

Letters  patent  No.  802,666,  issued  July  29,  1884,  to  the  complainant  as  as- 
signees of  Samuel  Q.  McFarland,  for  an  "improved  water-closet  basin,"  held 
void  for  want  of  invention,  as  nothing  more  than  a  combination  of  parts  that 
were  in  use  in  other  water-closets  prior  to  the  date  of  complainant's  paten t, 
involving  mechanical  skill  only. 

In  Equity.     Bill  for  infringement  of  letters  patent. 
FraTicui  ForbeSj  for  complainant. 
Browne^  Witter  &  Kenyon^  for  defendants. 

Wales,  J.  This  is  a  suit  for  the  infringement  of  letters  patent,  No. 
302,666,  issued  July  29,  1884,  to  the  complainant,  as  assignees  of 
Samuel  G.  McFarland.  The  claim  of  the  inventor  is  for  "a  water-closet 
hasin,  having  a  concave  bottom,  a  tubular  rim  and  openings  for  the 
flushing  water,  a  single  central  connection  at  the  back  for  the  water  sup- 
ply pipe,  a  vertical  discharge  pipe,  with  a  closed  rounding  upper  end  at 
the  back  of  the  closet,  and  below  the  water  supply  pipe,  and  a  short 
tube  passing  off  at  one  side  of  and  near  the  upper  end  of  the  discharge 
pipe,  so  as  to  receive  the  ventilating  pipe  and  be  clear  of  the  water  sup- 
ply pipe."    The  defense  is  want  of  novelty. 

It  is  quite  clear  from  the  proofs  that  McFarland  did  nothing  more 
than  make  a  combination  or  aggregation  of  parts  that  were  in  use  in 
other  water-closets  prior  to  the  date  of  the  complainant's  patent.  Row- 
ley, Morgan,  Bostel,  and  others  had  preceded  him  in  the  invention 
of  one  or  other  of  the  essential  features  and  elements  which  he  has 
brought  together.  He  has  placed  in  juxtaposition  the  English  flushing 
rim,  the  Demorest  supply  connection,  and  the  Brighton  (Bostel)  bowl; 
the  only  departure  from  what  had  been  in  use  before  being  the  change 
in  the  location  of  the  ventilating  pipe.  But  this  change  can  hardly  be 
claimed  as  an  invention.  It  seems  to  have  been  the  result  of  mechan- 
ical judgment  and  skill  only,  whereby  the  location  of  one  part  has  been 
changed  so  as  not  to  be  in  the  way  of  another,  neither  of  which  was  a 
novelty.  The  single  central  connection  at  the  back  of  the  McFarland 
closet  was  not  new,  neither  was  the  ventilating  tube;  but  in  adopting 
the  central  water  supply  pipe,  in  order  to  avoid  infringing  the  Brighton 
patent,  which  calls  for  a  double  supply  pipe,  he  discovered  that  this 
central  pipe  might  be  in  the  way  of  Uie  ventilating  pipe,  which  hitherto 
had  been  on  the  top  of  the  discharge  pipe,  and  so  he  merely  moved  the 
ventilating  tube  to  one  side  of  the  discharge  pipe,  and  thus  got  it  put  of 
the  way.  Surely,  this  cannot  be  considered  such  an  exercise  of  the  in- 
ventive faculty  as  to  merit  or  entitle  it  to  the  protection  of  a  patent. 
McFarland  appears  to  have  selected  from  various  patents  of  water-closets 
such  parts  as  he  thought  to  be  most  desirable,  and  so  produced  what 
may  be  a  superior  contrivance  of  that  sort;  but  he  has  not  produced  a 
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new  or  diflPerent  result  from  any  that  had  been  obtained  before,  or  an 
old  result  in  a  better  way.  There  is  nothing  which  is  distinctively  new 
in  the  whole,  or  in  any  of  the  parts,  in  function  or  effect,  in  the  com- 
plainant's patent,  and  it  must  therefore  be  held  to  be  invalid. 


North  American  Iron-Works  v.  Fiskb. 
Circuit  Court,  8,  D,  New  York.    April  19, 1887.) 

1.  Patents  fob  Invkntions— Invention— Drinking  Trough. 

A  drinking  trough  for  animals,  made  with  a  supply-pipe,  yalve,  and  float  in 
the  interior,  covered  by  a  case  with  water  all  around  it,  coming  from  the 
bottom  through  openings  in  the  case,  which  gives  free  access  to  the  water  on 
all  sides,  and  has  the  advantage  of  the  water  coming  in  at  the  bottom  and  in 
the  middle,  flowing  upward  and  away  from  the  center,  involves  some  inven* 
tion,  though  not  of  a  very  high  order,  and  a  patent  therefor  is  valid.. 

2.  Samb — Infringement— Account— Costs. 

Where  defendant,  in  a  suit  for  infringement,  contests  the  validity  of  the 
patent,  which  is  sustained,  a  decree  for  an  account,  with  costs,  will  be  passed. 

In  Equity.     Suit  for  infringement  of  letters  patent. 
Francis  Forbes^  for  orator. 
Andrew  J.  Todd,  for  defendant, 

Wheeler,  J.  This  bill  is  brought  upon  letters  patent  No.  816,639, 
dated  April  28,  1885,  and  granted  to  Jonathan  Moore  for  a  drinking 
trough  for  animals.  The  answers  sets  up  several  prior  patents,  prior 
knowledge  and  use  by  several  persons,  want  of  invention,  and  denies  in- 
fringement. That  part  of  the  answer  which  sets  up  prior  patents,  knowl- 
edge, and  use  is  not  supported  by  any  evidence.  The  validity  of  the 
patent  rests  upon  the  question  whether  it  shows  any  patentable  inven- 
tion. The  patent  itself  states  that  such  troughs  had  been  made  of  wood, 
with  a  covered  float  and  valve  at  one  end  to  admit  and  regulate  the 
height  of  the  water,  which  would  prevent  access  to  the  water  from  all 
sides,  and  expose  the  parts  to  injury  by  attempts  to  drink  near  them; 
and  also  that  iron  troughs  had  been  made  with  standing  supply-pipe  and 
overflow.  The  trough  of  the  patent  is  made  with  a  supply-pipe,  valve, 
and  float  in  the  interior,  covered  by  a  case  with  open  water  all  around 
it  coming  from  the  bottom  through  openings  in  the  case.  This  gives 
free  access  to  the  water  on  all  sides,  and  has  the  advantages  of  water  com- 
ing in  at  the  bottom  and  in  the  middle,  flowing  upward  and  away  from 
the  center.  This  arrangement  to  give  these  advantages  would  require 
some  calculation  and  contriving  beyond  the  skill  of  a  mere  workman,  and 
involved  some  invention,  although  not  of  a  very  high  order.  It  was  held 
to  be  sufficient  in  the  patent-office  to  warrant  a  patent,  and  does  not  now 
appear  to  be  so  utterly  insufficient  as  to  render  the  patent  void  for  want 
of  this  foundation.. 
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The  evidence  fails  to  show  any  willful  violation  by  the  defendant  of  the 
rights  secured  by  the  patent,  but  does  fairly  show  that  at  least  one  trough, 
which  embodied  the  patented  invention,  was  made  and  set  up  by  his  work- 
in  en  before  the  bill  was  brought.  The  extentof  the  infringement  is  not  now 
BO  important  as  the  fact  that  there  was  some,  and  more  to  be  apprehended 
at  the  commencement  of  the  suit,  to  furnish  grounds  for  it.  After  the 
suit  was  brought,  the  defendant  desisted,  and  there  is  no  occasion  for  an 
injunction.  The  defendant  has  contested  the  validity  of  the  patent  all 
the  way  through,  and  the  orator  has  thereby  been  compelled  to  prosecute 
the  suit  to  establish  its  right.  There  must  therefore,  upon  these  consid- 
erations, be  a  decree  establishing  the  validity  of  the  patent,  and  for  an 
account,  with  costs. 

Let  a  decree  be  entered  that  the  patent  is  valid,  that  the  defendant  has 
infringed,  and  for  an  account,  with  costs.  ' 


Hill  v.  Holyoke  Envelope  Co. 

{Oireuit  Court,  D.  MastaehuseUs.    March  10, 1887.) 

PATEirrs  fob  Inventions— Patent  No.  9,755 — ^Infringement. 

Thirteenth  and  fourteenth  claims  of  reissued  letters  patent  No.  9.755,  dated 
Jane  14,  1^1,  granted  to  Wade  H.  Hill,  as  assignee  of  Abram  A.  Rheutan, 
for  improvements  in  machines  for  counting  and  packing  envelopes,  held  not 
infringed  upon  the  evidence,  as  it  did  not  appear  that  the  infringing  machine 
had  ever  been  used  bj  the  defendant. 

In  Equity. 

B.  F.  Thurston  and  Ca'aden  Browne^  for  complainant. 

J.  If.  S.  Roberts,  for  defendant. 

Colt,  J.  This  is  a  suit  in  equity  for  infringement  of  reissued  letters 
patent  No.  9,755,  dated  June  14,  1881,  granted  to  the  complainant  as 
assignee  of  Abram  A.  Rheutan,  tl\e  inventor,  for  improvements  in  ma- 
chines for  counting  and  packing  envelopes.  The  original  patent  was 
granted  May  19,  1874,  to  Rheutan,  and  afterwards  assigned  by  him  to 
the  complainant. 

The  invention  of  Rheutan  consists  in  this:  that  no  count  is  made  on 
his  machine  unless  an  envelope  passes.  Prior  to  the  Rheutan  invention 
there  were  machines  for  counting  folded  sheets  of  paper  which  counted 
no  more  sheets  than  actually  passed  through  the  machine.  In  these 
machines  the  paper,  moving  agaiAst  fingers  or  canis,  actuated  the  pawl 
and  ratchet  counting  wheel.  In  the  Rheutan  machine  the  folded  en- 
velope, in  its  movement  against  the  fingers  or  cams,  does  not  directly 
actuate  the  pawl  and  ratchet  counting  wheel,  but  only  lifts  the  pawl  into 
such  a  position  that  it  may  be  acted  upon  by  a  constantly  moving  part 
of  the  machine. 
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The  defendants  are  charged  with  infringement '^of  the  thirteenth  and 
fourteenth  claims  of  the  Rheutan  reissue.  It  is  not  contended  that  these 
claims  are  different  from  those  found  in  the  original  patent.  These 
claims  cover,  in  substance,  the  Rheutan  invention.  The  defendants 
took  no  evidence.  The  plaintiff  called  as  a  witness  James  Ball,  super- 
intendent of  the  defendant  company,  and  patentee  of  letters  patent  dated 
August  26,  1884,  for  improvements  in  envelope  machines.  In  the  Ball 
patent  we  find  described  a  machine  which  counts  with  the  passage  of 
the  envelope.  Ball  testifies  that  his  first  machine  was  built  substan- 
tially in  accordance  with  the  specification  in  his  patent,  but  that  he  had 
to  make  a  good  many  alterations  before  the  machine  would  run,  and 
that  he  could  not  make  the  counter  work.  He  subsequently  built  three 
other  Ball  machines,  and  a  fifth  was  in  process  of  construction  when 
this  suit  was  brought.  Each  of  these  four  machines  was  so  adjusted 
that  they  count  at  every  revolution  of  the  machine,  and  not  with  the 
passage  of  the  envelope.  Admitting  that  the  BaU  patent  describes  a 
machine  where  no  count  is  made  unless  an  envelope  passes,  tmd  that 
the  mechanism  described  for  producing  this  result  is  substantially  the 
same  as  that  described  in  the  thirteenth  and  fourteenth  claims  of  the 
Rheutan  reissue,  still  we  find  no  sufficient  proof  that  the  defendants  ever 
made  or  used  a  Ball  machine  embodying  the  invention  of  Rheutan,  and 
therefore  no  infringement  is  proved.  A  Ball  machine  made  after  the 
Ball  patent  may  infringe  the  Rheutan  patent,  but  a  Ball  machine  so 
constructed  or  adjusted  as  to  leave  out  from  its  operation  the  Rheutan 
idea  of  counting  by  the  assistance  of  the  envelope  is  no  infringement. 
The  evidence  of  what  Rheutan  saw  in  defendants'  factory  a  short  time 
before  suit  was  brought,  as  to  the  operation  of  a  Ball  machine,  is  far 
from  satisfactory,  in  view  of  the  fact  that  Mr.  Ren  wick  testifies  that  by 
looking  at  a  Ball  machine  very  carefully  he  does  not  think  he  could  teU 
whether  it  was  coimting  at  each  revolution  or  at  each  passage  of  an  en- 
velope. I  am  of  opinion  that  the  chaise  of  infringement  is  not  sustained 
by  proof. 

That  the  defendants  may  infringe  by  a  different  adjustment  of  their 
machine  is  not  sufficient  to  entitle  the  plaintiff  to  an  injunction,  because 
the  plaintiff  has  no  good  ground  to  apprehend  that  any  such  adjustment 
will  be  made,  in  view  of  the  evidence  going  to  show  that  a  Ball  machine 
so  adjusted  works  imperfectly.     Bill  dismissed. 
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WoBSwicK  Makuf'o  Co.  and  another  v.  Can  of  PhUiAdelphia.* 
(Duiria  Oawrt,  B.  2>.  Fmnsyhaiwk.    March  23, 1887.) 

Patevts  fob  iNTBHTTona— Rba  AnjunioATA— Federal  Cibouit  Ck>UBTS. 

The  decision  of  a  United  States  circuit  conrt,  where  the  subject-matter,  the 
pleadings,  and  the  evidence  are  alike,  will  be  followed  by  other  circuit  courts, 
especially  when  the  validity  of  a  patent  is  involved. 

In  Equity.     Bill  for  injunction  and  an  account, 
if.  D.  &  L.  L.  LegaUy  for  complainant, 
McMichad  &  Warwick,  for  respondents. 

By  the  Coubt.  It  is  conceded  that  in  the  case  of  Wcrswick  Manufg 
Co.  V.  OUy  of  Bvffahy  in  the  circuit  court  of  the  United  States  for  the 
Northern  district  of  New  York,  in  the  Second  circuit,  (20  Fed.  Rep.  126,) 
the  court,  upon  the  same  pleadings  and  evidence  as  we  have  in  this  case, 
decided  that  the  third  claim  of  the  patent  here  involved  is  valid,  and  the 
defendants  were  guilty  of  infringement,  and  a  decree  was  entered  for  the 
plaintiff  accordingly.  Upon  examination  of  the  pleadings  and  evidence 
before  us,  this  concession  of  the  defendant  appears  to  be  well  founded. 
While  the  decision  in  that  case  is  not  absolutely  binding  upon  this  court, 
a  proper  r^ard  for  certainty  and  uniformity  in  the  law  requires  that 
courts  of  one  circuit  shall  follow  the  decision  of  another,  covering  the 
same  question,  and  especially  the  same  letters  patent.  A  decree  will 
therefore  be  entered  for  the  plaintiff  granting  an  injunction  and  an  ao- 
eount. 


DoBSON  r.  Lees.* 

(CfircuU  Court,  E.  D.  Pennsyloania.    April  26, 1887.) 

Patents  for  Invbhtiohs--Rei88u»-- Validity. 

Reissued  letters  patent,  containing  a  claim  not  mentioned  in  or  covered  by 
the  ori^nal  letters  patent,  are  invalid,  particularly  where  the  reissued  claim 
was  refused  npon  the  original  application  for  the  patent. 

In  Equity. 

Oearge  E.  BucUey  and  Fi'anck  T.  Ohawben,  for  complainant. 

HecUjr  T,  FenJUm^  for  respondent. 

Per  Cubiah.  In  the  view  we  take  of  this  case,  the  only  question  it 
is  necessary  to  consider  is  that  which  involves  the  validity  of  the  reissue 
upon  which  the  suit  is  founded.  The  reissue  is  assailed  on  two  grounds: 
(1)  That  it  is  an  expansion  of  the  original  patent,  the  sole  claim  in  it 

1  Reported  by  G.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
v.30p.no.8— 40 
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not  being  covered  by  the  original;  and  (2)  that  it  was  not  competent  for 
the  commissioner  of  patents  to.  grant  a  reissue  with  this  effect,  and  for 
this  purpose. 

We  find  the  first  ground  of  objection  to  be  fully  sustained  by  a  com- 
parison of  the  original  and  reissued  patents.  The  only  claim  in  the  reis- 
sue is  for  a  combination  not  claimed  in  or  covered  by  the  original  pat- 
ent, and  hence  is  not  for  the  same  invention  described  in  the  latter. 
Can  this  defect  be  corrected  by  a  reissue?  The  claim  in  the  reissue  was 
before  the  compiissioner,  and  its  allowance  urged  by  the  patentee  through 
his  solicitor,  but  was  not  allowed,  being  omitted  at  his  instance,  and  it 
was  thereupon  stricken  out  by  the  commissioner.  The  patent  was  is- 
sued without  this  claim,  and  was  accepted  in  this  form;  but  a  week  or 
two  after  its  issue  was  surrendered  by  the  patentee,  and  a  reissue  asked 
for,  which  was  ultimately  granted  in  its  present  form.  Under  these  cir- 
cumstances, we  regard  this  case  as  following  clearly  within  the  case  of 
Leggett  v.  Avery,  101  U.  S.  256.     Mr.  Justice  Bradley  there  says: 

'*It  is  obvious,  on  inspection,  that  these  claims  are  for  substantially  the 
same  inventions  which  were  disclaimed  before  the  extension,  and  are  for  dif- 
ferent inventions  from  that  which  was  included  in  and  secured  by  the  letters 
patent  as  extended.  The  court  below  deemed  this,  among  other  things,  a 
fatal  objection  to  the  validity  of  the  reissued  letters  patent.  We  agree  with 
the  circuit  court.  We  think  it  was  a  manifest  error  of  the  commissioner,  in 
the  reissue,  to  allow  to  the  patentee  a  claim  for  an  invention  different  from 
that  which  was  described  in  the  surrendered  letters,  and  which  he  had  thus 
expressly  disclaimed.  The  pretense  that  an  *  error  had  arisen  by  inadvertence, 
accident,  or  mistake,'  within  the  meaning  of  the  patent  law,  was  too  bald  for 
consideration.  The  very  question  of  the  validity  of  these  claims  had  just 
been  considered  and  decided,  with  the  acquiescence  and  the  express  disclaimer 
of  the  patentee.  If,  in  any  case,  where  an  applicant  for  letters  patent,  in 
order  to  obtain  the  issue  thereof,  disclaims  a  particular  invention  or  acquiesces 
in  the  rejection  of  a  claim  thereto,  a  reissue  containing  such  claim  is  valid, 
(which  we  greatly  doubt,)  it  certainly  cannot  be  sustained  in  this  case.  The 
allowance  of  claims  once  formally  abandoned  by  the  applicant,  in  order  to  get 
his  letters  patent  through,  is  the  occasion  of  immense  frauds  against  the 
public.  It  not  unfrequently  happens  that,  after  an  application  has  been  car^ 
fully  examined  and  compared  with  previous  Inventions,  and  after  the  claims 
which  such  an  examination  renders  admissible  have  been  settled  with  the  ac- 
quiescence of  the  applicant,  he,  or  his  assignee,  when  the  investigation  is  for- 
gotten, and  perhaps  new  officers  appointed,  comes  back  to  the  patent  office, 
and,  under  the  pretense  of  inadvertence  and  mistake  in  the  first  specification, 
gets  inserted  into  reissued  lettera  all,  that  had  been  previously  rejected.  In 
this  manner,  without  an  appeal,  he  gets  the  first  decision  of  the  office  reversed, 
steals  a  march  on  the  public,  and  on  those  who  before  opposed  his  pretensions, 
(if,  indeed,  the  latter  have  not  been  silenced  by  purchase,)  and  procures  a 
valuable  monopoly  to  which  he  has  not  the  slightest  title.  We  have  more 
than  once  expressed  our  disapprobation  of  this  practice.  As  before  remarked, 
we  consider  it  extremely  doubtful  whether  reissued  lettei^s  can  be  sustained 
in  any  case  where  they  contain  claims  that  have  once  been  formally  dis* 
claimed  by  the  patentee,  or  rejected  with  liis  acquiescence,  and  he  has  con- 
sented to  such  rejection  in  order  to  obtain  his  letters  patent.  Under  such 
circumstances,  the  rejection  of  the  claim  can,  in  no  just  sense,  be  regarded  as 
a  matter  of  inadvertence  or  mistake.  Even  though  it  was  such,  the  applicant 
should  seem  to  be  estopped  from  setting  it  up  on  an  application  for  a  reissue." 
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This  case  has  been  followed  repeatedly  See  Shepard  v.  Cdrrigan^  116 
U.  S.  593,  6  Sup.  Ct.  Rep.  493;  Cartridge  Co.  v.  Cartridge  Co,,  112  U. 
S.  624, 5  Sup.  Ct.  Rep.  475;  Atv?ater  Co.  v.  Beech^r  Co.,  8  Fed.  Rep.  608; 
Putnam  v.  Hutchdnson,  12  Fed.  Rep.  127;  EdgarUm  v.  Manufacturing  Co., 
9  Fed.  Rep.  450;  Strdt  v.  Lauter,  11  Fed.  Rep.  309. 

We  cannot  distinguish  the  patentee  and  his  counsel,  as  to  what  oc- 
curred during  the  pendency  of  the  application  for  the  patent,  and  the  ac- 
ceptance of  it  by  the  latter,  as  was  earnestly  urged  in  the  argument. 
We  must  regard  the  patentee  as  bound  by  the  acts  of  his  counsel,  and 
give  effect  to  them  accordingly.  The  bill  is  therefore  dismissed,  at  the 
costs  of  the  complainant. 


^HiGGiNB  and  others  v.  Keuffel  and  others. 

{Circuit  Court,  8.  D.  New  York.    April  19. 1887.) 

CorYKiGHT— Regtstbbing  Label  in  Patent- Office— Notice — Name— Date. 
A.  registered  a  copyright  label  in  the  patent-office  by  the  title  of  "Water- 
proof Drawing  Ink.  '  consisting  of  these  words  in  one  line,  in  an  oblong 
formed  of  double  lines,  no  notice  of  copyright  or  name  of  the  owner  being 
printed  thereon,  except  by  the  words:  *^Kegistered,  8,6&8,  1888."  Held  that, 
under  the  act  of  congress  of  1874.  the  label  should  at  least  have  contained  the 
word  "copyright,"  with  the  year  in  which,  and  the  person  by  whom,  the 
copyright  was  taken  out.  instead  of  the  statement  of  an  entry  in  the  office  of 
the  librarian  of  congress,  as  required  by  Rev.  St.  U.  8.  §  4962,  in  order  to 
maintain  a  suit  for  infringement,  and  that  a  publication  of  such  a  defective 
notice  was  an  abandonment  of  the  copyright. 

In  Equity.     Suit  for  infringement  of  copyright. 
Edvxird.  W.  Cody,  for  orators. 
Loim  C.  Raegener,  for  defendants. 

Wheeler,  J.  This  bill  is  brought  upon  a  copyright  of  a  label  regis- 
tered in  the  patent-office  by  the  orator  Higgins,  October  27,  1883,  num- 
bered 3,693.  Act  of  June  18,  1874,  (Sup.  Rev.  St.  40;  18  St.  78.) 
The  title  by  which  the  label  is  registered  is  "Waterproof  Drawing  Ink." 
The  label  itself  consists  of  the  same  words,  in  one  line,  in  an  oblong 
formed  of  double  lines.  The  allied  infringement  consists  of  the  words, 
"Waterproof  Black  Drawing  Ink,"  in  three  lines,  in  a  similar  oblong, 
with  a  medallion,  at  each  end  of  the  lines  of  words,  within  the  oblong. 
No  notice  of  a  copyright  by  inscription  on  the  labels  is  given  otherwise 
than  by  the  word  and  figures  "Registered,  3,693,  1883,"  printed  on 
their  face.  The  effect  of  this  act  of  congress  is  understood  to  be  to  re- 
quire the  r^islration  of  labels  in  the  patent-office,  in  place  of  their  de- 
posit in  the  office  of  the  librarian  of  congress,  to  copyright  them.  Marsh 
V.  Warren,  14  Blatchf.  263.  No  remedy  for  infringement  is  given  by 
that  act;  but  the  form  of  the  notice,  without  which  no  action  could  be 
maintained,  is  so  varied  that  it  may  be  by  the  word  "Copyright,"  with 
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the  year  in  which,  and  the  person  by  whom,  the  copyright  was  taken 
out,  instead  of  a  statement  of  an  entry  in  the  oflBce  of  the  librarian,  as 
before  was  required.  This  would  enable  a  notice  of  a  copyright  by  reg- 
istration to  be  given  without  the  making  of  a  false  statement  as  to  entry, 
and  make  the  statutes  harmonious.  The  notice,  in  one  or  the  other  of  the 
forms,  was  as  much  requisite  to  the  maintaining  of  an  action  as  before, 
and  as  much  when  the  copyright  was  by  registration  in  the  patent-office 
as  when  it  was  by  deposit  in  the  office  of  the  librarian.  If  the  word 
"registered"  was  the  equivalent  of  the  word  "copyright,"  for  this  pur- 
pose, the  notice  would  lack  the  name  of  the  party  by  whom  the  copy- 
right was  taken  out.  The  name  is  expressly  required  to  the  notice  by 
this  act,  as  it  has  always  been  required  in  such  notices  of  copyright. 
Act  May  31,  1790;  (Rev.  St.  §  4962.)  And  the  word  "Copyright"  has 
a  peculiar  significance  in  such  a  notice.  It  carries  the  meaning  of  what 
has  beep  done  in  a  manner  that  the  word  "registered"  alone  does  not. 
The  former  word  signifies  that  the  person  whose  name  is  appended  had 
the  right  to  copy,  while  the  latter  does  not  tell  what  had  been  registered, 
nor  where.  The  exact  form  of  the  notice  is  prescribed  by  law,  and  no 
equivalent  is  provided  for  nor  any  room  for  an  equivalent  left.  If  that 
specific  notice  is  not  given,  the  right  of  action  otherwise  conferred  is 
withheld.  All  the  requirements  of  law  on  which  the  right  of  action 
rests  must  be  complied  with,  or  the  suit  cannot  be  maintained.  WheaUm 
V.  PeterSy  8  Pet.  591.  This  notice  is  so  defective  that  the  publication  of 
the  label  with  no  other  was  the  same  in  efiect  as  the  publication  without 
any  would  have  been.  Such  a  publication  is  practically  an  abandon- 
ment of  the  copyright.  The  orators  claim  that  Higgins  was  an  in- 
ventor or  discoverer  of  waterproof  ink  for  which  he  composed  this  label, 
and  that  to  some  extent  the  label  indicated  that  ink  to  which  it  was  ap- 
plied was  his.  If  these  claims  are  well  founded,  as  they  may  be,  they 
do  not  appear  to  vary  the  rights  of  the  orators  as  owners  of  this  copy- 
right. He  has  no  patent  for  the  ink,  and  the  manufacture  and  sale  of 
tLat  appears  to  be  open  and  free  to  all.  This  device  was  not  registered 
as  a  trade-mark;  and,  if  the  orators  have  any  rights  to  it  as  such,  grow- 
ing out  of  its  use,  they  are  not  in  any  manner  involved  here  now. 
Trade-mark  Ca^eSj  100  U.  S.  82.  The  only  right  now  involved  is  the 
exclusive  right  to  copy,  and  no  right  of  action  upon  that  appears  to  re* 
main. 

These  considerations  make  it  unnecessary  to  consider  any  question  of 
infringement. 

Let  there  be  a  decree  dismisslDg  the  bill  of  complaint,  with  costs. 


Digitized  by 


Google 


BLUMS  V.  SPEAJU  629 

Blume  v.  Spear  and  another. 
(Oireuit  Court,  8.  D.  New  York.    April  2, 1887.) 

1.  CoPTRiaHT— Deposit  op  Title— Proof. 

Where  it  is  proved  that  the  party  claiming  a  copyright  for  a  song  deposited 
two  copies  in  the  mail,  and  got  a  receipt  from  the  librarian  of  congress  ac- 
knowledging the  receipt  of  two  copies  of  the  publication  by  its  title  in  full, 
with  the  date  over  the  official  signature  of  the  librarian,  this  will  be  consid- 
ered evidence  that  two  copies  were  delivered  to  the  librarian  as  required  by 
the  act  of  congress. 

2.  Same— Notice— Title— Abaitoonmbnt. 

An  edition  of  a  song  was  issued  having  a  front  cover,  with  an  engraving 
thereon,  and  a  list  of  seven  songs,  including  the  song  in  question,  by  a  part 
of  its  title,  over  the  name  of  the  publisher,  who  claimed  the  copyright,  and 
on  the  page  where  the  music  commenced  the  full  title  was  printed,  with  the 
words,  ^Copvright,  1878."  etc.  Eeld,  that  this  was  a  sufficient  notice  to  the 
public  of  a  claim  of  copyright,  as  required  by  act  of  congress  of  1874;  g  1,  and 
that  there  was  no  abandonment  of  the  copyright. 
8.  Same— Musical  Composition— Authorship. 

Mrs.  Fannie  Beane  Gilday  held  to  be  the  author  of  the  musical  composition 
entitled  "My  Own  Sweet  Darling,  Colleen  Dhas  Machree.*' 
4.  Same — iNpRnroEMEirr. 

The  copyright  of  the  musical  composition  entitled  "Mjr  Own  Sweet  Darling, 
Colleen  Dhas  Machree. "  held  infringed  by  the  publication  and  sale  of  a  song 
with  music  entitled  "Call  Me  Back  Again." 

In  Equity. 

Charles  N.  Judson^  for  plaintiff. 

WHUam  Stanej  for  defendant. 

Wheeler,  J.  This  suit  is  brought  upon  copyright  No.  13,875,  en- 
tered on  November  27,  1878,  by  the  orator,  assignee  of  Fannie  Beane, 
of  a  musical  composition  entitled  "My  Own  Sweet  Darling,  Colleen  Dhas 
Machree,"  against  infringement  by  the  publication  and  sale  of  a  song 
with  music  entitled  "Call  Me  Back  Again."  The  defenses  are,  in  sub- 
stance, that  Miss  Fannie  Beane,  now  Mrs.  Fannie  Beane  Gilday,  was  not 
the  author  of  this  musical  composition;  that  there  is  no  proof  that  the 
orator  delivered  two  copies  of  the  composition  at  the  oflBce  of  the  librarian 
of  congress,  or  deposited  them  in  the  mail,  addressed  to  him,  within  10 
days  after  publication,  as  required  by  section  4959,  Rev.  St.  U.  S.;  that 
the  orator  abandoned  the  composition  to  the  public  by  publishing  it 
under  a  different  title  from  that  by  which  it  was  copyrighted;  and  that 
the  music  of  "Call  Me  Back  Again"  does  not  infringe  upon  the  copyright. 
The  defendant  has  put  in  evidence  a  prior  composition,  entitled  "Sweet 
Spirit,  Hear  My  Prayer,"  to  show  that  some  parts  of  the  music  copy- 
righted were  taken  from  that.  There  does  not  appear  to  be  sufficient 
similarity  between  these  two,  however,  to  warrant  this  conclusion.  There 
are  some  short  parts  of  them  which  appear  to  be  alike;  but  these  parts 
are  not  continuous  enough,  nor  sufficiently  extended,  to  indicate  with 
any  degree  of  certainty  that  the  author  of  the  latter  was  guided  or  aided 
by  the  former.     Her  account  of  its  composition  is  criticised  because  of 
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her  youth  at  the  time  when  she  says  the  music  was  formed  in  her  mind. 
It  clearly  appears,  however,  that,  when  she  was  old  enough  to  do  so  in- 
telligently, she  had  it  written  out,  and  no  one  else  appears  to  have  pro- 
duced it  before.  Therefore  she  appears  clearly  enough  to  be  the  author 
of  it,  even  if  she  had  not  carried  it  in  her  mind  so  long  as  she  now  seems 
to  think  she  had. 

The  orator  has  put  in  evidence  an  acknowledgment  of  the  receipt  of  two 
copies  of  the  publication  by  its  title,  "My  Own  Sweet  Darling,  Colleen 
Dhas  Machree,'*  in  full,  dated  November  29,  1878,  over  the  official  sig- 
nature of  the  librarian.  In  MerreU  v.  IH^e,  104  U.  S.  557,  it  is  held  that 
a  memorandum  of  the  deposit  of  two  copies,  with  the  date,  on  a  certified 
copy  of  the  record  of  the  copyright,  below  the  official  signature  of  the 
librarian,  was  not  evidence  of  the  fact  of  such  deposit;  but  whether  the 
certificate  of  that  fact  above,  and  authenticated  by,  the  official  seal  and 
signature  of  the  librarian,  would  be  such  evidence,  appears  to  be  left 
open.  In  this  case  the  orator  has  testified  that  he  deposited  two  copies 
in  the  mail,  and  got  that  receipt  in  answer,  but  without  testifying  how 
the  copies  were  addressed.  It  is  taken,  from  the  connection  between 
the  deposit  and  the  receipt  of  the  acknowledgment,  that  the  copies  were 
addressed  to  the  librarian.  Therefore  it  is  not  necessary  in  this  case  to 
decide  the  question  so  left  open  by  the  supreme  court  in  that  case. 
There  was  an  edition  in  which  the  whole  title  was  not  on  the  outside 
cover,  but  only  "Colleen  Dhas  Machree;"  ahd  it  is  argued  that  perhaps 
the  two  copies  sent  were  of  that  edition.  The  receipt,  however,  is  for 
two  copies  with  the  full  title,  and  that,  in  connection  with  the  testimony, 
shows  that  two  complete  copies  were  sent. 

The  claim  of  abandonment  or  loss  of  the  copyright  is  made  in  con- 
nection with  this  edition,  alleged  to  be  defective.  This  edition  has  a 
front  cover,  on  which  there  is  an  engraving  covering  most  of  the  outside 
page.  At  the  bottom  of  that  page  there  is  a  list  of  seven  songs,  includ- 
ing this,  as  "Colleen  Dhas  Machree,"  over  the  orator's  name  and  place  of 
business,  as  an  advertisement  of  those  publications,  and  there  is  no  no- 
tice of,  or  reference  to,  any  copyright  on  that  page.  Ilie  inside  of  that 
cover  is  entirely  blank.  On  the  next  page  the  song  and  music  com- 
mence. Above  the  music  is  the  title  "  My  Own  Sweet  Darling,  Colleen 
Dhas  Machree;"  below  the  music  is  the  notice,  "Copyright,  1878,  by 
Frederick  Blume." 

By  section  1  of  the  act  of  1874,  (18  St.  78,  Sup.  Rev.  St.  40,)  it  is 
enacted  "that  no  person  shall  maintain  an  action  for  the  infringement  of 
his  copyright,  unless  he  shall  give  notice  thereof  by  inserting  in  the 
copies  of  every  edition  published,  on  the  title-page,  or  the  page  imme- 
diately following,  if  it  be  a  book,  or,  if  a  map,  chart,  musical  composi- 
tion, print,  cut,  engraving,  photograph,  painting,  drawing,  chromo, 
statue,  statuary,  or  model,  or  design  intended  to  be  completed  as  a  work 
of  fine  arts,  by  inscribing  upon  some  visible  portion  thereof,  or  of  the 
substance  upon  which  the  same  shall  be  mounted,  the  following  words, 

viz. :    *  Entered  according  to  act  of  congress  in  the  year ,  by  A .  B. , 

in  the  office  of  the  librarian  of  congress,  at  Washington,'  or,  at  his  op- 
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tion,  the  word  *  Copyright,'  together  with  the  year  the  copyright  was  en- 
tered, and  the  name  of  the  party  by  whom  it  was  taken  out,  thus: 
*  Copyright,  18—,  by  A.  B.'"  This  is  different  from  Rev.  St.  §  4962, 
in  respect  to  the  place  where  the  notice  is  to  be  put,  as  well  as  in  re- 
spect to  what  it  may  be,  on  maps,  charts,  musical  compositions,  and 
other  things,  except  books.  By  that  section  it  was  to  be  inscribed  on 
"some  portion  of  the  face  or  front  thereof,  or  on  the  face  of  the  sub- 
stance on  which  the  same'*  should  be  mounted.  By  the  latter  act  it  is 
to  be  inscribed  "upon  some  visible  portion  thereof,  or  of  the  substance 
on  which  the  same  shall  be  mounted." 

The  notice  of  copyright  on  the  edition  in  question  was  on  the  first 
page  of  the  composition,  in  plain  sight,  and  was  therefore  upon  some 
visible  portion  thereof,  or  of  the  substance  upon  which  it  was  mounted, 
within  the  meaning  of  this  section  of  the  act  of  1874.  If  the  paper  on 
which  the  composition  is  printed  is  not  a  portion  of  the  composition, 
it  is  Ihe  substance  on  which  it  is  mounted.  There  was  no  loss  or  aban- 
donment of  the  copyright  by  failure  to  give  notice  of  it.  If,  however, 
the  orator  published  the  composition  under  a  title  different  from  that 
by  which  he  copyrighted  it,  in  substance,  he  would  thereby  probably 
80  depart  from  his  copyright  that  he  would  leave  the  composition  to  the 
public.  Drone,  Copyrights,  140,  142.  But  in  that  edition  the  compo- 
sition was  published  under  its  full  title,  by  which,  exactly,  it  was  copy- 
righted, standing  at  the  head  of  it,  on  the  first  page  of  it.  The  adver- 
tisement on  the  cover  did  not  indicate  that  the  pieces  advertised  were 
printed  within.  It  merely  signified  that  they  were  published,  in  some 
shape,  by  the  orator.  It  was  not  necessary  in  advertising  it  that  he 
should  describe  it  in  any  particular  manner;  but  when  he  came  to  print- 
ing the  thing  itself,  and  giving  that  out,  it  was  necessary  that  he  should 
follow  the  title  by  which  he  copyrighted  it,  if  he  would  keep  that  right. 
This  he  did,  and  the  right  would  seem  to  be  well  preserved  to  him. 

Upon  the  question  of  infringement  there  is  not  much  room  for  doubt. 
The  theme  or  melody  of  the  music  is  substantially  the  same  in  the  copy- 
righted and  the  alleged  infringing  pieces.  The  measure  of  the  former 
is  followed  in  the  latter,  and  is  somewhat  peculiar.  When  played  by  a 
competent  musician,  they  appear  to  be  really  the  same.  There  are  va- 
riations, but  they  are  so  placed  as  to  indicate  that  the  former  was  taken 
deliberately,  rather  than  that  the  latter  was  a  new  piece. 

Let  there  be  a  decree  making  the  preliminary  injunction  permanent, 
and  for  an  account  of  profits,  with  costs. 
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LuYTiES  and  others  v.  Hollekd^er  and  others. 

{Ovrcuit  Court,  8.  D,  New  Tarh.    April  30, 1887.) 

TaADB-MABKS—lNTrKiNGBMENT— "Kaiser*  MikbraTi  "Water. 

A.  adopted,  in  1878,  and  registered  in  the  patent-office  in  1888,  the  name  of 
"Kaiser,^  as  a  trade- mark  for  natural  mineral  water,  and  used  it  in  foreign 
commerce,  selling  the  water  in  bottles  labeled  ''Kaiser  Natural  Mineral 
Water,**  with  the  words  ** Kaiser  Water,  Schwalheim, "  blown  in  the  glass. 
For  many  years  mineral  water  known  as  "Kaiserquelle"  or  **Kaiserbrunnen. " 
—which  in  English  means  "Kaiser  spring;"  "Kaiser  fountain,  **— had  been  sold 
in  various  places  in  Europe,  with  the  addition  of  the  name  of  theplace  where 
the  spring  from  which  tne  water  was  obtained  was  located.  ItM,  that  the 
word  "Kaiser"  was  not  a  valid  trade-mark,  as  other  parties  had  acquired  and 
exercised  the  right  to  use  it. 

In  Equity.     BiU  for  injunction  and  account, 
W.  H.  O^Dwyer^  for  complainants. 
Loms  0.  Raegener,  for  defendants. 

Wallacoe,  J.  The  complainants  roistered  in  the  patent-office,  July 
11,  1883,  the  word  "  Kaiser,*'  as  a  trade-mark  for  natural  mineral  water. 
They  adopted  the  name  as  early  as  in  1878,  and  at  the  time  of  registra- 
tion had  used  it,  and  have  used  it  since,  in  foreign  commerce,  sell- 
ing their  mineral  water  in  bottles  labeled  "Kaiser  Natural  Mineral 
Water,"  with  the  words  "Kaiser  Water,  Schwalheim,"  blown  in  the  glass. 
The  defendants  sell  mineral  water  in  bottles  labeled  "Kaiser  Water, 
Binesbom  Natural  Mineral  Water."  The  bill  is  filed  for  an  injunction 
and  accounting. 

Both  parties  are  citizens  of  this  state,  and  for  that  reason  this  court 
can  entertain  jurisdiction  only  upon  the  theory  that  the  complainants 
have  a  valid  trade-mark  in  the  word  registered,  pursuant  to  the  act  of 
congress  of  March  3,  1881,  and  no  relief  can  be  granted  because  of  any 
unlawinl  competition  in  trade  by  the  defendants  with  the  complainants. 
The  question,  therefore,  is  whether  the  complaints  have  the  exclusive 
right  to  appropriate  the  word  "  Kaiser  "  as  a  trade-mark  for  natural  min- 
eral water. 

It  is  in  proof  that  long  before  the  complainants  adopted  the  word  as 
a  trade-mark  there  were  a  number  of  springs  of  mineral  waters  located 
at  different  places  in  Europe  known  by  the  name  of  "  Kaiserquelle  "  or 
"Kaiserbrunnen."  The  English  translation  of  these  names  is  "Kaiser 
spring;"  "  Kaiser  fountain."  Several  of  them  were  in  Germany.  One 
was  at  Aachen,  the  waters  of  which  were  celebrated,  and  were  in  exten- 
sive demand  in  Europe,  and  had  been  sold  in  bottles  labeled  "  Aachen, 
Kaiserquelle,"  and  "  Kaiserbrunnen,"  by  the  municipality  of  Aachen. 
These  springs  took  their  name  from  the  sovereign  of  the  country,  and,  ex- 
cept when  the  name  of  the  place  of  location  was  used  in  conjunction 
with  the  name  of  the  spring,  tihe  word  "Kaiserquelle  "  or  "  Kaiserbrunnen" 
did  not  indicate  the  origin  or  the  characteristics  of  any  particular  water. 

Upon  these  faxsts  it  must  be  held  that  the  complainants'  selection  of  a 
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trade-mark  is  open  to  the  objection  that  they  have  adopted  a  name  which 
is  descriptive  of  natural  mineral  waters  thdt  others  had  a  prior  right  to 
sell  by  the  same  name,  and  more  especially  those  from  the  springs  of 
Aachen,  the  waters  of  which  had  been  introduced  to  the  public,  sold,  and 
became  well  known  by  the  name  of  "Kaiserqnelle"  or  "Kaiserbrunnen." 
The  municipality  of  Aachen  has  certainly  the  prior  right  to  use,  as  a 
trade-mark,  a  name  which,  when  applied  to  mineral  waters,  signifies  the 
waters  of  its  own  spring, — the  Kaiser  spring  of  Aachen.  Congress  &  Em- 
pire  Spring  Co.  v.  Iligh  Rock  Congress  ^ning  Co.,  45  N.  Y.  291. 

To  entitle  the  name  to  equitable  protection  as  a  trade-mark,  the  right 
to  its  use  must  be  exclusive,  and  not  one  which  others  can  employ  with 
as  much  truth  as  those  who  adopt  it.  Canal  Co.  v.  Clark,  13  Wall.  311. 
As  against  the  complainants,  it  would  clearly  be  legitimate  for  the  own- 
ers of  any  of  the  Kaiserqnelle  waters  of  Europe  to  sdl  them  in  this  coun- 
try, or  in  England,  by  the  name  of  the  Kaiser  spring  waters,  or  to  sell 
them  anywhere  b}'  a  name  which  in  any  language  would  signify  to  the 
purchaser  the  true  name  of  the  article,  and  be  descriptive  of  its  origin 
and  ownership.  Kaiser  spring  waters  and  Kaiser  Water,  when  used  to 
describe  natural  mineral  waters,  mean  the  same  thing;  and  the  essential 
identity  between  the  name  adopted  by  the  complainants,  and  that  which 
others  had  a  prior  right  to  use,  is  not  changed  by  omitting  the  word 
"spring."  That  word  would  be  inevitably  associated  by  a  purchaser  of 
the  article  with  the  rest  of  the  name.  If  the  complainants  had  adopted 
as  their  trade-mark  the  compound  word  "Kaiser  water,  Schwalheim," 
it  is  quite  likely  they  would  be  entitled  to  protection.  As  it  is,  the  bill 
must  be  dismissed. 


Thb  Daylesfobd.^ 

Lb  Baron,  Jr.,  v.  The  Daylesford. 

(District  Court,  S.  D.  Alabama.    March  14, 1887.) 

1.  Nbguobkob— Pbrsokal  Ihjubibb — LiABiLiTT  of  Vessel  for  Insbcubb  Ap- 
proaches—Contributory Negligence. 

In  cases  of  maritime  tort,  courts  of  admiralty  are  not  bound  by  rules  of  the 
common  and  civil  law  governing  cases  of  contributory  negligence,  and  in 
suits  for  personal  injuries  contributory  negligence  on  the  part  of  the  libelant 
is  not  a  bar  to  his  recovery,  and  will  not  cause  the  denial  of  relief  to  one 
whose  negligence  may  have  contributed  to  his  injury. > 

9.  Same. 

Where  one  has  the  rifht  to  use  a  ladder  as  a  means  of  descent  from  the  ship 
to  the  wharf,  the  vessel  owes  him  a  duty  to  see  that  it  is  properly  secureo, 
and,  if  personal  injuries  are  caused  by  the  negligence  of  the  ship  s  crew  in 
this  regard,  the  vessel  will  be  liable  therefor. 

^Reported  by  Theodore  M.  Biting,  Esq.,  of  the  Philadelphia  bar. 

"In  suits  in  admiralty  for  personal  injuries,  contributory  negligence  on  the  part  oi 
the  libelant  is  not  a  bar  to  his  recovery.  The  admiralty  rule,  apportioning  damages 
when  both  parties  are  at  fault,  extends  to  all  cases  of  maritime  ton  occasioned  by  con- 
cnrring  negugeuoe.    The  Max  Morris,  28  Fed.  Kep.  881,  and  note. 
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In  Admiralty. 

Hannis  Taylor,  for  libelant. 

Gregory  L,  &  H.  T.  Smith,  for  respondent. 

TouLMiN,  J.  This  action  is  brought  to  recover  damages  for  personal 
injuries  caused  by  the  falling  of  a  ladder  on  which  the  libelant  was  de- 
scending from  the  ship  to  the  wharf,  at  which  the  ship  was  lying,  in  the 
port  of  Mobile.  The  undisputed  facts  are  as  follows:  The  libelant,  who 
was  a  custom-house  officer,  and  on  board  of  the  ship  Wylo,  along-side  of 
the  Daylesford,  was  called  by  another  custom-house  officer,  who  was  en- 
gaged in  the  inspection  of  thedutiable  cargo  of  the  Daylesford,  (the  greater 
part  of  which  had  already  been  discharged  onto  the  wharf,)  to  come  to 
his  relief,  with  the  request  that  he  would  attend  to  his  duties  for  him 
during  his  temporary  but  necessary  absence.  The  libelant,  in  compli- 
ance with  this  request,  went  on  board  the  Daylesford.  The  ladder  of  the 
vessel,  by  which  the  libelant  descended,  had  one  end  resting  on  the  rail 
on  the  after-end  of  the  ship,  and  the  other  end  on  the  wharf.  Several 
persons  had  passed  up  and  down  this  ladder  immediately  before  its  use 
by  the  libelant.  The  ladder  fell  when  the  libelant  was  part  way  down 
on  it,  causing  him  injuries  of  a  serious  character.  The  ladder  had  been 
out  for  about  10  minutes  before  the  happening  of  the  accident,  and  had 
been  left  during  this  time  unbolted  and  unlashed.  It  is  conceded  that 
it  was  customary  to  lash  and  bolt  it  whenever  it  was  put  out,  and  that  a  fail- 
ure to  so  secure  it  made  a  descent  upon  it  unsafe. 

There  is  a  conflict  in  the  evidence  as  to  who  put  out  the  ladder.  The 
evidence  on  the  part  of  the  libelant  tends  to  show  that  it  was  done  by  some 
of  the  ship's  crew.  One  witness,  a  stevedore,  testified  that  he  was  on  the 
wharf,  near  the  stern  of  the  ship,  and  there  heard  the  second  mate  order 
two  sailors  of  the  ship's  crew  to  put  out  the  ladder,  and  he  saw  them  do 
it,  and  leave  it  unlashed.  The  evidence  on  the  part  of  the  ship  tends  to 
show  that  two  stevedores  on  board  of  the  ship  put  it  out.  One  witness, 
the  second  officer  of  the  ship,  testifies  that  he  was  in  the  after-part  of  the 
ship,  and  in  charge  there;  that  he  had  two  seaman  with  him;  that  neither 
of  them  put  out  the  ladder,  but  that  he  saw  some  shoremen  put  it  out. 
He  says  he  stood  and  looked  at  them,  and  did  not  stop  them  or  inter- 
fere with  them;  that  the  crew  were  then  engaged  in  attending  to  the  ship. 
The  evidence  shows  that  the  master  was  in  the  cabin;  the  first  officer 
forward;  the  carpenter  at  the  forecastle-head;  one  seaman  at  the  forward 
end  of  the  ship;  one  on  the  wharf,  at  the  forward  end  of  the  vessel,  at- 
tending to  the  forward  line,  and  another  one  of  the  crew  on  the  wharf, 
at  the  after-end  of  the  ship.  The  two  latter  were  attending  to  make  the 
ship  fast.  None  of  the  officers  or  crew  who  have  testified  in  the  case  saw 
the  ladder  put  out,  or  knew  anything  about  it  until  after  the  accident, 
except  the  second  officer,  who  says  he  saw  the  shoremen  put  it  out.  It 
does  not  appear  that  the  two  seamen  who  were  aft  with  the  second  offi- 
cer have  testified  in  the  case.  If  they  have,  they  say  nothing  about  see- 
ing the  ladder  put  out,  or  knowing  anything  about  it.  The  other  mem- 
bers of  the  crew  who  have  testified  say  they  did  not  put  it  out,  or  see  it 
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done.  The  master  testifies  it  was  contrary  to  orders  for  a  stranger  to  put 
out  the  ladder,  and  that  it  would  not  be  permitted^ 

The  defense  in  the  case  is,  (1)  that  the  libelant  was  a  stranger  to  the 
ship,  to  whom  it  owed  no  duty,  and  that,  even  if  the  ship's  crew  were 
negligent  in  putting  out  the  ladder  and  in  allowing  it  to  remain  un- 
lashed,  libelant  was  not  in  a  position  to  complain  about  it;  (2)  that 
even  if  the  ship  and  her  crew  were  negligent  iu  putting  out  the  ladder, 
and  allowing  it  to  remain  out  unlashed,  t£e  libelant  contributed  directly 
to  his  injury,  by  negligently  going  down  the  ladder  when  he  could  have 
known  its  condition  by  the  use  of  ordinary  diligence;  and  (3)  that  the 
ladder  was  not  put  out  by  the  ship's  crew,  but  by  the  stevedores,  and 
that  the  ship  is  not  liable  for  any  injury  resulting  therefrom. 

While,  from  the  testimony,  it  is  doubtful  whether  or  not  libelant  was 
on  board  the  ship  in  the  performance  of  his  duties  as  a  custom-house 
officer,  the  evidence  leaves  no  room  to  contend  that  he  was  a  trespasser 
or  intruder  there.  If  he  was  a  mere  visitor,  the  ship's  crew  were  under 
obligations,  not  only  to  abstain  from  doing  him  any  wanton  or  willful 
injury,  but  also  not  to  put  out  the  ladder  carelessly,  or  allow  it  to  be  so 
put  out,  or  to  permit  it  to  remain  in  a  dangerous  condition  at  a  time 
when  its  use  might  reasonably  be  expected,  and  when  personal  injuries 
were  likely  to  occur  therefrom.  1  Thomp.  Neg.  313,  314.  Railroad 
companies  are  conceded  to  be  liable  for  injuries  caused  by  defective 
means  of  approach  to  and  departure  from  their  depots.  2  Redf.  Ry.  Cas. 
525.  The  liability  of  a  vessel  is  of  a  like  character,  and  is  applicable  to 
all  who  may  ordinarily  be  called  upon  to  trust  to  the  suflBciency  of  the 
ways  provided  for  ingress  and  egress. 

Whether  or^not  the  libelant  was  on  board  of  the  ship  in  the  performance 
of  his  duties  as  a  custom-house  officer,  or  as  a  mere  vistor,  he  was  there 
by  reason  of  the  fact  that  he  was  a  custom-house  officer,  whose  duties 
were  connected  with  the  ship's  cargo,  which  was  being  discharged  onto 
the  wharf.  He  was  lawfully  there.  My  opinion  is  therefore  that  the 
libelant  was  in  such  a  position  as  to  hold  the  ship  liable  for  his  injuries 
if  caused  by  the  negligence  of  the  crew. 

Was  the  libelant  guilty  of  contributory  negligence  ?  He  had  nothing  to 
do  with  putting  out  the  ladder,  nor  is  there  any  evidence  that  he  saw  it 
put  out.  The  evidence  is:  He  saw  the  ladder  out.  He  saw  several  per- 
sons pass  over  it  before  he  got  on  it.  He  had  no  knowledge  of  the  fact 
that  the  ladder  was  unlashed  and  unbolted,  and  he  knew  it  was  customary 
to  lash  or  bolt  it.  He  had  been  boarding  vessels  for  about  seven  years  and 
was  familiar  with  the  practice  of  securing  the  ship's  ladder.  Nothing  oc- 
curred to  call  libelant's  attention  to  the  condition  of  the  ladder  on  this 
occasion.  Had  he  not  a  right  to  assume  that  its  condition  was  such 
that  he  might  safely  walk  down  it?  Did  not  the  fact  that  the  ladder 
was  out  from  the  vessel  to  the  wharf  invite  the  belief  that  it  was  put  out 
for  persons  to  pass  down  on  ?  Did  not  the  fact  that  it  was  customary 
to  properly  secure  the  ladder,  when  it  was  put  out  for  persons  to  pass 
over  on,  justify  the  belief  that  it  was  aeeure  and  safe  on  this  occasion  ? 
He  did  not  know  it  was  liable  to  fall,  for  he  did  not  know  it  was  un- 
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lashed.  Did  he  have  any  reason  to  suspect  it?  He  knew  the  univer- 
sal practice  was  to  lash  or  bolt  it,  and  he  had  no  reason  to  anticipate  it 
was  not  done  at  this  time.  Was  there,  then,  any  want  of  ordinary  care 
or  attention  on  his  part,  or  did  he  act  as  a  man  of  ordinary  prudence 
would  have  done  under  the  same  circumstances? 

It  was  said  in  the  case  of  Thompson  v.  Duncan,  76  Ala.  888:  "If  there 
be  danger  in  standing  near  an  open  side  door  in  a  car  when  the  train  is 
standing  or  in  motion,  it  is  not  an  unreasonable  presumption  that  per- 
sons of  ordinary  prudence  are  aware  of  it."  Thompson,  being  presumed 
to  be  a  man  of  ordinary  prudence,  was  aware  that  it  was  dangerous  to 
stand  near  an  open  side  door  in  a  car  when  the  train  is  starting,  and, 
knowing  that  the  door  was  open,  he  stood  by  it  and  was  injured.  The 
court  held  "there  was  some  evidence  of  contributory  negligence. '^ 

Let  us  apply  this  principle  to  the  case  at  bar.  If  there  be  danger  in 
going  down  from  the  ship  to  the  wharf  on  a  ship's  ladder,  which  is  not 
lashed,  it  is  a  reasonable  presumption  that  libelant,  if  he  was  a  person  of 
ordinary  prudence,  was  aware  of  it ;  and  if  he  knew  that  the  ladder  was 
unlashed,  and  then  went  on  it,  there  would  have  been  evidence  of  con- 
tributory negligence.  The  contributory  negligence  would  have  been  in 
the  act  of  going  on  the  ladder  with  the  knowledge  that  it  was  unlashed. 
My  judgment  is  there  was  no  contributory  negligence,  or  want  of  ordin- 
ary care  and  attention,  in  omitting  to  see  if  the  ladder  was  lashed.  But 
it  has  been  frequently  held  that  in  cases  of  marine  tort  courts  of  admir- 
alty are  not  bound  by  the  common  and  civil  law  rules  governing  cases 
of  contributory  negligence;  and,  in  suits  in  admiralty  for  personal  in- 
juries, contributory  negligence  on  the  part  of  the  libelant  is  not  a  bar  to 
his  recovery,  and  will  not  cause  the  denial  of  relief  to  one  whose  negli- 
gence may  have  contributed  to  his  injury.  The  Max  MonriB,  28  Fed. 
Rep.  881;  The  Wanderer,  20  Fed.  Rep.  140;  The  Explorer,  Id.  135. 

I  will  further  consider  the  inquiry  whether  the  ship,  which  is  repre- 
sented by  the  crew,  became  charged  with  any  duty  towards  the  libelant 
in  respect  to  the  putting  out  of  the  ladder  that  caused  the  injury  in  ques- 
tion. It  is  conceded  that,  when  the  ladder  is  put  out,  it  is  dangerous 
to  life,  unless  properly  secured  by  lashing  or  bolting,  and  it  is  undis- 
puted that  on  the  occasion  in  question  it  was  neither  lashed  nor  bolted. 
From  the  moment  it  was  put  out  it  was  a  dangerous  structure,  placed 
where  men  were  expected  to  go  on  it,  and  calculated  at  any  moment  to 
inflict  great  bodily  harm.  Death  oi  great  bodily  harm  of  some  kind 
was  the  natural  and  almost  inevitable  consequence  of  the  condition  of 
the  ladder  as  it  was  at  the  time  it  fell.  If  the  libelant  had  the  right  to 
go  on  it,  the  ship  owed  him  a  duty  to  see  that  it  was  properly  secured. 
See  authorities  first  above  cited,  4  Abb.  U.  8.  Dig.  tit.  "Negligence."  It 
cannot  be  denied  that  the  libelant  had  a  right  to  go  oh  the  ladder. 
Now,  was  the  duty  of  the  ship  in  r^ard  to  it  properly  performed?  In 
any  aspect  of  the  case,  as  shown  by  the  evidence,  it  appears  to  me  that 
there  was  negligence  on  the  part  of  the  ship's  crew.  If,  as  testified  to  by 
the  stevedore,  Beverly,  two  of  the' crew,  under  the  orders  of  the  second 
mate,  put  out  the  ladder,  and  did  not  lash  it,  or  otherwise  properly  se- 
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cure  it,  and  allowed  it  to  remain  so  for  10  minutes,  and  until  the  acci- 
dent happened,  there  was  gross  negligence  on  the  part  of  the  crew;  or 
if,  as  testified  to  by  the  second  officer,  Roberts,  two  shoremen,  who  were 
on  board  the  vessel,  put  out  the  ladder,  and  he  stood  and  looked  at  them 
and  did  pot  stop  them,  or  interfere  to  prevent  them,  (as  it  was  his  duty 
to  do  under  the  rules  of  the  vessel,)  or,  permitting  them  to  put  the  lad- 
der out,  omitted  to  see  that  it  was  properly  secured,  or  to  have  it  done, 
then  he  failed  to  properly  perform  his  duty,  and  the  ship  would  be  re- 
sponsible for  any  injury  resulting  therefrom.  He  was  n^ligent.  The 
ship  is  liable  for  n^ligence  of  the  crew.  Sherlock  v.  AUing,  93  U.  S. 
108;  1  Kinney,  Dig.  p.  26,  §  82. 

I  therefore  conclude  that  this  is  a  case  where  the  damage  sued  for  was 
caused  by  the  negligence  of  the  ship's  crew,  and  I  must  adjudge  the  ves- 
sel herself  liable  for  such  damage,  and  she  is  accordingly  condemned  to 
pay  the  same;  but,  the  amount  of  damage  not  being  shown,  a  reference 
must  be  had  to  ascertain  it. 


Thb  Dictatob.^ 

Stbbet  and  others,  Agents,  etc.,  v.  Ashley  Phosphate  Gjo. 

(JJiitnet  Court,  D.  South  Carolina,    April  2, 1887.) 

1.  Dbmubraoe— Mode  of  Dibchaboe. 

a  consignee  cannot  force  upon  a  vessel  a  substituted  mode  of  discliarge, 
Involving  delay  or  increased  cost. 

9.  Same— GoirBEirr  to  Change. 

If  the  evidence  fails  to  disclose  any  consideration  for  the  change,  and  if  the 
substituted  mode  of  discharge  was  wholly  for  the  benefit  of  the  consignee,  and 
a  detriment  to  the  vessel,  an  agreement  on  Uie  part  of  the  latter  to  the  substi- 
tuted mode  of  discharge  is  not  to  be  presumed  merely  from  the  circumstance 
that  it  was  not  objected  to  at  the  time. 

8.  Same— Failukb  to  Object— Waivbb  of  Rights. 

If  a  vessel  be  detained  in  the  stream  until  her  lay-days  have  begun,  and  if 
the  consignee  then  begins  her  discharge  by  lighters,  the  vessel  has  a  right  to 
presume  that  the  dela^  Incident  to  this  mode  of  discharge  will  be  borne  by 
the  consignee,  and  a  failure  to  object  thereto  is  not  to  be  taken  as  a  waiver  of 
any  rights  secured  by  contract. 

4.  Same— Selection  of  Whabf. 

When,  by  contract,  the  right  to  select  a  wharf  is  vested  In  the  consignee, 
"provided  that  the  depth  of  water  be  guarantied, "  the  wharf  selected  must 
be  one  to  which  the  vessel  can  go  without  having  recourse  to  lighterage. 

5.  Bake. 

If  by  contract  the  wharf  is  to  be  selected  ''immediatelv  on  arrival, "  the  con- 
Bi^ee  is  liable  for  any  delay  occurring  by  reason  of  his.failure  to  select  a 
suitable  wharf  with  promptness. 

In  Admiralty.     Demurrage.     Lihd  in  penonam. 
Bryan  dc  Bryam^  for  libelants. 

iBeported  by  Theodore  M.  Etting,  Esq.,  of  the  PhUadelphia  bw. 
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Hayne  Jc  Mchen,  for  respondents. 

SiMONTON,  J.  The  Norwegian  bark  Dictator  came  into  this  port  with 
a  cargo  of  kainit  owned  by  respondents,  in  all  698  tons.  She  was  un- 
der charter-party,  and  the  kainit  was  carried  under  bill  of  lading  to 
order,  on  the  margin  of  which  was  a  reference  in  writing  to  the  charter- 
party.  She  dropped  anchor  on  ninth  February,  and  notified  the  re- 
spondents. On  10th  she  received  directions  from  the  respondents  to 
discharge  cargo  at  their  wharf  some  20  miles  up  Ashley  river.  She  was 
drawing  161  feet.  No  vessel  drawing  more  than  13}  feet  could  go  to 
the  wharf  designated.  The  respondents  sent  lighters  to  her,  and  re- 
ceived cargo  until  the  draught  of  the  bark  was  reduced  to  13  feet.  She 
was  then  towed  to  the  wharf  named.  She  began  discharging  on  tenth 
and  finished  on  twenty-eighth  February.  By  the  custom  of  this  port  she 
had  10  days  to  discharge  this  cargo  of  698  tons.  Libelants  claim  de- 
murrage for  five  days  and  a  half.     Respondents  deny  the  claim. 

The  question  depends  upon  the  dealing  between  these  parties.  We  find 
the  first  transactions  between  them  in  the  charter-party  and  bill  of  lading. 
If  we  dissect  the  charter-party,  this  construction  will  appear:  Ten  work- 
ing days  are  allowed  for  loading  the  ship  at  Hamburg,  (not  counting  as 
lay-days  such  days  on  which  lighters  are  prevented  b}'  ice  from  coming 
to  the  ship,)  and  for  the  discharge  of  the  ship  as  many  days  as  are  cus- 
tomary at  the  port  of  discharge.  That  this  is  the  true  construction  is 
shown  by  the  words  next  succeeding  this  provision,  "If  detained  longer, 
demurrage  shall  be,"  etc.  This  is  the  only  reference  to  the  custom  of  the 
port  of  discharge  expressly  made  in  the  charter-party.  The  cargo  is  to 
be  taken  from  along-side  at  charterer's  risk  and  expense;  so  the  cargo  must 
be  brought  to  along-side  at  the  ship's  expense;  this  discharge  to  be  ef- 
fected at  one  wharf,  as  ordered  by  consignee,  immediately  on  arrival  of 
ship.  The  consignee,  in  so  ordering  a  wharf,  has  the  privilege  of  select- 
ing one  on  Ashley  or  on  Cooper  river,  if  he  guaranties  a  suflBcient  depth 
of  water.  That  is,  the  ship  must  discharge  herself  at  her  own  expense, 
such  discharge  to  be  at  a  wharf  which  could  not  be  changed,  "one  wharf" 
to  be  selected  by  the  consignee  immediately  on  arrival;  and,  provided  that 
the  depth  of  water  be  guarantied,  this  wharf  could  be  either  on  Ashley 
or  Cooper  river.  Here  we  have  an  express  contract,  with  no  ambiguous 
words,  using  no  technical  terms,  whose  construction  depends  on  local 
usage  or  custom,  not  referring  to  any  custom  of  the  port.  Compare 
Rohinsmi  v.  U.  S.,  13  Wall.  363;  Partridge  v.  Phoenix  MvJt,  Life  Ins.  Cb., 
15  Wall.  579. 

The  ship  was  entitled  to  its  performance,  emphasized  as  it  is  by  the 
marginal  addition  to  the  bill  of  lading.  No  evidence  of  a  custom  of  this 
port  to  discharge  by  lighters  is  admissible.  The  evidence  offered  does 
not  sustain  the  position.  If  a  wharf  had  been  supplied  immediately 
on  arrival,  the  ship  could  have  obtained  the  appliances  either  of  a  horse 
or  of  steam,  which  would  have  discharged  her  easUy  within  the  time  pre- 
scribed by  the  custom  of  the  port.  No  wharf  having  been  supplied  her, 
her  lay-days  beginning,  she  was  discharged  in  part  in  the  stream  by 
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lighters,  and  compelled  to  use  her  own  unaided  appliances,  or  to  pro- 
cure others  at  greatly  increased  expense  and  risk.  These  she  wds  not 
bound  to  incur.  Thus  the  ship  was  delayed  by  act  of  the  consignees. 
If  consignees  had  failed  to  receive  cargo,  or  had  delayed  receipt  of  cargo, 
the  result  of  such  delay  would  have  fallen  on  them.  There  is  no  reason 
for  saying  they  are  not  equally  responsible  for  delay  occasioned  by  not 
providing  a  wharf,  as  they  had  contracted  to  do  immediately  upon  ar- 
rival. 

But  when  the  consignees  determined  to  discharge  by  lighters,  and  not 
to  send  the  bark  at  once  to  a  wharf,  neither  the  master  nor  the  agents  of 
the  bark  made  any  objections.  Does  this  vary  the  rights  of  the  parties? 
A  contract  may  be  varied  by  a  new  contract,  or  the  strict  performance 
of  it  may  be  waived.  In  the  present  case  the  evidence  discloses  no  new 
consideration  for  the  change  in  the  manner  of  discharging.  The  gain 
was  wholly  with  the  consignees.  They  were,  under  contract,  to  furnish 
a  wharf,  with  suflBcient  depth  of  water.  It  did  not  suit  their  convenience 
to  do  this.  They  selected  the  slower  and  more  expensive  process  of 
lightering.  If,  therefore,  the  contract  of  the  charter-party  and  bill  of 
lading  ceased  to  operate  in  terms,  this  must  be  the  result  of  a  waiver  on 
the  part  of  the  bark,  or  her  agents.     Was  there  such  a  waiver? 

The  bark  arrived  in  port  in  due  season.  She  reported  herself,  and 
had  the  right  to  discharge  at  a  proper  wharf.  The  consignees  alone 
could  select  such  a  wharf.  If  they  neglected  or  omitted  so  to  do,  she 
could  refuse  to  discharge,  and  could  charge  demurrage.  Hawgood  v. 
One  Thousand  Three  Hundred  and  Tea  Tons,  21  Fed.  Rep.  681.  But  this 
involved  delay  and  litigation.  Ships  are  not  built  to  ride  at  anchor. 
They  are  instruments  of  commerce.  They  fulfill  their  purpose  in  going 
from  port  to  port.  Litigation  should  always  be  avoided,  if  possible. 
The  master  owed  it  to  his  employers  to  discharge  cargo,  and  free  them 
and  himself  from  the  extraordinary  responsibility  of  a  carrier.  The  con- 
signees wanted  their  property.  The  stipulation  for  a  wharf,  immediately 
on  arrival,  was  not  insisted  on.  It  would  not  be  just,  however,  to  put 
upon  the  ship  the  burden  and  expense  of  this  change;  nor  can  we  suppose 
that,  under  the  circumstances,  the  master  assumed  them.  He  was  bound 
to  discharge  his  cargo  in  10  days,  unless  prevented  from  doing  so  by  the 
act  of  the  consignees.  He  may  well  have  supposed  that,  if  the  conven- 
ience of  the  Consignees  required  the  discharge  of  cargo  by  lighters  and  if 
this  caused  delay,  they  would  pay  for  it.  They  had  guarantied  a  certain 
depth  of  water.  To  assist  their  guaranty  they  kept  the  ship  in  the 
stream,  and  there  took  out  cargo.  Was  it  unreasonable  to  conclude  that 
they  would  bear  the  result. 

A  party  is  presumed  to  waive  a  right  when  his  acts  are  wholly  incon- 
sistent with  the  assertion  and  exercise  of  the  right.  See  Phillips  &  Colby 
C.  Co.  V.  Seynumr^  91  U.  S.  651.  The  master  is  not  responsible  for 
the  delay  occasioned  by  the  act  of  the  consignees.  Having  been  eight 
days  in  the  stream,  and  during  that  time  having  discharged  some  398 
tons,  the  bark,  on  twenty-first  February,  went  up  the  Ashley,  to  the 
wharf  designated.     There  the  master  engaged  as  his  stevedore  the  super- 
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intendent  of  fhe  Ashley  Phosphate  Company,  (the  respondent,)  and 
proceeSed  to  discharge  the  remaining  300  tons.  Eight  of  the  ten  lay- 
days had  been  consumed.  The  master  was  bound  for  two  more  days, 
and,  by  the  custom  of  the  port,  he  should  discharge  at  least  70  tons  per 
day.  She  got  up  the  river  on  21st,  in  a  rain.  The  22d  is  a  public  holi- 
day by  statute  in  South  Carolina.  This  is  not  a  lay-day.  The  case 
quoted  by  libelant  {The  Tangier^  23  How.  44)  decides  that  Thanksgiving 
day  was  a  lay-day.  But  that  was  a  day  of  voluntary  observance,  not  a 
holiday  by  statute.  Besides  this,  the  master  and  the  consignees  both 
agreed  not  to  work  on  the  twenty-second  of  February.  On  23d  and  24th 
the  ship  discharged  138  tons.  On  25th,  26th,  28th,  the  rest  of  the 
cargo  was  discharged.  The  27th  was  Sunday.  For  these  three  days 
the  respondents  must  pay  demurrage. 
Let  decree  be  entered  accordingly. 


The  Chbbokeb.^ 

(Duirici  Court,  D.  South  CaroUna.    March  22, 1887.) 

Baltaob— Sxnr  to  Rbooyeb— Plbadinch-Atebmekt  of  Ownbbship. 

In  a  suit  for  salvage,  the  libelant  must  allege  specifically,  and  in  a  distinct 
article,  who  are  the  owners  of  the  vessel  alleged  to  have  rendered  the  service 
in  question.  Ownership  is,  in  a  suit  of  this  character,  a  material  fact,  and 
may  become  of  essential  importance  to  the  respondent. 

In  Admiralty.     Hearing  on  exceptions  to  libel. 
MUcheli  <Ss  Smithy  for  libelant. 
Brycm  &  Bryan^  for  respondent. 

SiMONTON,  J.  This  is  a  motion,  in  the  nature  of  a  demurrer,  as  to 
the  suflQciency  of  the  libel.  The  libel  begins  in  these  words:  "The  libel 
of  Thomas  Young,  owner  of  the  steam-tug  Monarch,  of  Charleston,  for 
himself  and  all  others,  entitled  against  the  S.  S.  Cherokee,  in  a  cause 
of  salvage,  civil  and  maritime,  alleges  as  follows:  JFlrai,"etc.  Nowhere 
in  the  allegations  following  this  heading  is  it  stated  that  Young  is  the 
owner  of  the  tug  Monarch;  nor  is  his  name  mentioned  or  his  ownership 
alluded  to  again.  Upon  this  point  respondent  excepts  to  the  libel.  The 
ownership  of  the  tug  is  a  material  fact,  and  it  may  become  of  essential 
importance  in  the  protection  of  the  respondent  in  obeying  the  decree  of 
the  court  in  this  case.  '  It  should  therefore  be  alleged  in  a  distinct  arti- 
cle, (Rule  23d,  Adm.,)  so  that  respondent  may  traverse  it,  if  he  be  so " 
advised,  or  at  least  may  require  proof  of  it.  Even  if  this  has  not  been 
adopted  as  the  universal  rule,  it  is  better  pleading,  and  this  will  be  ob- 
served hereafter  within  this  jurisdiction.  It  conforms  to  the  opinion  of 
the  supreme  court  in  McKinlay  v.  Morrishy  21  How.  343. 

The  libelant  will  amend  his  libel  to  meet  this  objection. 

>  Reported  by  Theodore  M.  Ettlng,  Esq.,  of  the  Philadelphia  bar. 
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Lawton  9.  Blttch. 
(Circuit  Court.  8.  D.  Georgia,  E,  D.    February  22, 1887.)' 

RXMOYAI*  OF  CaUSSS— ReMAHO  by  C0N8BNT.  ^        ^         ^  x     #  -w       v 

Where  a  removable  auit  has  been  properly  removed  under  tne  act  or  ALarcn 
"8, 1875.  from  a  state  court  into  this  court,  the  consent  of  parties  cannot  au- 
thorize this  court  to  remand  the  cause  to  the  state  court 
iSjfilabus  by  the  Court) 

Action  on  Note.     Removed  from  state  court.     Motion  to  remand. 
Denmark  &  Adams^  for  plaintiff. 
Garrard  &  Mddrim^  for  defendant. 

Speer,  J.  This  is  a  motion  to  remand  a  cause  to  the  state  court  by 
consent  of  parties.  From  the  record  it  appears  that  the  plaintiff  com- 
menced  his  action  against  the  defendant  in  the  state  superior  court,  on 
a  promissory  note  for  $1,110.07,  payable  to  Charles  F.  Stubbs  or 
bearer.  It  is  allied  in  the  declaration  that,  after  its  maturity,  Stubbs 
"indorsed,  duly  assigned,  transferred,  and  delivered"  the  note  to  the 
plaintiff,  a  non-resident.  The  defendant  filed,  with  other  pleas,  a  plea 
in  the  state  court,  alleging  that  the  plaintiff  is  not,  and  never  was,  the 
true  owner  of  the  note  sued  on,  and  that  it  is  necessary,  for  the  protec- 
tion of  the  defendant,  that  the  tiUe  of  the  holder  of  the  note  be  inquired 
into.  The  plaintiff  then  had  the  cause  removed  to  this  court,  under  the 
act  of  March  3,  1875,  alleging  in  his  petition  that,  at  the  time  the  action 
was  commenced,  he  was,  and  still  is,  a  citizen  of  the  state  of  South 
Carolina,  and  the  defendant  a  citizen  of  the  state  of  Georgia.  The 
transcript  of  the  record  from  the  statue  court  was  filed  in  the  clerk's 
office  of  this  court,  June  25,  1886.  An  order  in  the  following  terms, 
and  signed  by  counsel  for  both  parties,  is  now  presented  to  the  court 
for  its  signature: 

"Upon  motion  and  consent  of  plaintiff  and  defendant.  It  is  ordered  by  the 
court  that  said  cause  be,  and  the  same  is  hereby  remanded,  to  the  state  court." 

I  do  not  think  this  court  has  the  authority  to  make  the  order.  When 
a  cause  is  properly  removed  to  this  jurisdiction,  under  the  act  of  March 
3,  1875,  the  jurisdiction  of  the  state  court  is  finally  determined.  It 
ceases  to  exist.  Further  proceedings  by  it  would  be  coram  non  judice. 
New  York  SUk  Manufg  Co.  v.  Second  Nat.  Bank,  10  Fed.  Rep.  204;  Shaft  v. 
Phcsnix  MtU.  Life  Ins.  Co.,  67  N.  Y.  544.  The  authorization  to  remove 
a  cause  from  the  federal  to  the  state  court  is  expressed  as  follows: 

** Where  it  shall  be  made  to  appear,  to  the  satisfaction  of  said  circuit  court, 
at  any  time  after  such  suit  has  been  removed  thereto,  that  such  suit  does  not 
really  and  substantially  involve  a  dispute  or  controversy  properly  within  the 
Jurisdiction  of  said  circuit  court,  or  that  the  parties  to  said  suit  have  been  im- 
properly or  collusively  made  or  joined,  either  as  plaintiffs  or  defendants,  for 
the  purpose  of  creating  a  case  cognizable  or  removable  under  this  act,  the  said 
circuit  court  shall  proceed  no  further  therein,  but  shall  dismiss  or  remand  it 
to  the  court  from  which  it  was  removed,  as  justice  may  require/'  Act  March 
3, 1875,  §  5.  (18  St.  U.  S.  470.) 
v.30F.no.9— 41 
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The  jurisdiction  of  the  state  court  is  extinguished  by  the  removal  of 
the  cause,  if  it  be  properly  removed.  The  jurisdiction  then  is  in  this 
court  precisely  as  if  it  had  commenced  here,  and  this  court  cannot  give 
it  status  anew  in  the  state  court,  without  express  authority  of  law  so  to 
do,  and  there  is  no  such  warrant  in  the  act  of  congress.  This  court 
would  have  as  much  right  to  transfer  to  the  state  court  any  other  case  of 
which  it  had  jurisdiction  by  consent  of  parties.  The  consent  of  parties 
cannot  empower  the  court  to  do  that  which  it  has  no  jurisdiction  to  do, 
with  relation  to  this  or  any  other  application.  The  case  may  be  dis- 
missed here,  and  commenced  anew  in  the  state  court,  but  to  remand  it, 
is  quite  another  proceeding.  Had  this  case  been  brought  to  this  court 
from  an  inferior  judicature,  or  from  a  member  of  the  same  general  sys- 
tem, it  might  be  that  an  equivalent  motion  "by  consent"  could  be 
granted.  The  state  court,  however,  is  entirely  independent  of  this  court, 
and,  as  a  consequence,  we  will  not  presume  to  place  a  cause  upon  its  roll, 
even  though  counsel  ask  it. 

Counsel  lor  plaintiff  propose  to  sustain  the  consent  order  by  an  ad- 
mission of  record  that  the  assignment  of  the  note  to  the  plaintiff  was 
made  alter  maturity,  for  the  purpose  of  conferring  jurisdiction  upon  this 
court;  but  they  will  not  admit,  nor  have  they  any  reason  to  believe,  that 
the  transfer  was  improperly  or  coll usively  made,  or  made  without  a  val- 
uable consideration.  The  admission  does  not  appear  to  strengthen  the 
application.  A  bona  fide  conveyance  of  property  in  controversy,  for  the 
express  purpose  of  conferring  jurisdiction,  or  the  transfer  of  a  note  for 
that  purpose,  is  no  ground  for  remanding  a  removed  cause.  Hoyt  v. 
Wright,  4  Fed.  Rep.  168;  Lanning  v.  Lockett,  11  Fed.  Rep.  814;  Lex- 
ingUm  v.  Butler,  14  Wall.  282;  BmhneU  v.  Kennedy,  9  Wall.  387;  Green 
V,  CvjStard  23  How.  4®^*  nhn^'n^iv^^  xr  /T.^>.««fA,.   ma  tt  g  a«q   i  g,,*x 

Ct.  Rep.  620.     The 
Farmington  v.  PiUsbui 

The  only  ]egal  groi 
sustain  the  motion  to 
tiff  was  without  cons 
quire  a  standing  in  tl 
of  the  resident  payee. 

The  motion  to  rem 
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Maynard,  Assignee,  etc.,  v.  Green  and  others,  Ex'rs,  etc. 

(Oiretiit  Court,  8.  i>.  JVew  York.    AprU  13,  1887.) 

E<iuiTT— Supplemental  BiLii— Accounting. 

A.  brought  a  bill  in  equity  against  B..  alleging  that  A.  and  B.  were  partners; 
that  an  attempt  was  made  to  incorporate,  but  the  incorporation  was  not  per- 
fected, and  the  business  continued  to  be  carried  on  as  a  partnership;  that 
certificates  of  stock  were  issued  for  the  purpose  of  distributing  evidence  of 
the  ownership  of  the  property  among  the  parties  interested;  that  A.  pledged 
to  B.  certain  of  the  certificates  of  stock  for  advances  made  by  B. ;  that  said 
advances  were  in  reality  advances  on  account  of  A.'s  share  of  the  undistrib- 
uted profits  in  B.'s  hands,  and  that  the  pledges  were  void;  and  prayed  for  a 
partnership  accounting,  and  that  the  pledges  be  declared  void.  An  amend- 
ment to  the  prayer  of  the  bill  was  allowed,  to  enable  the  plaintiff  to  redeem 
the  stock,  in  case  the  court  should  find  that  the  corporation  was  duly  organ- 
ized, and  that  the  pledges  were  valid.  JSfeld,  that  a  supplemental  bill,  aver- 
ring that  there  was  a  corporation,  and  alleging  facts  relating  to  its  manage- 
ment, such  as  were  claimed  to  entitle  plaintiff  to  have  the  funds  of  the 
corporation,  (which  were  in  B.'s  hands  at  his  death,)  divided  between  the 
stockholders,  would  not  be  allowed  to  be  filed,  although  the  facts  alleged  oc- 
curred subsequent  to  the  filing  of  the  original  bill,  as  it  made  a  %a8e  in  antag- 
onism to  the  case  made  by  the  original  bill.  ^ 

Francis  C  Barlow  and  Charles  W.  Wetmore^  for  plaintiflF. 
James  (7.  Oarier  and  Frank  E.  Smith,  for  defendant. 

Shipman,  J.  This  is  a  motion  to  amend  the  bill,  and  to  file  a  sup- 
plemental bill.  The  facts  in  the  cade  are  stated  in  the  opinion  of  the 
court  in  Maynard  v.  TUden,  28  Fed.  Rep.  688*  The  original  bill  was 
based  upon  the  theory  that  the  relations  between  Mr.  Wetmore  and  Mr. 
Tilden  were  those  of  partners,  but  that,  for  the  purpose  of  distributing 
evidence  of  the  ownership  of  the  property  among  the  parties  interested 
therein,  certificates  of  stock  were  issued;  that  the  loans  and  advances  of 
Mr.  Tilden  were  advances  made  on  account  of  Mr.  Wetmore's  share  in  the 
undistributed  profits  of  the  business;  and  that  the  pledges  were  void. 
The  bill  prayed  that  the  pledges  should  be  declared  void,  that  the  de- 
fendant should  account  in  regard  to  the  copartnership  dealings,  and 
should  pay  the  plaintifif  whatever  might  be  found  due  upon  a  settlement 
of  the  account.  The  court  found  that  the  relations  between  Messrs.  Wet- 
more  and  Tilden  were  those  of  the  only  actual  stockholders  of  record  in 
a  corporation,  and  that  valid  and  unredeemed  pledges  of  its  stock  had 
been  made  by  Mr.  Wetmore  to  Mr.  Tilden  individually,  and  as  trustee 
for  the  corporation. 

The  plaintiff  contended  that  if  the  iron  mine  was  a  corporation,  yet 
that  its  funds  could  be  divided  in  this  suit  between  the  plaintiff  and  Mr. 
Tilden,  inasmuch  as  the  latter  had  reduced  nearly  all  the  assets  of  the 
corporation  into  money;  held  the  money  in  his  own  name;  the  two  were 
the  only  stockholders  of  record;  there  was  merely  a  nominal  board  of  di- 
rectors; the  corporation  had  ceased  to  do  business,  and  had  a  bare  legal 
existence.  The  plaintiff  was  permitted  to  amend  his  bill  so  as  to  ask 
that  in  the  event  that  the  court  should  find  that  the  corporation  was 
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duly  organized,  that  the  property  was  transferred  to  it,  and  that  the 
pledges,  or  any  of  them,  were  valid,  there  should  be  aii  ascertainment 
of  the  amount  due  upon  them,  and  a  decree  for  the  redemption  of 
the  pledged  stock;  but  it  was  said  that  it  was  not  possible,  under  the  bill, 
to  direct  the  division  of  the  money  of  the  corporation  in  the  possession 
of  Mr.  Tilden,  on  the  ground  that  he  and  the  plaintiff  were  the  only 
stockholders,  and  that  the  directors  had  only  a  nominal  existence. 

If  a  corporation  has  parted  with  all  its  property,  and  has  been  deter- 
mined to  be  extinct,  and  there  are  funds  belonging  to  the  stockholders 
in  the  hands  of  the  defendant,  as  was  the  case  in  Gramer  v.  Bird^  L.  R. 
6  Eq.  143,  a  stockholder  can  bring  his  suit  against  the  defendant  for  re- 
lief, without  asking  the  corporation  to  act;  but  when  the  corporation  is 
an  existing  one,  having  property  in  its  own  name,  and  is  capable  of  su- 
ing, the  plaintiff  cannot  sue  a  co-stockholder  individually,  for  the  por- 
tion of  the  funds  of  the  corporation  in  his  hands  which  would  belong  to 
the  plaintiff  upon  a  division  of  the  moneys  of  the  corporation  among  the 
stockholders,  it  being  a  right  of  action  existing  in  the  corporation  itself, 
unless  the  Iftll  avers  a  state  of  facts  which  prevents  the  corporation  itself 
from  commencing  the  suit,  and  which  compels  the  plaintiff  to  take  the 
initiative,  such  as  are  specified  or  referred  to  in  Hawes  v.  OaldUnd.  104 
U.  S.  450. 

While  the  plaintiff  claims  that  the  facts  in  this  case,  which  are  stated 
in  the  former  opinion,  fully  show  that  the  corporation  is,  through  its  in- 
ertness, oppressively  managing  the  funds  in  such  a  way  as  to  violate  the 
rights  of  the  plaintiff;  yet,  if  the  appropriate  allegations  should  be  intro- 
duced by  way  of  amendment,  the  theory  of  the  original  bill  would  be 
destroyed,  and  a  new  bill,  upon  a  state  of  facts  entirely  at  variance  with 
those  in  the  original  bill,  would  be  substituted, — ^a  course  which,  under 
the  form  of  an  amendment,  would  make  a  new  and  different  case,  in  vio- 
lation of  the  principles  announced  in  Shidda  v.  Barrow^  17  How.  130; 
Hardin  v.  Boyd,  113  U.  S.  766,  5  Sup.  Ct.  Rep.  771 ;  and  Richmond  v. 
Ircmsy  7  Sup.  Ct.  Rep.  788. 

In  allowing  the  amendments  which  were  suggested  in  the  former  opin- 
ion, the  court  went  as  far  as  it  could  go  to  save  the  bill,  and  to  prevent 
the  expensive  litigation  from  being  entirely  fruitless.  It  was  thought 
that  the  Iron  Mine,  a  Michigan  corporation,  created  under  the  authority 
of  the  state  of  which  the  plaintiff  is  a  citizen,  could  be  considered,  un- 
der the  peculiar  circumstances  of  the  case,  (the  real  controversy  being 
between  thfe  two  stockholders,  and  the  corporation  being  a  mere  shell, 
but  whose  presence  in  the  case  was  useful  for  ministerial  purposes,)  while 
a  necessary — a  formal — party  in  the  amended  bill  to  ascertain  the  amount 
due  upon  the  pledges  to  Mr.  Tilden  individually  and  as  trustee.  Walden 
v.  Skinner,  101  U.  S.  589.  Whether  service  can  now  be  made  upon  the 
corporation,  under  the  recent  statute  of  March  3, 1887, 1  do  not  decide. 

The  plaintiff  now  asks  leave  to  file  a  supplemental  bill,  and  set  up  the 
facts  which  took  place  after  March  4,  1881,  the  date  of  the  filing  of 
the  original  bill.  These  facts  are  the  mere  nominal  position  of  the  di- 
rectors towards  the  corporation,  their  n^lect  of  their  duties,  their  coUu- 
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sion  with  Mr.  Tilden  in  his  injurious  acts,  the  cessation  of  the  business 
of  the  corporation,  the  conversion  of  its  property  into  money,  and  its 
incapacity  to  resume  business.  The  prayers  are  that  the  executors  of 
Mr.  Tilden  account  as  trustees  for  all  moneys  of  the  Iron  Mine  for  which 
he  was  chargeable  at  the  time  of  his  death,  that  the  said  moneys  may  be 
divided  between  the  plaintiff  and  the  said  executoi^s  as  stockholders,  and 
that,  out  of  the  plaintiff's  share  thereof,  the  indebtedness  for  which  said 
5,333  shares  are  held  may  be  paid,  and  the  balance  remaining  may  be 
paid  over  to  him. 

The  ground  upon  which  this  application  is  made  is  that  the  facta 
which  pointedly  show  the  complete  control  which  Mr.  Tilden  took  of 
the  business  and  property  of  the  New  York  Mine,  and  his  improper  con- 
duct towards  the  corporation  and  his  co-stockholder,  and  the  negligent 
and  destructive  manuer  in  which  the  directors  permitted  him  to  manage 
the  property,  occurred  after  May,  1883,  and  that  facts  which  took  place 
after  the  suit  was  brought  cannot  be  inserted  in  the  bill  by  amendment, 
but  must  be  made  the  subject  of  a  supplemental  bill.  Premising  that 
the  prayer  of  the  bill  could  not  be  granted  to  its  full  extent,  because  the 
plaintiff  and  Mr.  Tilden's  executors  are  not  the  only  parties  in  interest, 
for  Peter  White  has  s^  first  lien  upon  1,000  shares  of  stock,  the  certifi- 
cates of  which  he  holds,  the  question  is  whether  a  supplemental  bill  will 
lie  in  favor  of  the  plaintiff,  against  the  executors  of  Mr.  Tilden,  to  recover 
from  them  the  moneys  of  the  corporation,  for  which  he  was  chargeable; 
the  bill  making  proper  averments  of  the  fraudulent  and  negligent  acts  of 
the  directors,  and  their  neglect  and  refusal  to  do  anything  in  behalf  of 
the  corporation. 

A  supplemental  bill  is  generally  filed  to  state  facts  which  occurred 
after  the  suit  was  brought,  and  which  compel  an  alteration  or  a  modifi- 
cation of  the  relief  which  was  originally  sought.  It  may  also  be  filed  to 
supply  a  defect  in  the  original  bill,  which  was  not  discovered  in  time  for 
amendment.  To  a  certain  extent,  relief  of  a  different  kind  or  on  a  dif- 
ferent principle  from  that  which  was  sought  in  the  original  bill  may  be 
sought  in  a  supplemental  bill,  and  a  new  and  different  case  may  be  in- 
troduced. Story,  Eq.  PI.  §§  333,  3516.  But  the  illustrations  which  are 
found  in  the  reported  cases  of  the  kind  of  new  relief  which  may  be 
sought,  and  the  kind  of  a  new  case  which  may  be  introduced  in  a  sup- 
plemental bill,  are  very  different  from  the  new  case  which  the  plaintiff 
desires  to  make.  In  the  permitted  instances,  the  new  case  was  some- 
thing which  had  a  near  relation  to,  or  a  natural  connection  with,  the 
original  bill,  and  the  relief  was  a  modification  or  an  enlargement  of  the  re- 
lief which  was  originally  sought. 

In  this  case  the  amended  bill  sets  up  a  partnership,  and  invalid  pledges 
of  an  interest  in  future  partnership  profits  under  the  form  of  pledges 
of  stock,  and  prays  for  an  accomit  and  a  decree  that  the  pledges  are  in- 
valid; but  if  the  court  should  find  that  there  was  a  corporation,  and  that 
the  pledges  were*  valid,  it  prays  for  an  ascertainment  of  the  amount  due 
upon  them.  The  amended  bill  makes  no  averment  of  the  existence  of  the 
corporation.     The  supplemental  bill  avers  that  there  was  a  corporation; 
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that  its  president  and  treasurer  managed  its  affairs  in  an  oppressive  and 
inequitable  manner,  and  kept  its  moneys  in  his  own  name;  that  the  nomi- 
nal board  of  directors  colluded  with  him,  and  refused  to  take  remedial 
measures;  and  asks  that  the  funds  of  the  corporation  which  were  in  his 
hands  at  the  time  of  his  death  may  be  divided  between  the  plaintiff  and 
his  executors,  and  that  the  plaintiff's  share  may  be  applied  in  payment 
of  the  debts  for  which  the  stock  was  pledged. 

This  is  not  only  a  departure  from  the  amended  bill,  but  the  new  posi- 
tion is  in  antagonism  to  the  amended  bill.  Without  asserting  that  a  sup- 
plemental bill  can  never  make  a  wider  departure  from  the  original  bUl 
than  would  be  permitted  in  an  amended  bill,  if  the  new  facts  had  oc- 
curred in  time  for  amendment,  and  the  amendments  had  been  seasonably 
applied  for,  it  seems  plain  that  this  supplemental  bill  is  demurrable,  be- 
cause it  is  not,  in  any  proper  sense,  a  supplemental  bill,  but  makes  a 
new  case,  which  is  in  opposition  to  the  case  made  by  the  original  bill. 
The  difficulty  is  that  the  original  bill  was  brought  upon  a  supposed  state 
of  facts  which  did  not  exist,  and  that,  unless  legislation  shall  permit  a 
more  radical  system  of  amendments  of  bills  in  equity  than  now  exists, 
it  is  not  allowable,  under  the  form  of  a  supplemental  bill,  to  set  up  a 
dass  of  facts  which  are  at  complete  variance  with  and  antagonistic  to  the 
facts  which  were  alleged  in  the  original  bill  as  the  ground  of  recovery. 

The  motion  for  leave  to  file  a  supplemental  bill  is  denied.  The  amend- 
ments as  asked  for  are  allowed,  with  the  omissions  of  the  words  in  the 
sixth  folio  of  the  third  page,  "or  should  have  been  applied,"  and  the 
words,  "or  which  ought  to  have  been  applied,"  the  omission  of  the  fig- 
ures "5,333"  in  the  seventh  folio  upon  the  fourth  page,  and  the  substitu- 
tion of  the  figures  "4,000"  in  lieu  thereof,  and  the  omission  of  the  prayer 
for  payment  of  a  balance  due  to  the  plaintiff  in  the  same  folio. 


CoAST-LiNB  R.  Co.  r.  Mayor  and  Aldermen  op  the  dry  or  Savannah. 
{Circuit  Court,  8,  D.  Georgia,  E.  B,    February  8, 1887.) 

1.  Street-Railway  Comfanies— -Aoreembnt  as  to  Paving  Streets— Contract. 

A  city  ordinance,  authorizing  the  construction  of  a  street  railway,  contain- 
ing, with  many  other  mutual  stipulations,  this  clause,  **in  the  event  of  the 
paving  by  the  city  of  the  whole  or  any  portion  of  the  street  used  by  said  rail- 
way company,  the  portion  of  the  track  between  the  rails  shall  be  paved  and 
kept  in  good  order  and  thorough  repair  by  the  company  at  its  own  expense 
and  cost,  ^  which  stipulations  are  assented  to  by  the  railway  company,  and 
the  railway  constructed  thereunder,  is  a  contract  between  tne  city  and  the 
railway  company. 

2.  Same— Extension  op  Duty  to  Pave— Constitutional  Law— Code  Ga.  g  1682. 

An  act  of  the  legislature  of  the  state  made  thereafter,  authorizing  the  mayor 
and  aldermen  of  the  city  to  compel  the  railway  company  to  pave,  not  only 
between  Its  tracks,  but  three  feet  on  each  side  of  Uie  track,  impairs  the  obli- 
gation of  the  contract.  The  Code  of  Georgia  (section  1683)  reserves  to  the 
state  the  right  to  withdraw  the  franchise  of  the  railway  company,  and  that 
reservation  places  under  legislative  control  all  rights,  privileges,  and  immu- 
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nities  derived  by  its  charter  directly  from  the  state;  but  the  state  has  no  con- 
trol over  vested  rights  and  interests,  acquired  by  the  company,  and  not  coa- 
Btltuting  a  part  of  the  act  of  incorporation.^ 

8.  Same— Obligation  op  CJontracts. 

Where  the  corporation  has  made  contracts,  valid  under  the  laws  of  the  state 
nt  the  time  they  were  made,  the  state  cannot  unmake  them,  or  impose  other 
or  different  terms  on  the  corporation,  to  Its  injury,  and  for  the  benefit  of  the 
other  contracting  party.* 

4.  Sa>ib— Qeokgia  Act  op  Septehbeb  5, 1885. 

The  act  of  the  general  assembly  of  the  state  of  Georgia,  approved  by  the 
governor  September  5,  1885,  so  far  as  it  attempts  to  authorize  the  defendants 
to  compel  the  complainants  to  pave  three  feet  on  each  side  of  their  track,  is 
declared  to  be  invalid  and  of  no  effect,  as  in  violation  of  section  10,  art.  1,  of 
the  constitution  of  the  United  States. 

(Syllabus  by  the  Court.) 

In  Equity.     Bill  for  injunction.     Demurrer. 

Jas,  AlkinSy  for  complainant. 

H.  G.  Cunningham^  for  respondent. 

Speer,  J.  The  duty  to  adjudge  the  questions  presented  by  this  argu- 
ment is  at  once  grave  and  delicate.  In  their  determination  is  compre- 
hended the  effect  of  the  organic  law  upon  the  validity  of  a  legislative  act 
of  the  state.  The  court  has,  it  trusts,  a  clear  and  ample  appreciation  of 
the  high  and  solemn  duty  imposed  upon  it  by  the  constitution  in  cases 
of  this  character,  and  proceeds  to  its  discharge  not  until  it  has  carefully 
considered  the  forcible  arguments  of  counsel,  and  as  carefully  examined 
every  authority  cited,  and  the  opinion  of  every  text-writer  to  which  ref- 
ence  has  been  made. 

The  Coast-Line  Railroad  Company  was  chartered  by  an  act  of  the  legis- 
lature of  Georgia,  October  10,  1868,  which  was  amended  August  20, 
1872.  Its  corporators  were  authorized  "to  construct  a  railroad  from  such 
point,  in  the  city  of  Savannah,  as  may  be  authorized  by  the  mayor  and 
aldermen,  to  any  point  or  points  on  Wilmington  island."  Acts  Gen. 
Assem.  Ga.  1868,  p.  115.  Thereafter  the  mayor  and  aldermen  desig- 
nated the  initial  point  in  the  city  of  Savannah,  viz.,  the  intersection  of 
West  Broad  and  Broughton  streets.  On  September  28,  1873,  the  city 
adopted  an  ordinance,  indicating  the  route  for  the  railroad  from  the  initial 
point  "along  the  center  of  Broughton  street,"  etc.,  with  many  terms  and 
conditions  to  be  complied  with  by  the  company,  and  others  by  the  city. 
The  clause  concerning  which  the  present  controversy  has  arisen  is  in  the 
following  language: 

"In  the  event  of  the  paving  by  the  city  of  the  whole  or  any  portion  of  the 
streets  used  by  said  railroad  company,  the  portion  of  the  track  between  the 
rails  shall  be  paved  and  kept  in  good  order  and  thorough  repair  by  the  com- 
pany, at  its  own  expense  and  cost.*'    Kebarrer^s  Digest  of  City  Laws,  p.  154. 

^A  law  imposing  penalties  on  certaiu  corporations  is  nnconstitutional  as  to  tho^ie 
holding  antecedent  charters.  Tripp  v.  Pontiac,  etc.,  Co.,  (Mich.)  S2  N.  W.  Rep.  907. 
Respecting  the  application  of  the  constitutional  inhibilnon  of  laws  violating  the  obliga- 
tions of  contract  see  Com  v.  Jones,  (Ya.)  1  S.  E.  Rep.  84,  and  note:  Willis  v.  Miller,  2Q 
Fed.  Rep.  238;  Saginaw  Gas-Light  Co.  v.  City  of  Saginaw,  28  Fed.  Rep.  529,  and  note. 
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The  company  accepted  the  terms  tendered  by  the  ordinance,  and  con- 
structed, and  since  that  time  has  operated,  the  railroad  in  accordance 
therewith.     It  is  an  ordinary  surface  street  railway. 

On  September  5,  1875,  the  legislature  of  Georgia  authorized  the  mayor 
and  aldermen  of  the  city  of  Savannah  to  pave  the  streets  of  the  city,  with 
the  power  to  assess  two-thirds  of  the  cost  on  the  real  estate  abutting  on 
the  streets  improved;  and  in  section  2  of  the  act  provided  further  that 
any  streelrrailroad  company,  having  tracks  running  through  the  streets 
of  said  city,  shall  be  required  to  macadamize  or  otherwise  pave,  as  the 
said  mayor  and  aldermen  of  the  city  of  Savannah  may  direct,  the  width 
of  its  tracks,  and  "  three  feet  on  each  mde  cf  every  line  of  track  now  in  uae^  or 
that  may  hereafter  be  con^ruded  by  such  company. ^^ 

On  the  seventeenth  and  twenty-fourth  days  of  March,  1886,  the  city 
having  determined  to  pave  Broughton  stoeet  with  asphaltum,  directed 
the  railroad  company  to  pave,  not  only  between  the  rails  of  the  track, 
but  for  three  feet  on  each  side  of  the  rsdls,  and  the  company  refusing  to 
pave  otherwise  than  between  the  tracks,  the  city  laid  the  additional  pave- 
ment, and,  on  the  seventeenth  day  of  December,  1886,  under  the  pro- 
visions of  section  5  of  the  paving  act  of  September  5,  1886,  summarily 
issued  an  execution,  which  has  been  levied  on  the  road-bed,  right  of  way, 
and  superstructure  of  the  railroad  lying  between  Abercorn  and  West 
Broad  streets,  and  has  advertised  it  for  sale  to  collect  the  sum  of  $3,685.50, 
expended  by  the  city  in  the  construction  of  that  portion  of  the  pavement 
in  controversy.  The  company,  on  December  3, 1886,  filed  in  this  court 
their  bill,  averring  the  foregoing  facts,  and  charge  that  the  act  of  the  legis- 
lature of  September  5, 1885,  and  the  ordinances  of  the  city  passed  there- 
under, are  in  \dolation  of  section  10,  art.  1,  of  the  constitution  of  the 
United  States,  which  provides  that  "no  state  shall  pass  any  bill  of  attain- 
der, ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts,  "and  they 
pray  that  the  act  be  declared  invalid,  and  that  the  city  authorities  be 
enjoined  from  proceeding  with  the  levy  and  sale.  To  this  bill  the  city 
has  filed  a  general  demurrer,  upon  the  argument  of  which  this  decision 
is  made.  It  is  insisted  by  the  city  that  the  act  of  September  5,  1885, 
is  authorized  by  the  reservation  by  the  state  of  the  power  to  withdraw 
the  franchise  of  a  private  corporation,  unless  such  right  is  expressly 
negatived  in  the  charter.     Code  Ga.  §  1682. 

While  other  questions  were  mentioned  in  the  argument,  it  is  evident 
that  the  true  test  of  the  validity  of  the  act  is  to  be  found  in  the  deter- 
mination of  these  questions;  (1)  Is  the  ordinance  of  September  29, 
1873,  a  contract?  (2)  If  a  contract,  does  the  act  of  September  5, 1885, 
impair  the  obligation  of  the  contract?  (3)  If  it  does,  is  such  impairment 
authorized  by  section  1682  of  the  Code  of  Georgia,  empowering  the  leg- 
islature to  withdraw  the  franchise  of  a  private  corporation,  considered 
with  the  constitutional  inhibition  to  the  state  relative  to  enactments  im- 
pairing the  obligations  of  contracts? 

First.  That  the  ordinance  of  the  city,  authorizing  the  construction  of  the 
railroad,  is  a  contract  between  tBe  two  corporations,  in  the  opinion  of  the 
court,  is  scarcely  susceptible  of  doubt.     Had  permission  been  given  by 
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the  city  simply  to  build  the  road,  without  consideration,  and  had  the 
company  in  good  faith  built  it  accordinglyf  it  would  have  been  a  con- 
tract, more  properly  perhaps  a  grant,  which,  in  legal  effect,  Mr.  Jus- 
tice Blacestone  tells  us,  "differs  in  nothing  from  a  contract."  A  grant, 
in  its  own  nature,  amounts  to  an  extinguishment  of  the  right  of  the 
grantor,  and  implies  a  contract  not  to  reassert  that  right.  A  party  is 
always  estopped  by  his  own  grant.  Fletcher  v.  Peckj  6  Cranch,  87-136. 
But  this  contract  was  made  with  full  consideration.  Its  stipulations 
-were  mutual  and  valuable.  .  It  is  quite  clear  that  the  city  desired  the 
railroad  as  decidedly  as  the  company  desired  the  privilege  to  build  it. 
If  permission  was  granted  by  the  ordinance  to  construct  tixe  railroad,  it 
was  stipulated  that  corresponding  benefits  should  accrue  to  the  city. 
And,  indeed,  so  desirable  to  the  city  was  the  railroad,  that  the  company 
T^as  given  an  exemption  from  taxation  for  four  years;  and  yet  it  is  not 
necessary  to  the  validity  of  the  contract  that  the  consideration  should  be 
a  benefit  to  the  grantor.  It  is  sufficient  that  it  import  damage  or  loss, 
or  forbearance  of  benefit,  or  any  act  done  or  to  be  done  on  the  part  of  the 
fifrantee;  Opinion  of  Mr.  Justice  Story,  Dartnumth  OoUege  Ckue^  4  Wheat. 
684. 

Secondly.  It  is  equally  undeniable  that  the  act  of  September  6,  1885, 
impairs  the  obligation  of  the  contract.  The  obligation  of  a  contract  con- 
sists of  its  binding  force  on  the  party  who  ms^es  it.  Oooley,  Const. 
Lim.  285.  The  city  of  Savannah  and  the  railroad  company,  by  virtue 
of  their  respective  charters,  had  the  power  to  contract,  and  they  did  con- 
tract.    They  contracted  in  these  words: 

**In  the  event  of  the  paving  by  the  dty  of  the  whole  or  any  portion  of  the 
streets  used  by  said  railroad  company,  the  portion  of  the  track  between  the 
rails  shall  be  paved  and  kept  in  good  and  thorough  repair  by  the  company, 
at  its  own  expense  and  cost." 

This  was  the  limit  of  the  paving  to  be  done  by  the  company.  ^^Ejh- 
presm  wniua  est  exdueio  aUeriua.^  This  maxim  is  never  more  applicable 
than  when  applied  to  the  interpretation  of  a  statute.  In  construing 
this  contract,  it  is  the  necessary  presumption  that  the  railroad  company 
agreed,  in  consideration  of  the  privileges  granted  it  by  the  city,  to  pave 
between  its  tracks,  and  no  more ;  and  this  obligation  is  as  binding  on 
the  city  as  it  is  on  the  company.  Therefore  a  subsequent  act  of  the 
legislature,  requiring  it  to  pave  a  lateral  addition  of  six  feet,  bears  on 
the  contract  to  the  advantage  of  the  city,  and  to  the  injury  of  the  com- 
pany, and  "impairs  the  obligation." 

It  remains  to  be  determined  whether  the  act  of  the  state  legislature, 
and  the  city  ordinance  in  pursuance  thereof,  are  valid.  Fortunately  for 
the  proper  adjudication  of  this  most  interesting  question,  the  reports  of 
the  highest  appellate  tribunal  of  our  countr>',  a  tribunal  at  once  re- 
nowned for  the  majesty  of  its  jurisdiction,  the  enlarged  and  splendid 
comprehensiveness  of  its  knowledge,  and  the  perspicuous  lucidness  of 
statement  with  which  its  decisions  are  pronounced,  abound  in  cases 
upon  the  provision  of  the  constitution  hy  which  the  validity  of  this  act 
must  be  tested.    The  power  of  the  state  to  repeal,  suspend,  alter,  or 
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modify  a  charte*  is  fully  conceded  in  repeated  decisions.  Every  possi^ 
ble  presumption  is  in  favor  of  the  validity  of  the  statute,  and  this  con- 
tinues until  the  contrary  is  shown  beyond  a  rational  doubt.  One  branch 
of  the  government  cannot  encroach  on  the  domain  of  another  without  dan- 
ger; but  neither  the  state  nor  the  United  States  can  interfere  with  private 
rights,  except  for  legitimate  governmental  purposes;  and  it  is  not  legiti- 
mate for  any  purpose  for  a  state  to  pass  any  law  impairing  the  obliga- 
tion of  a  contract.  The  reservation  of  the  state  to  withdraw  the  fran- 
chise of  this  railroad  cannot  be  disputed,  and  that  reservation  affects 
the  entire  relation  between  the  state  and  the  corporation,  and  places  un- 
der legislative  control  all  rights,  privileges,  and  immunities  "derived  by 
its  charter  directly  from  the  state."  Toirdimon  v.  Jesaup^  16  Wall.  458. 
But  rights  and  interests  acquired  by  the  company,  not  constituting  a 
part  of  the  contract  of  incorporation,  stand  upon  a  dififerent  footing. 
Railroad  Oo.  v.  Maine^  96  U.  S.  511.  It  is  competent  for  the  state,  in 
the  exercise  of  its  reserved  power,  (Code,  1682,)  to  alter  the  act  incor- 
porating the  company  in  all  particulars  constituting  the  grant  to  it  of 
corporate  rights,  privileges,  and  immunities.  These  flow  from  the  state, 
and  should  properly  be  kept  under  its  control.  But  where  the  corporation 
has,  by  contract  or  otherwise,  acquired  vested  rights,  it  is  not  competent 
for  the  legislature  to  take  them  away.  The  state  cannot  undo  what  has 
already  been  done.  It  cannot  unmake  contracts  that  have  already  been 
made.  All  such  rights  of  the  corporation  legally  acquired  are  equally 
beyond  legislative  interferences.  ASller  v.  State,  15  Wall.  478;  Com,  v. 
Essex  Co.,  13  Gray,  239;  Holyoke  Co.  v.  Lyman,  16  Wall.  500;  Sinking 
Fund  Gases,  99  U.  S.  700. 

The  case  of  Chicago  v.  Sfiddon,  9  Wall.  50,  is  a  case  very  much  in 
point.  It  was  the  case  of  a  street  railway  seeking  to  enjoin  the  collec- 
tion of  an  assessment  against  the  company  for  curbing,  grading,  and  pav- 
ing. The  common  council  had  passed  an  ordinance,  by  which  they 
granted  to  the  company  permission  to  lay,  for  25  years,  a  single  or  double 
track  of  railway,  upon  certain  conditions,  very  like  the  conditions  in  the 
contract  now  before  the  court.  It  embraces  the  following  clause,  (the 
seventh  section:) 

"The  said  company  shall,  as  respects  the  grading,  paving,  macadamizing, 
filling,  or  planking  the  streets,  or  parts  of  the  streets,  upon  which  they  shall 
construct  their  said  railways,  or  any  of  them,  keep  eight  feet  in  width  along 
the  line  of  said  railway,  on  all  the  streets  wherever  one  track  is  constructed,  and 
sixteen  feet  in  width  along  the  line  of  said  railway  where  two  tracks  are 
constructed,  in  good  repair  and  condition  during  all  the  time  to  which*  the 
privileges  hereby  granted  to  said  company  shall  extend,  in  accordance  with 
whatever  order  or  regulation  respecting  the  ordinary  repairs  thereof  may  be 
adopted  by  the  common  council  of  said  city." 

It  appears  from  the  statement  of  facts  in  that  case  that,  after  this 
contract  was  made,  and  carried  into  execution  by  the  railway  company, 
and  up  to  the  year  1866,  the  common  council  passed  several  ordinances 
for  curbing  them  with  curbstone,  grading  and  paving  them  with  wooden 
blocks,  known  as  the  Nicholson  pavement.     Under  none  of  these,  how-' 
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ever,  was  the  raUway  property  of  the  street  railway  corporation  assessed, 
except  under  one  passed  in  the  year  last  named.  At  that  time  a  special 
tax  or  assessment  of  $28,677  was  imposed  upon  the  property  of  the 
railway  company,  and  the  collection  being  threatened,  one  Sheldon,  a 
large  stockholder  in  the  company, — ^the  company  itself  having  declined 
to  act, — ^filed  a  bill  in  the  circuit  court  to  enjoin  the  collection,  and  the 
court  enjoined  it  accordingly.  From  that  decree  the  city  of  Chicago 
carried  the  case  to  the  supreme  court;  the  main  question  being  whether, 
under  their  contract  to  keep  the  road  ior  a  certain  number  of  feet  "in 
good  condition  and  repair,"  the  company  could  be  made  to  pay  for  what 
was  a  new  curbing,  grading,  and  paving  altogether."  The  following  ex- 
tract is  from  the  opinion  of  the  court,  delivered  by  Mr.  Justice  Nelson: 

"It  is  asserted,  on  the  part  of  the  railway  company,  that,  by  the  true  con- 
struction of  their  contract,  they  are  exempt  from  the  assessment  made  upon 
their  property;  and  the  seventh  section  of  the  ordinance  of  May  23,  1859,  is 
referred  to  and  relied  on  in  support  of  this  construction.  That  section  pre- 
scribes the  obligations  and  duties  of  the  company,  in  respect  to  the  condition 
and  repairs  of  the  streets  during  the  whole  period  of  the  running  of  the  con- 
tract, and  imposes  ceitain  burdens  upon  it  as  to  repairs,  from  which,  to  their 
extent,  the  city  or  adjoining  owners  of  lots  are  relieved.  It  is  insisted  that 
this  provision  was  intended,  and  so  understood  by  both  parties,  as  regulating 
the  whole  subject  as  respects  improvements  of  the  streets  occupied  by  the 
company,  and  to  fix  in  the  contract  the  extent  of  their  liability.  The  language 
of  it  is  somewhat  peculiar,  and  it  cannot  be  well  denied  but  that  a  fair  and 
reasonable  interpretation  favors  this  view.  It  is  as  fdllows:  *  The  said  com- 
pany shall,  as  respects  the  grading,  paving,  macadamizing,  filling,  or  plank- 
ing of  the  streets,  or  parts  of  the  streets,  upon  which  they  shall'  construct 
their  said  railways,  or  any  of  them,  keep  eight  feet  in  width  along  the  line  of 
said  railway  on  all  the  streets  where  one  track  is  constructed,  and  sixteen  feet 
in  width  along  the  line  of  said  railway  where  two  tracks  are  constructed,  in 
good  repair  and  condition.'  Now,  it  is  quite  clear  that  the  above  recitals  em- 
brace the  whole  subject  of  improvements  of  the  streets,  and  that  it  was 
present  to  the  minds  of  the  parties  when  entering  into  the  stipulation  respect- 
ing repairs  that  followed.  And  this  being  so,  it  is  difficult  to  deny  but  that 
these  stipulations  were  made  as  fixing  the  proportion  or  share  of  these  gen- 
eral improvements  which  should  be  imposed  on  the  company,  namely:  They 
should  keep  in  condition  and  repair  eight  or  sixteen  feet,  as  they  used  a 
single  or  double  track,  along  the  entire  length  of  the  road.  They  were  not  to 
grade,  pave,  macadamize,  fill,  or  plank  even  the  above  width  or  distance,  ex- 
cept so  far  as  such  work  came  within  the  category  of  repairs.  *  *  *  A 
contract  having  been  entered  into  between  the  parties,  valid  at  the  time  by 
the  laws  of  the  state,  it  is  not  competent  even  for  its  legislature  to  pass  an  act 
impairing  its  obligation;  much  less  could  any  decision  of  its  courts  have  that 
effect.  A  point  is  made  that  the  legislature  have  not  conferred,  or  intended 
to  confer,  authority  upon  the  city  to  make  this  contract.  We  need  only  say 
that  full  power  was  not  only  confen*ed,  but  that  the  contract  Itself  has  been 
since  ratified,  by  this  body." 

There  can  be  no  difference  in  principle  between  this  case,  the  author- 
ity of  which  is  controlling  in  this  court,  and  the  case  in  hand.  Here, 
as  there,  the  clause  in  the  contract,  restricting  the  obligation  of  the  rail- 
way company  on  the  subject  of  the  improvement  of  streets,  "embraced 
the  whole  subject,"  and  the  share  or  proportion  to  be  borne  by  the  com- 
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pany  is  fixed  by  that  clause.  The  agreement  was  "valid  at  the  time  by 
the  laws  of  the  state,"  and  it  is  not  competent,  say  the  supreme  court, 
"even  for  the  legislature  to  pass  an  act  impairing  the  obligation."  Much 
stress  was  laid  upon  the  authority  of  the  railroad  tax  cases  from  Georgia, 
where  the  power  of  the  legislature  to  place  additional  taxation  upon  cer- 
tain railroads  was  sustained  by  the  supreme  court  of  the  United  States. 
But  the  whole  subject  of  taxation  is  one  peculiarly  belonging  to  the  sover- 
eignty of  the  states.  The  exemption  from  taxation  can  be  withdrawn  by 
the  legislature  at  any  time.  That  is  a  question  between  the  legislature 
and  railroad  company.  Here,  however,  the  state  seeks  to  revoke  aeon- 
tract  made  by  the  company  with  the  city  of  Savannah.  Railroad  Co.  v. 
Maine,  96  U.  S.  499,  before  cited,  in  principle  identical  with  the  railroad 
cases  from  Georgia,  denies  this  power. 

This  entire  subject  is  exhaustively  considered  in  Mor.  Priv.  Corp. 
par.  463  et  seq.,  and  the  authorities  there  cited,  will,  I  think,  fully  bear 
out  the  conclusions  here  reached.  Upon  a  review  of  every  authority 
cited  by  counsel  for  defendant  to  support  the  interference  of  the  legisla- 
ture, it  will  be  found  that  each  case  depends  upon  special  circumstances, 
in  view  of  which  the  sovereignty  of  the  state  can  be  properly  exercised. 
But  there  is  no  w;arrant  found  for  an  act  which  deliberately  revokes  a 
valid  contract  between  a  private  corporation  and  a  third  party,  where 
rights  have  become  vested.  This  the  act  of  September  5,  1885,  seeks 
to  do,  and  it  is  for  that  reason  held  invalid,  so  far  as  it  attempts  to  au- 
thorize the  mayor  an'd  aldermen  of  the  city  of  Savannah  to  compel  the 
complainants  to  pave  three  feet  on  each  side  of  their  track,  or  othenvise 
than  is  stipulated  in  the  ordinance  of  September  29,  1873,  expressing 
the  contract  between  the  city  and  the  Coast-Line  Railway  Company.  I 
hold,  therefore,  that  the  complainants,  upon  the  allegations  of,  their 
bill,  are  entitled  to  the  injunction  they  seek,  and  the  demurrer  is  over- 
ruled. 
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MtiTUAi*  Lms  lira.  Co.  of  New  York  v.  Watson,  Adm'x,  and  another. 
(Oireuit  Court,  8.  D,  Georgia,  E.  D,    Febniary  28. 1887.) 

L  OOMFBTENCY  OF  WlTNBSS— TRANSACTIONS  WITH  DeCBASBD  PbRSON— LiFE  IH- 

suranch—Intbrpleader— CJODB  Qa.  §  8854— Rev.  St.  U.  8.  §  858. 

On  the  trial  of  a  bill  of  interpleader,  between  a  life  insurance  company  and 
the  administratrix  of  a  deceased  policy-holder,  and  a  claimant  of  the  fund  due 
on  the  policy,  under  an  alleged  assignment,  the  assignee  is  incompetent  to 
testify  to  any  transactions  with  the  insured  in  the  life-time  of  the  latter,  either 
by  the  law  of  Georgia,  (Code,  §  8854,)  or  Rev.  St.  U.  &  §  858.^ 
Il  Qamino—*' Futures  "—Demvert. 

If,  under  the  guise  of  a  contract  to  deliver  goods  at  a  future  day,  the  real 
intent  be  to  speculate  in  the  rise  or  fall  of  prices,  and  the  goods  are  not  to  be 
delivered,  but  one  party  is  to  pay  to  the  other  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  goods  at  the  date  fixed  for  executing 
the  contract,  the  whole  transaction  is  nothing  more  than  a  wager,  and  is  null 
and  void;  following  Inein  v.  Wmar,  110  U.  S.  499,  4  Sup.  Ct.  Rep.  160. 
t.  AflsioNMENT^— Chose  in  Action— Writing. 

An  assignment  of  a  chose  in  action  in  Georgia,  to  be  valid,  must  be  in  writ- 
ing. 
4  Interpleader— CoBTB— Damages— Life  Insurance— Code  Ga.  g  2850. 

Where  the  agents  of  a  life  insurance  company  show  active  sympathy  with 
one  who  claims  the  proceeds  of  a  policy,  against  the  legal  representative  of 
the  insured,  and  refuse  to  pay  any  part  of  the  same  until  such  claimant  is 

>  Respecting  the  admissibility  of  testimony  conoeming  transactions  with  deceased  per- 
sons, see— 

Monoogahela  Nat.  Bank  v.  Jacobus,  8  Sup.  Ct.  Rep.  219. 

Robertson  v.  Mowell,  (Md.)  8  AtL  Rep.  278;  Carey  v.  Fairchild,  (Pa.)  9  AU. 
Rep.  828;  Kisterboclc  v.  Laanlng»  (Pa.)  r  AtL  Rep.  596;  Higgins  v.  Butler,  (Me.) 
Id.  276;  Buck  y.  Rich,  (Me.)  6  Atl.  Rep.  871 ;  Jackson  v.  Payne,  (Pa.)  Id.  840;  Brant 
▼.  Dennison,  (Pa.)  6  Atl.  Rep.  869 ;  Chmnd  United  Order  Odd  Fellows  J.  8.  Ass'n  of  Bal- 
timore V.  Merklin,  (Md.)  Id.  644:  Richardson  v.  Davis,  (Vt.)  Id.  287;  Palraateer  ▼.  Til- 
ton,  (N.  J.)  Id.  105;  Warren  ▼.  Steer,  (Pa.)  Id.  4,  and  note;  Heydricks'  Appeal,  (Pa.) 
1  Atl.  Rep.  81 ;  Welch  v.  Adams,  (N.  H.)  Id.  1,  and  note. 

Oawford  v.  Moore,  28  Fed.  Rep.  824 ;  Charlotte  v.  Soutter,  Id.  733. 

Union  R.  &  T.  Co.  v.  Shacklet,  (111.)  10  N.  E.  Bep.  896 ;  Lerche  ▼.  Brasher,  (N.  T.)  Id. 
68 ;  Conklin  ▼.  Snider,  (N.  Y.)  9  N.  S.  Rep.  880 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Thomp- 
son, (Ind.)  Id.  857,  and  8  N.  E.  Rep.  18;  Treleaven  v.  Dixon,  (111.)  9  K.  £.  Rep.  189; 
Comer  v.  Comer,  (111.)  8  N.  E.  Rep.  796;  McClnre  v.  Otrich,  Id.  784;  Vigus  v.  O'Ban- 
non.  Id.  778;  In  re  Wilson,  (N.  Y.)  Id.  731 ;  McConneil  v.  Huntington,  (Ind.)  Id.  620; 
Wolfe  V.  Kable,  Id.  569;  Barnard  v.  Baniard.  (111.)  Id.  320;  Freeman  v.  Easley,  (lU.) 
7  N.  E.  Rep.  666;  Kelly  v.  Burroughs,  (N.  Y.)  6  N.  E.  Rep.  109;  Spencer  v.  Robbins, 
Ond.)  5  N.  B.  Rep.  726;  Ebert  v.  Gerding,  (111.)  Id.  691 ;  Forgerson  v. Smith,  (Ind.)  3  N. 
£.  Rep.  866,  and  note;  Coming  v.  Walker.  (N.  Y.)  Id.  290. 

Rhodes  v.  Pray,  (Minn.)  82  N.  W.  Rep.  86;  Pendill  v.  Neuberger,  (Mich.)  81 N.  W.  Rep. 
177;  Donnell  v.  Braden,  (Iowa,)  30  N.  W.  Rep.  777;  Harrington  v.  Samples,  (Minn.)  Id. 
671 ;  Seligman  v.  Estate  of  Ten  Eyck,  (Mich .)  27  N.  W.  Rep.  614 ;  Belden  v.  Scott,  (Wis.) 
Id.  356;  Barlow  v.  Buckingham,  (Iowa,)  26  N.  W.  Rep.  58;  Cothernian  v.  Cothernian, 
(Mich.)  26  N.  W.  Rep.  467;  Samson  v.  Samson,  (Iowa,)  Id.  233;  Brown  v.  Bell,  (Mich.) 
24  N.  W.  Rep.  824;  In  re  Disbrow's  Bstats.  Id.  624;  Oowe  v.  Colb«<h,  (Wis.)  Id.  478, 
and  note. 

Roche  V.  Ware,  (Cal.)  12  Pac.  Rep.  284. 

Brown  v.  Moore,  (8.  C.)  2  8.  £.  Rep.  0;  Kennemore  v.  Kennemore,  (S.  C.)  1  8.  B. 
Rep.  881;  Booth  v.  McJilton,  (Va.)  Id.  137,  and  note;  Harper's  Adm'r  v.  McVeigh's 
Adm'r,  Id.  198 ;  Hutzler  v.  Phillips,  (a  C.)  Id.  502. 

Hill  V.  Helton,  (Ala.)  1  South.  Rep.  840;  Ellis  ▼.  Alford,  (Miss.)  Id.  166;  Harris  v. 
Bank  of  Jacksonville.  (Fla.)  Id.  140. 

Harris  v.  Seinsheimer,  (Tex.)  3  8.  W.  Rep.  807;  Gilder  v.  (^ty  of  Brenham*  Id.  309: 
Wortbington  v.  Miller's  Adm'r,  (Ky.)  Id.  682;  Waters  v.  Davis,  (Ky.)  2  8.  W.  Rep.  686: 
Park  y.  Cocke,  (Ark.)  Id.  696;  Bates  ▼.  Foroht»  (Mo.)  1  &  W.  Rep.  120;  Hays  v.  Hays. 
(Tex.)  Id.  886. 
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satisfied,  although  sdch  claim  is  for  aportion  only,  it  is  evidence  of  bad  faith, 
in  the  meaning  of  section  2850  of  the  Code  of  Georgia,  and  the  company  may 
be  proceeded  against  for  25  per  cent,  damages,  and  counsel  fees. 

6.   SaHS— ASSIOITMEMT  OP  POLICT— STIPULATION. 

And  this  is  especially  true  where  the  policy  stipulates  that  "the  company 
will  not  notice  any  assignment  of  its  policy  until  a  duplicate  or  certified  copy 
thereof  shall  be  filed  in  the  company^s  home  office, "  and  where  the  company 
admits  it  has  no  notice  of  such  assignment,  and  no  such  duplicate  has  been 

(ByllabuB  hy  the  Court.) 

In  Equity.     Bill  for  interpleader. 
Alex.  Prcmdftt,  for  plaintifl'. 

Hardeman  dt  Davis^  Dessau  &  BarUettj  and  Garrard  &  Meldrim^  for  de- 
fendants. 

Speeb,  J.  This  is  a  bill  for  interpleader.  The  averments  are  that 
George  E.  Watson  insured  his  life  for  the  sum  of  $2,000  with  complain- 
ants. He  died  on  the  twenty-third  day  of  October,  1886.  Several  years 
prior  to  his  death,  and  before  his  intermarriage  with  Sallie  E.  Watson, 
he  indorsed  on  the  policy  an  assignment  in  these  words: 

"I  hereby  assign  my  interest  in  the  within  policy  to  J.  W.  Hinson. 
[Signed]  "Geo.  E.  Watson." 

After  his  death,  this  policy  was  found  among  his  effects,  and  was 
taken  charge  of  by  SaJlie  E.  Watson,  who  qualified  as  his  administra- 
trix. She  made  proof  of  the  death  of  her  husband,  but  the  company 
refused  to  pay  her  unless  she  would  agree  that  the  sum  of  $801.73 
should  be  paid  to  Hinson,  this  being  the  amount  to  secure  which,  he  in- 
sists the  assignment  was  made.  Mrs.  Watson  refused  to  recognizse  this 
claim,  or  the  validity  of  the  assignment,  and  brought  suit  for  the  face 
value  of  the  policy,  25  per  cent,  damages,  and  $200  counsel  fees,  under 
section  2850  of  the  Code  of  Georgia,  relating  to  refusals  by  insurance 
companies  to  pay  their  policies  when  due.  Hinson  also  threatened  suit, 
and  notified  the  company  not  to  pay  the  policy  to  Mrs.  Watson.  The 
prayers  are  those  usual  in  bills  of  interpleader.  An  order  has  been 
passed,  permitting  the  company  to  pay  into  court  the  sum  of  $2,000, 
which  they  admit  to  be  due  on  the  policy,  and  the  actions  at  law  have 
been  enjoined  to  await  the  determination  of  this  cause. 

The  questions  to  be  determined  are:  First.  Is  the  demand  of  Hinson, 
and  the  alleged  assignment  of  the  policy  to  secure  the  same,  valid? 
Certain  oral  and  written  evidence  has  been  introduced,  subject  to  the 
decision  of  the  court  as  to  its  competency,  and  the  testimony  of  Hin- 
son, taken  before  the  examiner,  is  offered.  This  is  objected  to  by  Mrs. 
WatscMi,  and  section  868  of  the  Revised  Statutes  is  cited.     It  provides: 

"In  the  courts  of  the  United  States  no  witness  shall  be  excluded  in  any  a<s 
tion  on  account  of  color,  or,  in  any  civil  action,  because  he  is  a  party  to  or  in- 
terested in  the  issue  tried;  provided  that,  in  actions  by  or  against  executors* 
administrators,  or  guardians,  in  which  judgment  may  be  rendered  for  or 
against  them,  Neither  party  shall  be  allowed  to  testify  against  the  other  as  to 
any  transaction  with,  or  statement  by,  the  testator.  Intestate,  or  ward,  unless 
called  to  testify  thereto  by  the  opposite  party,  or  required  to  testify  thereto  by 
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the  court.  In  all  other  respecte,  the  laws  of  the  state  in  which  the  court  is 
held  shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses  in  the 
courts  of  the  United  States  in  trials  at  common  law,  and  in  equity  and  ad- 
miralty." 

The  attitude  and  character  of  the  parties  before  the  court  places  them 
within  the  operation  of  this  rule  of  evidence.  Mrg.  Watson  is  the  ad- 
ministratrix of  the  estate  of  her  deceased  husband.  J.  W.  Hinson  is 
pressing  for  what  is  equivalent  to  a  judgment  against  the  estate  for  $801 .73, 
with  interest.  Manifestly,  congress  felt  that  the  general  rule,  permitting 
parties  to  testify  on  their  own  motion,  was  disadvantageous  to  the  repre- 
sentatives of  deceased  persons.  Page  v.  Bumstine,  102  U.  S.  668.  The 
rule  is  practically  the  same  in  Georgia.  Code,  §  3854.  This  provides 
that,  "where  one  of  the  original  parties  to  the  contract  or  cause  of  ac- 
tion in  issue  or  on  trial  is  dead,  or  is  shown  to  the  court  to  be  insane,  or 
where  an  executor  or  administrator  is  a  party  in. any  suit  on  a  contract 
of  his  testator  or  intestate,  the  other  party  shall  not  be  permitted  to  tes- 
tify in  his  own  favor."  Floumoy  v.  Wooten,  71  Ga.  168.  He  may  tes- 
tify as  to  facts  which  do  not  confront  the  interests  of  the  dead  man's 
estate  where  the  testimony  of  the  latter,  if  in  life,  might  protect  them. 
Gabbet  v.  Sparks,  60  Ga.  585. 

Counsel  for  Hinson  cites  Crawford  v.  Moore,  28  Fed.  Rep.  830,  in  sup- 
port of  his  competency.  There  the  circuit  court  of  the  United  States, 
in  a  suit  filed  by  the  widow  and  minor  children  of  John  Monroe  against 
Moore,  permitted  the  latter  to  testify  as  to  a  rescission  of  a  contract  with 
the  deceased  husband  and  father.  It  wDl  be  observed,  however,  that 
this  was  not  a  suit  by  "the  administrator  or  executor,"  in  the  restricted 
language  of  section  858  of  the  Revised  Statutes.  They  also  cite  Potier 
V.  Naiiomil  Bank,  102  U.  S.  163.  There  a  witness,  who  was  interested 
in  the  issue,  but  not  a  party  to  the  record,  was  permitted  to  testify  to 
statements  of  the  testator  touching  the  subject-matter  in  controversy. 
The  supreme  court  very  clearly  point  out  the  distinction  between  that 
case  and  this.  "A  witness  may  be  interested  in  the  issue,  without  be- 
ing a  party  thereto, — a  distinction  which  seems  to  have  been  recognized 
in  all  the  statutes  to  which  reference  has  been  made."     Id.  164. 

Here  Hinson  is  not  only  interested,  but  he  is  a  party.  And  in  Mbnon- 
gahda  Nat  Bank  v.  Jacobus,  109  U.  S.  277,  3  Sup.  Ct.  Rep.  219,  the 
administrator  had  been  completely  eliminated.  The  liability  of  his  in- 
testate had  become  fixed  by  judgment.  "The  real  issue,"  say  the  court, 
"was  between  the  bank  and  Jacobus;"  and  they  admitted  the  testimony 
under  the  first  clause  of  section  858,  and  not  under  the  second  clause, 
on  which  Hinson  must  base  his  title  to  competency.  Hinson  is,  for 
these  reasons,  adjudged  incompetent  to  testify  to  any  transaction  with 
Watson,  his  testimony  is  not  considered,  and  the  validity  or  invalidity 
of  the  assignment  has  been  determined  by  the  rest  of  the  evidence. 

It  is  insisted  that  all  of  the  written  and  oral  evidence  before  the  court 
shows  that  the  demand  of  Hinson  against  Watson  is  based  upon  losses, 
resulting  from  buying  and  selling  contracts  for  future  delivery  of  cotton. 
This  seems  undeniable.     The  accounts  rendered  and  put  in  evidence, 
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and  the  correspondence  between  the  parties,  all  show  this  to  be  true ; 
and  it  is  no  longer  open  to  question  that  transactions  of  this  character 
are  void,  and  that  contracts  based  thereon  cannot  be  enforced  in  a  court 
of  law.  They  are  nothing  more  nor  less  than  wagers.  Inmn  v.  WtUiar^ 
110  U.  S.  499,  4  Sup.  Cl.  Rep.  160;  Cunningham  v.  National  Bank  of 
Augusta,  71  Ga.  400.  In  the  latter  case,  Mr.  Justice  Blanfobd,  for  the 
court,  with  much  felicity,  presents  the  dangerous  character  of  these  ille- 
gal agreements.  "But  what,"  said  that  learned  judge,  "is  the  transac- 
tion termed  'futures?'  It  is  this:  One  person  says  that  I  will  sell  you 
cotton  at  a  certain  time  in  the  future  for  a  certain  price.  You  agree  to 
pay  that  price,  knowing  that  the  person  you  deal  with  has  no  cotton  to 
deliver  at  the  time,  but  with  the  understanding  that,  when  the  time  ar- 
rives for  delivery,  you  are  to  pay  him  the  difference  between  the  market 
value  of  that  cotton  and  the  price  you  agreed  to  pay,  if  cotton  declines, 
and,  if  cotton  advances,  he  is  to  pay  you  the  difference  between  what 
you  promised  to  give  and  the  advanced  market  price.  If  this  is  not  a 
speculation  on  chances, — a  wagering  and  betting  between  the  parties, — 
then  we  are  unable  to  understand  the  transaction.  A  betting  on  a  game 
of  faro,  brag,  or  poker  cannot  be  more  hazardous,  dangerous,  or  uncertain. 
Indeed,  it  may  be  said  that  these  animals  are  tame,  gentle,  and  submis- 
sive, compared  to  this  monster.  The  law  has  caged  them,  and  driven 
them  to  their  dens.  They  have  been  outlawed,  while  this  ferocious  beast 
has  been  allowed  to  stalk  about  in  open  mid-day,  with  gilded  signs  and 
flaming  advertisements,  to  lure  the  unhappy  victim  to  its  embrace  of 
death  and  destruction.  What  are  some  of  the  consequences  of  these 
speculations  on  'futures?'  The  faithful  chroniclers  of  the  day  have  in- 
formed us,  as  growing  directly  out  of  these  nefarious  practices,  that  there 
have  been  bankruptcies,  defalcations  of  public  officers,  embezzlements, 
forgeries,  larcenies,  and  death.  Certainly  no  one  will  contend  for  one 
moment  that  a  transaction  fraught  with  such  evil  consequences  is  not 
immoral,  illegal,  and  contrary  to  public  policy." 

Hinson  urges  his  demand  against  the  policy,  because,  he  insists,  in 
1883  Hinson  &  Blount  assigned  to  him  their  account  against  Watson; 
but*  in  1882  he  had  returned  the  policy  with  the  assignment  thereon  to 
Watson.  Its  possession  by  the  latter  and  his  representative  seems  never 
to  have  been  questioned,  and  possession  is  prima  facie  evidence  of  a  right 
to  claim  the  proceeds.  May,  Ins.  395.  Besides,  the  account  of  Hin- 
son &  Blount  against  Watson  was  merdy  a  chose  in  action,  and  no  proper 
evidence  has  been  furnished  that  it  has  been  legally  assigned  to  Hinson. 
Such  an  assignment,  to  have  been  valid,  must  have  been  in  writing. 
Turk  V.  Cook,  63  Ga.  681.  There  the  supreme  court  of  Georgia,  Chief 
Justice  Warner  delivering  the  opinion,  held  that,  where  partnership  assets 
were  divided,  and  the  account  against  the  defendant  was  taken  by  the 
plaintiff  in  the  division,  that  he  took  no  such  interest  as  would  entitle 
him  to  maintain  a  suit  thereon,  it  not  having  been  assigned  in  writing. 
This  is  the  construction  placed  on  section  2244  of  the  Code  of  Georgia, 
and  is  binding  on  this  court.  See,  also.  Planters^  Bank  v.  Prater,  64  Gra. 
613,  where  the  decision  just  cited  was  reaffirmed.     Therefore  Hinson 
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cannot  recover  against  the  insurance  company  or  the  administratrix  of 
Watson. 

The  remaining  question  is,  have  the  complainants  subjected  themselves 
to  pay  damages  to  Mrs.  Watson  for  their  refusal  to  pay  the  amount  due 
on  the  policy  within  60  days  after  proof  of  death?  The  law  of  Georgia 
on  this  subject  is  found  in  section  2850  of  the  Code,  which  provides : 

<«The  several  insurance  companies  of  this  state,  and  foreign  insurance  com- 
panics  doing  business  in  this  state,  in  all  cases  when  a  loss  cecum,  and  they 
refuse  to  pay  the  same  within  sixty  days  after  a  demand  shall  have  been  made 
by  the  holder  of  the  policy  on  which  said  loss  occurred,  shall  be  liable  to  pay 
the  holder  of  said  policy,  in  addition  to  the  loss,  not  more  than  twenty-five 
per  cent,  on  the  liability  of  said  company  for  said  loss;  also  all  reasonable  at- 
torney's fees  for  the  prosecution  of  the  case  against  said  company:  provided, 
it  shall  be  made  to  appear  to  the  jury  trying  the  same  that  the  refusal  of  the 
company  to  pay  said  loss  was  in  bad  faith." 

It  is  said  that  the  refusal  of  the  company  to  pay  Mrs.  Watson  was  not 
in  bad  faith.  This  will  depend  upon  the  consideration  of  the  evidence, 
and  largely  upon  the  consideration  of  the  terms  of  the  policy.  It  is  very 
evident  that  Douglass  &  Johnson,  agents  of  the  company,  were  rather 
biased  toward  the  daim  of  Hiuson.  They  did  not  stand  with  that  rigid 
perpendicularity  which  is  to  be  expected  of  a  stakeholder.  The  follow- 
ing correspondence^  which  is  in  proof,  will  show  this  to  be  true. 

"ExHinrr  D. 
"Agency  at  Savannah,  February  10, 1886. 
**8amuel  Walker,  Esq.,  Milledgeville^Oa. — DeabSik:  We  inclose  herewith 
a  receipt  sent  to  us  from  the  above-stated  Co.  for  the  amt.  due  under  No.  220,- 
664,  Geo.  E.  Watson.  As  you  will  observe  by  reading  the  policy,  all  such 
claims  are  payable  at  New  York,  and  this  will  be  paid  at  once  when  the  Co. 
is  placed  in  the  possession  of  the  policy  and  the  inclosed  receipt,  signed  by 
Mrs.  Watson,  adm*x,  and  J.  W.  Hinson,  assignee.  You  maybe  assured  that 
until  this  is  done  the  payment  will  not  be  made,  and  the  only  delay  which  has 
occurred  or  could  have  occurred  in  making  the  payment  has  been  made  by 
your  refusal  to  comply  with  the  conditions  of  the  policy,  and  under  which 
over  2,000,000,000  have  been  paid  by  this  Co. 

"  Yours,  truly,  etc.,  Johnson  &  Douglass. 

•  "Exhibit  0. 

"Received,  New  York, ,  188—,  from  the  Mutual  Life  Insurance  Co.  of 

New  York,  dollars,  in  full  for  policy  No.  ,  and  the  profits 

thereon,  now  terminated  by  the  death  of . 

"Policy,  $ .  John  W.  Hinson,  Assignee. 

"Additions,  9 • 

"Exhibit  E. 

"Agency  at  Savannah,  March  6,  1886. 
"  Jfc»5.  Hardeman  d*  Davis,  Macon,  Ga. — ^Dear  Sir:  We  inclose  herewith 
receipt  for  claim  under  the  Watson  policy,  already  signed  by  Hinson,  assignee. 
If  you  will  have  it  signed  also  by  Mrs.  Watson,  and  return  it  to  us  with  the 
policy,  a  draft  will  be  sent  by  the  Co.,  payable  to  their  joint  order,  as  soon  as 
the  receipt  and  policy  reach  the  Co.  The  amount  found  to  be  due  Mr.  Hin- 
son will  be  paid  to  him,  and  the  balance  remitted  to  you  for  Mrs.  Watson. 
"Yours,  truly,  Johnson  &  Douglass." 

v.30F.no.9— 42 


Digitized  by 


Google 


658  FEDERAL  REPOBTEB. 

Hinson  promptly  signed  the  receipt,  as  might  readily  have  been  ex- 
pected, under  the  circumstances.  The  company  was  strangely  oblivious 
of  the  terms  of  its  own  policy.  No  record  of  any  assignment  to  Hinson, 
or  to  any  person,  was  in  its  home  office,  or  in  the  hands  of  its  agents. 
They  had  assented  to  no  assignment;  and  yet,  by  the  plain  terms  of  the 
policy,  no  assignment  without  such  record  and  assent  was  binding  on 
them.     The  policy  contains  this  clause: 

*'Tbe  company  will  not  notice  any  assignment  of  this  policy  until  a  dupli- 
cate or  certified  copy  thereof  shall  be  filed  in  the  company ^s  honoe  office.  The 
company  will  not  assume  any  responsibility  for  the  validity  of  the  assign- 
ment." 

Here  notice  of  the  assignment  and  of  the  assent  of  the  company  was 
absolutely  required,  and  without  these  requisites  the  assignment  was  in- 
valid. May,  Ins.  396;  Stevens  v.  Warren^  101  Mass.  665.  That  able 
court  say: 

"The  only  question  to  be  determined  in  regard  to  the  rijrhts  of  the  parties 
is  whether  the  assignment  of  the  policy  by  the  assured  in  his  life-time,  with- 
out the  assent  of  the  insurance  company,  conveyed  any  right  in  law  or  in 
equity  to  the  proceeds  when  due.  The  court  are  all  of  the  opinion  that  it  did 
not." 

And  the  first  ground  given  for  this  opinion  is  that  it  was  contrary  to 
the  express  terms  of  the  policy  itself.  See,  also,  for  analogy,  Wamock 
v.  DaviSy  104  U.  S.  776,  citing,  with  approval,  Stevens  v.  Warren,  swpra. 

What  foundation,  therefore,  has  the  insurance  company  to  stand  upon, 
when  it  insists  that  its  refusal  to  pay  the  widow  and  administratrix  of 
its  dead  policy-holder  was  in  good  faith  ?  It  was  in  bad  faith,  not  only 
because  of  the  active  sympathy  of  its  agents  with  an  outsider  attempting 
to  obtain  the  fund,  but  because  of  the  most  cursory  construction  of  its 
contract  of  insurance,  where  it  pledges  the  company  not  to  notice  such  an 
assignment.  I  think  that  this  is  a  proper  case  for  damages,  so  far  as  it 
is  developed  by  the  evidence,  and  it  is  decreed  that  the  respondent  Sallie 
E.  Watson,  as  the  administratrix  of  her  deceased  husband,  be  paid  the 
sum  of  $2,000,  now  in  the  registry  of  the  court,  and  that  she  do  recover 
of  the  complainant  all  costs  incurred  by  her,  and  that  Hinson  be  en- 
joined as  prayed  for.  There  being  no  prayer  in  the  answer  or  by  cross- 
bill which  will  justify  the  court  in  decreeing  damages  against  the  insur- 
ance company,  it  is  ordered  that  the  injunction  be  dismissed,  as  to  the 
said  Sallie  E.  Watson,  administratrix,  and  that  she  be  allowed  to  pro- 
ceed at  law  for  her  damages,  and  counsel  fees  in  this  behalf  incurred. 
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Elgin  Nat.  Watch  Co.  v^  Meyer  and  others.* 

(Circuit  Court,  E.  D.  Missouri,  E,  2?.    April  23, 1887.) 

Assignment  for  Bbnbpit  op  Creditors— By  Partnership. 

Under  the  Missouri  statates,  a  conveyance  by  a  member  of  a  firm  of  indi- 
vidual property,  in  payment  of  a  firm  debt,  will  not  be  invalidated  by  or  con- 
sidered a  part  of  a  general  assignment  made  by  the  firm  a  day  or  two  later.* 

In  Equity. 

Dyer^  Lee  &  EUia,  for  complainant. 

Krum  &  Jaruxs,  for  defendant. 

Brewer,  J.,  (orally.)  In  the  case  of  the  Elgin  National  Watch  Com- 
pany against  Henrietta  Meyer  and  others,  the  bill  is  framed  for  the  pur- 
pose of  invoking  that  line  of  decisions  in  the  federal  courts  to  the  effect 
that  where  an  insolvent  debtor,  with  a  single  intent,  and  at  about  the 
same  time,  executes  several  instruments  disposing  of  his  entire  property, 
they  are  to  be  considered  as  tantamount  to  one  general  assignment.  That 
line  of  decisions  has  been  followed  since  I  have  been  on  the  bench,  by 
*  myself,  under  protest,  not  believing  it  to  be  a  true  construction  of  the 
Missouri  statutes;  but  I  have  hitherto  been  alone  in  that  view,  so  far  as 
thfe  various  federal  judges  in  this  state  are  concerned.  I  am  glad  to  say, 
however,  that  I  have  one  with  me  now  who  thinks  as  I  do  as  to  the 
proper  construction  of  the  statute.  Be  that  as  it  may,  the  facts  in  this 
case  are  that  the  firm  of  Eisenstadt  <fe  Co.  executed  a.  general  assignment 
for  the  benefit  of  creditors.  One  or  two  days  before,  individual  mem- 
bers of  that  firm,  having  individual  property,  conveyed  that  property  in 
payment  of  some  of  the  firm  debts.  In  one  case,  at  least,  the  purchaser 
paid  into  the  partnership  the  difference  between  the  amount  of  his  debt 
and  the  purchase  price. 

Now,  in  equity,  the  firm  property  is  looked  upon  as  a  primary  fund 
for  the  payment  of  firm  creditors;  individual  property,  as  a  primary  fund 
for  the  payment  of  individual  creditors.  It  is  doubtless  true  that  the 
individual  property  may  be  reached  for  firm  debts,  if  the  firm  property 
is  insufficient,  but  it  is  only  a  secondary  liability;  and  it  is  also  true  that, 
if  the  individual  property  is  not  sufficient  for  the  individual  debts,  the 
individual's  interest  in  the  firm  property  may  be  reached  for  the  payment 
of  such  debts;  but  in  each  case  the  primary  fund  is  the  fund  of  the  debtor, 
— in  the  one  case  of  the  partnership, — the  partnership  assets;  and  in  the 
other,  of  the  individual  member  of  the  firm, — his  individual  property.  It 
is  therefore  to  be  regarded  that  the  individual  property  of  the  individual 
debtor  is  in  his  control,  and  not  subject  to  the  control  of  the  firm.  The 
firm,  as  a  firm,  cannot  reach  it. 

>8ee  29  Fed.  Rep.  225. 

*  A  partner  has  the  right,  as  against  his  individnal  creditors,  to  convey  his  individual 
property  in  satisfaction  of  firm  debts.    Gallag^lier's  Appeal,  (Pa.)  7  AtL  Rep.  237. 
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Under  those  circumstances,  we  think  it  would  be  carrying  the  doctrine 
beyond  the  true  limits,  even  accepting  the  present  doctrine  as  a  correct 
interpretation  of  the  statute,  to  say  that  the  individual  member  of  a  firm 
cannot  dispose  of  his  indivicjual  property  in  the  payment  of  any  debts 
for  which  he  is  personally  or  secondarily  liable  without  subjecting  him- 
self to  the  rule  that  it  is  to  be  classed  as  passing  under  the  general  as- 
signment.   In  that  view  of  the  case,  the  decree  will  be  for  the  defendant. 


GuDDEN  V.  Union  Pac.  Ry.  Co. 
(Circuit  Court,  2>.  Nebrtuka,    May  6, 1887.) 

1.  Public  Lands— Land  Grant— Railroads— Prb-ebcption. 

A  portion  of  an  odd  section  within  the  limits  of  the  Union  Pacific  Railway 
land  grant,  settled  and  entered  under  the  pre-emption  laws  of  the  United 
States  at  the  time  of  the  filing  of  the  map  showing  the  definite  location  of  the 
road,  is  not  within  the  land  grant  of  the  road;  following  KansoA  Pac,  B,  Co. 
V.  Dunmeyer,  113  U.  S.  629.  5  Sup.  Ot.  Rep.  666. 

2.  Same— Pre-emption  Entby— Cancellation— Oonclubivbness. 

Complainant  entered  a  tract  of  land  under  the  pre-emption  laws  of  the 
United  States,  May  14. 1864,  paying  for  it  with  a  land-warrant,  and  received  a 
receiver's  receipt  for  it.  December  12,  1868,  the  commissioner  of  the  general 
land-office  canceled  this  location  and  entry.  Complainant  having  no  notice 
in  advance  that  such  cancellation  would  be  made,  and  not  knowing  of  it  till 
the  following  summer,  never  appealed  from  the  order  of  cancellation.  Held, 
that  the  decision  of  the  commissioner  was  not  conclusive  against  complainant, 
through  his  failure  to  appeal,  since  section  2278,  Rev.  St.  uTS.,  which  provides 
for  appeals  from  the  decision  of  the  commissioner,  applies  in  terms  only  to 
contests  between  settlers,  since  complainant,  in  regard  to  the  decision  of  the 
commissioner,  was  entitled  to  a  day  in  court,  which  he  had  not  had,  and  since 
the  decisions  of  the  land  department  are  conclusive  of  questions  of  fact  only, 
and  not  of  questions  of  law. 

W.  H.  Manger  and  J".  M.  Wodwortk^  for  complainant, 
A.  J.  Popplkonj  for  defendant. 

Bbeweb,  J.  The  defendant  holds  the  legal  title  to  the  E.  }  of  (he  N. 
E.  i  of  section  31,  township  18,  range  10,  in  Washington  county,  hav- 
ing received  a  patent  therefor  on  March  26,  1875.  The  complainant 
claims  to  be  the  equitable  owner,  and  brings  this  bill  praying  for  a  de- 
cree, adjudging  that  the  defendant  holds  this  legal  title  in  trust,  and 
ordering  a  conveyance  of  such  title  to  himself. 

The  facts  are  these:  On  December  16,  1863,  defendant  filed  in  the 
department  of  the  interior  a  certified  map,  showing  the  general  route  of 
its  line  of  road  for  the  first  hundred  miles  west  of  the  Missouri  river, 
and  on  the  twenty-fourth  day  of  October,  1864,  filed  its  map  showing 
the  definite  location  of  such  road.  The  land  in  controversy  ia  within 
the  limits  of  the  land  grant  of  defendant,  and  was  patented  to  it  as  a  part 
of  its  grant  under  the  acts  of  July  1, 1862,  and  July  2,  1864.  Prior  to 
the  filing  of  the  map  of  the  general  route,  as  above  stated,  and  on  the  first 
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of  July,  1862,  a  pre-emption  declaratory  statement  was  filed  in  the 
United  States  land-oflBce,  alleging  settlement  on  the  same  day  upon  the 
north  40  acres  of  this  tract.  On  April  1,  1863,  the  same  40  acres  was 
embraced  in  a  homestead  entry,  which  was  canceled  March  22,  1864, 
On  February  9,  1864,  a  further  pre-emption  declaratory  statement  was 
filed,  including  the  same  40  acres.  On  February  28,  1863,  the  south 
40  acres  was  included  in  a  pre-emption  declaratory  statement  then  tiled 
in  the  land-ofl&ce,  and  alleging  settlement  on  the  same  day.  On  tlie 
fourteenth  day  of  May,  1864,  complainant  entered  the  entire  tract,  pay- 
ing for  it  with  a  land-warrant,  and  receiving  the  receiver's  receipt  there- 
for. On  the  twelfth  of  December,  1868,  the  commissioner  of  the  gen- 
eral  land-oflSce  canceled  this  location  and  entry.  The  complainant 
had  no  notice  in  advance  that  such  cancellation  would  be  made, — ^in  fact, 
did  not  know  that  it  had  been  made  until  the  following  summer, — and 
never  appealed  from  the  order  of  cancellation. 

From  these  fects  it  appears  that  the  land  was  subject  to  a  homestead 
claim  and  pre-emption  entry  at  the  time  of  the  filing  of  the  map  of  the 
general  route,  which  claims  had  ripened  into  a  final  entry  and  payment 
prior  to  the  filing  of  the  map  of  the  definite  location. 

The  case  of  Kanms  Pac.  Ry.  Co.  v.  Dunmeyer^  113  U,  8.  629,  6  Sup. 
Sup.  Ct.  Rep.  566,  is  decisive  of  the  fact  that  this  tract  was  not  within 
the  land  grant  to  the  defendant,  and  was  therefore  erroneously  patented 
to  it.  Counsel  for  defendant  does  not  seriously  controvert  this,  but  in- 
sists that  complainant  has  no  equity  which  enables  him  to  challenge  de- 
fendant's legal  title,  and  for  two  reasons: 

Mnt.  The  order  of  the  commissioner,  canceling  his  (complainant's) 
entry  was  an  adjudication  from  which  no  appeal  was  taken,  and  is  there- 
fore conclusive  against  complainant's  rights.  Two  satisfactory  answers 
exist  to  this  claim:  (1)  The  act  of  congress  providing  appeals  from  the 
decision  of  the  commissioner  of  the  general  land-oflBice  applies  in  terms 
only  to  contests  between  settlers  for  the  right  of  pre-emption.  Rev. 
St.  §  2273.  (2)  It  is  elemental  that,  to  make  a  decision  binding  upon 
a  party,  he  must  have  his  day  in  court.  This  order  of  cancellation 
was  made  without  notice  to  complainant,  and  was  unknown  to  him  un- 
til months  thereafter;  and  it  would  be  novel  to  hold  a  party  bound  by  a 
decision  of  which  he  had  no  knowledge,  and  in  a  proceeding  of  which 
he  had  no  notice,  actual  or  constructive.  Further,  the  decision  of  the 
land  department  is  conclusive  only  upon  questions  of  facts,  and  does  not 
finally  determine  the  law.  Johnaon  v.  Towdeyy  18  Wall.  72;  ShepUy  v. 
Cofwan,  91  U.  S.  330;  Mo(yre  v.  Robbina,  96  U.  S.  530;  Marquez  v.  Fris- 
bie^  101  U.  S.  476.  In  this  case  the  facts  were  undisputed,  and  the  only 
question  is  as  to  the  proper  application  of  the  law  to  the  facts,  and  that 
is  a  question  which  the  courts  uniformly  insist  upon  the  right  to  deter- 
mine. 

Secondly^  it  is  insisted  that,  at  the  time  of  the  final  entry  by  com- 
plainant, the  land  had  been  withdrawn  from  private  sale,  and  therefore 
under  section  5,  p.  702, 10  U.  S.  St.  at  Large,  could  not  be  paid  for  by 
a  land-warrant.     I  do  not  so  understand  the  law«     Obviously  this  land 
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was  entered  under  the  pre-emption  law,  and  the  payment  was  made  un- 
der that  act  to  perfect  the  title  acquired  by  pre-emption  entry.  Rev.  St. 
§  2277,  in  terms  authorizes  the  receipt  of  land-warrants  in  such  payment, 
and  the  provision  of  10  U.  S.  St.  at  Large,  mpruy  obviously  refers  to 
private  entries,  as  contradistinguished  from  pre-emption  entries. 

I  think,  therefore,  that  complainant's  equitable  title  was  perfect,  and 
that  he  is  entitled  to  a  decree  as  prayed  for. 


Connecticut  Mut.  Life  Ins.  Co.  v.  Fisheb  and  anoUier. 

{Circuit  Court,  E.  D,  Missouri,  E,  D.    May  7, 1887.; 

Insurance— LiPB— Assignment  of  Policy— Insurable  Interest. 

Where  A.  assigned  a  policy  of  insurance  upon  his  life  to  B.,  in  full  satisfac- 
tion of  a  debt  due  the  latter,  and  B.  assigned  the  policy  to  C,  to  secure  a  debt 
which  he  oWed  him,  and  C.  assigned  the  debt  secured  by  the  policy  to  D.,  and, 
after  A/s  death,  B.  and  D.  both  claimed  the  proceeds  of  the  policy  which  the 
insurer  paid  into  court,  B.  claiming  on  the  ground  that  neither  C.  nor  D.  had 
ever  haa  any  insurable  interest  in  A/s  life,  and  it  appeared  that  neither  B., 
C,  nor  D.  had  any  insurable  interest  in  A.'s  life  at  the  time  of  his  death,  held 
that,  as  between  the  two  claimants,  D.  was  entitled  to  the  fund. 

In  Equity. 

DyeTy  Lee  &  EUia,  for  the  Insurance  Company. 
Broadhead  &  Haeuader,  for  Holthaus. 
Frcmk  K.  Rya/riy  for  Fisher. 

Thayer,  J.,  (praUy.)  The  claimants  of  the  fund  which  has  heen  paid 
into  court  in  this  case  are  respectively  assignees  of  the  policy  of  life  insur- 
ance out  of  which  the  fund  arises.  Henry  J.  Slroh,  on  whose  life  the  risk 
was  taken,  assigned  the  policy  to  defendant  Fisher  in  payment  and  dis- 
charge of  a  debt,  and  not  merely  as  security  therefor.  Fisher,  as  ap- 
pears from  his  answer,  made  an  out  and  out  purchase  of  the  policy,  and 
became  the  absolute  owner  of  the  same.  He  then  assigned  it  to  the 
United  States  Savings  Institution  as  security  for  a  debt  which  he  owed 
that  bank.  Subsequently,  by  a  purchase  of  the  debt,  Holthaus  suc- 
ceeded to  all  the  rights  of  the  bank  under  the  policy.  Fisher  now  con- 
tends that,  as  neither  the  bank  nor  Holthaus  were  creditors  of  Stroh,  they 
had  no  insurable  interest  in  the  assured  life,  and  consequently  that  Holt- 
haus is  not  entitled  to  the  fund.  If  the  point  is  well  made  as  against 
defendant  Holthaus,  it  would  seem  to  be  equally  tenable  as  against  the 
claim  of  Fisher.  Fisher  avers  that  he  purchased  the  policy.  By  taking 
an  assignment  of  the  policy  in  discharge  of  his  debt,  and  not  merely  by 
way  of  security,  he  extinguished  the  relation  of  debtor  and  creditor  as 
between  himself  and  Stroh,  and,  as  it  would  seem,  had  no  further  insur- 
able interest  in  the  life  of  the  latter.  As  the  death  of  the  assured  would 
expedite  the  payment  of  the  policy,  it  would  rather  appear  that  such  an 
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event  would  be  to  the  advantage  of  the  assignee  of  the  policy,  and  thus 
lay  the  assignment  or  purchase  open  to  the  objection  that  it  was  against 
public  policy.  In  point  of  fact,  the  transaction  whereby  each  claimant 
acquired  the  policy  was  not  intended  as  a  mere  speculation  or  wager, 
l*  isJier  undoubtedly  took  the  policy  to  secure  as  much  as  he  could  of  a 
bad  debt,  and  the  United  States  Savings  Institution,  now  represented  by 
Holthaus,  evidently  loaned  money  to  Fisher  in  good  faith,  and  in  the 
ordinary  course  of  business,  taking  the  policy  as  collateral. 

The  defense  of  want  of  insurable  interest,  in  my  judgment,  might  have 
been  invoked  by  the  insurer  with  as  much  reason  against  one  claimant 
as  against  the  other,  as  neither  claimant  appears  to  have  had  any  interest  in 
prolonging  the  assured  life  after  the  respective  assignments  were  made. 
The  insurer,  however,  has  waived  the  defense  of  want  of  insurable  inter- 
est, by  paying  the  fund  into  court,  and  confessing  its  absolute  liability 
on  the  policy  either  to  Fisher  or  to  Holthaus.  As  between  the  two  claim- 
ants, 1  consider  that  Holthaus  has  the  superior  right,  inasmuch  as  he 
holds  the  policy  under  and  by  virtue  of  a  transfer  of  the  same  by  Fisher, 
whereby  the  latter  pledged  the  proceeds  thereof  when  the  policy  became 
payable  to  secure  his  own  debt.  I  have  not  overlooked  the  case  of  War- 
nock  v.  Davis,  104  U.  S.  775,  wherein  the  supreme  court  of  the  United 
States  have  held  that  the  assignee  of  a  policy  must  have  some  interest  in 
the  life  of  the  assured  to  entitle  him,  under  an  assignment  of  a  policy, 
to  hold  and  retain  the  proceeds  thereof.  This  case,  however,  under  the 
facts  as  above  stated,  does  not  seem  to  call  for  an  application  of  that 
doctrine.  The  controversy  here  is  between  two  successive  assignees  of 
a  policy,  and  not  between  an  assignee  of  a  policy  and  the  personal  rep- 
presentative  of  the  assured.  For  the  purposes  of  this  decision,  it  is  con- 
ceded by  the  pleadings  that  one  or  the  other  of  the  assignees  of  the  policy 
is  entitled  to  the  fund;  and  in  that  view  of  the  matter,  and  for  the  rea- 
sons above  indicated,  I  am  of  the  opinion  that  Holthaus  has  the  superior 
right. 

A  decree  will  be  entered  disposing  of  the  fund  in  the  manner  above 
indicated. 


Cutting  t?.  Florida  Ry.  &  Nav.  Co. 

In  re  Petition  of  Mallory  and  others. 

{GireuU  Court,  N.  D.  FUyrida,    April  12, 1887.) 

BAiiiRO AD  Companies — Interstate  Ck>MMERCE  Act  —  Discriminations  —  CJon- 
NBCTiNO  Lines. 

Under  the  interstate  commerce  act,  all  charges  made  bj  a  railroad  for  any 
service  in  the  transportation  of  passengers  andpropertj  from  one  state  or  ter- 
ritory into  another,  or  for  receiving,  delivering,  storing,  or  handling  such  prop- 
erty, must  be  reasonable  and  just;  and  there  must  be  no  discrimination  in 
rates,  charges,  and  facilities  in  favor  of  one  connecting  line,  or  against  an- 
other, but  equal  rates  and  facilities  for  trade  and  travel,  for  equal  service,  and 
from  all  points,  ipust  be  given  to  both. ,.  . . 
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A  petition  was  filed  in  this  action  by  C.  H.  Mallory  &  (3o.  and  the 
New  York  &  Texas  Steam-Ship  Company  to  obtain  an  order  directing 
the  receiver,  appointed  by  the  court  for  the  Florida  Railway  &  Naviga- 
tion Company,  to  desist  from  further  discriminating  against  the  peti- 
tioner, and  in  favor  of  the  Clyde,  (a  competing  line,)  in  respect  to  rates 
on  freight  and  passenger  traffic,  and  to  extend  to  petitioners  all  facilities 
of  prompt  carriage  of  freight  and  passengers  as  he  has  given,  or  may  here- 
after give,  to  the  Clyde  line,  or  other  common  carrier.  The  petitioners 
also  ask  that  an  account  may  be  taken  of  the  amounts  heretofore  paid 
the  receiver  by  them  in  excess  of  the  amounts  charged  the  Clyde  line 
for  similar  service,  and  that  such  amounts  be  ordered  repaid  to  the  pe- 
titioners. The  receiver  in  his  answer  alleges  that  the  railroad  he  is  in 
charge  of  is  absolutely  without  means  to  earn  revenue  or  to  discharge  its 
duty  as  a  public  carrier,  and  is  wholly  at  the  mercy  of  a  foreign  rival 
and  competitor,  unless  it  can  have  the  assistance  of  and  a  connection 
with  a  firstrclass  line  of  steam-ships;  that  its  business  will  not  support 
two  lines  of  ships;  that,  as  between  the  service  offered  by  petitioners  and 
the  Clyde  line,  the  former  is  incomparably  inferior  to  the  latter,  and 
that  it  is  essential  to  the  interest  of  the  railroad  that  he  should  have  the 
right  to  discriminate  between  the  petitioners  and  the  Clyde  line;  and 
that  the  discrimination  which  he  had  made  was  for  this  reason,  and  on 
this  account.  But  at  the  Eame  time  he  allies  that  since  the  interstate 
commerce  bill  became  operative  he  has  reformed  his  tariff,  and  it  is  his 
intention  to  make  no  discrimination  in  future  in  favor  of  either  the  line 
of  the  petitioners  or  the  Clyde  line,  or  against  either,  but  that  in  his  new 
tariff  he  charges  on  all  business  passing  in  or  out  of  Femandina  over  his 
railroad  the  same  price,  on  the  same  class  of  goodS)  to  all  carriers,  and 
allows  no  pro  rata  or  rebate  or  reduction  of  his  tariff  charges  on  any  such 
business  with  any  line,  except  that  upon  all  business  originating  in  New 
York  or  Jacksonville,  and  passing  thereto  or  therefrom  by  the  Clyde 
line,  and  over  a  portion  of  respondent's  line,  he  charges  in  the  reformed 
tariff  a  different  or  less  rate  on  his  proportion  of  said  charges  thereon  for 
through  service  than  would  be  his  proportion  of  the  same  on  through 
business  by  another  line;  this  difference  being  made  for  the  sole  reason 
that  the  said  rate  is  rendered  necessary  by  the  circumstances  of  the  ex- 
tent of  the  service  of  the  Clyde  line  into  his  territory,  which  circum- 
stances force  him  to  the  said  change  of  rates  in  order  to  secure  for  him- 
self any  part  of  the  business  offering  between  New  York  and  Jackson- 
ville. 

Horatio  Bisbee^  for  petitioners. 

John  A,  HeThderson  and  Hartridge  &  Yowng,  for  receiver. 

Settle,  J.  This  petition  was  filed  on  the  twenty-first  day  of  March, 
1887,  which  was  before  the  interstate  commerce  act  went  into  effect. 
The  answer  of  the  receiver,  H.  R.  Duval,  was  filed  on  the  fourth  day  of 
April,  1887,  in  which  he  submits  that  he  has  reformed  his  tariff  of  rates, 
and  intends  to  comply,  in  all  respects,  with  the  provisions  of  the  inter- 
state commerce  act.     In  view  of  this  answer,  I  deem  it  unnecessary  and 
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inexpedient  at  this  time  to  do  more  than  to- give  to  the  receiver  of  the 
Florida  Railway  &  Navigation  Company  some  general  instructions  in 
respect  to  such  of  his  business  with  the  parties  to  this  petition  as  falls 
under  the  head  of  interstate  commerce.  (1)  All  charges  made  for  any 
service  in  the  transportation  of  passengers  or  property,  or  for  receiving, 
delivering,  storing,  or  handling  property,  must  be  reasonable  and  just. 
(2)  He  will  not  discriminate,  in  his  rates,  charges,  and  facilities,  for  or 
against  the  Clyde  line  or  the  Mallory  line,  but  will  give  to  both  equal 
rates  and  £Euulitie8  for  trade  and  travel,  for  equal  service,  from  all  points. 


Notes  and  others  v.  Canada. 
(Cfircuii  0<mrt,  D.  Kansas.    April  26, 1887.) 

1.  Attachmbnt—Non-Re8ident— Jurisdiction— Sbrvick. 

An  attachment  in  a  United  States  circait  court,  in  a  case  where  no  service 
was  made  on  defendant,  and  defendant  could  not  be  found  in  the  district,  is 
void,  under  Rev.  St.  U.  8.  §  739,  which  exempts  a  party  from  suit  in  the  United 
States  courts,  except  in  the  district  in  which  he  is  an  inhabitant,  or  may  be 
served  with  process. 

2.  BAICB— AFPBABAirCE. 

A  subsequent  appearance  of  the  defendant  in  the  case  does  not  waive  the 
invalidity  of  the  attachment  procoedings. 
8.  Same— Attack  by  Third  Parties. 

A  third  party,  claiming  to  own  the  goods  attached,  is  entitled  to  set  aside 
the  attachment,  the  defect  being  jurisdictionaL 

James  &  Johnson  and  John  Martin^  for  plaintiffs. 
Overmeyerdt  Saffordj  for  Miner  &  Sowers. 

Foster,  J.  This  proceeding  was  commenced  by  the  plaintiffs  against 
defendant,  Enos  Canada,  on  December  1,  1886,  to  recover  on  account  of 
goods  sold  and  delivered  to  defendant.  The  petition  alleges  that  the 
plaintiffs  are  citizens  of  the  state  of  Missouri,  and  that  defendant  is  an 
alien  and  a  resident  of  Canada.  At  the  time  of  filing  the  petition,  the 
plaintiffs  swore  out  a  warrant  of  attachment  and  garnishment  against  the 
goods  and  property  of  the  defendant.  It  appears  from  the  marshal's  re- 
turn on  the  summons  that  the  defendant  was  not  found  in  this  district, 
and  no  service  of  the  writ  was  made.  But,  in  pursuance  of  the  com- 
mand of  the  writ  of  attachment,  the  marshal  did  attach  and  take  into  his  • 
possession  a  lot  of  goods  pointed  out  by  plaintiffs'  agent  as  the  property 
of  defendant;  said  goods  then  being  in  the  possession  of  Miner  &  Sowers, 
who  claimed  to  own  the  same,  and  did  also  serve  said  Miner  &  Sowers 
with  process  of  garnishment. 

The  garnishees  appeared,  and  moved  to  discharge  the  garnishment, 
and  set  aside  the  attachment,  on  the  grounds  that  they  were  illegal  and 
void.  Pending  this  motion,  and  on  the  twenty-eighth  day  of  March, 
1887,  at  the  procurement  of  plaintiffs,  Canada  entered  a  voluntary  ap- 
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pearance  to  the  suit,  and  filed  a  general  denial  to  the  plaintifis'  petition. 
Under  section  739  of  the  Revised  Statutes  a  party  is  exempt  from  a  civil 
suit  in  the  United  States  courts,  except  in  the  district  in  which  he  is  an 
inhabitant,  or  may  be  served  with  process.  It  is  therefore  apparent  that 
this  court  acquired  no  jurisdiction  over  the  person  or  property  of  the  de- 
fendant until  he  entered  his  appearance.  This  doctrine  has  been  so  often 
decided  that  plaintifis'  counsel  do  not  controvert  it.  See  Toland  v. 
Spragite,  12  Pet.  327;  Ez  parte  Railway  C5).,103  U.  S.  794;  Nczro  v.  Oron 
gin,  3  Dill.  474;  Fields,  Fed.  Courts,  177,  182. 

Nor  is  it  questioned  but  Miner  &  Sowers,  having  been  brought  before 
the  court  on  a  writ  of  garnishment,  and  claiming  title  to  the  attached 
property,  have  the  right  to  make  their  objections  to  the  legality  of  the  at- 
tachment proceedings.  It  is  urged,  however,  by  counsel  for  plaintiffe, 
that  the  appearance  of  the  defendant,  and  answering  the  complaint,  op- 
erates as  a  waiver,  and  cures  the  objections  to  the  attachment  proceedings, 
not  only  as  to  himself,  but  also  as  to  Miner  &  Sowers.  I  do  not  think  so. 
In  the  first  place,  it  does  not  appear  that  Canada  has  waived  or  lost  his 
right  to  make  this  objection  at  any  time  before  judgment.  The  Code  of 
Procedure  of  Kansas  expressly  saves  to  him  that  right.  Section  228, 
Code.  Undoubtedly,  his  voluntary  appearance  to  the  suit  gives  the 
court  jurisdiction  to  proceed  to  judgment;  but  that  does  not  necessarily 
cure  the  illegality  of  the  attachment  proceedings,  if  timely  objection  is 
made.  In  the  second  place,  if  the  defendant  had  waived  or  lost  any 
rights  to  object  to  the  proceedings  for  himself  by  entering  his  appear- 
ance, I  cannot  believe  he  has  waived,  or  can  waive,  any  jurisdictional  ob- 
jection which  aflFects  the  rights  of  Miner  &  Sowers,  either  by  compelling 
them  to  appear  and  make  disclosure  under  the  writ  of  garnishment,  or 
to  assert  their  title  or  possession  to  the  property. 

In  Toland  v.  Sprague^  mpra,  the  court  held  that  an  appearance  and 
plea  to  the  merits  by  the  defendant  makes  a  valid  judgment  against  him, 
but  in  that  case  the  defendant  made  objection  to  the  attachment  proceed- 
ings, and  the  court  clearly  recognizes  his  right  to  do  so,  but  refused  to 
consider  that  question,  because  the  appellant  had  not  properly  presented 
it  in  his  record.     Page  331. 

In  Rohinmn.  v.  Naticrnal  Stock-  Yard  Cb. ,  12  Fed.  Rep.  361 ,  the  court  held 
that,  after  voluntary  appearance  by  defendant,  he  could  not  object  to  the 
jurisdiction;  but  it  was  not  held  that  he  might  not  object  to  the  legality 
of  the  attachment. 

In  Ex  parte  Railvxiy  Co. ,  mpra^  the  plea  to  the  jurisdiction  was  sus- 
tained. 

In  Dickenson  v.  Cowley^  15  Kan.  273,  the  court  held  that  parties  claim- 
ing an  interest  in  the  atteched  property  could  not  avail  themselves  of  all 
and  every  irregularity  and  error  of  which  the  principal  defendant  might 
complain,  but  they  could  object  to  such  proceedings  as  were  fatal  to  the 
process  and  the  jurisdiction;  and  on  their  motion  the  attachment  was  di» 
missed  for  want  of  a  proper  aflSdavit. 

The  other  questions  argued  by  counsel  need  not  be  passed  on|  as  this 
disposes  of  the  case,  and  the  attachment  must  be  set  aside. 
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Blain  V.  Home  Ins.  Co.  of  New  Yopjc. 

(Circuit  Court,  8.  D.  Ge<yrgia,E,  D,    January  29, 1887.) 

1.  Ck)STs— Taxation— JxjKTSDiCTTON— Entries  op  Record. 

Where  the  court  has  acted  upon  the  pleadings  in  a  cause  pending,  by  inter- 
locutory order  or  final  Judgment,  or  where  its  officers  have  performed  serv- 
ices, the  validity  of  which  depends  upon  its  jurisdiction,  everything  necessary 
to  show  jurisdiction  and  the  regularity  of  the  proceedings  should  be  entered 
upon  the  final  record. 

2.  Same— Dismissal  by  Consent— Rbmovaii  op  Causes. 

Where  a  common-law  action,  commenced  in  a  state  court,  and  removed  into 
this  court,  is  referred  to  an  auditor,  and,  pending  the  hearing  before  the  lat- 
ter, the  parties  agree  upon  a  settlement,  with  the  sanction  of  the  court,  and 
enter  upon  the  minutes,  ''Dismissed,  at  defendant's  costs,  by  consent,"  the 
process  and  pleadings  in  the  state  court,  together  with  the  proceedings  for  re- 
moval sent  up  in  the  transcript,  and  the  proceedings  in  this  court,  should  be 
entered  upon  the  final  record:  and  the  charge  of  the  clerk  of  15  cents  per  folio 
for  making  the  record  is  legal  and  proper. 
{Syllabus  by  the  Court.) 

Action  on  Insurance  Policy  removed  from  state  court.  On  motion  to 
retax  costs. 

Harry  Jackson^  for  the  motion. 
The  Clerk,  in  propria  persona,  contra. 

Speer,  J.  This  is  an  informal  motion  to  retax  costs.  The  record 
discloses  the  following  state  of  facts:  The  plaintiff  instituted  his  action 
in  the  state  court  on  a  policy  of  insurance.  The  cause  was  removed  to 
this  court,  by  the  defendant,  under  the  act  of  March  3,  1875.  The  case 
was  assigned  for  trial  at  the  present  term  of  the  court,  but  it  appear- 
ing, at  the  threshold  of  the  tnal,  that  it  involved  the  adjustment  of  com- 
plicated accounts,  the  cause  was  referred  to  an  auditor.  Pending  the 
hearing  before  the  auditor,  the  parties  agreed  upon  a  settlement,  in  pur- 
suance of  which  their  attorneys  caused  the  following  order  to  be  entered 
of  record :  "  Dismissed ,  at  defendant's  costs,  by  consent. "  The  costs  were 
taxed  by  the  clerk.  Counsel  for  defendant  now  objects  to  the  following 
item  in  the  bill,  viz.:  "For  making  final  record,  64  folios,  @  15  cents, 
$9.60," — on  the  grounds  (1)  that  the  cause  was  settled  between  the  par- 
ties without  a  formal  trial,  and  that  it  is  unnecessary  to  make  a  record 
of  the  proceedings;  (2)  that  even  if  a  portion  of  the  proceedings  are 
to  he  recorded,  that  such  formal  parts  as  the  petition,  bond,  and  order  for 
removal  ought  to  be  omitted,  as  unnecessarily  incumbering  the  record. 
It  was  admitted  that  the  number  of  folios  in  the  record  was  correctly 
counted.     I  am  of  the  opinion  that  the  objection  is  not  tenable. 

The  circuit  court  of  the  United  States  is  a  court  of  record, — a  court  to 
which  a  writ  of  error  lies.  Mr.  Justice  Blackstone  defines  a  court  of 
record  to  be  "a  court  where  the  acts  and  proceedings  are  enrolled  in 
parchment,  for  a  perpetual  memorial  and  testimony."  The  importance 
of  preserving  the  proceedings  of  a  court  in  any  particular  case  may  not 
be  apparent  at  the  time  of  its  determination,  especially  to  the  party  hav- 
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ing  to  pay  for  making  the  record;  but,  as  a  general  policy,  its  good 
effects,  in  making  certain  what  has  been  done,  are  indisputable.  The 
practice  has  existed  as  a  part  of  the  machinery  of  courts  of  record  from 
"  the  time  whereof  the  memory  of  man  runneth  not  to  the  contrary,"  and 
its  wisdom  has  been  approved  by  the  concurrent  experience  of  ages.  1?he 
"final  record"  of  our  courts  corresponds  with  the  "judgment  record"  of 
the  common  law.  Section  750,  Rev.  St.,  enumerates  what  proceedings 
"only"  shall  be  entered  on  the  final  record  in  equity  and  admiralty 
causes;  but  common-law  cases  are  left  to  the  general  practice  governing 
courts  of  equity. 

In  questions  of  res  adjudicataj  relrcmt,  and  often  in  collateral  issues, 
matters  settled  in  a  suit  of  this  kind  frequently  spring  into  an  impor- 
tance not  to  be  foreseen  at  the  time  of  their  disposition.  If  the  making 
of  the  record  depended  upon  the  fact  of  the  rendition  of  a  judgment  in 
the  case,  as  is  the  practice  of  the  state  courts,  it  is  nevertheless  true  that 
the  dismissal  of  the  case  by  consent  of  parties,  under  the  direction  of  the 
court,  at  defendant's  costs,  was  practically  a  judgment  in  favor  of  the 
plaintiflF,  at  least  for  costs,  and  to  that  extent  it  is  a  judgment  of  record, 
binding  upon  the  parties.  But  I  do  not  think  the  state  law  controls  the 
national  courts  in  a  question  of  this  character.  This  court  is'  one  of  lim- 
ited jurisdiction,  and  all  the  facts  in  a  case  necessary  to  give  the  court 
jurisdiction  should  be  shown  bj- the  record. .  It  should  appear  upon  the 
face  of  the  record  that  all  the  orders  made  by  the  court,  and  the  judg- 
ment of  the  court  for  costs,  which  in  the  case  at  bar  include  as  well  the 
fees  of  the  marshal,  witnesses,  auditor,  and  attorney,  as  of  the  clerk,  were 
made  in  a  case  properly  brought  in  its  jurisdiction,  and  this  will  not  ap- 
pear if  the  pleadings  of  the  state  court,  together  with  the  removal  proceed- 
ings, are  not,  with  the  proceedings  in  this  court,  entered  upon  the  record. 

The  eighth  clause  of  section  828,  Rev.  St.,  provides  that  the  clerk's 
fee  for  making  any  record  shall  be  15  cents  for  each  folio.  The  charge 
is  therefore  legal  and  proper. 

It  is  ordered  that  the  taxation  of  the  costs^  as  made  by  the  derki  be 
sustained,  and  the  motion  to  retax  denied. 


Vette  v.  Clinton  Fire  Ins.  Co. 
{Circuit  Court,  K  2>.  Missouri,  E.  D,    April  80, 1887.) 

L  LmiTATION  OF  AcnONB— AgRBBMKNT— VALmiTT. 

The  time  within  which  suits  upon  a  contract  mast  be  brought  may  be  lim- 
ited by  agreement  between  the  parties. 
8.  Insurance— CoNSTBUCTiON  op  Policy. 

Where  a  provision  is  inserted  in  a  policy  of  insurance  for  the  benefit  of  the 
insurer,  and  there  is  a.  reasonable  doubt  as  to  its  meaning,  that  construction 
ought  to  be  given  it  which  is  most  favorable  to  the  assured. 
8.  Same— Policy— Limitation  of  Action— construction. 

Where  a  policy  of  insurance  provides  that  the  loss,  if  any,  should  be  paya- 
ble "sixty  days  after  due  notice  and  proof  of  the  same  shall  have  been  made. 
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*  *  *  in  accordance  with  the  terms  and  provisions  of  the  policy. "and  also 
provided  "that  no  suit  or  action  against  the  company  for  recovery  of  any 
claim  by  virtue  of  this  policy  shall  be  sustainable  in  any  court  ♦  »  ♦  until 
after  an  award  shall  have  been  obtained  fixing  the  amount  of  such  claim,  nor 
unless  such  suit  or  action  shall  have  been  commenced  within  six  months  after 
the  loss  shall  have  occurred, "  held,  that  the  six  months  did  not  begin  to  run  at 
the  date  of  the  loss,  but  at  the  time  when  the  right  to  sue  accrued. 

.  At  Law. 

This  16  an  action  upon  a  policy  of  fire  insurance.  The  loss  occurred 
February  23,  1886.  Proof  was  made,  and  the  amount  of  the  loss  fixed 
by  agreement,  March  12, 1886,  at  ♦500,  Action  was  brought  upon  the 
policy  September  14,  1886. 

MueTich  &  CLine^  for  plaintiff. 

Given  Oampbelly  for  defendant. 

Thayer,  J.,  (praUy,')  In  this  case  the  action  is  upon  a  policy  of  fire 
insurance,  and  the  question  to  be  decided  arises  upon  a  demurrer  to  the 
petition.  The  loss  occurred  on  the  twenty-third  of  February,  1886. 
Proofs  of  loss  were  famished  on  the  twelfth  of  March,  1886,  and  this 
suit  was  brought  on  the  fourteenth  of  September,  1886.  By  the  terms 
of  the  policy  the  loss  is  made  payable  "60  days  after  due  notice  and 
proofs  of  the  same  shall  have  been  made  by  the  assured,  and  received 
at  the  company's  ofl&ce,  in  accordance  with  the  terms  and  provisions  of 
the  policy."  The  policy  contained  a  further  provision:  "That  no  suit 
or  action  against  the  company  for  recovery  of  any  claim,  by  virtue  of 
this  policy,  shall  be  sustainable  in  any  court  of  law  or  chancery  until 
after  an  award  shall  have  been  obtained  fixing  the  amount  of  such  claim; 
nor  unless  such  suit  or  action  shall  have  been  commenced  within  six 
months  after  the  loss  shall  have  occurred." 

If  the  provision  last  read  is  construed  literally,  and  without  reference 
to  any  other  provisions  of  the  policy,  it  would  follow  that  this  action  was 
barred  on  the  twenty^third  of  August,  1886;  but,  if  it  is  construed  in 
connection  with  other  provisions,  a  different  result  may  be  attained. 
The  clause  in  question  is  a  special  statute  of  limitations,  created  by  con- 
tract between  the  parties,  and  it  has  been  held  that  such  stipulations 
are  valid.     Riddk^arger  v.  Harford  Ins.  Co.,  7  Wall.  389. 

But  when  does  the  period  of  limitation  begin  to  run,  in  view  of  other 
stipulations  in  the  policy?  It  would  seem  reasonable  to  so  construe  the 
stipulation  as  to  give  the  assured  the  full  term  of  six  months  in  which 
to  sue,  after  a  right  to  sue  has  accrued,  and  this,  I  think,  was  the  intent 
of  the  parties  to  the  contract.  The  loss  is  not  payable  until  60  days 
after  proofs  are  furnished,  and  by  a  further  provision  the  assured  is  de- 
prived of  his  right  to  sue  until  an  award  has  been  made  fixing  the 
amount  of  the  daim.  In  the  mean  time,  according  to  defendant's  theory, 
the  limitation  prescribed  by  the  policy  is  running  against  the  demand, 
and  barring  plaintiff  of  his  remedy,  although  the  time  has  not  arrived 
when  it  is  possible  for  him  to  maintain  an  action.  Ordinarily,  a  statute  of 
limitations  does  not  begin  to  run  until  a  right  of  action  has  accrued, — 
that  is  to  say,  until  the  plaintiff  has  full  liberty  to  sue,  if  he  is  so  in* 
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clined;  and  I  see  no  good  reason  for  construing  the  special  statute  of 
limitations  imported  into  this  contract  in  such  way  as  to  make  it  oper- 
ative during  a  period  when,  by  virtue  of  other  stipulations  of  the  con- 
tract, the  right  of  action  is  suspended.  There  is  another  consideration 
which  supports  the  view  above-expressed.  The  stipulation  in  question, 
limiting  the  right  of  action  to  six  months  after  the  loss  occurs,  is  a 
provision,  inserted  for  the  special  benefit  of  the  insurer.  If,  then,  by 
comparing  the  stipulation  with  other  provisions  of  the  policy,  a  doubt 
arises  as  to  the  time  when  the  limitation  begins  to  run,  that  construction 
ought  to  be  given  (if  it  be  a  reasonable  construction)  which  is  most 
favorable  to  the  assured,  against  whom  it  waa  intended  to  operate.  The 
view  which  the  court  has  taken  seems  to  be  in  harmony  with  the  views 
expressed  by  other  courts  on  the  same  question,  vide  Steen  v.  Niagara  Fire 
1718.  Go.,  89  N.  Y.  315;  Mayor,  etc.  v.  HamiUon  Ina.  Co.,  39  N.  Y.  45; 
Chandler  v.  St.  Favl  Ina.  Co.,  21  Minn.  85;  Spare  v.  Home  Mwt.  Im,  CS>., 
17  Fed.  Rep.  568;  and  May,  Ins.  §  479. 
The  demurrer  is  overruled,  and  the  defendant  held  to  answer. 


1 


Wedemeyeb  and  others  v.  Lancasteb,  Surveyor,  etc.     Bateson  v. 
Same.     Simmons  Habdwabe  Co.  t;.  Same. 

.  ^Circuit  Court,  B.  D.  Missouri,  E.  D.    May  8,  1887.) 

1.  Customs  Ditties— Excessive  Duties— Practice. 

Actions  to  recover  excess  of  duties  paid  under  protest  are  purely  statutory. 

2.  Same— Pleading. 

Where  the  petition  shows,  on  its  face,  that  the  plaintiff  has  taken  all  the 
steps,  antecedent  to  a  suit,  prescribed  by  sections  2931  and  8011,  Rev.  St.  U. 
S.,  and  furthermore  contains  a  statement  of  all  those  matters  required  to  be 
contained  in  a  bill  of  particulars  under  section  8012,  Rev.  St.  U.  S.,  it  is  not 
demurrable  on  the  ground  that  it  does  not  state  a  good  cause  of  action. 
8.  Same. 

The,  facts  required  to  be  stated  in  the  bill  of  particulars  need  not  be  stated 
in  the  petition  any  more  fully  than  they  are  required  to  be  stated  in  the  bill. 
4.  Same. 

Where  the  petition  stated  that  the  defendant,  on  a  given  day,  required  the 
plaintiff,  as  importer,  to  pay  a  given  sum,  in  excess  of  the  lawful  duties,  on 
certain  described  goods,  which  were  invoiced  on  a  certain  day,  shipped  from 
a  certain  place,  on  a  certain  steamer,  and  were  entered  in  the  custom-house 
on  a  given  date,  held,  that  it  was  not  demurrable  on  the  ground  that  it  merely 
stated  legal  conclusions,  and  did  not  state  any  facts  in  an  issuable  form. 

At  Law.     On  demurrer  to  petitions. 

John  M.  Holmes,  for  plaintiff. 

Thomas  P.  Bashaw,  Dist.  Atty.,  for  defendant. 

Thayeb,  J.,  (praUy.^  These  are  suits  against  the  snnreyor  and  acting 
collector  of  import  duties  at  the  port  of  St.  Louis,  to  recover  excessive  duties 
alleged  to  have  been  exacted  by  him  on  certain  merchandise  entered  at  this 
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port.  Formerly  such  actions  were  brought  in  asswmpsU^  and  rested  upon 
the  implied  promise  of  the  collector  to  refund  money  which  he  had  ex- 
acted as  agent  of  the  government  without  lawful  authority;  but,  as  was 
iiilly  explained  in  Amscm  v.  Murphy^  109  U.  S.  238,  3  Sup.  Ct.  Rep.  184, 
actions  of  this  description  are  now  regulated  by,  and  are  founded  upon 
certain. statutory  provisions.  Vide  sections  2931,  3011,  3012,  3012i, 
Rev.  St.  U.  S.  This  much  is  said  by  way  of  premise,  in  view  of  the  fact 
that  the  demurrers  have  been  argued  upon  the  theory  that  these  are 
ordinary  common-law  actions,  and  that  the  ordinary  rules  of  code  plead- 
ing are  applicable  to  the  cases.  The  statute  which  creates  a  right  of 
action  against  a  collector,  to  compel  him  to  refund  money  unlawfully 
exacted  from  an  importer,  requires  the  plaintiff,  as  a  condition  precedent 
to  maintaining  his  suit,  (1)  to  file  a  protest  with  the  collector,  when  the 
duties  have  been  imposed,  wherein  he  must  distinctly  specify  and  set 
forth  the  ground  of  his  objections  to  the  decision  of  the  collector  respect- 
ing the  amount  of  such  duties;  and  (2)  to  prosecute  an  appeal  from  the 
collector's  decision  to  the  secretary  of  the  treasury .  Sections  2931 ,  301 1 , 
supra. 

If  the  protest  and  appeal  prove  unavailing,  or  if  the  secretary's  decis- 
ion is  delayed  more  than  90  days,  suit  may  be  brought,  and  after  suit 
is  brought  plaintiff  is  further  compelled  to  serve  on  the  defendant  a  "bill 
of  particulars  of  his  demand,"  the  nature  of  which  is  fully  set  forth  in 
section  3012,  supra.  Reference  is  made  to  these  provisions  of  the  statute, 
particularly  to  section  3012,  with  a  view  of  showing  what  allegations 
are  essential  in  a  suit  of  this  character  to  constitute  a  good  complaint  or 
declaration.  The  action  being  purely  statutory,  as  declared  by  the-su- 
preme  court,  it  would  seem  that  a  declaration  ought  to  be  held  good  that 
shows  on  its  face  (as  these  declarations  show)  that  the  plaintiff  has  taken 
all  the  steps  antecedent  to  a  suit  prescribed  by  sections  2931  and  3011, 
and  that  furthermore  contains  a  &tatement  of  all  those  matters  required 
to  be  contained  iir  a  "bill  of  particulars"  under  section  3012. 

What  more  is  essential  to  make  out  a  cause  of  action,  and  what  other 
information  can  a  defendant  reasonably  require  to  enable  him  to  prepare 
his  defense?  It  is  urged  that  when  the  pleader  avers  that  the  defendant, 
on  a  given  day,  required  him,  as  importer,  to  pay  a  given  sum  in  excess 
of  the  lawful  duties,  on  certain  described  goods,  which  were  invoiced  on 
a  certain  day,  shipped  from  a  certain  place,  on  a  certain  steamer,  and 
were  entered  in  the  custom-house  on  a  given  date,  that  he  merely  states 
a  l^al  conclusion,  and  does  not  state  any  facts  in  an  issuable  form.  This 
seems  to  be  the  sole  point  of  the  demurrer.  But  it  must  be  borne  in 
mind  (even  if  the  criticism  of  the  averment  is  justifiable)  that  the  statute 
on  which  this  action  is  based  does  not  require  any  greater  fuUness  of 
statement,  even  in  what  is  termed  a  bill  of  particulars  required  to  be 
served  on  the  defendant  subsequent  to  the  commencement  of  the  suit. 

The  demurrers  are  clearly  untenable,  and  must  be  overruled. 
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United  States  v.  Earnshaw,* 

{District  Court,  E.  D.  Pennsyhania.    April  19, 1887.) 

Customs  Duties— Appraisement— Adjourn^cbkt  op  Hbakino— Refusal. 

Where  appraisers  have  fixed  a  time  for  a  hearing,  and  glvdn  notice  thereof 
to  the  parties  interested,  the  refusal  to  postpone  the  hearing  at  the  request  at 
one  of  the  parties  is  within  their  discretion,  and  the  court  will  not  interfere. 

Sur  motion  for  judgment  for  the  defendant  non  obstante  veredicto. 
Richard  G.  McMurtrie^  for  the  motion. 
John  K.  Valentine^  U.  S.  Dist.  Atty.,  contra. 

BtJTi^R,  J.  The  defendant's  only  substantial  ground  of  complaint  is 
the  appraiser's  refusal  to  adjourn  the  hearing  until  a  future  time.  Proper 
notice  was  sent  him,  in  pursuance  of  which  his  representative  attended, 
and  requested  an  adjournment.  This  request  was  refused.  M^'hether 
it  should  have  been  granted  the  court  cannot  consider.  The  appraisers 
were  the  sole  judges  of  this.  I  cannot  assume  that  they  abused  their 
authority, — acted  arbitrarily;  without  exercising  the  discretion  commit* 
ted  to  them;  and  on  this  ground  treat  the  appraisement  as  void. 

Judgment  must  therefore  be  entered  on  the  verdict  for  the  plaintiff. 


United  States  v.  Gbottkau. 
{District  Court,  E,  D.  Wisconsin,    alarch  12, 1887.) 

1.  Pbbjubt— Natubalization  Laws— Afptoavits. 

The  Revised  Statutes  of  the  United  States,  g  53d5,  which  provide  for  pun- 
ishment by  fiue  and  imprisonment  where  any  person  knowingly  swears  falselv 
in  an  oath  or  affidavit  made  or  taken  under  any  law  relating  to  the  naturali- 
zation of  aliens,  are  to  be  construed,  to  refer  to  oaths  which  tne  naturalization 
law  requires  or  authorizes  a  party  to  take. 

2.  Aliens— Naturalization— Affidavit  by  Applicant. 

The  Revised  Statutes  of  the  United  States,  §  2165,  relating  to  the  naturali- 
zation' of  aliens,  which  provide  that  it  shall  be  made  to  appear  to  the  satis- 
faction of  the  court  admitting  such  alien  that  he  has  resided  within  the  United 
States  five  years  at  least,  and  within  the  state  or  territory  where  such  court  is 
at  the  time  held  one  year  at  least,  but  that  the  oath  of  the  applicant  shall  be 
in  no  case  allowed  to  prove  his  residence,  are  to  be  construed  as  a  prohibition 
forbidding  the  taking  of  the  oath  of  the  applicant  himself  as  proof  of  his  resi- 
dence, and  not  a  provision  merely  that  the  oath  of  the  applicant  shall  be  re- 
garded as  insufficient  for  the  purpose. 
8.  Perjury— Extrajudicial  Oath— Naturalization  Laws. 

An  oath  made  by  an  applicant  under  the  naturalization  laws,  that  he  has 
resided  in  the  state  in  which  his  application  is  made  for  one  year  next  pre- 
ceding the  same,  is  extra  judicial,  and  not  authorized  by  section  2165  of  the 
Revisjad  Statutes  of  the  United  States,  and  such  applicant  cannot  be  convicted 
on  a  charge  of  perjury  for  the  same,  brought  under  section  5895  of  said  Re- 
vised Statutes. 

*Repbrted  by  C.  Berkeley  Taylor,  Esq  ,  of  the  Philadelphia  bar. 
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4  Samk— What  Coitstitutbs  Offeitsb— Matsbialitt. 

Where  an  oath  is  taken  or  made  in  a  Judicial  proceeding  by  a  party  whose 
testimony  is  not  competent,  but  is  admitted,  not  by  an  excess  in  the  exercise 
of  jurisdiction,  but  by  an  error  in  Judgment  on  the  part  of  the  court,  which 
testimony  becomes  material  in  the  cause,  perjury  may  be  assigned  for  false 
swearing;  but  where  the  oath  is  extrajudicial,  and  not  required  or  authorized 
by  law,  perjury  cannot  be  so  assigned. 

On  Demurrer  to  Indictment  for  Perjury. 
A.  K.  Ddaney,  for  the  United  States. 
N.  8.  Murphey,  for  defendant. 

Dyer,  J.,  (praUy.)  At  a  late  session  of  the  grand  jury,  the  defendant 
was  indicted  for  perjury  under  section  6395  of  the  Revised  Statutes  of 
the  United  States,  which  provides  that,  ^'in  all  cases  where  any  oath  or 
affidavit  is  made  or  taken  under  or  by  virtue  of  any  law  relating  to  the 
naturalization  of  aliens,  or  in  any  proceedings  under  such  laws,  any  per- 
son taking  or  making  such  oath  or  affidavit  who  knowingly  swears  faJsely , 
shall  be  punished  by  imprisonment  not  more  than  five  years,  nor  less 
than  one  year,  and  by  a  fine  of  not  more  than  one  thousand  dollars.'^ 
The  indictment  contains  a  single  count,  from  which  it  appears  that  the 
perjury  assigned  consisted  in  swearing,  at  the  time  of  the  defendant's 
application  to  become  a  citizen  of  the  United  States,  that  he  had  resided 
within  the  state  of  Wisconsin  for  one  year  next  preceding  his  application. 
Various  objections  to  the  insufficiency  of  the  indictment  have  been  made 
and  argued  by  counsel,  only  one  of  which  the  court  finds  it  necessary  to 
consider. 

Section  2165  of  the  Revised  Statutes,  relating  to  the  subject  of  natu- 
ralization, and  to  which  reference  must  be  had  in  connection  with  section 
6395,  in  determining  the  question  in  judgment,  provides  that  an  alien 
may  be  admitted  to  become  a  citizen  ef  the  United  States  in  the  follow- 
ing manner,  and  not  otherwise: 

''First  He  shall  declare  on  oath,  before  a  circuit  or  district  court  of  the 
United  States,  or  supreme  court  of  the  territories,  or  a  court  of  record  of  any 
of  the  states  having  common-law  jarisdiction,  and  a  seal  and  clerk,  two  years 
at  least  prior  to  bis  admission,  that  it  is  bona  fide  his  intention  to  become  a 
citizen  of  the  United  States,  and  to  renounce  forever  all  allegiance  and  fidelity 
to  any  foreign  prince,  potentate,  state,  or  sovereignty,  and  particularly  by 
name  to  the  prince,  potentate,  state,  or  sovereignty  of  which  the  alien  may 
be  at  the  time  a  citizen  or  subject.  Second.  He  shall,  at  the  time  of  his  ap- 
plication to  be  admitted,  declare  on  oath,  before  some  one  of  the  courts  above 
specified,  that  he  will  support  the  constitution  of  the  United  States,  and  that 
he  absolutely  and  entirely  renounces  and  abjures  all  allegiance  and  fidelity  to 
every  foreign  prince,  potentate,  state,  or  sovereignty,  and  particularly  by  name 
to  the  prince,  potentate,  state,  or  sovereignty  of  which  he  was  before  a  citi- 
zen or  subject;  which  proceedings  shall  be  recorded  by  the  clerk  of  the  court. 
Third,  It  shall  be  made  to  appear  to  the  satisfaction  of  the  court  admitting 
such  alien  that  he  has  resided  within  the  United  States  five  years  at  least,  and 
within  the  state  or  territory  where  such  court  is  at  the  time  held,  one  year  at 
least;  and  that  during  that  time  he  has  behaved  as  a  man  of  a  good  mora?i 
character,  attached  to  the  principles  of  the  constitution  of  the  United  States, 
and  well  disposed  to  the  good  order  and  happiness  of  the  same;  but  the  oath 
of  the  applicant  shall  be  in  no  case  allowed  to  prove  his  residence." 
v.30F.no.9— 43 
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This  section  contains  other  provisions  upon  the  subject  of  naturaliza- 
tion, but  these  are  all  that  it  is  necessary  here,  to  consider.  It  ia  to  bo 
observed,  in  the  first  place,  that,  under  section  5395,  to  make  a  case  of 
perjury,  the  oath  or  afl&davit  must  be  made  or  taken  under  or  by  virtue 
of  the  law  relating  to  the  naturalization  of  aliens.  This,  I  take  it, 
means  an  oath  which  the  law  relating  to  naturalization  requires  or 
authorizes  the  party  to  take.  That  I  think  is  the  fair  sense  and  mean- 
ing of  the  language  used  in  section  6395.  Now,  recurring  again  to  seo 
tion  2165  of  the  naturalization  statute,  we  find  that  the  second  subdi- 
vision of  that  section  expressly  declares  what  the  applicant  himself  shall 
state  under  oath,  when  he  makes  his  application  to  be  admitted  to  be- 
"l5ome  a  citizen.  That  subdivision  provides  that  he  shall  declare  on  oath, 
before  some  one  of  the  courts  specified,  that  he  will  support  the  consti- 
tution, and  that  he  renounces  and  abjures  all  allegiance  and  fidelity  to 
every  foreign  prince,  potentate,  state,  or  sovereignty,  etc.  These  are 
the  declarations  which  the  statute  thus  expressly  requires  him  personally 
to  make  under  oath,  as  a  preliminary  to  his  admission  aa  a  citizen  of 
the  United  States.  Then,  when  we  come  to  the  third  subdivision,  we 
find  that  its  language  is  not  that  he  shall  declare  on  oath  certain  facts 
in  relation  to  his  residence,  but  that  it  shall  be  made  to  appear  to  the  sat- 
isfaction of  the  court  admitting  such  alien  that  he  has  resided  within 
the  United  States  five  years  at  least,  and  within  the  state  or  territory 
where  such  court  is  at  the  time  held  one  year  at  least;  and  the  closing 
sentence  in  the  section  declares,  without  qualification,  that  the  oath  of 
the  applicant  shall  in  no  ccise  he  allowed  to  prove  his  residence.  This  is,  in 
effect,  a  prohibitory  clause,  forbidding  the  taking  of  the  oath  of  the  ap- 
plicant himself  as  proof  of  his  residence;  the  evident  object  of  the  law 
being  to  require  other  proof  than  that  of  the  oath  of  the  applicant  upon 
that  subject. 

This  being  the  statutory  provision  as  enacted  by  congress,  we  have  to 
apply  to  the  case,  in  the  interpretation  of  the  statute,  the  familiar  and 
elementary  principle  that,  to  constitute  perjury,  the  oath  or  affirmation 
must  be  material,  or,  as  it  is  stated  in  the  opinion  of  the  court  in  the 
case  of  Silver  v.  StatCy  17  Ohio,  368,  it  must  be  required  by  or  have 
some  effect  in  law.  Further,  it  is  elementary  that  perjury  cannot  be  as- 
signed of  an  oath  which  is  extrajudicial. '  Now,  applying  this  rule  of 
law,  in  connection  with  the  statutory  provision  cited,  to  this  indictment, 
how  stands  the  case?  As  we  have  seen,  the  oath  which  the  defendant  is 
alleged  to  have  taken,  and  which  is  set  out  in  the  indictment,  and  therein 
alleged  to  have  constituted  the  perjury  complained  of,  is  an  oath  that  he 
had  resided  within  the  state  of  Wisconsin  one  year  prior  to  the  making 
of  the  application  for  naturalization.  And  we  find  that  this  was  an  oath 
which  the  statute  expressly  declared  the  court  should  not  receive — for 
that  is  its  efffect—r-as  proof  of  residence.  This  statutory  declaration,  that 
the  oath  of  the  applicant  shall  in  no  case  be  allowed  to  prove  his  resi- 
derce,  is  not  equivalent  to  a  statement  that  the  oath  shall  not  be  suffi- 
cient proof  of  residence.  It  is,  as  I  interpret  it,  absolutely  prohibitory, 
and  makes  such  an  oath,  when  taken  by  the  applicant,  of  no  weight  in 
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law  as  proof  of  residence.  This  is  the  construction  which  it  seems  to  me 
the  court  must  place  upon  the  language  used.  The  things  which  the 
applicant  in  such  a  case  is  required  to  himself  state  on  oath  are  those 
contained  in  the  second  subdivision  of  the  section. 

But,  when  the  question  of  residence  arises,  congress  has  provided  that 
certain  facts  shall  appear  in  relation  thereto  from  some  other  source  than 
.the  oath  of  the  applicant;  jthe  language  of  the  subdivision  being  that  it 
shall  be  made  to  appear  to  the  satisfaction  of  the  court  that  the  applicant 
has  resided,  etc.;  that  is,  it  shall  be  made  to  appear  by  some  other  evi- 
dence than  the  oath  of  the  applicant,  which,  the  statute  emphatically 
says,  shall  in  no  case  be  allowed  to  prove  residence. 

Upon  investigation  of  this  question,  the  court  has  found  a  class  of 
cases  where,  for  example,  in  the  trial  of  a  cause,  the  evidence  of  a  wit- 
ness may  be  incompetent;  but  the  court,  committing  an  error  of  judg- 
ment on  the  question  of  competency,  may  admit  it,  and  in  such  case  it 
has  been  held  that,  although  the  testimony  was  in  fact  incompetent,  still, 
as  the  court  was  not  forbidden  to  receive  it,  and  merely  erred  in  its  judg- 
ment in  receiving  it,  if  the  witness  makes  false  statements  while  giving 
such  incompetent  testimony,  perjury  may  be  assigned  upon  such  false 
testimony.  I  have  before  me  a  few  examples  taken  from  this  class  of 
cases. 

In  Sharp  v.  WUhite,  21  Tenn.  434,  the  trial  court  held  that,  if  a  cer- 
tain oath  was  not  administered  to  a  witness  in  the  words  of  an  act  of  the 
assembly,  it  was  an  extrajudicial  oath,  upon  which  a  person  could  not 
be  convicted  of  perjury,  if  the  oath  was  false.  The  supreme  court  held 
this  ruling  to  be  error,  saying  in  its  opinion: 

"Although  the  witness  was  not  competent  to  prove  his  own  account,  if  he 
could  prove  it  by  another  witness,  yet,  as  the  defendant  waived  the  question 
of  competency,  the  evidence  of  the  plaintiff  as  to  the  justice  of  the  account 
was  as  material  as  it  would  have  been  had  no  objection  to  its  competency 
existed." 

In  that  case  it  appeared  that  the  defendant  waived  the  question  of 
the  competency  of  the  testimony,  and  therefore  the  court  held  the  evi- 
dence of  the  plaintiff,  as  given  on  the  trial,  to  be  material.  Aside  from 
the  point  of  waiver,  enough  appears  in  the  opinion  to  bring  the  case 
within  the  class  of  cases  to  which  the  court  has  referred,  namely,  cases 
where  incompetent  evidence  has  been  received  in  the  course  of  the  trial ; 
and  upon  the  question  arising  as  to  whether  the  party  who  gave  that 
testimony  committed  perjury,  the  testimony  being  found  to  be  false,  it 
was  held  that  he  did. 

Ckainberlain  v.  People^  23  N.  Y.  85,  is  another  case  wherein  it  was 
held  that,  although  testimony  that  was  admitted  was  incompetent,  and 
although  the  referee  —  for  it  was  a  C4ise  before  a  referee  —  erred  in  re- 
ceiving it,  still  its  admission  did  not  render  it  immaterial.  And  in  all 
the  cases  belonging  in  this  class  it  will,  I  think,  be  found  that  the  courts 
have  held  that,  although  the  testimony,  according  to  the  rules  of  evi- 
dence, was  incompetent,  yet  it  was  material  to  the  issue  that  was  being 
tried. 
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Another  case  to  which  I  might  refer  is  Fan  Steenbergh  v.  Kortz^  10  Johns. 
166,  the  syllabus  of  which  is  this: 

"In  an  action  of  slander  for  charging  the  plaintiff  with  having  sworn  falsely 
and  coQimitted  perjury  in  swearing  out  an  attachment  before  a  justice  of 
the  peace,  it  was  held  that,  as  the  statute  authorized  the  justice  to  issue  the 
attachment  on  satisfactory  proof,  it  was  left  to  his  discretion  to  decide  on  the 
proof;  and  where  he  took  the  oath  of  the  party,  which  was  not  legal  evidence, 
this  was  held  an  error  of  judgment,  and  not  an  excess  of  jurisdiction,  and  the' 
proceeding  was  therefore  erroneous  only,  not  void;  and  perjury  may  be  as- 
signed on  an  oath  erroneously  taken,  especially  while  the  proceedings  remain 
unreversed," 

The  court  in  its  opinion  in  this  case  say: 

"  We  think,  therefore,  that  the  oath  of  the  creditor  applying,  *'  [that  is  apply- 
ing for  the  attachment,]  "was  not  the  satisfactory  proof  intended  by  the  act, 
and  that  the  attachment  issued  without  the  requisite  proof.  It  was,  how- 
ever, a  question  within  the  jurisdiction  of  tlie  justice  what  was  satisfactory 
proof,  for  the  statute  had  not  defined  it.  He  was  ex  necessitate  and  dejure 
to  judge  and  determine  what  was  to  him  satisfactory  proof;  and  if  he  made  a 
mistake  in  judging  of  the  proof,  as  he  would  have  done  in  admitting  a  paper 
purporting  to  be  a  letter  of  the  debtor,  without  evidence  of  the  handwriting, 
it  was  a  case  of  error  of  judgment,  and  not  of  excess  of  jurisdiction." 

Here,  as  we  see,  the  court  put  stress  upon  the  point  that  the  question, 
what  was  satisfactory  proof,  was  one  upon  which  it  was  the  right  and 
duty  of  the  court  to  pass,  because  the  statute  had  not  defined  what  should 
be  satisfactory  proof.  But  in  the  case  at  bar  we  find  that  the  statute  on 
the  subject  of  naturalization  has  in  effect  declared  what  shall  be,  or  rather 
what  shall  not  be,  the  requisite  and  l^al  evidence  of  residence,  since  it 
prohibits  the  admission  or  allowance  of  the  oath  of  the  applicant  to  prove 
residence.  So  the  distinction  between  the  case  in  10  Johns,  and  the 
case  at  bar  is  quite  apparent,  and  the  remark  applicable  to  the  case  cited 
Is  applicable  to  all  ^e  cases  of  the  class  to  which  it  belongs,  namely, 
that  they  were  cases  in  which  it  was  within  the  power  and  authority  of 
the  court,  and,  indeed,  its  duty,  to  determine  whether  the  testimony 
offered  was  competent  and  admissible. 

To  none  of  them,  so  far  as  I  have  been  able  to  ascertain,  was  there  ap- 
plicable, as  here,  a  statutory  provision  which  precluded  the  court  from 
allowing  the  testimony  offered;  and  it  remained  as  a  mere  matter  of  judg- 
ment on  the  part  of  the  court,  in  performing  its  duty  on  the  trial,  whether 
the  evidence  should  be  admitted  or  not. 

Now,  we  have  another  class  of  cases  to  which  belongs  the  case  which 
I  have  before  referred  to,  of  Silver  v.  State,  17  Ohio,  368, — cases  in  which 
the  principle  has  been  applied  that  the  false  oath,  to  constitute  perjury, 
must  not  be  extrajudicial,  but  must  be  material  to  the  question  at  issue, 
or  be  required  by  or  have  some  effect  in  law.  And  in  the  case  just  cited 
it  was  held  that  if  a  bill  in  chancery  does  not  require  an  answer  thereto 
to  be  made  under  oath,  and  a  sworn  answer  is  nevertheless  made,  even 
though  the  oath  be  false,  perjury  cannot  be  assigned  on  it,  because  the 
making  of  the  oath  was  not  material;  it  was  not  called  for  nor  required 
bythebiU.   • 
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Again,  in  the  case  of  Lamdm  v.  State,  5  Humph.  83,  there  was  a  ref- 
erence to  a  clerk  and  master  to  take  an  accounting  of  the  indebtedness  of 
an  insolvent  estate,  summoned  at  the  instance  of  complainant,  a  cred- 
itor, and  such  creditor  swore  falsely  that  no  money  had  been  paid  on  a 
note  held  by  him  against  the  estate;  and  it  was  held  that  no  perjury  was 
committed  by  the  taking  of  that  oath,  although  the  oath  was  false,  be- 
cause it  was  not  an  oath  which  was  required  in  or  under  the  proceedings 
which  transpired  before  the  clerk  and  master.  There  was  nothing  in  the 
order  of  the  court  appointing  them  as  referees  to  take  and  state  the  ac- 
count which  authorized  or  required  them  to  administer  oaths  to  wit- 
nesses or  parties  who  should  come  before  them,  and  therefore  the  volun- 
tary taking  of  the  false  oath  in  question  did  not  constitute  perjury.  I 
find  the  rule  laid  down  by  Mr.  Bishop  in  his  work  on  Criminal  Law  as 
elementary,  that,  if  the  testimony  of  the  witness  can  have  no  weight  in 
law  as  affecting  the  issue,  then  it  is  not  perjury,  on  the  familiar  ground 
that  it  is  immaterial. 

I  now  refer  to  the  case  of  State  v.  HeUe,  reported  in  2  Hill,  (S.  C.)  290; 
and,  as  the  statement  of  the  case  and  opinion  of  the  court  are  very  brief, 
I  will  read  them  in  full.     The  statement  of  the  case  is  as  follows: 

'*This  was  an  indictment  for  perjury  in  an  affidavit  filed  with  a  petition  by 
the  defendant  to  the  court  of  common  pleas  for  naturalization  under  the  act 
of  congress.  The  perjury  was  assigned  on  the  defendant's  oath  that  he  had 
resided  in  the  state  two  years  previous  to  his  application.  'The  jury  found  a 
verdict  of  guilty,  and  the  defendant  appealed  on  several  grounds.  The  only 
one,  however,  which  it  is  necessary  to  notice,  and  that  on  which  the  case  was 
decided,  was  in  arrest  of  judgment;  that  perjury  cannot  be  assigned  on  the 
oath,  as  it  is  immaterial,  because  the  act  of  congress  expressly  excludes  the 
oath  of  the  applicant  as  evidence  of  his  residence.'^ 

The  court  in  its  opinion  says: 

"We  are  clear  that  the  motion  in  arrest  of  judgment  must  be  granted. 
The  act  of  congress  of  1802''  [which  is  the  statute  we  are  considering]  ''is  ex- 
press that  the  oath  of  the  applicant  shall  in  no  case  be  allowed  to  prove  his 
residence.  It  might  be  argued,  as  in  the  case  of  Van  Steenhergh  v.  Kortz^ 
10  Johns'.  170,  in  which  an  attachment  was  granted  on  the  oath  of  the  party 
who  was  not  competent  to  make  it,  that,  if  a  witness  incompetent  from  in- 
terest or  any  other  cause  is  sworn  on  a  trial,  or  if  a  party  be  examined  in  his 
own  cause,  and  swear  falsely,  he  is  no  less  guilty  of  perjury  than  the  most 
competent  witness.  This  is  true,  but  I  cannot  suppose  that  the  oath  of  the 
defendant  was  received  in  support  of  his  application.  It  is  made  the  duty  of 
the  court  not  to  receive  it.  Other  evidence,  such  as  the  act  allows,  was  an- 
nexed to  the  application;  aiid  I  cannot  suppose  that  the  court  at  all  consid- 
ered the  defendant's  oath,  or  that  it  had  any  effect  in  supporting  the  applica- 
tion. It  was  merely  voluntary  and  impertinent,  as  if  a  party  filing  a  decla- 
ration in  the  court  of  common  pleas  should  think  proper  tomake  oath  of  its 
truth.    The  motion  in  arrest  of  judgment  is  granted." 

This  is  a  case  precisely  in  point  upon  the  very  question  here  in  judg- 
ment; and  I  must  say,  as  the  court  said  in  the  case  of  State  v.  iMc, 
that  I  cannot  suppose,  in  the  face  of  this  clause  in  the  third  section  of 
the  naturalization  statute,  that  the  oath  of  the  defendant  in  relation  to 
his  residence  was  received  by  the  court,  or  had  any  effect  in  support  of 
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his  application  to  be  admitted  to  citizenship.  The  court  was  not  al- 
lowed, but  was  forbidden  by  the  statute  to  receive  it.  And  I  must  pre- 
sume that  the  court  was  controlled  in  its  disposition  of  the  application 
by  the  provisions  of  this  statute,  and  therefore  that  this  was  an  extra- 
judicial oath,  one  which  was  not  required  or  authorized  by  the  law  re- 
lating to  the  naturalization  of  aliens. 

In  conclusion,  for  the  reasons  stated,  the  demurrer  to  the  indictment 
.must  be  sustained,  and  the  defendant  discharged. 


United  States  v.  Long. 
(OvrcuU  Court,  8.  2?.  Georgia,  E,  D.    February  6,  1887.) 

1.  Forgery— Definition. 

Forgery  is  the  fraadalent  making  or  alteration  of  a  writing,  to  the  prejadice 
of  another  man's  right. 

2.  Same— Intent. 

In  order  to  find  the  Intent  to  defraud  a  particular  person,  ft  is  not  necessary 
that  there  should  be  evidence  to  show  that  the  accused  had  that  particular 
person  in. contemplation  at  the  time  of  the  forgery.  It  is  sufilcient  if  the 
forgery  would 'have  the  effect  of  defrauding  him. 

8.  Same— Similar  Name. 

One  may  be  Ruilty  of  forgery  if  he  fraudulently  si^ns  his  name,  although 
it  is  identical  with  the  name  of  the  person  who  should  have  signed. 

4  Post-Oppice— Money- Order— Impersonation  of  Payee— Evidence. 

If  the  accused  falsely  represented  himself  to  be  the  payee  of  the  money- 
order,  it  is  a  circumstance  tending  to  impeach  his  good  faith,  and  such  mis- 
representation may  be  as  well  effected  by  acts  as  by  words.  Thus,  if  he  pre- 
sented himself  before  the  paying  ofilcial,  and,  presenting  the  order,  sispied  it 
as  if  he  were  the  person  for  whom  it  was  intended,  he  as  well  defrauds  as  if 
he  had  declared  himself  to  be  the  payee. 

5.  Ck>NPE8siONB — Contradicting. 

If  the  prosecution  relies  on  the  confession  alone,  the  prisoner  is  entitled  to 
the  full  effect  of  a  portion  of  the  confession  which  goes  in  his  favor;  but  the 
prosecution  may  contradict  by  evidence  such  portion  of  the  confession,  and 
the  jury  may  convict,  notwithstanding  it,  if  aU  the  evidence  taken  together 
warrants  that  finding.^ 

{SyUabus  by  the  Cowri,) 

Indictment  for  Forging  Signature  on  Money-order. 
Dupont  Giierry,  U.  S.  Atty.,  for  the  Government. 
James  Atkins,  for  prisoner. 

Speer,  J.,  (charging  jury.)  A  useful,  and  indeed  an  essential,  branch 
of  the  postal  service  of  the  government  is  the  transmission  of  funds  by 
means  of  "money-orders.*'  The  law  provides  that,  to  promote  public 
convenience,  and  to  insure  greater  security  in  the  transfer  of  money 

1  Respecting  admissibility  of  confessions,  see  Hoober  v.  State,  (Ala.)  1  South.  Rep.  574, 
and  nole;  U.  S.  v.  Bassett,  (Utah.)  13  Pac.  Rep.  237,  and  note.  Respecting  the  suffi- 
ciency of  confessions  and  admissions,  U.  8.  v.  Bassett,  tuprtL  and  note:  State  v.  Penny, 
(Uwa,)  30  N.  W.  Rep.  661. 
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through  the  mails,  the  postmaster  general  may  establish  and  maintain, 
under  such  rules  and  regulations  as  he  may  deem  expedient,  a  unifojfin 
money-order  system  at  all  suitable  post-offices.  A  money-order  is  Vi 
order  for  a  specified  sum  of  money,  not  less  than  one  cent  nor  greater 
than  fifty  dollars,  made  out  at  a  money-order  office,  on  a  blank  form 
prescribed  by  law  and  the  post-office  regulations,  and  payable  at  some 
other  money-order  office.  The  person  who  purchases  the  money-order 
is  known  as  the  remitter,  and  the  person  to  whom  it  is  payable  as  the 
payee.  A  money-order  is  issued  along  with  what  is  termed  in  the  postal 
service  a  letter  of  advice.  This  is  a  letter  or  notice,  partly  printed  and 
partly  written,  bearing  the  same  number  and  date  as  its  corresponding 
money-order,  and  is  issued  to  the  paying  postmaster,  for  the  purpose  of 
informing  the  latter  as  to  the  name  and  residence  of  the  remitter  and  the 
payee  of  the  order.  It  is  used  to  assist  the  paying  postmaster  in  the 
identification  of  the  payee  of  the  order.  You  will  have  in  evidence  a 
specimen  of  the  papers,  and  you  already  understand  their  nature.  To 
.protect  the  integrity  of  its  money-orders,  the  following  statute  has  been 
enacted  by  the  government : 

"Any  person  who  shall,  with  intent  to  defraud,  *  ♦  *  forge  ♦  ♦  * 
any  order  in  imitation  of  or  proporting  to  be  a  money-order  issued  by  the  post- 
oflSce  department,  or  any  of  its  postmasters  or  agents,  or  any  material  signa- 
ture or  indorsement  thereon;  *  *  *  any  person  who  shall,  with  intent  to 
defraud,  pass,  utter,  or  publish  *  *  *  as  true  any  such  false,  forged,  or 
altered  money-order,  knowing  the  same,  or  any  signature  or  indorsement 
thereon,  to  be  false,  *  *  *  shall  be  punished  by  a  fine  of  not  more  than 
five  thousand  dollars,  or  by  imprisonment  at  hard  labor  for  not  less  than  two 
years,  and  not  more  than  five  years." 

And  the  accused  is  charged  by  indictment  with  the  violation  of  this 
law.  There  are  two  counts  in  the  indictment;  the  first  charging  the 
forgery  of  a  material  signature, — that  of  John  G.  Long,  the  payee  of 
the  order, — ^and  the  other  charging  that  the  prisoner,  with  intent  to  de- 
fraud, passed  the  forged  money-order,  knowing  the  same  to  be  forged. 
The  prisoner  pleads  not  guilty,  and  thus  is  formed  the  issue  which  you 
are  trying.  You  will  attend,  gentlemen,  to  the  instructions  of  law  which 
I  will  now  give  you. 

Forgery  is  defined  by  Sir  William  Blackstone  to  be  the  fraudulent 
making  or  alteration  of  a  writing,  to  the  prejudice  of  another  man'p 
right.  4  Comm.  247,  In  order  to  find  the  intent  to  defraud  a  particu- 
lar person,  it  is  not  necessary  that  there  should  be  evidence  to  show  that 
the  accused  had  that  particular  person  in  contemplation  at  the  time  of 
the  forgery.  It  is  sufficient  if  the  forgery  would  have  the  effect  of  de- 
frauding him.  Roscoe,  Crim.  Ev.  605.  In  the  case  of  a  paper  like 
this,  if  there  is  sufficient  proof  that  the  paper  has  been  forged,  and  the 
question  is,  who  did  the  forgery?  a  strong  presumption  necessarily 
arises  against  the  party  in  whose  favor  the  forgery  is  made,  or  who  has 
the  possession  of  it,  and  seeks  to  derive  benefit  from  it.  One  may  be 
guilty  of  forgery  if  he  fraudulently  signs  his  name,  although  it  is  iden- 
tical with  that  of  the  person  who  should  have  signed.  Thus,  if  a  bill  of 
exchange  is  payable  to  A.  B.,  or  order,  and  it  comes  to  the  hand  of  a 
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person  named  A.  B.  who  is  not  the  payee,  and  who  fraudulently  in- 
dorses it  for  the  purpose  of  obtaining  the  money,  this  is  a  forgery.  To 
apply  to  this  case:  If  this  money-order  had  been  payable  to  John  A. 
Long,  and  it  came  by  mistake  of  the  mails  or  otherwise  to  the  hands  of 
the  prisoner,  John  A.  Long,  who,  knowing  it  was  not  intended  for  him, 
but  for  another  John  A.  Long,  indorsed  it,  or  signed  the  receipt  for  it, 
with  the  fraudulent  purpose  to  get  the  money  on  it,  he  would  be  guilty 
of  forgery.  Much  more,  then,  would  he  be  guilty  if  he  fraudulently 
signed  the  name  of  John  G.  Long.  This  fraudulent  purpose  may  be  suffi- 
ciently proven  by  his  acts;  and  if  the  facts  are  sufficient  to  put  him  on 
notice  of  the  fact  that  the  money-order  was  intended  for  another,  and 
not  for  him,  then  the  consequence  of  his  act  is  to  defraud  the  other; 
/  and  one  is  presumed  to  intend  the  consequences  of  his  own  acts.  If  the 
accused  falsely  represented  himself  to  be  the  payee  of  the  money-order, 
it  is  a  circumstance  tending  to  impeach  his  good  faith,  and  such  rep- 
resentation may  be  as  well  effected  by  acts  as  by  words.  Thus,  if  he 
presented  himself  before  the  paying  official,  and,  presenting  the  order, 
signed  it  as  if  he  were  the  person  for  whom  it  was  intended,  he  would 
as  well  defraud  as  by  declaring  that  he  in  truth  was  the  payee.  While 
the  guilty  knowledge  of  the  accused  must  be  clearly  shown  to  the  satis- 
faction of  the  jury,  it  is  not  absolutely  necessary  that  there  be  positive 
evidence,  provided  it  is  clearly  shown  from  the  facts  and  circumstances 
of  the  case.     Nevertheless  it  must  be  satisfactory  to  the  jury. 

If  the  prosecution  relies  on  the  confession  alone,  the  prisoner  is  enti- 
tled to  the  full  effect  of  that  portion  of  the  confession  which  goes  in  his 
favor;  but  if  there  is  other  evidence  upon  which  the  prosecution  can  with 
justice  insist  upon  a  conviction,  the  jury  may,  if  they  think  proper,  con- 
vict, notwithstanding  the  confession  alone  would  be  insufficient.  In 
other  words,  if  the  prosecution  uses  the  declaration  of  the  prisoner,  the 
whole  of  it  must  be  taken  together.  One  part  cannot  be  selected,  and 
the  other  left ;  and  if  there  be  no  other  evidence  incompatible  with  it,  the 
entire  declaration  of  the  prisoner  must  be  taken  as  true.  But  if,  after 
the  whole  of  the  statement  of  the  prisoner  is  in  evidence,  the  prosecution 
is  in  a  situation  to  contradict  any  part  of  it,  it  is  at  liberty  to  do  so, 
and  then  the  statement  of  the  prisoner,  and  all  the  other  evidence,  must 
be  left  to  the  jury  for  their  consideration,  precisely  as  in  any  other  case, 
when  one  part  of  the  evidence  is  contradictory  to  another.  Boscoe, 
Crim.  Ev.  55. 

In  all  criminal  cases  the  burden  is  upon  the  prosecution  to  produce  * 
such  evidence  as  will  satisfy  the  jury  that  the  charge  against  the  accused 
is  tme, — such  evidence  that,  when  the  jury  has  considered  it,  and  all 
the  rest  of  the  evidence,  there  will  remain  no  doubt  (for  which  a  sensible 
reason  can  be  given)  that  the  accused  is  guilty.  After  fairly  considering 
the  evidence,  if  there  remains  a  reasonable  doubt  upon  the  evidence,  or 
because  of  the  want  of  evidence  about  the  guilt  of  the  accused,  he  is  en- 
titled to  his  acquittal.  If,  on  the  other  hand,  the  evidence  is  of  that 
character  that  a  conscientious  and  sensible  man  may  be  satisfied  that  the 
prisoner  is  guilty,  it  is  the  duty  of  the  jury  to  find  him  guilty. 
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I  will  now,  gentlemen,  briefly  sum  up  the  facts  in  evidence  for  your 
assistance.- 

It  is  in  proof  that  on  the  twenty-fourth  of  November,  1885,  Mr.  Dew- 
hurst,  postmaster  at  St.  Augustine,  issued  this  money-order  for  Annie 
Benide,  for  $5.50;  John  G.  Long,  the  mayor  of  St.  Augustine,  who 
was  then  in  Savannah,  being  the  payee.  The  usual  letter  of  advice 
was  issued,  and  reached  the  postmaster  at  Savannah.  With  the  money- 
order  was  inclosed  a  letter,  directed  to  Mr.  Long,  reminding  him  of  the 
promise  he  had  made  to  assist  Annie  Benide's  daughter,  who  was,  it 
seems,  then  in  jail  in  Savannah,  and  requesting  him  to  appropriate  the 
money  for  the  benefit  of  the  latter.     There  was  also  inclosed  this  written 

order: 

••St.  Augustine,  Fla. 

Mr.  Samuel  Osbonr-Bi^AB,  Sm:  You  will  oblidge  me,  Mrs.  Bendee,  by  giv- 
ing Mr.  Long  that  17$  I  sent,  he  going  to  look  out  for  my  daughter  for  me. 

Mbs.  Sendee. 

Indorsed:  ^'Samuel  Osbon,  76  South  Broad  St.,  Savannah,  Ga.  In  care 
Dr.  Dunkin.** 

John  G.  Long  was  requested  also  to  collect  this  order,  and  appropriate 
the  proceeds  for  the  benefit  of  Annie  Benide's  daughter.  John  G.  Long 
never  received  the  letter  or  its  indosure.  It  was  delivered  at  the  house 
of  John  A.  I^ng,  the  accused,  and  to  the  wife  of  the  accused.  She  there- 
after delivered  it  to  her  husband,  and  he  kept  the  letter  by  him  for  some 
time, — three  weeks  or  a  month, — and  then  turned  the  written  order  over 
to  one  Pennington,  and  the  accused  himself  presented  the  money-order 
to  Mr.  Black,  the  assistant  money-order  clerk,  and  collected  the  money 
on  it.  The  name  of  John  A.  Long,  changed  to  John  G.  Long,  is  signed 
to  the  receipt  on  the  money-order. 

I  charge  you,  gentlemen,  that  the  signature  to  a  receipt  on  a  money- 
order  is  a  material  signature,  in  the  meaning  of  the  law.  John  A.  Long 
testifies  that  he  signed  the  receipt  in  his  own  name.  He  did  not,  he  says, 
put  the  G.  there.  Mr.  Black,  the  money-order  clerk,  testifies  that  he  re- 
members the  person  who  presented  the  money-order;  but  he  is  not  able 
to  identify  Long  as  that  person.  Long  testifies  that  he  was  the  person 
who  presented  it;  and  Mr.  Black  testifies  that  he  said  to  that  person: 
"The  letter  of  advice  directs  the  money  to  be  paid  to  John.G.  Long,  and 
I  cannot  pay  it  to  you  unless  you  change  the  signature  from  John  A. 
to  John  G.,"  and  that  the  person  who  presented  the  order  then  made 
the  change  in  his  presence,  and  stated  to  Black  that  he  was  the  person 
to  whom  it  belonged. 

Now,  on  this  evidence,  with  the  rest  of  the  evidence,  you  must  say  on 
your  oaths  whether  the  accused  fraudulently  wrote  the  signature,  John 
G.  Long,  with  the  intent  to  defraud  John  G.  Long,  and  did  he  pass  the 
money-order  so  fraudulently  changed,  or  did  he  do  either.  He  tells  you 
he  thought  the  letter  and  the  money-order  were  for  him.  If  he  hon- 
estly thought  this,  and  presented  it  in  good  faith,  you  must  acquit  him, 
because  the  crime  requires  guilty  knowledge.  You  will  look  to  all  the 
&ct8,  and  examine  the  truth  of  that  statement.     Did  he  know  Annie 
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Benide?    Had  he  promised  to  assist  her  daughter?    The  letter  inclosed 
put  him  on  notice  that  the  payee  of  that  money-order  knew  Annie  Ben- 
ide, and  had  made  her  such  a  promise.     Did  he  keep  the  money-order 
nearly  a  month  before  he  presented  it?    He  testifies  he  made  no  attempt 
to  restore  the  money  when  he  found  for  whom  it  was  intended  until  after 
his  arrest.    He  says  he  knew  a  Mrs.  Bender  who  had  a  daughter,  and  who 
had  gone  to  Florida;  but  his  evidence  is  silent  as  to  any  promise  made 
Mrs.  Bender.     His  wife  testifies  she  thought  the  letter  was  his,  because 
of  its  reference  to  a  woman  and  her  daughter.     Although  the  reference 
seems  to  have  been  entirely  innocent,  she,  because  of  jealousy,  at  once 
severed  all  marital  relations  with  him,  and  has  not  lived  with  him  since. 
And  another  witness,  Bi'indle,  testified  somewhat  to  the  same  eflect. 
Whatever  may  have  been  the  opinion  of  Mrs.  Long,  Long  himself  knew 
the  facts;  and  it  is  his  knowledge,  and  not  hers,  that  is  material.     And, 
indeed,  when  it  was  developed  on  the  committal  trial  that  the  letter  came 
from  an  old  colored  woman,  in  distress  on  account  of  her  daughter,  who 
was  in  jail,  it  is  difficult  to  understand  why,  the  cause  of  the  wife's  suspi- 
cion having  been  explained,  a  reconciliation  did  not  take  place  if  the 
letter  was  the  true  cause  of  the  estrangement.    But  this  is  not  important. 
Is  it  reasonable  that  Long  could  have  supposed  the  letter  and  money- 
order  was  for  him?     If  it  is,  you  should  acquit  him.     If  it  is  not,  j'ou 
should  convict  him,  if  you  also  believe  he  signed  the -name  of  John  G. 
Long  with  the  intent  to  defraud  the  latter. 

There  is  evidence  to  the  effect  that  Long,  the  accused,  cannot  read  or 
write.  He  himself  testifies  that  he  can  write  his  name.  The  effect 
sought  by  this  evidence  is  to  satisfy  the  jury,  if  you  find  he  did  sign  and 
appropriate  as  charged,  that  he  did  not  have  intelligence  enough  to  know 
that  he  was  signing  another  man's  name,  and  appropriating  another  man's 
money.  In  determining  this,  however,  you  will  look  to  all  the  facts, 
and  to  his  bearing  and  testimony  as  a  witness,  and  then  say  whether  he 
possesses  sufficient  intelligence  to  know  that  he  was  doing  wrong.  So 
far  as  ignorance  of  the  law  is  concerned,  that  is  no  excuse  for  crime,  and 
therefore  is  no  proper  subject  for  your  consideration. 

In  conclusion,  gentlemen,  I  charge  you  that  you  must  be  satified  that 
the  accused  is  guilty  on  both  or  one  of  the  counts  of  this  indictment  be- 
fore you  can  properly  convict  him.  I  have  told  you  he  is  entitled  to 
the  benefit  of  a  reasonable  doubt,  if  there  be  one  on  your  minds.  This 
is  no  license  to  acquit.  It  is  such  a  doubt  as  a  prudent  man  would 
weigh  and  act  upon,  or  decline  to  act  upon,  in  his  own  affairs.  In  view 
of  the  evidence,  are  ycfu  satisfied  he  did  it,  and  did  it  as  charged?  If 
yes,  you  ought  to  convict  him;  and  if  no,  you  ought  to  acquit  him.  If 
you  find  him  guilty  on  both  counts,  you  will  say :  "We,  the  jury,  find  the 
defendant  guilty."  If  you  find  him  guilty  on  one  count,  you  will  specify 
the  count  in  your  verdict.  If  you  find  him  not  guilty,  you  will  say: 
"We,  the  jury,  find  the  defendant  not  guilty." 

Note.  The  prisoner  was  convicted,  and  a  motion  for  a  new  trial  was  over- 
ruled. 
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Bate  IUfrigbrating  Co.  v.  Gihhtm  and  others. 
(Circuit  Court,  D.  New  Jersey.    April  80,  1887.) 

1.  Patents  pob  Inventions— Infringement— Injukction— Breach. 

Parties  who  have  been  enjoined  from  infringing  a  patent  are  guilty  of  con- 
tempt if  the  J  contribute  to  a  fund  to  defray  the  expenses  of  a  person  con- 
testing the  validity  of  the  patent,  since  they  will  not  be  allowed  to  do  indi- 
rectly what  they  cannot  do  directly. 

2.  Same— Contempt— Absence  op  Intent— Punishment. 

The  fact  that  they  did  not  intend  to  violate  the  ini unction,  did  not  believe 
they  were  violating  it,  and  acted  on  the  advice  of  counsel,  does  not  clear 
them  of  the  contempt;  though  their  disclaimer  of  intent  to  violate  it  will  be 
considered  by  the  court  in  imposing  the  punishment. 

In  Equity.     Motion  for  attachment  for  contempt* 
Benjamin  F.  Butler,  for  plaintiff, 
John  R.  Bennett,  for  defendants. 

Wales,  J.  The  defendants,  Benjamin  W.  GiUett,  Morillo  H.  Gillett, 
and  David  H.  Sherman,  were  enjoined  from  infringing  letters  patent  No. 
197,314,  of  November  20, 1877,  by  a  decree  of  this  court,  made  on  the 
fourteenth  day  of  November,  1881.  The  injunction  was  dissolved  on 
September  29,  1882,  and  reinstated  March  29,  1884;  and  on  April  IQ, 
1884,  the  writ  was  re-served  on  the  defendants,  with  the  exception  of 
David  H.  Sherman,  who,  it  is  proved,  had  actual  notice  of  the  order  and 
of  the  existence  of  the  writ.  In  obedience  to  the  injunction,  they  im- 
mediately ceased  to  make  use  of  the  complainant's  process  for  preserving 
meat  during  transportation  and  storage,  and  returned  to  the  old  method; 
but,  in  the  fall  of  1882,  they  entered  into  an  agreement  with  other  ship- 
pers and  exporters  of  meat,  to  contribute  to  a  fund,  at  a  certain  fixed 
rate,  for  the  purpose  of  making  a  common  defense  against  all  suits  which 
should  be  thereafter  instituted  by  the  complainant  against  any  one  of  the 
parties  to  the  said  agreement,  for  the  infringement  of  the  patent;  believing, 
as  they  say,  the  patent  to  be  void  by  reason  of  new  defenses,  among  others, 
of  prior  use  of  the  alleged  invention,  and  which  were  not  known  to  them 
at  the  time  the  decree  was  rendered  in  this  suit.  The  moving  papers 
show  that  a  suit  is  now  pending  in  the  United  States  circuit  court  for  the 
Southern  district  of  New  York,  brought  by  the  complainant  against 
Joseph  Eastman,  for  an  infringement  of  this  patent,  and  that  the  expenses 
of  the  defendant  in  that  suit  have  been,  or  will  be,  paid,  in  whole  or  in 
part,  out  of  this  common  fund.  It  is  also  proved  that,  in  pursuance  of 
the  agreement,  these  defendants  have  paid  their  proportional  share  of 
money  to  the  fund  from  the  time  they  signed  the  agreement,  and  they 
admit  that  they  are  still  contributing  such  share,  under  the  belief  that 
they  have  a  perfect  right  to  do  so,  as  they  are  advised;  and  that  in  so 
doing  they  have  not  violated,  and  have  not  intended  to  violate,;  the  in- 
junction. 

On  hearing  a  motion  for  contempt,  the  first  inquiry  always  is,  do  the 
acts  complAii>ed.of  constitute  a  violation  of  the  injunctiou?  .  The^^mo^ 
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tives  which  impelled  the  acts,  honestly  mistaken  conceptions  of  right  to 
do  them,  or  the  erroneous  advice  of  counsel,  and  all  other  excuses,  may 
be  properly  considered  only  in  awarding  punishment,  where  the  viola- 
tion is  clear  and  without  doubt.  It  is  ne^less  to  remark  on  the  impor- 
tance of  exacting  implicit  obedience  to  the  order  of  a  court  having  juris- 
diction of  the  subject-matter  in  dispute.  Any  relaxation  of,  or  devia- 
tion from,  the  established  practice  of  enforcing  a  compliance  with  such 
order,  in  its  spirit  and  letter,  would  not  only  produce  confusion  and  end- 
less litigation,  but  would  impair  the  authority  and  dignity  of  the  court; 
and  it  is  for  these  reasons,  as  well  as  to  maintain  the  rights  of  the  pre- 
vailing suitor,  that  enjoined  parties  are  liable  to  punishment,  even  where 
they  have  innocently  or  mistakenly  violated  an  injunction.  2  High, 
Inj.  §§  1416, 1417;  Walker,  Pat.  §  708  el  seq. 

The  combination  formed  by  the  agreement,  which  was  entered  into  by 
the  defendants,  was  and  is  avowedly  for  the  purpose  of  contesting  the 
validity  of  the  complainant's  patent,  and,  in  carrying  out  that  object, 
Eastman  has  been,  and  is  now,  openly  and  admittedly,  infringing,  and 
while  doing  so  has  received,  and  is  still  receiving,  aid,  assistance,  and 
encouragement  from  the  combination,  being  supported  and  indemnified, 
all  the  time,  out  of  the  common  fund.  The  defendants  are  active  mem- 
bers of  the  combination.  They  subscribe  to  its  fund,  and  expect  to  par- 
ticipate in  all  the  advantages  and  benefits  which  may  flow  from  its  use 
and  appropriation.  They  are,  under  the  shelter  thus  afforded,  making 
a  continued  resistance  to  the  complainant's  rights  under  the  patent,  after 
this  court  has  sustained  its  validity,  and  ordered  them  to  refrain  from  any 
further  infringement.  Such  conduct  is  in  disobedience  of  the  injunction 
in  its  spirit,  if  not  in  the  letter.  They  are  doing,  indirectly,  what  they 
have  been  commanded  not  to  do,  either  by  themselves,  or  through  the 
agency  of  others.  They  have  waged  a  prolonged  and  unsuccessful  contest 
in  this  court  against  the  patent,  and,  as  far  as  they  are  conceined,  the 
question  of  the  validity  of  the  patent  is  res  acfjudicoto,  and  they  are 
estopped  from  making  further  opposition  to  it,  except  in  accordance 
with  the  established  rules  of  procedure  in  such  cases.  They  have  also 
been  refused  a  rehearing  on  the  ground  of  newly-discovered  evidence, 
(see  12  Fed.  Rep.  108;)  and  are  now  attempting,  in  an  irregulai' way,  to 
nullify  the  decree  rendered  against  them,  and  are  virtually  disobeying 
the  writ  of  injunction.  It  is  impossible,  in  view  of  the  evidence,  to  see 
wherein  their  acts  differ,  in  principle,  from  direct  and  personal  infringe- 
ment. The  practical  effect  of  such  acts  is  the  same  in  either  case. 
Where  it  is  proved  that  what  a  party  does  is  done  for  the  purpose  and 
with  the  intent  of  aiding  infringement,  he  is  liable  under  the  doctrine  of 
contributory  infringement.  Snyder  v.  BunneU,  29  Fed.  Rep.  47;  Amer- 
ican  ChUonrTie  Supply  Co.  v.  McOready,  17  Blatchf.  291 ;  Schneider  v.  Pounir 
ney,  21  Fed.  Rep.  399. 

Nor  will  the  fact  of  new  evidence  or  defense,  or  the  advice  of  counsel, 
justify  the  conduct  of  the  defendants.  They  are  bound  to  obey  the  in- 
junction until  it  has  been  dissolved  or  modified;  and  they  cannot  be  al- 
lowed to  assume  the  province  of  the  court,  in  determining  whether  it  is 
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right  or  wrong.  PhiUipe  v.  OUy  of  Detroit,  8  Ban.  <fe  A.  150;  Wh^le  v. 
Hutchinson,  4  Blatchf.  190;  HamiUon  v.  Smona,  6  Biss.  77.  It  does 
not  follow,  because  Eastman  may  have  the  right  to  avail  himself  of  the 
new  evidence,  if  such  there  be,  or  to  set  up  new  defenses,  that  the  de- 
fendants can  be  permitted  to  do  so  in  this  indirect  manner.  A  breach 
of  an  injunction,  amounting  to  contempt,  may  be  committed  even  by 
aiding  one  who  acts  in  an  official  capacity  and  under  authority  of  law. 
Woodvxird  v.  Earl  Lhux)ln,  8  Swanst.  626;  2  High,  Inj.  §  1435.  The 
defendants  must  therefore  be  held  in  contempt,  but,  as  they  have  dis- 
claimed all  intention  to  violate  the  injunction,  and  have,  so  far,  purged 
themselves  of  a  wanton  and  willful  disobedience,  the  court  will  impose 
a  nominal  fine  of  $10  on  each  of  them;  and  it  is  further  ordered  that  they 
pay  the  costs  of  this  motion^  and  a  reasonable  counsel  fee. 


Bate  Refrigerating  Co.  v.  Gillett  and  others,  impleaded^  etc. 
{areua  Court,  D.  New  Jersey.    April  23, 1887.) 

PATEirrS  FOR  iNYBNTIOlTS—lKFRINOEinENT—lNJUVGTIOK— Breach— SAIiB. 

A  salt  was  broaght  against  several,  as  partners  in  the  steam-ship  business, 
to  recover  damages  for  the  infringement  of  a  patent  by  use  upon  one  of  their 
ships,  and  for  an  injunction.  While  the  action  was  still  pending,  they  sold 
out  their  business,  ships,  and  property  to  a  corporation,  which  assumed  all 
their  debts  and  liabilities.  After  the  sale,  the  corporation  was  not  made  a 
par^  to  the  suit;  but  the  suit  progressed  and  an  injunction  was  panted. 
Hdd,  that  the  corporation,  never  having  been  made  a  party  to  the  suit,  is  not 
bound  by  the  injunction;  and  neither  ft  nor  its  agents  can  be  punished  for 
refusal  to  obey  the  injunction. 

In  Equity. 

DickerBon  &  Dickerson,  for  complainants. 
John  R,  Bennetty  for  defendants. 
Lord,  Day  &  Lord,  for  Brown. 

Wales,  J.  This  is  an  application  for  an  attachment  for  contempt 
against  Vernon  H.  Brown,  who  is  the  accredited  agent  of  the  Cunard 
Steam-Ship  Company,  limits,  at  the  port  of  New  York,  and  has  the 
entire  control  and  management  of  its  business  at  that  place,  for  the  vio- 
lation of  an  injunction  granted  in  the  above  suit.  The  bill  in  this  cause 
was  filed  on  the  fifth  of  February,  1878,  against  the  Cunard  Steam-Ship 
Company,  which  was  impleaded  with  certain  individuals  named  therein, 
for  the  infringement  of  letters  patent  No.  197,314,  dated  November  27, 
1877*  for  "improvement  in  processes  for  preserving  meats  during  trans- 
portation and  storage."  The  answer  of  that  company  was  filed  on  the 
thirtieth  of  March,  1878,  and  a  decree,  sustaining  the  validity  of  the 
patent,  and  ordering  an  injunction,  was  entered  November  14,  1881, 
This  decree  was  vacated  on  September  29, 1882,  and  reinstated  March  29, 
1888. 
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At  the  time  of  filing  the  bill,  and  putting  in  the  answer,  the  Cunard 
Steam-Ship  Company,  as  it  was  then  known  and  called,  was  an  associa- 
tion or  partnership  of  four  persons,  transacting  business  under  the  name 
and  style  of  the  British  <fe  North  American  Royal  Mail  Steam-Packet  Com- 
pany, but  the  association  appeared  to  the  suit,  and  answerecf,  without 
taking  exception  to  the  misnomer.  The  Cunard  Steam-Ship  Company, 
Limited,  was  incorporated  on  the  twenty-third  of  May,  1878,  under  the 
British  Company  act  of  1862,  and  on  or  about  July  1,  1878,  succeeded 
to  the  property  and  business  of  the  British  &  North  American  Royal 
Mail  Steam-Packet  Company.  On  the  organization  of  the  incorporated 
company,  the  four  individuals,  constituting  the  old  association  or  partr 
nership,  became  four  of  the  six  shareholders  of  the  corporation,  and  were 
the  controlling  owners  and  managers  of  it.  Other  purchasers  of  shares 
came  in  afterwards;  so  that  prior  to  April  25,  1885,  the  partners  owned 
not  more  than  one-fourth  of  the  stock,  and  were  represented  by  only 
three  members  in  a  board  of  eight  directors. 

By  an  agreement  made  between  the  partnership  and  the  corporation,  at 
the  time  of  the  sale  and  transfer  of  the  partnership  property,  business, 
and  good-will,  the  corporation  agreed  to  '*pay,  satisfy,  and  discharge  all 
the  debts,  liabilities,  and  obligations  of  the  vendors  whatsoever,  and 
adopt,  perform,  and  fulfill  all  contracts  and  engagements  binding  on 
them,  and  at  all  times  keep  the  vendors  indemnified  against  such  debts, 
liabilities,  obligations,  contracts,  and  agreements,  and  against  all  actions, 
proceedings,  costs,  damages,  claims,  and  demands  in  respect  thereof." 

The  alleged  disobedience  of  the  injunction  was  the  transportation  of 
covered  meat  by  the  Pavonia,  one  of  the  vessels  of  the  Cunard  Steam-' 
Ship  Company,  Limited,  on  or  about  April  25, 1885.  The  Pavoma  was 
a  new  vessel,  built  by  the  corporation,  and  never  belonged  to  the  old 
partnership.  According  to  the  statement  of  Mr.  Brown,  the  company 
rented  certain  cubic  space  in  that  vessel  to  a  third  person,  at  so  much 
per  cubic  ton,  which  space  was  occupied  by  a  refrigerating  box  put  into 
the  vessel  by  the  shipper  at  his  own  expense,  in  which  box,  on  one  oc- 
casion, to-wit,  April  25,  1885,  he  shipped  covered  meat  in  a  manner 
claimed  to  be  an  infringement  of  the  complainant's  patent.  The  com- 
pany had  nothing  to  do  with  the  covering,  shipment,  or  caring  for  the 
meat,  except  that  the  ship's  tackles  hoisted  it  from  the  wharf  to  the  deck, 
and  that  a  certain  quantity  of  steam  was  furnished  from  the  vessel's  boil- 
ers to  compress  the  air  used  in  the  refrigerating  process.  The  use  of 
steam  for  compressing  air  in  the  refrigerating  process  is  not,  by  itself,  an 
infringement,  but  becomes  so,  it  is  claimed,  when  used  in  combination 
with  the  complainants'  process  for  preserving  meat.  It  is  not  claimed 
that  the  partners  sold  and  transferred  their  property  to  the  company,  or 
that  it  was  accepted  by  the  latter,  with  any  fraudulent  intent,  on  either 
^art,  to  evade  a  decree  in  this  suit;  nor  is  it  denied  that  the  complainant 
iad  knowledge  of  the  sale  and  transfer  at,  or  about,  the  time  they  were 
made.  Mr.  Brown  never  acted  as  agent  for  the  partnership.  He  was  ap- 
pointed agent  of  the  corporation,  on  October  1,  1.886. 

On  these  facts,  in  support  of  the  motion,  it  is  contended  (1)  that, 
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where  there  is  simply  a  transfer  of  all  its  property  and  business,  by  and  from 
the  individual  members  of  a  partnership  to  the  same  individuals  oi^i> 
ized  as  a  corporation,  the  corporation  is  immediately  and  directly  bound, 
and  becomes,  ipso  factOy  a  substituted  party  to  any  litigation  which  may 
be  pending  against  the  partnership;  (2)  that,  even  if  this  is  not  so  always, 
it  is  certainly  so  under  the  peculiar  circumstances  of  the  assumption  of 
obligations  which  exist  in  the  present  case,  and  in  which  the  corporation 
agrees  with  itself  to  fulfill  every  engagement,  and  to  perform  every  duty, 
of  the  old  partnership;  (3)  that  if  the  corporation  does  not  become,  by 
its  act  of  incorporation,  a  substituted  party  in  the  original  litigation,  yet 
it  is  so  far  affected  by  the  injunction  as  to  be  bound  by  it,  and  a  viola- 
tion of  such  injunction  by  it  is  to  be  treated  by  the.  court  in  the  same 
way  as  a  violation  by  the  original  party. 

The  Cunard  ^team-Ship  Company,  Limited,  is  not  and  never  was  a 
party  to  the  record  in  this  suit,  and  can  be  bound,  by  the  decree  rendered, 
only  as  a  privy  to  one  or  more  of  the  defendants  in  the  suit,  or  as  pur- 
chaser, pendente  lite,  A  judgment  binds  all  parties  to  the  record,  and  also 
those  whom  they  represent,  or  who  are  in  privity  with  them,  and  claim 
under  them.  By  "  privity  "  is  meant  the  mutual  or  successive  relationship 
to  the  rights  of  property;  and  therefore  a  judgment,  to  be  binding  on  one 
who  is  not  a  party  to  the  record,  must  bind  him  in  relation  to  some  spe- 
cific right  of  property  which  is  directly  aS'ected  by  the  judgment.  3 
Bouv.  Inst.  373;  1  Greenl.  Ev.  §  139;  Hmdv.  Haven,  52  N.  H.  162; 
Consolidated  Fruit-Jar  Co.  v.  Whitney ^  2  Ban.  &  A.  30^ 

The  interlocutory  decree  rendered  in  this  suit  is  against  the  parties 
defendant  on  the  record,  who  have  been  adjudged  guilty  of  the  tort  com- 
plained of  in  the  bill,  that  is,  of  acts  committed  by  them  prior  to  the 
filing  of  the  bill,  and  restrains  and  prohibits  any  repetition  by  them  of 
such  acts  m  the  future;  but  in  no  manner  does  it  relate  to,  or  affect  the 
title  to,  or  interest  in,  any  property  which  the  corporation  now  holds,  as 
vendees  of  the  defendants.  Identity  of  interest,  in  the  property  affected 
by  the  judgment,  makes  the  grantee  or  vendee  of  that  property  privy  to 
his  grantor  or  vendor,  whenever  the  sale  or  transfer  is  made  after  the  judg- 
ment has  been  rendered.  But  here,  the  corporation  acquired  all  its  rights 
of  property  before  the  decree  was  entered,  and  it  has  not  been  shown 
how,  or  in  what  way,  that  decree  concerns,  or  directly. afi'ects,  any  of  the 
property  which  was  assigned  or  transferred  T^y  the  partnership  to  the  cor- 
poration. Until  this  has  been  done,  the  corporation  cannot  be  said  to 
be  in  "privity"  with  the  defendants,  in  the  proper  sense  of  that  term. 
Tliis  is  not  the  case  of  a  fraudulent  transfer  of  property  to  avoid  the  effect 
of  a  decree.  Such  cases  have  occurred,  and  some  of  them  were  cited  on 
the  argument,  where  a  court  of  equity  was  able  to  see  through  the  dis- 
guise, and  to  disregard  it. 

In  Mayor  v.  Staten  Island  Ferry  Co.,  64  N.  Y.  622,  where  it  was  evi- 
dent that  the  transfer  was  colorable,  and  for  the  purpose  of  avoiding  an 
injunction,  it  was  not  allowed  to  prevent  the  issuing  of  an  attachment 
against  the  fraudulent  transferee.  So,  also,  the  .mere  change  of  the  cor- 
porate name,  or  the  consolidation  of  two  or  more  corporations,  will  not 
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prevent  *he  enforcement  of  legal  or  equitable  claims  against  the  respon- 
sible parties.  Broughton  v.  Pensacda,  98  U.  S.  270;  York  &  M.  L.  R. 
R.  Co.  V.  Winam.n  How.  40;  The  Key  (%,  14  Wall.  653. 

If,  even  in  the  absence  of  fraud,  it  could  be  made  to  appear  that  the 
original  partners  in  the  association,  who  voluntarily  appeared  to  this  suit, 
and  are  parties  of  record,  had,  on  the  twenty-fifth  of  April,  1885,  the 
controlling  management  and  direction  of  the  business  and  affairs  of  the 
Cunafd  Steam-Ship  Company,  Limited,  and  willfully  violated  the  injunc- 
tion, a  different  case  would  be  presented  from  the  one  now  before  the 
court,  and  there  might  be  less  doubt  of  the  propriety  of  granting  the  mo- 
tion. A  corporation  is  an  artificial  body,  and  there  is  no  identity  be- 
tween it  and  the  persons  who  compose  it.  Here  the  corporation  is  an 
entire  stranger  to  the  record,  and  the  admitted  facts  do  not  show  that 
pri^dty  in  interest  and  estate,  between  it  and  any  of  th|3  defendants  in 
the  suit,  which  is  necessary  to  bring  it  within  the  scope  of  the  decree. 

The  rule  of  lis  pendens  is  founded  on  constructive  notice  and  principles 
of  public  policy,  and  is  intended  to  operate  for  the  prevention  of  indefi- 
nite litigation,  in  reference  to  some  specific  thing.  It  b^ius  with  the 
service  of  a  summons  or  subpoena,  and  operates  from  that  time;  but  it 
is  notice  only  to  those  who  have  acquired  title  to,  or  interest  in,  the  prop- 
erty involved  in  the  litigation,  since  the  bringing  of  the  suit,  from  and 
under  a  party  to  the  record  against  whom  judgment  is  finally  rendered. 
One  who  buys  or  acquires  property  under  such  circumstances  becomes 
bound  by  the  judgment  against  the  party  from  whom  he  buys  or  acquires 
title,  so  far  as  the  judgment  affects  that  specific  property.  Ckmsolidated 
liruitrjar  Cb.  v.  Whitney^  ev^a;  Daniel  v.  Hodges,  15  Reporter,  634;  Green 
V.  Slaytery  4  Johns.  Ch.  38;  Leiich  v.  WeUs,  48  N.  Y.  686. 

In  the  last-cited  case,  the  rule  of  lis  pendens  is  characterized  as  being  a 
hard  one,  not  a  favorite  of  tlie  courts,  and  it  was  held  that  a  party  claim- 
ing the  benefit  of  it  must  clearly  bring  his  case  within  it.  As  the  corpo- 
ration was  not  the  purchaser  of  any  property  involved  in  this  suit,  it 
cannot  come  under  the  operation  of  the  rule. 

The  agreement  by  the  corporation,  to  pay  the  debts  and  fulfill  the  con- 
tracts of  the  partnership,  must  be  restricted  to  its  expressed  terms  and 
meaning,  and  these  do  not  extend  beyond,  or  embrace  more  than,  the 
payment  of  ascertained  amounts,  and  the  performance  of  contracts  and 
obligations  existing  at  the  time  the  agreement  was  made.  At  that  time 
the  partnership  owed  no  debt  to,  and  had  no  contract  with,  the  complain- 
ant. It  may  become  obligatory  upon  the  corporation  to  pay  the  dam- 
ages which  may  be  finally  awarded  against  the  partnership  in  this  suit, 
but  it  will  be  the  right  of  the  partnership  to  enforce  that  payment.  As 
to  the  complainants,  the  agreement  is  res  inter  aUos  acta. 

An  attachment  for  contempt  is  a  summary  proceeding,  and  the  writ  is 
granted  only  in  cases  which -are  free  from  any  reasonable  doubt  on  the 
law  or  the  facts.  0aUf(n7da  Paving  Cb.  v.  Molitor^  113  U.  S.  609, 5  Sup. 
Ct.  Rep.  618. 

The  motion  is  refused. 
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Kittle  v.  De  Graaf  and  others. 
{drcuU  Court,  8.  J>.  ITm  York.    May  7, 1887.) 

PATBNTS  fob  InYBKTIONB  — iNFBIKGEUSHT—lNJUNCnOir— EZFXBATIOir  OF  PaT 
BNT. 

It  l8  no  ground  for  a  demurrer  to  a  bill  for  infringement  of  a  patent  tliat  tlie 
patent,  at  the  time  of  filing  the  bill,  had  onlv  21  days  to  run,  when  by  the  rules 
of  courts  an  injunction  if  applied  for,  could  have  been  granted  within  4  days, 
and  would  thus  haye  had  17  days  to  run. 

In  Equity.     Demurrer  to  bill.        ' 

Jamea  P.  Poster  and  Charles  N.  Judson^  for  complainant 

James  A.  Whitney  and  Frederick  A.  Bumham^  for  defendants. 

CoxE,  J.  This  is  an  equity  action  for  infringement,  "the  bill,  mutatis 
mutandis^  is  in  the  usual  form.  The  principal  grounds  of  demurrer  are— 
Mrsty  that  equity  has  no  jurisdiction,  for  the  reason  that  the  action  was 
commenced  21  days  prior  to  the  expiration  of  the  patent,  and  the  com- 
plainant has  ample  remedy  at  law;  second,  that  it  appears  from  the  bill 
that  the  complainant  has  been  guilty  of  laches  in  asserting  his  rights. 

As  the  patent  in  question,  and  the  conduct  of  the  complainant,  which 
is  now  the  subject  of  criticism,  were  recently  examined  by  this  court  in 
KMe  V.  HaUy  29  Fed.  Rep.  508,  care  should  be  taken  not  to  confound 
what  was  proved  in  that  action  with  what  is  alleged  in  this.  The  pres- 
ent controversy  should  be  confined  strictly  to  the  averments  of  the  bill, 
and  every  reasonable  inference  must  be  permitted  in  their  support.  LorHr 
hrd  V.  Clyde.  86  N.  Y.  384,  889. 

The  question  to  be  determined  is,  does  the  bill  upon  its  face  show  that 
the  court  is  without  jurisdiction?  or,  stated  in  another  form,  did  the 
bill,  when  placed  upon  the  files  of  the  court,  present  a  case  upon  which, 
if  uncontradicted,  the  complainant  would  be  entitled  to  the  relief  prayed 
for?  It  was  conceded  on  the  argument  that  the  fact  that  the  patent  ex- 
pired three  weeks  after  the  commencement  of  the  action  was  not  alone 
suflBcient  to  oust  equity  of  jurisdiction.  By  rule  36  of  this  court,  no- 
tices of  motion  are  to  be  served  at  least  four  days  before  the  hearing.  It 
is  entirely  clear,  therefore,  that,  had  a  notice  of  motion  for  a  preliminary 
injunction  been  served  with  the  subpoena  and  bill,  an  injunction  might 
have  been  granted,  and,  if  the  defendants  had  not  appeared,  it  probably 
would  have  been  granted,  and  would  have  remained  in  force  for  a  period 
of  17  days.  A  case  can  easily  be  imagined  where  the  protection  of  an 
injunction,  even  for  so  short  a  period,  would  be  of  vital  importance. 

As  the  allegations  of  the  bill  entitled  the  complainant  to  equitable  re- 
lief at  the  time  the  action  was  commenced,  though  only  for  a  short  pe- 
riod and  on  narrow  grounds,  the  cause  should  not  now  be  dismissed. 

It  is  thought  that  the  doctrine  laid  down  in  Clark  v.  Wooster,  119  tJ. 
8.  322,  7  Sup.  Ct.  Rep.  217,  is  conclusive  of  the  present  controversy. 
v.30p.no.9— 44 
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In  that  case  the  patent  expired  15  days  after  the  bill  was  filed.     The 
court,  at  page  325,  say: 

"If  the  case  was  one  for  equitable  relief  when  the  suit  was  instituted,  the 
mere  fact  that  the  ground  for  such  relief  expired  by  the  expiration  of  the  pat- 
ent would  not  take  away  the  jurisdiction,  and  preclude  the  court  from  pro- 
ceeding to  grant  the  incidental  relief  which  belongs  to  cases  of  that  sort.  This 
has  often  been  done  in  patent  causes,  and  a  large  number  of  cases  may  be 
cited  to  that  effect;  and  there  is  nothing  in  the  decision  in  Root  v.  Railtoay 
Co.,  105  U.  S.  189,  to  the  contrary." 

In  order  to  maintain  the  proposition  that  the  complainant  has  been 
guilty  of  such  laches  as  to  deprive  him  of  equitable  relief,  the  bill  is  in- 
terpreted as  alleging  that  the  defendants'  infringement  was  open  and  con- 
tinuous from  the  date  of  the  patent  to  the  commencement  of  the  action. 
It  is  sufficient,  upon  this  branch  of  the  cause,  to  say  that  it  is  thought 
that  this  is  not  a  fair  construction  of  the  bill.  Kaolatype  Oo.  v.  Soke,  30 
Fed.  Rep:  444'.  It  may  be  that  the  proof  will  disclose  facts  that  will 
require  a  dismissal  of  the  bill  upon  this  ground,  but  there  is  not  suffi- 
cient now  before  the  court  to  justify  such  action. 

The  demurrer  is  overruled,  the  defendants  to  answer  in  20  days. 


Kittle  v,  ScHNsmBR.    Same  «.  Willard.    Save  o.  Herts  and  others.    Same  «. 

Freeman  and  others. 

(Circuit  Court,  8.  D.  New  T<yrk,    May  7, 1877.) 

Coxe.  J.  The  decision  in  Kittle  y.  DeOrtiaf,  ante,  689,  disposes  of  these  causes 
also.  An  order  overruling  the  demurrer,  and  permitting  the  defendants  to  an- 
swer in  20  days,  should  be  entered  in  each  of  the  above-entitled  actions. 


Schumacher  and  another  v.  Schwencke,  Jr.,  and  another. 
(Circuit  Court,  8.  D.  New  York.    1887.) 

1.  Copyright— Painttno— Prints. 

Although  the  law  recognizes  a  distinction  between  a  painting  and  a  print, 
a  copyright  for  the  former  will  protect  its  owner  in  the  sale  of  copies  thereof, 
even  though  they  may  appropriately  be  called  prints,  and  a  party  who  copies 
such  copies  will  be  guilty  of  infringement. 

2.  Same — ^Publication  of  Copies— Abandonment  of  Coptrioitt. 

The  owner  of  a  copyrighted  painting  by  publishing  lithographic  copies 
thereof  does  not  lose  the  right  to  restrain  others  from  copying  these  copies. 

In  Equity. 

In  November,  1885,  this  cause  was  before  the  court  upon  a  tnotion 
for  a  preliminary  injunction.  25  Fed.  Rep.  466.  It  is  now  presented 
on  final  hearing,  the  facts  being  substantially  the  same  as  before.     The 
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defendants  do  not  reargue  the  questions  heretofore  passed  upon,  but 
rest  their  defense  upon  propos'tions  of  law  not  before  brought  to  the  at- 
tention of  the  court. 

Aif,gu8tm  T.  Gurlitz,  for  complainants. 

Louis  C.  Raegener,  for  defendants. 

CoxE,  J.  The  facts  out  of  which  this  controversy  arose  are  stated 
sufficiently  in  the  opinion  sustaining  the  motion  for  a  preliminary  in- 
junction. There  is  but  one  additional  piece  of  evidence  to  which  it  is 
necessary  to  advert.  It  now  appears  that  the  defendants  did  not  copy 
directly  from  the  painting,  but  from  lithographic  copies  thereof  put  in 
circulation  by  the  complainants.  The  original  painting,  which  is  the 
subject  of  the  copyright,  the  defendants  never  saw.  The  defendants  now 
contend — Firsts  that  the  law  recognizes  a  distinction  between  a  painting 
and  print,  and  a  copyright  for  a  painting  cannot  be  infringed  by  a  litho- 
graphic print  therof  which  is  itself  the  subject  of  a  copyright;  and, 
secondy  that  the  complainants,  having  published  a  large  number  of  litho- 
graphic copies  of  the  painting,  have  lost  the  right  to  restrain  others  from 
copying  these  copies. 

Although  the  precise  question  here  involved  does  not  seem  to  have 
been  the  subject  of  judicial  decision,  it  is  thought  that,  unless  the  intent 
and  purpose  of  the  statute  are  to  be  rendefed  nugatory,  but  one  answer  is 
possible.  The  complainants  have  a  valid  copyright  for  their  painting. 
This,  for  the  purposes  of  argument,  is  conceded.  What  benefit  is  thus 
secured?  Manifestly,  under  the  plain  language  of  the  law,  "the  sole 
liberty  *  *  *  of  copying  *  *  *  and  vending  the  same."  What 
the  complainants  and  the  defendants  have  done  is  to  make  and  sell  exact 
lithographic  copies  of  this  painting.  In  size,  design  and  coloring  they 
are  precisely  like  the  original,  so  that  a  few  feet  distant  it  is  almost  im- 
possible to  detect  any  difference  between  the  three.  The  complainants' 
copies  have  the  notice  required  by  law  printed  thereon.  It  would  be  a 
strained  construction  to  hold  that  the  statute  only  protected  the  sale  of 
copies  made  in  precisely  the  same  manner  as  the  original.  It  will  hardly 
do  to  say  that  a  water  color  is  not  infringed  by  an  oil,  or  a  crayon,  or  a 
lithographic,  fac-simile.  The  statute  is  not  so  technical.  Its  design  is 
to  give  substantial,  and  not  merely  a  fanciful  protection.  If  the  conten- 
tion of  the  defendants  is  well  founded,  the  complainants  gained  nothing 
by  their  copyright.  The  moment  they  sought  to  avail  themselves  of 
the  advantages  of  the  statute  bj'-  the  sale  of  copies,  that  moment  they 
lost  the  only  right  which  was  of  value.  It  was  abandoned  to  the  public. 
Thus  construed,  the  law  becomes  a  mere  abstraction,  affording,  in  cases 
like  this,  no  protection  whatever.  It  by  no  means  follows  from  the  fact 
that  the  law  recognizes  a  distinction  between  a  painting  and  a  print  that 
a  copyright  for  the  former  will  not  protect  its  owner  in  the  sale  of  copies 
thereof,  even  though  t^ey  may  appropriately  be  called  prints.  It  is  clear 
that  the  defendants  tire  wrong-doers.  They  have  invaded  the  complain- 
ants' territory.  They  have  copied  the  painting.  It  is  immaterial  how 
this  was   acwmplished,  whether  directly  or  indirectly.      They -tM*e 
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copied  a  lithograph  which  was  protected  by  the  complainants'  copyright, 
and  have  thus  attempted  unlawfully,  and  without  due  recompense,  to 
reap  the  fruits  of  the  complainants'  genius  and  enterprise. 
The  complainants  are  entitled  to  a  decree  for  an  injunction,  with  costs. 


The  Maggie  M. 
Robinson  and  others  v.  The  Maggie  M. 
(IHstriet  Court,  8.  D.  New  T&rk.    April  21, 1887.) 

1.  SmFPmG— Stowaqb— Damaqb  to  Goods— LBAKAos—PKRiiii  of  thb  Sbas. 
A  vessel  is  bound  not  only  to  stow  Koods  securely,  so  far  as  practicable, 
but  also  to  separate,  so  far  as  may  be,  such  as  are  liable  to  injure  each  other, 
through  accident,  in  severe  weather. 

9.  Bakb— Oasb  Statbd— Bubdbn  of  Proof. 

Two  tiers  of  oil  barrels  were  stowed  in  the  between-decks  in  front  of  and 
over  bales  of  cork.  The  barrels  got  adrift  in  severe  weather.  Some  were 
smashed,  otiiers  leaked,  and  the  bales  below  were  injured  by  oil.  Held,  that 
the  burden  of  proof  was  upon  the  vessel  to  show  that  the  injury  could  not 
have  been  avoided  by  reasonable  care,  both  as  respects  secure  stowage  of  the 
barrels,  and  the  separation  of  the  barrels  from  the  bales,  wth  reference  to  the 
liability  to  accident,  and  consequent  leakage.  NeitHer  satisfactorily  appear- 
ing upon  the  proofs,  the  vessel  was  held  liable  for  the  damage. 

In  Admiralty. 

Henry  Brodhead^  for  libelants* 

Oim,  Rives  <Ss  Montgomery ^  for  claimants. 

Brown,  J.  This  libel  was  filed  to  recover  damages  for  injuries  to  31 
bales  of  corks  out  of  a  shipment  of  114  bales,  brought  from  Seville  to 
New  York  by  the  bark  Maggie  M.,  in  the  autum  of  1885.  The  bales 
were  alleged  to  be  damaged  by  oil.  The  proof  shows  that  the  cork  bales 
were  stowed  in  the  lower  hold,  mostly  around  and  aft  of  the  main  hatch, 
and  extending  up  between  the  beams  of  the  open  betweeu-decks.  Im- 
mediately forward  of  the  main  hatch  were  stowed  two  rows  of  barrels, 
containing  olive  oil,  running  athwart  ships.  The  ship  experienced  some 
very  heavy  weather,  causing  great  rolling  of  the  vessel,  and  the  loss  of 
some  sails,  and  during  this  weather  the  pumps  began  to  bring  up  oil 
from  the  bilges.  Upon  arrival,  the  oil  barrels  of  the  forward  tier  were 
found  to  have  got  adrift,  and  their  contents  gone,  a  few  of  them,  being 
smashed  to  pieces. 

The  weight  of  proof  shows  that  most  of  the  bales  were  stowed  aft  of 
the  oil;  but  considering  not  only  the  positive  testimony  on  the  part  of 
the  libelants,  as  well  as  the  statements  of  two  of  the  claimants'  witnesses, 
I  think  that  some,  at  least,  of  the  bales  were  slowed  beneath  the  oil. 
There  is  nothing  inconsistent,  therefore,  in  the  theories  urged  on  both 
sides,  namely,  that  the  bales  that  came  out  first  were  uninjured,  which 
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may  have  been  those  taken  from  aft  of  the  main  hatch,  or  those  that  prOF- 
jected  between  or  above  the  beams;  and  the  testimony  of  the  libelant's 
witnesses  that  the  oil  ran  down  upon  the  bales  beneath  the  main  hatch; 
while  still  other  bales  may  also  have'  been  injured  by  the  rolling  of  the 
ship  after  so  much  oil  was. suddenly  set  free  in  the  rough  weather. 

While  the  proof  on  the  libelant's  part  is  very  indefinite  as  to  the  ex- 
tent of  the  damage,  it  is  impossible  to  doubt  from  the  testimony  that  the 
bales  were  damaged  to  some  extent  by  the  oil  that  came  from  the  broken 
barrels.  Quite  a  number  of  the  bides  are  described  as  "soaking  wet" 
with  oil,  so  that  the  oil  could  be  squeezed  out  of  them.  That  the  bar- 
rels were  broken  during  the  rough  weather,  and  in  consequence  of  it,  I 
have  no  doubt. 

The  only  questions  that  remain,  therefore,  are — Hrst^  whether  the  bar- 
rels of  oil  amid-ships  were  stowed  as  securely  as  by  reasonable  care  they 
might  and  should  have  been,  having  reference  to  the  contingencies  of  the 
voyage;  and,  secondly ^  whether,  in  view  of  the  injury  likely  to  arise  from 
any  leakage  of  the  oil,  or  any  breakage  of  the  barrels,  they  should  not 
have  been  stowed  further  away  from  goods  specially  liable  to  be  injured 
by  it. 

A  careful  reading  of  the  testimony  does  not  satisfy  me  on  either  of 
these  points.  While  the  gales  that  the  vessel  met  were  undoubtedly  se- 
vere, they  certainly  were  not  unprecedented;  nor,  so  far  as  I  can  perceive, 
is  any  justification  or  excuse  shown  for  stowing  the  oil  and  the  bales  of 
cork  so  near  together.  In  the  stowing  of  goods,  the  possibility  of  heavy 
weather  must  be  considered,  and  duly  provided  against;  and  equally  also 
the  effect  upon  other  parts  of  the  cargo,  if  oil  barrels  should  get  adrift. 
In  es^cepting  perils  of  the  seas,  the  owners  of  goods  do  not  take  upon 
themselves  the  consequences  of  a  want  of  reasonable  prudence  and  care 
on  the  part  of  the  ship.  The  vessel  is  bound  to  make  reasonable  provis- 
ion against  all  the  ordinary  contingencies  that  experience  shows  to  be 
likely  to  cause  damage.  She  must  stow  securely,  and,  so  far  as  possi- 
ble, keep  goods  well  separated  that  are  likely  to  injure  each  other  through 
accident  in  severe  weather.  The  latter  this  vessel  clearly  did  not  do,  and 
no  excuse  for  not  doing  it  appears.  The  Sabioncello^  7  Ben.  357.  The 
present  case  is  less  strong  for  the  vessel  than  that  of  the  case  last  cited. 
The  cases  of  The  Fern  Holme,  24  Fed.  Rep.  502;  The  BiLrmeaU,  13  Fed. 
Rep.  904;  The  Ohasca,  23  Fed.  Rep.  156;  The  Titania,  19  Fed.  Rep.  101; 
and  The  George  Heaton,  20  Fed.  Rep.  323, —  referred  to  by  the  claimants' 
counsel, — seem  to  me  substantially  different  in  the  circumstances  and 
the  proof. 

Not  being  satisfied  with  the  sufficiency  of  the  ship's  proofs  to  clear  her 
in  the  above  respects,  and  the  burden  being  upon  her,  I  must  allow  a 
decree  for  the  libelantS|  with  costs. 
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Thx  Alvbga.^ 

Wbibenbebq  and  others  v.  Thx  Alvbga* 

(DUtrid  Court,  B,  D.  Penntyhania.    March  1, 1887.) 

Smppma— Rbpazbs— Pbefebbsd  Shifwbioht— Fraud. 

Money  paid  by  a  shipwright  to  the  master  of  a  ship  ondergoing  repairs,  for 
services  connected  with  the  contract  for  making  such  repairs,  wilTbe  dedacted 
from  the  shipwright's  claim,  although  all  the  repairs  made  were  necessaiy, 
and  the  charges  therefor  reasonable. 

In  Admiralty.     Rule  to  show  cause  why  decree  should  not  be  set 
aside. 
ChoM.  Oibbcnif  Jr.^  and  Edmund$  dt  Driver^  for  libelants. 
John  Q.  Lane^  for  respondents. 

BuTLicR,  J.  A  decree  was  r^ularly  entered  in  this  case,  founded  on 
the  admissions  contained  in  the  answer.  The  answer  was  by  the  mas- 
ter, who  was  also  a  part  owner.  Subsequently,  other  part  owners,  hav- 
ing the  principal  interests,  applied  to  have  the  decree  opened,  alleging 
in  substance,  that  it  was  obtained  through  collusion  between  the  libelant 
and  the  master,  A  rule  to  show  cause  was  granted;  and  this  rule,  with 
the  testimony  taken  under  it,  is  now  up  for  consideration.  Nothing  else 
is  involved.  The  question  of  jurisdiction,  sought  to  be  raised,  comes  too 
late;  and  nothing  else  need  be  said  about  it.  A  careful  examins^on  of 
the  testimony  has  failed  to  satisfy  me  that  any  collusion  existed.'  The 
repairs  were  necessary,  and  properly  made.  There  was  no  motive  for 
the  fraud  charged.  If  the  master  received  a  consideration  for  giving  the 
work  to  one  shipwright  rather  than  another,  he  did  wrong,  and  may  be 
compelled  to  account  for  what  he  thus  received.  It  does  not  appear  that 
the  charge  for  repairs  was  unreasonable,  or  that  any  injustice  was  done 
the  ship  by  awarding  the  work  to  those  who  performed  it.  The  decree 
must  therefore  stand. 

The  libelant  has,  however,  charged  the  vessel  with  $800.99  morethaa 
he  actually  advanced  for  repairs.  It  is  true  he  handed  this  sum  over; 
but  it  was  immediately  returned,  pursuant  to  previous  understanding. 
It  was  an  abatement  made  by  the  shipwright  in  his  favor,  as  an  addi- 
tional compensation  for  his  services.  The  vessel  should,  however,  have 
been  given  the  benefit  of  it.  The  libelant  occupied  the  position  of  its 
fiscal  agent,  for  the  time,  and  is  entitled  to  be  repaid  only  what  he  ad- 
vanced and  disbursed,  with  the  customary  interest.  To  allow  one  occu- 
pying his  position  to  enter  into  such  arrangements  for  his  own  benefit 
would  be  wrong  in  principle  and  dangerous  in  practice.  The  decree 
must  be  reduced  to  this  extent,  leaving  it  stand  for  $7,170.01. 

I  Reported  by  C.  Berkeley  Taylor,  Esq.,  of  the  Philadeiphla  bar. 
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Guy  and  others  v.  Citizens'  Mut.  Ins.  Co. 

(District  Court,  8.  D.  Alabama.    I^ebruary  23, 1887.) 

MABniTB  Insurance— Loss— Sbawobthiness— Pleading. 

In  an  action  on  a  marine  policy,  unseaworthiness  is  a  matter  of  defense,  and 
must  be  pleaded  and  proved  by  the  insurer.  The  presumption  is  in  favor  of 
seaworthiness,  and  the  libelant,  suing  to  recover  a  loss  sustained  by  a  peril 
of  the  sea  Covered  by  his  policy,  need  not  allege  in  his  pleading  that  the  im- 
plied warranty  of  seaworthiness  was  complied  with. 

In  Admiralty.     Suit  on  policy  of  marine  insurance.     The  facts  are 
sufficiently  stated  in  the  opinion. 
R.  H.  darke,  for  Guy,  Bevan  &  Co. 
/.  L,  &  G,  L.  Smithf  for  the  insurance  company. 

TouLMiN,  J.  By  the  law  of  marine  insurance  there  is  an  implied 
warranty  in  every  insurance  of  a  ship,  and  in  every  voyage  policy,  that 
the  vessel  shall  be  seaworthy;  by  which  is  meant  that  she  shall  be  in  a 
fit  state  as  to  repairs,  equipment,  and  crew,  and  in  all  other  respects,  to 
perform  the  voyage  insured,  and  to  encounter  the  ordinary  perils,  at  the 
time  of  sailing  upon  it;  and,  if  she  is  not  seaworthy  for  the  voyage, 
there  is  a  breach  of  the  implied  warranty.  1  Pritch.  Adm.  Dig.  p.  987, 
§  1242;  Id.  p.  988,  §  1249. 

It  is  held  that  breaches  of  warranty  are  matters  of  defense,  and  must 
be  pleaded  by  the  insurer.  I  have  found  no  case  exactly  like  the  one 
we  are  considering,  but  I  find  cases  that  I  think  are  analogous,  and  are 
controlled  by  the  same  principles.  For  instance,  in  an  action  on  a  life 
policy,  a  condition  of  which  was  that  the  person  whose  life  was  insured 
had  not  been  afflicted  with  certain  specified  disorders  or  any  other  com- 
plaint, the  company  pleaded  that  the  assured  had,  at  the  time  of  the 
issue  of  the  policy,  symptoms  of  disease  of  the  stomach.  Here  was  an 
express  warranty  that  the  person  whose  life  was  insured  was  not  afflicted 
with  any  complaint.  The  company  claimed  he  was  afflicted,  and  that 
there  had  been  a  breach  of  such  warranty,  and  this  was  pleaded  in  de- 
fense. So  in  an  action  to  recover  the  amount  of  a  life  policy,  where  the 
stipulations  were  that  the  insured  should  be  of  sober  and  temperate 
habits.  Here  again  was  an  express  warranty.  The  company  pleaded, 
as  a  matter  of  defense,  denying  the  sober  and  temperate  habits  of  the  in- 
sured. Now,  these  were  cases  of  express  warranty.  Why  should  a 
different  rule  obtain  in  a  case  of  implied  warranty?  I  am  of  opinion 
that  it  does  not. 

Here  the  assured  sues  to  recover  on  a  marine  policy  of  insurance  on  a 
cargo  of  lumber.  He  declares  that  the  defendant  issued  a  policy  to  him 
covering  all  risks  and  perils  of  the  sea  to  such  cargo,  on  a  voyage  from 
one  given  port  to  another;  that  such  insurance  took  effect  or  attached; 
and  that  said  cargo  was  lost  by  a  peril  of  the  sea  on  the  voyage  named. 
This  makes  out  a  jytinia  facie  case,  and  entitles  the  assured  to  recover. 
But  the  insurer  says,  in  answer  to  the  case  made : 
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''It  is  true  such  policy  was  issued,  and  that  the  cargo  has  been  lost  by  the 
perils  of  the  sea;  but  it  would  not  have  been  lost  if  the  vessel  had  been  sea- 
worthy. There  was  an  implied  warranty  that  the  vessel  was  seaworthy, 
and  it  was  not  so.  There  has  been  a  breach  of  such  warranty,  and  you  are 
therefore  not  entitled  to  recover." 

The  ship  is  prima  facte  to  be  deemed  seaworthy.  1  Pritch.  Adm.  Dig. 
p.  994,  §  1311. 

Her  unseaworthiness  is  a  matter  of  defense,  and  it  devolves  upon  the 
.  inburer  to  plead  it,  and  the  onus  is  on  him  to  prove  it.  Id.  p.  994.  § 
1308;  Id.  p.  995,  §  1313.  The  law  presumes  the  ship  to  be  seaworthy, 
and  libelant  need  not  in  his  pleading  allege  any  matter  of  fact  which  the 
law  presumes  in  his  fevor,  or  as  to  which  the  burden  of  proof  lies  on  the 
other  side.     2  Pritch.  Adm.  Dig.  p.  1591,  §  1218. 

It  has  been  held  by  the  supreme  court  of  Alabama  that,  in  an  action 
on  a  policy  of  marine  insurance,  a  complaint  which  fully  complies  with 
all  the  requisites  of  the  prescribed  form  in  the  Code  is  sufficient.  This 
form  does  not  contain  an  allegation  of  the  seaworthiness  of  the  vessel, 
and,  if  this  is  sufficient  in  a  suit  at  common  law,  what  more  can  be  re- 
quired by  the  simple  rules  of  pleading  that  obtain  in  courts  of  admiralty, 
which  pay  so  little  regard  to  technical  rules  of  pleading?  Phcenix  Ins. 
Oo.  V.  Moog,  78  Ala.  284;  2  Pritch.  Adm.  Dig.  p.  1590,  §  1201,  and  foot- 
note 394. 

The  exceptions  are  overruled. . 


The  Rob  Roy. 

{Distriei  Court,  W.  J>.  Tennessee.    March  36, 1887.) 

IfABiTiMa  Lusns—Sbamien's  Wages— Set-Ofv—Pathbnts  m  Chaboks  fob 
Whisky  and  Tobacco. 

Where  a  settlement  was  made  with  one  of  the  crew,  and  excessive  charees 
were  made  for  whisky  and  tobacco  famished  at  the  bar  of  the  boat,  held,  that 
a  court  of  admiralty  would  not  sanction  the  settlement  or  the  charges,  but 
would  reduce  the  set-off  to  a  reasonable  allowance  for  these  articles. 

In  Admiralty. 

Hu  C.  Anderson^  for  libelant. 

H.  G.  Warinner^  for  claimant. 

Hammond,  J.,  (praOy.)  This  man  was  under  the  protection  of  the 
master,  and  his  wages  cannot  be  paid  in  chips  and  whetstones.  The 
master  will  not  be  permitted  to  keep  a  store  or  bar,  and  tempt  the  crew 
to  indulge  in  whisky  and  tobacco,  or  other  like  articles,  at  whatever  price, 
and  to  whatever  extent,  they  may  be  induced  to  spend  their  wages  with 
the  boat  or  bar.  If  this  were  permitted,  the  owner  or  master  could  very 
readily  absorb  the  wages,  and,  by  extravagant  prices  and  abundant  sales, 
compel  the  crew  to  work  for  less  than  their  contract  wages.     The  con- 
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tract  for  wages  and  setUements  made  are  subject  to  the  supervision  of  the 
court,  and  it  will  not  toierate  such  practices.  It  is  larue  allowances  of 
grog  are  made  for  seamen,  and  we  do  not  proceed  upon  any  temperance 
theories  of  prohibition,  as  suggested  by  counsel;  but  these  allowances 
are  usually  a  part  of  the  supplies  furnished  to  the  seaman,  like  his  food; 
and  it  is  quite  another  thing  to  carry  a  bar,  and  tempt  the  improvident 
and  intemperate  seaman  to  indulge  his  appetite  for  the  profit  of  the  mas- 
ter, the  owner,  or  the  bar-keeper,  to  say  nothing  of  the  danger  to  safe 
navigation  by  such  practices,  and  the  morals  of  it.  The  court  will  pro- 
tect the  seaman,  against  the  master  and  owners,  from  the  reduction  of 
his  wages,  or  their  wasteful  expenditure  upder  such  temptations.  Only 
a  reasonable  allowance  can  be  credited,  and  I  will  credit  that  amount 
which  this  libelant  has  expressed  a  willingness  to  allow,  although  I 
think  that  extravagant;  but  the  proof  is  very  unsatis&ctory,  and  I  do 
not  know  how  otherwise  to  determine  it.  The  claimant  here  was  him- 
self substantially  the  master,  and  the  bar  belonged  to  him.  He  had  a 
traveling  theater  or  variety  show  afloat  with  the  boat,  and  the  character 
of  the  enterprise  was  calculated  to  allure  this  already  intemperate  mate 
to  indulge  freely  and  waste  his  money.  No  court  of  admiralty  should 
sanction  such  charges,  and  I  am  almost  inclined  to  disallow  them  alto- 
gether; but  forbear  to  go  that  far,  as  we  are  not  engaged  in  any  punish- 
ment or  discipline  of  tibe  master  in  this  proceeding,  but  only  in  enforc- 
ing a  contract  between  the  parties. 


BuBDBTT  and  another  v.  Williamb  and  others. 
(Dktrtei  Oaurt,  D.  ChmnseUcut    May  4, 1887.) 

L  ImPAUT-— COZTFRAGTB— AvOmAHCB— MlSRBPBESBirrATIOir  OF  AOB— ESTOPFBIi. 

A  minor's  fraudulent  misrepresentation  to  a  shipping  commissioner  for  a 
vessel  that  he  is  of  age,  does  not  estop  him  from  avoiqing  his  written  con- 
tract for  compensation,  and  recovering  pay  on  a  quantum  meruiL^ 

>An  infiuit  who  secures  and  retains  personal  property  of  an  adult,  who  has  acted  in 
good  faith  and  exercised  care  and  diligence,  on  a  contract  obtained  by  a  false  represen- 
tation that  he  is  of  full  age,  is  liable  for  the  yalne  of  the  property  on  account  of  his 
fraud.  Rice  t.  Bover,  (Ind.)  9N.  B.  Rep.  420.  In  such  a  case,  the  fraud  justifies  the 
rescission  of  the  sale ;  and  if  the  infant  has  di8i>osed  of  the  goods,  his  yendor  can  replevy 
them,  unless  the  infant's  yendee  can  show  that  he  was  a  bonajide  purchaser.  Neff  y. 
Landis,  (Pa.)  1  Atl.  Rep.  177.  But  in  an  action  in  the  nature  oi  attumjmt  to  recover  the 
value  of  goods,  not  necessaries,  sold  and  delivered  to  an  infant,  he  is  not  estopped  to 
set  up  his  infancy  as  a  defense  by  the  fact  that,  at  the  time  of  the  sale,  he  represented 
himsdf  to  be  of  age,  and  the  goods  were  sold  to  him  on  the  faith  of  such  representa- 
tiona.  Conrad  v.  Lane.  (Minn.)  4  N.  W.  Rep.  6d5.  The  officer  taking  the  acknowledg- 
ment of  a  deed  is  not  an  agent  of  the  vendee  so  as  to  render  a  representation  in  a  mi- 
nor's presence  to  the  officer  taking  the  acknowledgment  of  a  deed  of  which  she  was  a 
grantor,  that  she  is  of  age,  the  grantee  not  being  present,  a  fitlse  representation  of  her 
age  to  the  grantee,  that  will  estop  her  from  avoiding  the  contract  and  suing  to  set 
■side  the  deed  ;  neither  is  there  any  presumption  that  the  grantee  took  the  property  on 
the  implied  repres«aiUtion  tliat  she  was  of  age.    Vogelsang  v.  Kull,  (Tex.)  3  S  W.  Rep. 
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2.  Same— Rattpication. 

Four  months  after  comiiig  of  age  a  minor  filed  a  petition  to  become  co-libel- 
ant  in  a  libel  by  certain  seamen  of  a  vessel,  under  their  written  contract  for 
wages,  in  whidi  petition  nothing  was  said  in  regard  to  his  minority.    It  ap- 

E eared  that  ha  was  neither  intelligent  nor  provident,  but  that  having  heard  that 
is  associates  had  brought  a  suit  for  wages,  obtained  the  services  of  the  law- 
yer who  was  acting  for  the  rest.  Held,  that  there  was  not  sufficient  evidence 
of  intelligent  action  to  show  a  ratification  of  the  contract. 

In  Admiralty.     Libel  in  personam  to  recover  seamen's  wages. 
E,  L.  Barney,  for  libelant. 
Samvd  Park,  for  respondents. 

Shipman,  J.  Thomas  J.  Kelly,  a  seaman,  filed  his  petition  on  Feb- 
ruary 10, 1886,  to  become  a  co-libelant  in  the  above^entitled  case.  Bur- 
deU  V.  WiUiama,  27  Fed.  Rep.  113.  On  January  20,  1887,  he  amended 
his  petition,  and  alleged  that  he  was  a  minor  when  the  shipping  articles 
were  signed,  and  when  the  voyage  ended,  and  prayed  for  a  reasonable 
compensation  for  his  services.  He  was  bom  October  8,  1864,  and  be- 
came of  age  four  months  before  his  original  petition  was  filed.  When 
he  agreed  to  ship,  he  told  the  shipping  commissioner  in  the  city  of  New 
York  that  he  was  of  age.  He  was  on  board  the  Era  17}  months,  and, 
if  no  contract  had  been  made  with  the  owners,  wages  at  the  rate  of  $18 
per  month  would  be  a  proper  compensation  upon  a  quantum  meruit.  He 
made  no  demand  for  wages  at  the  end  of  the  voyage.  His  fraudulent 
misrepresentation  to  the  shipping  commissioner  does  not  estop  him  from 
avoiding  his  written  contract  in  regard  to  compensation.  Conroev.  Bird- 
sail,  1  Johns.  Cas.  127.  I  do  not  find  that  he  affitmed  the  contract  by 
his  petition  to  become  a  co-libelant,  which  was  filed  four  months  after 
he  became  of  age,  and  in  which  nothing  was  alleged  in  regard  to  his 
minority.  He  is  not  an  intelligent  or  a  provident  person.  He  is  a  sailor 
who,  having  heard  that  his  associates  had  brought  a  suit  for  wages,  ob- 
tained the  services  of  the  same  lawyer  who  was  acting  for  the  rest,  and 
probably  made  no  other  statement  of  his  case.  In  order  to  find  a  ratifi- 
cation within  four  months  after  a  person  had  attained  his  majority,  there 
should  be  more  evidence  of  intelligent  action  than  there  is  in  this  case. 

He  is  entitled  to  wages  for  17}  months,  at  818  per  month,  less  the  sum 
of  $105.31  received  by  him  from  the  owners,  the  balance  being  $209.67, 
with  interest  from  January  20,  1887,  and  costs  upon  the  amended  peti- 
tion from  the  same  date.  Oammdl  v.  Skinner ^  2  Gkdl.  46;  Remsdaer 
Glass  Factory  v.  Reid,  5  Cow.  687. 


Digitized  by 


Google 


the  dictator.  699 

The  Diotatob.* 

Stbeet  and  others,  Agents,  v.  Ashlet  Phosphate  Co. 

(DUirict  Court,  South  Carolina.    March  81, 1887.) 

1.  Admiraltt— Pleadino— DeniIal. 

An  answer  must  admit  or  deny  each  allegation  of  the  libel,  in  order  that 
the  libelant  may  know  what  issues  he  must  meet.  The  omission  to  notice  an 
allegation  in  the  libel  does  not,  as  in  code  pleading,  admit  it. 

2.  Same— Exceptions. 

Exceptions  should  not  be  general,  they  should  briefly,  but  clearly,  specify 
by  line  and  page  the  points  excepted  to. 

In  Admiralty.     Libel  in  personam  for  demurrage. 
Motion  by  libelants  that  the  answer  be  amended. 
Bryan  do  Bryan,  for  libelants. 
Hayne  &  Fvckea,  for  respondents. 

SiMONTON,  J.  The  libel  set  out  in  distinct  articles  the  several  facts 
upon  which  the  libelant  relied.  The  answer,  following  the  form  used 
in  civil  proceedings  under  the  state  Code  of  Procedure,  ignored  the  alle- 
gations of  the  first  and  second  articles  of  the  libel.  The  libelant  files 
his  exceptions  to  the  answer  as  incomplete,  and  not  responsive.  Our 
rule  (No.  1,  district  court)  requires  that  the  libel  must  state  plainly  the 
facts  on  which  relief  is  sought.  "The  adverse  party  must  understand 
what  is  the  precise  charge  which  he  is  required  to  answer,  and  make  up 
an  issue  directly  on  the  charge."  Ben.  Adm.  §  372.  For  the  same 
reason,  the  answer  must  admit  or  deny  each  allegation  of  the  libel,  in 
order  that  the  libelant  may  know  what  issues  he  must  meet.  It  is  best 
to  answer  the  articles  in  the  order  in  which  they  are  stated.  The  omis- 
sion to  notice  an  allegation  of  the  Jibel  does  not,  as  in  code  pleading,  ad- 
mit it.  The  mode  of  exception  to  the  form  of  allegations,  either  in  the 
libel  or  in  the  answer,  is  regulated  by  our  rule  41.  "The  exceptions 
shall  briefly  and  clearly  specify  the  paiis  excepted  to  by  line  and  page 
of  the  papers  in  the  clerk's  office."  A  general  exception  as  to  form  will 
not  be  allowed.  The  precedent  suggested  by  Mr.  Benedict  (Adm.  669) 
will  be  followed  in  this  court. 

Let  the  answer  be  amended. 

1  Reported  by  Theodore  M.  Etting,  Esq.,  of  the  Philadelphia  bar. 
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The  Paibfield. 
^  The  Mary  Odell. 

Estill  and  others  t^.  The  Fairfield,  etc* 
District  Court,  8.  D,  Georgia,  E.  D.    February  32, 1887.) 

1.  Salvage— Aba»donmkni>—Rbmuweration. 

Where  a  schooner  is  run  aground  on  an  exposed  bank,  six  miles  out  to  sea, 
begins  to  pound  heavily,  and  is  abandoned  by  the  master  and  crew,  and  is 
found  by  another  vessel  the  next  day  eleven  miles  out  to  sea,  and  drifting 
seaward,  abandoned,  with  the  hatches  open,  and  the  waves  dashing  over  the 
deck,  and  in  danger  of  filling,  she  is  derelict,  notwithstanding  the  master  may 
have  intended  to  return  to  her. 

2.  Same— Amount  Allowed— Remui<(eration. 

"The  principles  on  which  the  court  of  admiralty  proceed,  load  to  a  liberal 
remuneration  m  salvage  cases;  for  they  look  not  merely  to  the  exact  oiLanium 
of  service  performed  in  the  case  itself,  but  to  the  general  interest  of  Uie  navi- 
gation and  commerce  of  the  country,  which  are  generally  protected  by  exer- 
tions of  this  nature. "  Lotd  Stowell. 
8.  Sams. 

Five  hundred  dollars  allowed  in  this  case  fo£  salvage  seryices. 
(Syllabus  by  the  Court,) 

In  Adiriiralty^     Libel  in  rem  for  salvage  services. 
Lesier  &  Ravenel,  for  libelant. 
George  W.  Ovoem^  for  claimant. 

Speer,  J.  On  the  twenty-ninth  day  of  October,  1886,  the  pilot-boat 
Mary  Odell,  W.  J.  Thompson,  master,  was  cruising  off  the  mouth  of 
the  Savannah  river.  About  10  miles  north-east  of  Tybee  light  the  Mary 
Odell  sighted  a  schooner  drifting  out  to  sea.  The  schooner  was  aban- 
doned, though  not  damaged.  There  was  no  one  aboard  of  her.  The 
pilot  boat  hauled  up  for  her,  and  having  boarded  her,  found  that  she 
was  the  Fairfield,  of  Wilmington,  North  Carolina,  with  a  cargo  of  rough 
rice.  A  portion  of  the  crew  of  the  Mary  Odell  was  put  aboard  of  her, 
and  she  was  carried  into  the  harbor  of  Savannah,  and  she  was  there  libeled 
for  salvage,  and  with  her  cargo  was  sold  by  the  United  States  marshal, 
bringing  altogether  the  sum  of  $2,061.51.  Joseph  A.  Roberts,  a  ship- 
ping merchant  of  Savannah,  for  the  owners  of  the  Fairfield,  filed  a  claim 
to  the  proceeds  arising  from  the  sale,  and  the  question  to  be  determined 
is  what  amount  of  salvage  shall  be  allowed  the  owners  and  crew  of  the 
Mary  Odell. 

There  is  no  serious  dispute  about  the  facts.  It  appears  from  the  tes- 
timony of  the  master  of  the  Fairfield  that  he  left  the  Savannah  river  with 
a  crew  of  negroes  and  a  negro  pilot;  that  his  pilot  ran  him  aground  about 
six  miles  from  Hilton  Head,  at  a  place  which  another  witness,  Sisson, 
the  light-keeper  at  Hilton  Head,  testified  was  the  outer  edge  of  the  Gas- 
ton bank;  that  his  vessel  began  to  pound  pretty  heavily,  and  that  his 
crew  at  once  announced  their  intention  to  leave  him,  and  go  ashore. 
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He  tried  to  get  them  to  help  him  put  the  hatches  down,  but  thev  re- 
fused. He  had  but  one  boat;  of  this  they  took  possession.  Fearing 
to  be  left  alone  on  his  schooner,  he  went  in  the  boat  with  his  crew.  He 
left  the  schooner  aground,  first  dropping  the  anchor,  fle  left  when  the 
sun  was  about  "half-hour  high."  He  got  ashore  between  8  and  9  o'clock 
that  night;  that  he  applied  to  the  keeper  of  the  light-house  the  next 
morning  to  lend  him  a  glass  so  that  he  might  see  his  schooner,  and  also 
a  chart.  This  testimony  as  to  his  conversation  with  the  light-keeper  is 
corroborated  by  the  latter.  The  testimony  of  the  persons  on  board  the 
pilot-boat  is  to  the  effect  that  when  they  boarded  the  Fairfield  she  was 
four  miles  east  of  the  Gaston  bank.  She  had  dragged  her  anchor,  or  it 
had  been  loosed  by  the  rising  of  the  tide.  The  schooner  was  in  seven  or 
eight  fathoms  of  water.  When  they  boarded  her,  about  11  miles  from 
land,  her  hatches  were  not  down,  the  waves  were  dashing  upon  the  deck, 
and,  being  without  control  and  loaded,  she  was  liable  to  fiU  at  any  time. 
It  will  be  understood  that  this  was  on  the  Atlantic  ocean,  and  "outside," 
and  in  a  rather  lonely  portion  of  the  coast,  and  the  schooner  was  drift- 
ing out  to  sea. 

I  think  the  Fairfield  was  clearly  derelict.  The  definition  given  by  Sir 
Leoline  Jenkins,  when  he  says  that  derelicts  are  "boats  or  other  vessels 
forsaken  or  found  on  the  seas,  without  any  person  in  them,"  is  pro- 
nounced by  Mr.  Justice  Story  the  true  definition  in  its  most  broad  and 
accurate  sense.  Eowe  v.  The  Brig^  1  Mason,  374.  This  is  practically 
approved  by  the  supreme  court  of  the  United  States  in  The  Laura,  14 
WaU.  344,  where  they  cite  an  opinion  of  the  eminent  Dr.  Lushington, 
where  he  says: 

"It  may  be  perfectly  true  that  the  master  and  these  fifteen  men,  when  they 
had  got  on  board  the  Young  Frederick*  and  were  sailing  away  to  Yarmouth, 
intended,  if  possible,  to  employ  steamers  to  go  and  rescue  the  vessel,  which 
was  at  no  great  distance.  But  is  not  that  the  case  eveiy  day?  A  master  and 
crew  abandon  a  vessel  for  the  safety  of  their  lives.  He  does  not  contemplate 
returning  to  use  his  own  exertions;  but  the  master  hardly  ever  abancLons  a 
vessel  on  the  coast  without  the  intention,  if  he  can  obtain  assistance,  to  save 
bis  vessel.    That  does  not  take  away  from  the  legal  character  of  derelict." 

The  outrageous  conduct  of  the  crew  of  the  Fairfield  the  night  before, 
and  the  absolute  helplessness  of  the  master,  whp  was  but  little  more  than 
a  boy,  afforded  but  little  hope  that  he  could  have  r^ained  the  deck  of 
his  vessel.  He  could  not  make  her  out  from  the  shore  the  next  morn- 
ing without  the  use  of  the  glass.  There  was  no  help  at  hand,  and  I 
think  it  is  very  doubtfiil,  whether  in  an  open  boat,  he  could  have  reached 
the  schooner,  which,  by  ^1  accounts  was  at  least  11  miles  out  to  sea, 
and  drifting  further  every  moment.  Nor  could  he  have  navigated  her 
without  assistance.  There  is  no  evidence  that  he  had  any  means  what- 
ever of  reaching  the  vessel  save  his  boat;  and  after  his  abandonment  by 
his  crew,  he  had  no  one  to  depend  on  but  himself.  Those  who  are 
familiar  with  the  desolate  and  lonely  shores  upon  which  the  hard  fortune 
of  the  Fairfield's  master  had  cast  him,  and  who  understand  that  the  class 
upon  whom  he  must  of  necessity  rely  for  help,  while  singularly  expert 
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in  the  management  of  a  canoe  or  dug-out  on  interior  waters,  have  a 
wholesome  indisposition  to  brave  the  rollers  of  the  Atlantic  outside,  can 
well  appreciate  his  helplessness.  While  his  vessel  may  not  have  been 
derelict  the  evening  before,  and  as  long  as  the  ^^animus  revertmdi^  was 
reasonable  and  practicable  of  performance,  the  next  morning  it  was 
clearly  derelict,  and  but  for  the  fortunate  interposition  of  the  Mary  Odell 
would  in  all  likelihood  soon  have  foundered. 

The  rate  of  salvage  remains  to  be  determined.  There  seems  to  be  on 
this  subject  no  fixed  rule  nor  binding  precedent  in  admiralty,  and  the 
reward  in  derelict  cases  should  generally  be  governed  by  the  same  prin- 
ciples as  in  other  salvage  cases,  viz.,  in  proportion  to  danger,  to  prop- 
erty value,  risk  of  life,  skill,  labor,  and  the  duration  of  the  service.  2 
Pars.  Ship.  Adm.  293.  It  may  be  taken  as  the  prevailing  disposition 
of  admiralty  courts,  or,  as  has  been  said,  as  the  general  sense  of  the  mari- 
time law,  that  salvage  in  derelict  should  not  in  ordinary  cases  go  below 
one-third,  and  never,  or  almost  never,  above  one-half  of  the  value  saved. 
There  are  cases  where  the  salvage  is  attended  with  so  litUe  difficulty  and 
peril  that  it  would  entitle  the  parties  to  little  more  than  a  quantum  meruit 
for  work  and  labor  done.  It  is  true,  I  think,  however,  that  it  is  within 
the  legal  exercise  of  the  discretion  of  the  court,  even  where  the  peril  and 
risk  of  the  salvor  have  not  been  very  great,  to  give  something  more  than 
a  mere  quantum  Tneruit.  On  this  question,  "an  enlarged  policy,"  says 
Mr.  Justice  Story,  "looking  to  the  safety  and  interest  of  the  commercial 
world,  decrees  a  liberal  recompense,  with  a  view  to  stimulate  ambition 
by  holding  out  what  may  be  deemed  an  honorable  reward.  Nor  should 
it  be  forgotten  that  the  same  policy  has  a  strong  tendency  to  discourage 
petty  plundering  and  concealment  of  the  property  saved,  and  to  induce 
salvors  to  bring  it  in  good  faith  before  judicial  tribunals,  and  rely  upon 
their  justice  for  an  ample  remuneration."  Rowe  v.  Tfie  Brig.  1  Mason, 
375. 

ThQ  elegant  and  luminous  I^ord  Stowell,  whose  decisions  pqssess  as 
great  weight  in  admiralty  as  do  those  of  his  brother  Lord  Eldon  in 
equity,  has  also  declared: 

"The  principles  on  which  the  courts  of  admiralty  proceed  lead  to  a  liberal 
remuneration  in  salvage  cases;  for  they  look,  not  merely  to  the  exact  quan- 
tum of  service  performed  in  the  case  itself,  but  to  the  general  interests  of  the 
navigation  and  commerce  of  the  country,  which  are  generally  protected  by 
exertions  of  this  nature."    Quoted  in  T?ie  Bmulous,  1  Sum.  207. 

In  view  of  all  the  circumstances  of  this  case,  considering  the  loneli- 
ness of  the  coast,  the  almost  absolute  certainty  Ihat  but  for  the  Mary 
Odell  the  Fairfield  would  have  been  lost,  and  the  completeness  of  the 
success,  in  the  absence  of  allegations  in  the  libel  definitely  showing  the 
names  and  rank  of  the  difierent  persons  who  took  part  in  the  service,  I 
award  $500  for  salvage,  to  be  awarded  as  follows:  To  the  owners  $250; 
to  the  master  of  the  pilot-boat  $25;  to  the  person  in  command  of  the 
Fairfield,  and  who  brought  her  into  the  Savannah  river,  $10;  the  re- 
maining $215  to  be  divided  among  all  the  officers  and  crew  of  the  Mary 
Odell,  including  the  master,  in  proportion  to  their  respective  wages,  ex- 
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cept  that  the  pUots  on  board  for  this  purpose  are  to  rank  as  ordinary 
seamen.  After  payment  of  the  clerks',  marshals',  and  proctors'  fees, 
amounting  to  $279.76,  and  $46  to  the  Propellor  Tow-boat  Company;. 
$10  to  Daniel  Cyler,  watchman;  $17.50  to  the  board  of  port  wardens  of 
Savannah;  and  $20  to  Henry  T.  Botts,  for  special  services  rendered  the 
schooner  and  cargo  as  per  bills  rendered  and  of  file, — the  remainder  of 
the  fund,  to-wit,  the  sum  of  $1,178.26,  is  awarded  to  Joseph  A.  Rob- 
erts, intervener  for  the  owner  of  the  Fairfield. 


The  Cherokee.^ 
(fiistriet  Cauri,  South  Carolina.    April  19, 1887.) 

1.  Salvage— Suit  by  Mortgagor. 

A  mortgagor,  before  condition  broken,  can  bring  a  libel  for  salvage,  be  be- 
ing in  tbe  use,  possession,  and  control  of  the  salving  vessel. 

2.  Same— Right  to  Recover. 

While  it'may  be  that  the  mortgagee  of  a  salving  vessel  may  claim  salvage, 
where  the  circumstances  put  the  mortgaged  property  in  peril,  proof  that  there 
exists  against  the  salving  vessel  a  recorded  mortgage  does  not  affect  the  right 
of  the  mortgagor  to  the  compensation  due  for  salvage. 

In  Admiralty,  Salvage,  Contest  between  mortgagor  and  mortgagee 
of  salving  vessel . 

AFUchelid:  Smith,  for  libelant. 
Bryan  &  Bryan^  for  claimant. 

SiMONTON,  J.  The  libel  for  salvage  being  by  Thomas  Young,  owner 
of  steam-tug  Monarch,  libelant,  the  respondent  proposes  to  prove  that 
Henry  C.  Cheves  holds  a  recorded  mortgage  of  the  tug,  and  that  as  such 
he,  and  not  his  mortgagor  is  owner.  There  can  be  no  doubt  that,  un- 
der the  law  of  South  Carolina,  the  mortgagee  of  a  chattel  has  in  him  the 
l^al  title,  and  is  in  a  sense  the  owner  of  the  property.  Levi  v.  Legg,  23 
8.  C.  283.  Grave  doubts  are  entertained  as  to  the  full  application  of  this 
doctrine  to  the  peculiar  chattel  called  a  "ship"  or  "vessel,"  and  to  its 
adoption  and  enforcement  in  a  court  of  admiralty.  See  Bogart  v.  The 
John  Jay.  17  How.  402:  "A  debt  secured  by  a  mortgage  of  a  ship  does 
not  give  the  ownership  of  it  to  the  mortgagee.  He  may  use  the  legal 
title  to  make  the  ship  available  for  its  payment.  A  legal  title  passes 
conditionally  to  the  mortgagee."  Entertaining  this  doubt,  and  for  the 
sake  of  this  opinion,  expressing  no  decision  upon  it,  I  hold  on  other 
grounds  that  this  libel  can  be  maintained  by  the  mortgagor.  Whosoever 
has  a  qualified  property  in  a  salving  vessel  is  entitled  to  share  in  the  sal- 
vage award.  He  is  owner  pro  hoc.  By  qualified  property  is  meant  the 
right  to  the  present  use  and  possession.     Thus,  one  who  had  hired  a  ship, 

^Keported  by  Theodore  M.  Etting,  Esq..  of  the  Philadelphia  bar. 
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paying  all  her  expenses  but  those  of  marine  insurance,  tras  held  entitled 
to  the  salvage  award,  to  the  exclusion  of  her  owner.  TJhe  Scout^  L.  R.  3 
Adm.  612;  41  Law  J,  Adm.  42;  26  L.  T.  (N.  8.)  371. 

The  mortgagor  of  a  ship,  before  condition  broken,  (as  in  this  case,) 
has  the  absolute  right  to  the  possession  and  use  of  the  ship  by  the  terms 
of  his  contract.     He  could  maintain  a  possessory  action  for  her  against 
any  one,  even  his  mortgagee.    He  has  thus  a  qualified  ownership  in  her, 
and  would  be  entitled  to  salvage  if  he  earned  it*     Again,  a  mortgagor, 
upon  condition  broken,  can  enter  into  contracts  for  and  for  the  service  of 
the  vessel,  and  these  contracts  are  his  contracts,  and  bind  her  and  him, 
and  he  is  entitled  to  the  freight  earned,  to  the  exclusion  of  the  mortgagee. 
Bogart  v.  The  John  Jay^  ^wpra;  Morgan^s  Assignees  v.  SAinn,  15  Wall.  110. 
Nor  can  the  mortgagee  intervene,  and  stop  the  payment  ^f  the  money 
therefrom  to  the  mortgagor,  because  he  has  contracted  to  give  him  the 
use  and  enjoyment  of  the  ship.     Salvage  is  an  extraordinary  compensa- 
tion for  services  of  a  certain  highly-favored  character.    On  what  principle 
can  the  award  for  such  service  be  taken  away  from  the  mortgagor  when 
he  would  be  entitled  to  reward  for  ordinary  services? 

Put  it  in  another  way:  Suppose  that  the  property  (the  salving  vessel) 
is  at  peril?  At  whose  risk  is  it, — ^that  is,  at  whose  risk  finally?  That  of 
the  mortgagor;  and  if  the  property  mortgaged  be  lost  or  perish,  the  security 
is  lost,  but  the  debt  remains.  Even  in  South  Carolina,  the  results  of  eman- 
cipation were  visited  on  the  mortgagor  of  slaves,  and  that,  too,  after  con- 
dition broken.  Ocdhoim  v.  Cbftoitn,  2 S.  C.  283.  While,  therefore,  lam 
not  prepared  to  say  that  the  mortgagee  of  a  salving  vessel  may  not  claim 
salvage,  where  the  circumstances  put  the  mortgaged  property  in  peril,  I 
hold  that  a  mortgagor,  before  condition  broken,  can  bring  a  libel  for  ^- 
vagCy  he  being  in  the  use,  possession,  and  control  of  the  salving  vessel. 


The  Cambusdoon. 

The  Chablotte  Webb. 

Callahan  and  others  v.  The  Cambusdoon. 

Kennedy  and  others  v.  The  Chablotte  Webb. 

{DUtriet  Court,  8.  D.  New  York,    April  14,  1887.) 

1.  Collision— Pilot-Boats  — Rules  of  Navigation— ANSWBMNa  Pilot's  Sig- 
nals—Unexpected  Manbuters. 

A  yessel  at  sea  upon  pilotage  ground  is  subject  to  the  usual  rules  of  naviga- 
tion, as  respects  a  pilot-boat  whose  signal  oiiering  services  she  has  not  an- 
swered, and  whose  services  she  does  not  desire.  She  is  not  in  fault  for  ob- 
serving the  usual  rules  in  endeavoring  to  keep  away  from  the  pilot-boat, 
though  the  latter  maybe  navigating  for  the  purpose  of  coming  within  hailing 
distance;  nor  for  not  guarding  against  dangerous  maneuvers  of  the  pilot-boat 
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that  could  not  be  foreseen  or  expected.  It  is  not  a  legal  fault  to  give  no  an- 
swer to  a  pilot's  flash-light,  offering  her  serTices,  there  being  no  rule  oi  fixed 
custom  requiring  an  answer. 

d.  WiTNBSS—EXAMIKATION— CBEDIBnJTT. 

In  a  conflict  of  testimony  comparatively  little  weight  is  to  be  attached  to 
the  statements  of  witnesses  in  their  own  behalf,  upon  critical  facts,  differing 
from  their  flrst  statements,  and  drawn  from  them  by  the  strenuous  pressure 
of  leading  questions  by  their  own  counsel. 
8.  Collision— Pilot-Boat  and  Babk— Eeefino  Away— Foubtbenth  Bulb. 

The  pilot-boat  C.  W.,  in  a  clear,  dark  night,  about  16  miles  off  the  Jersey' 
coast,  seeing  the  green  light  of  the  bark  C.  off  her  starboard  bow,  bearing 
about  S.  W.  by  8.,  for  the  purpose  of  hailing  her  and  tendering  services  as 
pilot,  stood  to  the  westward  on  her  port  tack,  and  crossed  the  C.'s  bows  for 
the  purpose  of  going  down  upon  the  windward,  side.  When  she  had  brought 
the  C.'s  bearing  to  B.  £.  by  S.,  the  pilot-boat  came  about  on  her  starboard 
tack,  heading  S.  S.  E.;  but,  after  proceeding  two  o^  three  lengths,  supposing 
that  the  bark  was  rounding  to  the  westward,  and  luffing  for  the  purpose  ef 
receiving  the  pilot,  put  her  helm  to  starboard,  to  cross  the  bark's  bows  again, 
and  go  down  upon  ner  lee  side.  While  thus  crossing  her  bows,  she  came  in 
collision  with  tne  bark.  The  bark  had  already  taken  a  pilot  on  board,  and 
did  not  answer  the  pilot-boat's  flasn-light,  to  indicate  that  no  pilot  was  desired, 
by  exhibiting  a  white  light  a  few  times,  as  is  sometimes  done,  but  changed  a 
couple  of  points  to  the  eastward,  as  she  saw  the  pilot-boat  standing  across 
her  bows  to  the  westward,  and,  after  the  pilot-ooat  had  crossed,  swung 
back  to  her  course,  and  perhaps  half  a  point  beyond.  The  bark  was  pur- 
posely proceeding  slowly,  and  her  sails  were  not  trimmed  as  usual.  Just  be- 
fore the  collision,  she  again  veered  to  the  eastward,  to  keep  away  from  the 
pilot-boat,  which  seemed  to  be  coming  dangerously  near  on  ber  port  side. 
Held,  that  the  collision  was  due  solely  to  the  dangerous  maneuvers  of  the 
pilot-boat;  that  her  inference  that  the  bark  was  luffing,  drawn  from  the  bark's 
swinging  back  to  her  course,  and  from  the  trim  of  her  sails,  was  unwarranted; 
that  the  pilot-boat  was  not  justified  in  again  attempting  to  cross  the  bark's 
bows  to  the  eastward,  before  the  bark's  purpose  to  luff  was  made  reasonably 
certain,  by  showing  both  her  colored  lights,  which  she  did  not  do;  that  the 

gilot-boat  s  starboarding  was  not  required  for  her  own  safety;  and  that  the 
ark  was  justified,  finder  the  fourteenth  rule  of  navigation,  in  both  changes 
of  the  helm,  to  keep  out  of  the  pilot-boat's  way,  as  the  bark  was  sailing  free, 
and  had  the  wind  on  her  port  side,  and  the  pilot-boat's  last  change  was  un- 
reasonable and  not  to  be  expected. 

In  Admiralty. 

Job.  K,  nUly  Wing  &  Shoudy,  for  the  Cambusdoon. 

Whitehead,  Parker  &  Deder,  for  the  Charlotte  Webb. 

Brown,  J.  The  above  cross-libelfl  were  filed  to  recover  the  damages 
sustained,  respectively,  by  the  owners  of  the  pilot-boat  Charlotte  Webb 
and  the  British  bark  Cambusdoon,  through  a  collision  that  occurred 
about  1  o'clock  in  the  morning  of  April  2,  1886,  off  the  coast  of  New 
Jersey,  about  15  miles  S.  S.  E.  of  the  highlands  of  Navesink.  The  pilot- 
boat  was  intending  to  hail  the  bark  in  order  to  tender  her  services,  but 
was  run  down  by  the  bark  while  crossing  the  latter's  bows  to  the  east- 
ward; the  bark's  bowsprit  and  stern  striking  the  pilot^boat  just  abaft  of 
the  fore-rigging,  carrying  away  her  mast,  and  breaking  in  her  side. 

The  night  was  dark,  but  clear  and  pleasant,  with  a  moderate  breeze 
from  the  south-west.  The  bark  was  193  feet  long,  deeply  laden,  draw- 
ing 22  feet  of  water,  and  had  already  taken  a  pilot  on  board.  On  ac- 
count of  her  great  draught  of  water,  her  pilot  did  not  wish  to  arrive  at. 
the  bar  at  Sandy  Hook  until  about  high  water,  at  6  o'clock  in  the  morn- 
v.30F.no.9— 45 
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ing.  She  was  therefore  proceeding  slowly,  at  the  rate  of  not  over  three 
and  one-half  knots,  with  her  mainsail  hauled  up,  her  top-gallant  sails 
down  upon  her  caps,  and  her  royals  clewed  up;  and,  the  wind  having 
shifted  not  long  before,  her  yards  had  not  been  trimmed.  The  pilot- 
boat  was  under  reefed  foresail  and  mainsail,  with  her  jib  and  staysail  set. 

The  account  of  the  collision,  as  stated  in  the  libel  of  the  pilot-boat, 
and  as  testified  to  by  her  witnesses,  is,  in  brief,  that,  having  first  made 
the  bark's  green  light  bearing  about  S,  W.  by  S,,  the  pilot-boat  was  put 
upon  her  port  tack,  heading  W.  i  N.;  that  she  kept  on  that  course,  after 
crossing  the  bows  of  the  bark,  until  the  latter  bore  S.  E.  by  S.  when  the 
pilot-boat  came  about  upon  her  starboard  tack,  heading  S.  S.  E.,  for  the 
purpose  of  going  down  upon  the  windward  side  of  the  bark,  as  custom- 
ary, to  hail  her;  that,  about  the  time  she  got  upon  her  starboard  tack, 
the  bark  was  thought  to  be  luffing,  and  rounding  to  the  westward,  from 
which  it  was  inferred  that  the  bark  desired  to  take  a  pilot  aboard;  that 
acting  on  that  inference,  in  order  to  go  upon  the  bark's  lee  side, — that 
is,  her  starboard  side, — where  it  was  usual  to  take  the  pilot  on  board, 
the  pilot-boat  put  her  helm  hard  a-starboard,  after  running  only  two  or 
three  lengths  on  the  course  of  S.  S.  E.,  so  as  again  to  cross  the  bark's 
bows  to  the  eastward;  and  that  she  would  have  done  so  safely,  had  not 
the  bark  then  ported  her  wheel  so  as  to  follow  up  the  pilot-boat  in  her 
turn,  which  brought  about  the  collision.  The  faults  charged  upon  the 
bark  are  that  she  misled  the  pilot^boat  by  first  luffing  to  the  westward, 
and  thereby. inducing  the  belief  that  a  pilot  was  wanted  on  board,  and 
leading  the  pilot-boat  to  cross  the  bark's  bows  to  the  eastward;  and,  sec- 
ond, by  afterwards  porting  her  wheel. 

On  the  part  of  the  bark  it  is  claimed  that  she  did  nothing  to  mislead 
the  pilot-boat,  or  to  warrant  any  inference  that  she  was  luffing,  or  round- 
ing to,  or  desired  to  take  a  pilot  on  board;  that,  though  the  pilot's  flash- 
light was  twice  seen,  no  signal  in  return  was  given  to  indicate  that  a  pilot 
was  desired;  and  that  the  only  changes  in  the  bark's  course  were  that 
she  first  veered  two  points  to  the  eastward, — that  is,  to  N.  N.  E., — when 
the  pilot-boat  first  crossed  to  the  westward,  in  order  the  more  effectually 
to  keep  away  from  the  latter;  and,  after  the  pilot-boat  had  got  three 
points  on  her  port  bow, — ^that  is,  bearing  N.  by  W., — that  the  bark 
came  back  again  to  her  proper  course  of  N. ,  swinging  in  the  process  not 
more  than  half  a  point  to  the  westward  of  N.;  and  that  afterwards,  just 
before  the  collision,  when  the  pilot-boat  was  seen  coming  dangerously 
near  on  the  bark's  port  side,  she  again  ported  her  wheel,  for  the  purpose 
of  keeping  away  from  the  pilot-boat,  under  which  she  also  changed  but 
two  points,  so  as  to  head  N.  N.  E.,  at  the  time  of  the  collision. 

The  evidence  shows  that  it  is  a  very  common  practice,  where  a  pilot 
has  been  previously  taken  on  board,  to  indicate  that  fact  by  exhibiting, 
in  answer  to  a  pilot-boat's  signal  offering  her  services,  a  white  light  two 
or  three  times  in  rapid  succession.  That  was  not  done  in  this  case.  Had 
that  answering  signal  been  given  by  the  bark,  doubtless  this  collision 
would  have  been  averted.  It  was  not  given,  as  the  pilot  of  the  bark 
says,  because,  after  the  pilot-boat  had  crossed  to  the  westward,  there  was 
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not  time  to  get  the  light,  and  exhibit  it.  There  was  time,  however^ 
had  he  directed  it  to  be  done  when  the  pilot-boat's  flash-light  was  first 
seen  on  the  starboard  bow.  The  omission  to  give  this  answering  signal 
is  not  charged  as  any  fault  in  the  libel.  There  is  no  regulation  requiring 
such  a  signal.  The  practice,  as  appears  from  the  testimony,  does  not 
amount  to  a  fixed  custom,  and  seems  to  be  only  a  matter  of  conventional 
courtesy,  optional  among  the  pilots  themselves,  and  not  amounting  to 
any  le^  obligation  chaigeable  upon  the  ship. 

The  primary  cause  of  the  coUison  was  manifestly  the  last  change  of 
the  pilot-boat  in  putting  her  helm  hard  a-starboard,  and  crossing  the 
bows  of  the  bark  to  the  eastward.  It  was,  in  any  view,  a  dangerous 
maneuver  on  the  part  of  the  pilot-boat.  Her  witnesses  estimated  the 
distance  of  the  bark  at  that  time  to  be  about  one-quarter  of  a  mile;  but, 
from  circumstances  mentioned  below,  I  have  no  doubt  that  the  distance 
was  not  half  so  much.  They  claim  that  that  maneuver  was  justifiable, 
on  the  ground  that  the  bark  was  luffing,  so  as  to  warrant  the  inference 
that  she  was  rounding  to  the  westward  in  order  to  take  on  a  pilot;  and, 
second^  that  it  was  necessary  for  the  pilot-boat  to  take  that  course,  upon 
the  bark's  luffing,  in  order  to  avoid  the  collision. 

Upon  careful  consideration  of  the  testimony,  I  am  obliged  to  find  ad- 
versely to  the  pilotp-boat  in  both  particulars;  namely,  that  there  was  noth- 
ing done  by  the  bark  justly  warranting  any  inference  of  her  rounding  to 
or  luffing  for  the  purpose  of  taking  on  a  pilot;  and  that  there  was  no 
necessity  for  the  pilot-boat  to  starboard  for  her  own  safety.  When  the 
pilot-boat  was  seen  designing  to  cross  the  bark's  bows  to  the  westward, 
and  was  on  the  bark's  starboard  side,  it  was. clearly  no  fault  on  the  part 
of  the  bark  to  haul  two  points  to  the  eastward, — that  is,  to  N.  N.  E.; 
for  by  the  fourteenth  rule  of  navigation  she  was  bound  to  keep  out  of  the 
way  of  the  pilot-boat,  which  was  close-hauled;  nor  was  it  any  feult  that, 
after  the  pilot-boat  had  fully  crossed  the  bark's  bows,  and  bore  N.  by 
W.,  the  bark  starboarded,  and  swung  back  to  her  proper  course,  though 
I  think  she  did  this  before  the  pilot-boat  had  reached  three  points  on  her 
port  bow,  and  was  not  in  foult  therefor. 

For  the  pilot-boat  it  is  claimed  that  the  bark  swung  much  to  the  west- 
ward of  her  true  course;  namely,  to  N.  W.  by  W.  This  contention  rests 
on  the  evidence  of  Johnson,  the  wheelsman  of  the  bark,  called  in  behalf 
of  the  pilot-boat;  and  also  upon  the  testimony  of  one  oif  the  pilots,  that 
the  masts  of  the  bark  were  seen  nearly  in  line.  But  Johnson's  testimony 
is  not  only  subject  to  suspicion,  in  consequence  of  his  former  difficulties 
with  the  master;  but  his  statements,  taken  together,  are  wholly  incom- 
patible with  the  other  testimony  on  both  sides,  and  are  so  plainly  mis- 
taken that  no  weight  can  be  given  to  them.  He  states  explicitly  and  re- 
peatedly that,  the  bark's  previous  course  being  first  north,  the  first  order 
he  received  was  not  to  port  his  wheel,  but  to  starboard  his  wheel;  that 
he  did  starboard  accordingly,  and  the  bark  came  up  three  points,  t.  e., 
to  N.  W.  by  N.,  so  as  to  have  the  pilot-boat  onhialee  bow;  that  is,  his 
starboard  bow.  This  is  his  testimony  as  it  stands.  Its  impossibility 
discredits  his  whole  testimony.     If  the  change  of  three  points  to  the  webt- 
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ward  was  after  she  had  already  gone  eastward  two  points,  namely,  to  N. 
N.  E.,  then  this  change  of  three  points  by  a  starboard  wheel  would  reach 
to  N.  by  W.,  a  half  point  only  in  excess  of  what  the  captain  swears  to 
observing  by  the  cabin  compass,  and  that  diflference  would  be  immate- 
rial. 

The  testimony  of  one  of  the  pilots,  that  the  masts  were  seen  nearly  in 
line,  is  subject  to  the  doubt  at  what  precise  time  they  were  so  seen.  That 
they  were  observed  to  be  nearlj^  in  range  at  the  time  when  the  pilotrboat's 
wheel  was  put  to  starboard  did  not  firet  appear  in  the  witness'  own  state- 
ment. That  statement  associates  it  with  his  boat's  heading  about  east, 
1.  e.,  very  nearly  at  the  moment  of  collision.  It  was  only  under  the 
strenuous  pressure  of  leading  questions  by  his  own  counsel  that  different 
testimony  was  given  by  him.  Comparatively  small  weight,  in  any  case, 
is  due  to  testimony  as  to  critical  facts  thus  elicited. 

That  the  bark's  masts  should  be  seen  in  line  from  the  pilot-boat  at  the 
time  the  latter  starboarded,  the  bark  must  have  been  heading  N.  W.  by 
N.,  or  three  points  west  of  her  proper  course,  if  her  bearing  from  the 
pilot-boat  was  S.  E.  by  S.  That  she  was  at  no  time  heading  in  that  di- 
rection, or  nearly  so,  is  abundantly  proved  from  all  the  testimony  in  the 
case.  The  rule  so  often  applied  to  testimony  in  regard  to  the  apparent 
movements  of  vessels  in  the  water  is  clearly  applicable  here,  namely,  that 
a  vessel's  own  witnesses  as  to  her  movements  must  be  credited,  rather 
than  the  testimony  as  to  her  apparent  changes,  given  by  those  on  board 
of  another  moving  vessel,  unless  the  testimony  of  the  former  is  in  some 
way  discredited,  inconsistent,  or  improbable.  In  the  present  case  the 
testimony  on  the  part  of  the  bark,  that  she  made  no  changes  beyond  two 
points  to  the  eastward  and  back  again  to  N.  i  W.,  is  established  by  a 
number  of  witnesses  who  are  in  no  way  discredited;  while  Johnson's 
testimony,  the  only  witness  from  the  bark  opposed,  that  she  went  toN. 
W.  by  W.,  so  as  to  have  the  pilot-boat  on  her  starboard  bow,  is  not 
only  inconsistent  with  everything  else  in  the  case,  but  would  be  irrecon- 
cilable with  the  facts  of  the  collision,  and  with  any  claim  on  the  part  of 
the  pilot-boat;  since,  if  the  bark  swung  to  that  heading,  the  pilot-boat, 
by  reason  of  her  far  more  rapid  handling  in  turning,  must  have  crossed 
the  bark's  bows  much  before  the  latter  could  have  reached  her. 

This  conclusion  is  further  x;onfirraed  by  a  projection  of  the  courses  of 
the  two  vessels  backwards  from  the  point  of  collision.  The  testimony 
shows  that  the  bark,  under  a  hard  a-starboard  or  hard  a-port  wheel, 
would  have  changed  less  than  a  point  in  going  a  length,  not  more  than  a 
point  in  going  200  feet.  Witnesses  on  both  sides  state  that  the  pilot- 
boat,  which  was  but  79  feet  long,  would  change  as  much  as  seven  points 
in  going  from  300  to  400  feet,  or  at  least  a  point  in  going  60  feet, — a  little 
less  than  a  length.  Considering  that  the  bark  was  deeply  loaded,  draw- 
ing 22  feet  of  water,  and  that  the  pilot-boat  was  light  and  quickly 
handled,  there  is  no  doubt,  both  from  the  testimony  in  the  case,  as  well 
as  from  common  knowledge,  that  this  difference  in  the  rapidity  of  their 
handling  is  by  no  means  exaggerated,  and  that  the  difference  is  probably 
greater,  rather  than  less,  than  that  above  stated.     At  the  rate  above 
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given,  the  course  of  the  pilotrboat,  under  a  hard  a-starboard  wheel, 
would  be  represented  by  a  curve  of  300  feet  radius;  that  of  the  bark,  by 
a  radius  of  from  1,000  to  1,100  feet.  Assuming  that  the  pilot-boat, 
with  the  wind  one  point  free,  w^as  going  only  four  knots,  the  most  favor- 
able to  her  that  the  evidence  will  admit,  she  must  have  starboarded  one 
minute  only  before  the  collision,  during  which  she  changed  her  heading 
from  S.  E.  by  S.  to  N.  by  E.,  her  heading  at  the  time  of  the  collision. 
The  bark,  which  was  then  heading  N.  N.  E.,  could  not  have  changed 
two  points  from  N.  without  going  at  least  400  feet;  and  she  must  there- 
fore have  ported  about  the  time,  or  a  little  before,  the  pilot>-boat  star- 
boarded. This  accords  with  the  statement  made  by  the  pilot  Noble,  who 
says  that,  when  he  ported,  the  pilot-boat  did  not  seem  to  be  drawing 
across  his  bows,  but  to  bear  about  the  same  as  before.  A  very  little  con- 
sideration of  the  necessary  limits  of  the  courses  of  the  two  vessels  will 
show  that  the  testimony  of  the  two  pilots  on  the  pilot-boat,  in  their  esti- 
mates of  time  and  distance  and  relative  situations,  are  wholly  incompati- 
ble and  irreconcilable  with  the  most  essential  facts.  The  testimony  in- 
dicates, without  any  substantial  variation,  that  the  vessels,  at  the  time 
of  the  collision,  headed  as  above  stated, — the  pilot-boat  about  N.  by  E.; 
the  bark  about  N.  N.  E.  Had  the  bark  been  headed  N.  W.  by  N.;  or 
nearly  so,  at  the  time  the  pilot-boat  starboarded,  or  just  before,  the  pilot- 
boat,  under  her  rapid  change  of  heading,  must  have  crossed  the  bark's 
course  much  before  the  bark  could  have  reached  her  under  her  slower 
change,  nor  could  the  bark  in  one  minute,  or  in  double  that  time,  have 
changed  five  points  to  N.  N.  E. 

The  conclusion  is  inevitable,  both  from  these  latter  considerations,  as 
well  as  from  the  ordinary  rule  as  to  the  credit  to  be  given  to  testimony 
by  persons  on  board  vessels  in  motion  that  there  was  no  such  rounding 
of  the  bark  to  the  westward  as  the  pilot-boat  supposed;  and  that  her 
masts  were  not  in  line,  nor  nearly  so,  until  the  pflot-boat  had  brought 
them  nearly  in  line  by  her  own  changes,  under  her  starboard  helm.  I 
very  much  doubt  whether  any  change  in  the  line  of  the  masts  was  visi- 
ble while  the  bark  was  first  going  back  to  her  proper  course  from  N.  N. 
E.;  but,  if  it  could  be  and  was  observed,  it  was  no  such  change  as  war- 
ranted the  inference  drawn  from  it;  for  the  bark  was  still  nearly  12 
points  off  the  wind.  Doubtless  the  pilot  did  suppose  that  the  bark  was 
intending  to  round  to  in  order  to  receive  him  on  board;  but  it  was,  I 
think,  an  altogether  hasty  and  unwarranted  judgment,  founded  only 
upon  the  position  of  the  bark's  sails  and  yards;  an  error  into  which 
pilots  of  riper  years  would  not  have  fallen. 

The  same  consideration  of  the  necessary  courses  of  the  vessels  under  a 
hard  a-port  or  a  hard  a-starboard  helm  shows,  also,  that,  even  if  the  bark 
had  been  luffing  as  supposed,  the  pilot-boat  was  under  no  necessity  of 
starboarding  her  helm  merely  to  avoid  the  bark.  She  would  have 
avoided  her  by  a  larger  and  safer  margin  by  porting  than  by  starboard- 
ing, as  she  was  already  to  the  westward  of  her,  and  would  swing  to  the 
westward  under  a  port  helm  much  faster  than  the  bark  under  a  starboard 
helm. 
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It  is  urged  that  the  proved  slipping  of  the  ropes  on  the  axle  of  the 
wheel  might  have  prevented,  and  probably  did  prevent,  the  swinging  of 
the  bark  to  the  westward  from  being  checked  as  soon  as  intended.  If 
any  large  swing  to  westward  had  been  proved,  no  doubt  the  cause  sug- 
gested was  adequate.  But  there  is  too  much  uncertainty  as  to  the  time 
when  the  slipping  of  the  ropes  took  place  to  allow  it  much  force.  The 
weight  of  te^imony  does  not  indicate  that  it  occurred  at  that  time,  but 
afterwards.  It  is  wholly  insufficient,  in  my  judgment,  to  outweigh  the 
considerations  above  referred  to. 

The  only  remaining  question  is  whether  the  bark  is  in  fault  for  port- 
ing just  before  the  collision.  In  my  judgment  this  was  no  fault,  and 
for  several  reasons: 

First.  Because  it  was  for  the  purpose  of  keeping  away  from  the  pilot- 
boat;  the  helm  having  been  ported,  certainly  not  after  the  pilot-boat  star- 
boarded, but  probably  a  little  before  and  when  there  was  no  indication 
that  the  pilot-boat  was  intending  to  cross  the  bark's  bow  again;  and  when 
the  pilot-boat's  light  was  apparently  drawing  undesirably  near,  though  on 
about  the  same  bearing,  the  bark  rightly  desired  to  keep  further  away. 
I  have  no  question  that  at  that  time  the  pilot^boat  was  at  least  three 
points  on  the  bark's  port  bow.  Nothing  could  have  beein  more  unex- 
pected to  the  bark  than  that  the  pilot-boat  should  starboard,  and  again 
attempt  to  cross  her  bows.  The  bark  had  done  nothing  to  make  such  a 
maneuver  by  the  pilot-boat  seem  possible.  The  pilot  certainly  could  not 
foresee  it,  and  was  not  required  to  entertain  such  an  idea.  The  W.  C. 
Redfield,  4  Ben.  227,  234. 

tkcond.  The  rules  applicable  to  a  vessel  and  a  pilot-boat,  after  assent- 
ing signjils  have  been  exchanged  between  them,  when  the  movements  of 
each  are  designed  for  the  purpose  of  taking  a  pilot  on  board,  are  wholly 
inapplicable  to  this  case.  The  bark  had  given  no  assenting  signal,  and 
no  warrant  to  the  pilot-boat  to  suppose  that  a  pilot  was  wanted.  The 
failure  to  see  any  assenting  signal  on  the  bark  was  of  itself  notice  to  the 
pilot-boat  that  no  pilot  was  desired.  Under  such  circumstances,  both 
vessels  were  bound  by  the  ordinary  sailing  rules;  and,  as  both  were  run- 
ning free,  the  bark  was  the  one  bound  to  keep  out  of  the  way,  because 
she  had  the  wind  on  her  port  side  as  well  as  aft.  New  Rules,  art.  14, 
(c.)  (6.)  The  bark,  therefore,  was  not  in  fault  for  maneuvering  to  keep 
out  of  the  way. 

The  bark  was,  doubtless,  bound  to  avoid  anything  which  she  could 
reasonably  suppose  would  mislead  the  pilot-boat  to  her  injury.  In  hold- 
ing that  the  bark  did  not  go  more  than  half  a  point  to  the  W.  of  N.,  it 
is  impossible  to  find  anything  on  the  pari  of  the  bark  which  can  justly 
be  said  to  have  wrongfully  misled  the  pilot-boat.  The  mistake  of  the 
latter  was  by  her  own  fault,  and  founded,  as  I  believe,  entirely  upon  the 
position  of  the  bark's  sails  and  yards,  which  was  a  wholly  insufficient 
ground  for  the  inference  drawn  from  it.  In  my  opinion,  no  such  infer- 
ence was  justifiable  in  the  night-time  until  the  bark  had  gone  several 
points  to  the  west;  much  less  had  the  pilot-boat  any  right  to  adopt  so 
dangerous  a  maneuver  until  the  bark  showed  both  colored  lights;  neither 
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of  which  was  done.  Even  when  both  colored  lights  would  first  come 
into  view  the  bark  would  still  be  nine  points  off  the  wind;  and,  consider- 
ing the  ease  with  which  the  pilot-boat  is  handled,  there  would  be  no 
difficulty  after  that  in  her  keeping  away.  She  was  bound  to  avoid  the 
dangerous  maneuver  of  crossing  the  bark's  bows  when  she  was  so  near, 
until  the  bark's  supposed  intention  should  be  made  reasonably  certain 
by  showing  both  her  colored  lights.  Had  the  pilot-boat  observed  this 
caution,  no  collision  would  have  occurred.  When  she  starboarded,  the 
bark,  as  I  find,  was  not  within  two  or  three  points  of  her  supposed  posi- 
tion. She  wanted  no  other  pilot;  she  neither  signaled  nor  rounded  to. 
The  collision  having  been  caused  by  the  mistake  and  unwarranted  in- 
ference of  the  pilot-boat,  and  without  any  legal  fault  of  the  bark,  the 
loss  must  be  borne  by  the  pilot-boat  alone.  Decrees  must  be  entered 
accordingly;  but,  under  the  circumstances,  without  costs. 


The  B.  C.  Terry. 

The  Nokomb. 

Carroll  v.  The  B.  C,  Terry.     . 

Kenzel  and  others  v.  The  Noeomib. 

CDistriet  Court,  8,  B.  New  York.    April  26, 1887.) 

1.  Collision— Satlino  Vessels— Keeping  Out  op  the  Way. 

It  is  a  condition  of  the  duty  "to  keep  out  of  the  way,"  that  the  other  vessel 
shall  act  intelligibly,  and  afford  reasonable  evidence  of  her  intentions.  While 
that  is  doubtful,  the  former  should  keep  her  course. 

2.  Same-Tacking— Losing  Headway— Extraordinary  Swinging  About. 

The  yacht  N.  and  the  schooner  T.  were  beating  up  the  bay  in  a  north-west 
wind,  on  the  port  tack.  The  N.,  being  a  little  to  leeward  of  the  T.,  tried  to 
como  about  upon  the  starboard  tack,  when  she  was  sufficiently  in  advance  to 
do  so  safely  and  pass  across  the  T.'s  bows,  under  ordinary  circumstances;  but 
the  wind  being  strong,  and  her  foresail  down,  and  her  main-peak  lowered,  on 
coming  about,  she  entirely  lost  headway,  and  swung  around  in  all  about  18 
points,  and  collided  with  the  T.  on  the  leeward  side.  The  master  of  the  T.» 
observing  the  continuous  swing,  inferred  that  the  N.  was  intending  to  go  to 
leeward,  as  similar  vessels  vere  in  the  habit  of  anchoring  in  that  region,  and 
he  therefore  starboarded  to  aid  in  avoiding  the  N.  Held,  that  the  N.  was 
alone  in  fault,  the  collision  being  occasioned  by  the  extraordinary  behavior 
of  the  N.  in  coming  about,  and  the  persistence  of  the  N.  in  endeavoring  to 
cross  the  T.'s  bows;  and  that  the  master  of  the  T.  did  what  was  best  under 
the  circumstances. 

In  Admiralty. 

On  the  afternoon  of  May  5, 1886,  the  schooner  yacht  Nokomis,  90  feet 
long,  and  of  51  tons  burden,  and  the  three-masted  schooner  B.  C.  Terry, 
loaded  with  timber,  were  coming  in  from  sea, — ^the  Nokomis  bound  for 
Stapleton,  near  the  north  end  of  Staten  island;  the  Terry,  for  Hobokeo* 
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As  they  passed  the  Narrows,  they  met  a  violent  squall.  Both  shortened 
sail.  After  the  squall  abated,  the  wind  remained  strong  from  the  north- 
west, and  the  vessels  continued  under  short  sail,  as  before,  heading  about 
N.  N.  E.,  on  their  port  tacks.  The  Nokomis,  having  her  foresail  down 
and  her  main-peak  lowered,  ran  a  little  more  off  the  wind  than  the  Terry, 
and  passed  across  the  Terry's  bows.  When  she  arrived  nearly  up  to 
"OwPs  Head,"  a  little  below  buoy  18,  and  being  only  half  to  two-thirds 
the  distance  across  from  Staten  idand  to  the  Long  island  shore,  the  No- 
komis tacked,  for  the  purpose  of  making  her  station  at  Stapleton,  being 
then  about  two  points  on  the  Terry's  starboard  bow,  and  distant  from  her 
somewhere  from  a  quarter  to  a  half  mile.  She  did  not  miss  stays,  but 
came  about  slowly;  and,  on  getting  into  the  wind,  completely  lost  her 
headway;  but,  by  hauling  her  head-sheets  to  windward,  she  gradually 
swung  round  to  the  southward,  all  the  time  drifting  to  leeward.  Before 
coming  up  to  her  course,  which  should  have  been  W.  by  S.,  or  W.  S. 
W.,  she  had  fallen  off  to  S.  or  S.  S.  W.,  and  the  blufi  of  her  starboard 
bow  struck  the  Terry  abreast  of  her  mizzen  rigging,  on  the  starboard  side, 
doing  both  some  damage,  for  which  the  above  cross-libels  were  filed. 
Just  before  the  collision  the  Terry  luffed  from  three  to  .four  points,  so 
that  she  headed  at  the  time  of  coUision  about  N.  N.  W. 

Olin^  Rives  &  Montgomery^  for  the  Nokomis. 

Shipma/n^  Barlow,  Larocque  &  Oioaie,  for  the  B.  C.  Terry, 

Brown,  J.  While  there  are  wide  discrepancies  in  many  of  the  de- 
tails in  regard  to  this  collision,  it  is  clear  that  the  general  cause  of  the 
collision  was  the  fact  that  the  Nokomis,  in  coming  about,  lost  her  head- 
way; so  that,  in  the  strong  breeze  that  prevailed,  she  drifted  much  to  lee- 
ward, and,  before  gathering  sufficient  headway  to  come  up  to  her  ex- 
pected course,  swung  off  from  six  to  eight  points  to  the  southward, 
changing  her  heading  altogether  from  sixteen  to  eighteen  points  from 
her  previous  course  of  abou;t  N.  N.  E.  This  behavior  of  the  Nokomis 
must  be  assumed  to  have  been  as  unexpected  to  both  vessels  as  it  was 
remarkable.  The  distance  of  the  two  vessels  apart  when  the  Nokomis 
tacked  was  estimated  by  her  own  witnesses  at  from  half  to  three-quarters 
of  a  mile;  according  to  the  Terry's  witnesses,  about  a  quarter  of  a  mile. 
Assuming  that  the  Nokomis  was  running  under  proper  sails,  so  as  to  be 
managed  with  ordinary  facility  in  coming  about,  the  distance  of  a  quarter 
of  a  mile  only,  would,  I  think,  be  a  sufficient  and  safe  distance  for 
tacking,  when  she  was  but  two  points  off*  the  Terry's  starboard  bow. 
But  the  behavior  of  the  Nokomis  was  so  unusual  as  to  baffle  previous 
calculation.  On  coming  about,  had  she  kept  her  headway,  and  got  on 
her  proper  course  upon  her  starboard  tack,  and  not  exceeded  any  ordi- 
nary margin  for  falling  off,  she  would  have  passed  ahead  of  the  Terry 
without  difficulty.  The  Terry,  on  observing  her  tacking,  had  no  reason 
to  suppose  she  would  not  pursue  the  customary  course.  Had  she  missed 
stays,  and  remained  in  the  wind  unmanageable,  the  Terry  would  have 
had  notice  in  time  sufficient  to  have  put  her  upon  her  guard;  and  she 
would  have  been  bound  either  to  keep  off,  or  to  luff  so  as  to  avoid  tha 
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Nokomis.  But  the  Nokomis  did  not  miss  stays  ]  and ,  in  swinging  round 
into  the  wind,  she  did  not  exhibit  to  the  Terry  any  indications  of  inabD- 
ity  to  pursue  whatever  course  she  desired.  The  Terry  did  not  know 
where  the  Nokomis  was  bound. 

Vessels  were  accustomed  to  anchor  in  that  vicinity.  Her  main-peak 
being  down,  as  well  as  her  foresail,  the  yacht's  intentions  were  not  known 
to  the  Terry,  and  could  not  be  surmised;  and,  as  she  continued  to  swing 
around,  paying  off  more  and  more  from  her  proper  course,  if  merely 
tacking,  the  Terry  was  led  to  suppose  that  she  was  designing  to  go  to  lee- 
ward of  her.  The  master  of  the  Nokomis  insists  that  the  Tarry  was  a 
quarter  of  a  mile  distant  when  he  had  got  around  with  his  head-sails 
drawing  on  the  starboard  tack,  and  that  the  Terry  then  kept  away  a 
couple  of  points  more  to  leewaird.  The  oflScers  of  the  Terry  contradict 
the  latter  statement,  and  their  testimony  on  this  point,  according  to  the 
ordinary  rule  in  admiralty,  is  controlling.  The  Terry  did  not  keep  off 
to  leeward  at  all,  but  kept  her  course  until  her  luflf,  when  her  ofhcers 
saw  that  the  Nokomis  was  not  likely  to  clear  them  to  leeward.  The  wit- 
nesses on  board  the  Nokomis,  which  was  all  the  time  swinging  till  near 
the  moment  of  collision,  were  in  no  situation  to  judge  correctiy  of  any 
changes  in  the  course  of  the  Terry. 

The  extraordinary  behavior  of  the  Nokomis  is  not  explained  so  as  to 
free  her  from  blame.  The  burden  of  doing  this  clearly  rests  upon  her. 
It  is  unnecessary  for  me  to  find  the  specific  causes, — whether  inadequate, 
or  ill-adjusted  sails;  or  whether  there  was  mistake  in  giving  or  in  obeying 
orders.  It  is  sufficient,  so  far  as  the  question  of  fault  goes,  that  the  course 
of  the  Nokomis  was  so  wholly  unexpected  that  the  Terry  was  in  no  fault 
for  not  anticipating  it;  nor  for  being  in  doubt  whether  the  intention  of  the 
Nokomis  was  to  tack  for  Staten  island,  or  to  go  to  leeward.  According  to 
ordinary  maneuvers  in  navigation,  the  Nokomis  had  time  and  space  to  do 
either.  Even  after  she  had  payed  oflf  so  much  to  the  southward,  and 
when  the  Terry  was  seen  to  be  luffing,  200  to  300  yards  distant,  there 
would  have  been  no  difficulty,  in  my  judgment,  in  the  Nokomis  going 
to  leeward,  had  her  master  concluded  to  adopt  that  course;  and  that  was, 
I  think,  obligatory  upon  him  after  he  had  swung  round  so  much.  .In- 
stead of  that,  he  kept  his  main-sheet  hauled  in,  and  his  helm  to  port, 
still  aiming  to  cross  ahead  of  the  Terry  until  very  shortly  before  the  col- 
lision. Although  his  own  estimate  was  that  the  Terry  began  to  luff  when 
she  was  a  quarter  of  a  mile  distant,  it  was  probably  only  from  one-half  to 
one-third  of  that  distance.  But  this  was  ample  space  for  the  Nokomis 
to  go  to  leeward,  had  she  starboarded  her  helm,  and  let  her  main-sheet 
run. 

As  respects'the  Terry,  the  situation  was  one  in  which  her  master  could 
not  tell  which  way  to  turn.  It  was  bis  duty,  doubtless,  to  avoid  collis- 
ion with  the  Nokomis  if  he  could.  But  it  is  a  condition  of  the  duty  to 
keep  out  of  the  way  that  the  other  vessel  shall  act  intelligibly,  and  af- 
ford reasonable  evidence  of  her  intentions.  Until  that  was  done,  it  was 
the  duty  of  the  Terry  to  keep  her  course.  At  first  the  Terry  was  not  re- 
quired to  do  anything,  because  there  was  plenty  of  room  for  the  Noko- 
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mis  to  tack  in  the  usual  way.  Instead  of  tacking  In  the  usual  manner, 
the  master  of  the  Nokomis  says  that  the  yacht  fell  off  so  as  to  have  the 
wind  abeam,  and  that  she  was  going  astern  at  that  time;  that  the  Terry 
was  then  about  ahead,  and  was  heading  fore  and  aft  from  him.  Since, 
in  that  situation,  the  Nokomis  was  also  still  swinging  to  the  southward, 
as  well  as  drifting  to  the  eastward  and  southward,  the  Terry  could  not 
then  safely  keep  off,  since  that  would  apparently  be  running  right 
into  the  Nokomis;  and,  as  the  Nokomis  was  also  still  swinging,  tlie  nat- 
ural inference  was  that  she  was  intending  to  go  to  leeward.  To  luflf 
was  therefore  the  Terry's  best  maneuver  to  aid  the  yacht's  apparent  de- 
sign. The  master  of  the  Terry  says  that,  when  she  was  two  or  three 
hundred  yards  off,  he  went  to  his  lee  rail,  and  saw  the  Nokomis  about 
one  point  on  his  starboard  bow,  heading  for  his  midships.  That  was 
probably  about  the  same  time  above  referred  to  by  the  master  of  the 
Nokomis.  As  the  Terry  changed  about  three  or  four  points,  the  dis- 
tance at  which  she  began  to  luff  must  have  been  from  400  to  600  feet. 
One  of  the  officers  of  the  Nokomis,  it  is  said,  waved  his  hand  to  the 
Terry  to  keep  off  to  windward ;  but  several  of  the  witnesses  of  the  No- 
komis say  that  this  was  when  the  vessels  were  within  one  or  two  hun- 
dred feet  of  each  other.  Some  estimate  the  distance  still  less.  On 
either  estimate,  it  was  too  late  to  be  of  any  use.  The  Terry  payed  off 
slowly,  and  that  maneuver,  unless  made  much  earlier,  would  apparently 
have  resulted  in  a  worse  collision;  and  the  Terry,  as  I  have  said,  nat- 
urally inferred  that  the  Nokomis  was  going  to  leeward.  Under  the  ex- 
traordinary circumstances  of  the  case,  I  do  not  see  that  there  is  any- 
thing that  the  Terry  had  at  the  time  reasonable  grounds  for  doing  that 
she  did  not  do;  and  in  the  situation  of  the  two  vessels,  when  the  Noko- 
mis was  found  to  be  gaining  headway  so  slowly,  and  to  have  swung  so 
much  to  the  southward,  and  to  have  drifted  to  leeward  of  the  Terry,  I 
think  it  was  the  clear  duty-of  the  master  to  have  gone  to  leeward,  and 
not  to  have  persevered  in  his  attempt  to  cross  the  Terry's  bows  so  long 
as  he  did;  and  that  the  fault  of  the  collision  was  therefore  whjoUy  that 
of  the  Nokomis. 

A  decree  may  be  entered  accordingly. 


The  Margaret  J.  Sanfobd.* 
Partridge  v.  The  Margaret  J.  Sanpord. 
•»:  {District  Court,  8.  D.  New  York.    May  1, 1886.)  • 

1.  Collision— Sraps—CANAiiS— Entrance' OBSTRuctED— Projecting  Boats— 

OONTRIBUTORY  FaULT. 

•  cThe  interests  of  nayigation  require  that  the  entrances  to  slips,  or  to  narrow 

passages  that  are  public  thoroughfares,  be  kept  free  from  oostructioDs  that 

make  the  passage  dangerous.    Vessels  that  moor- so  as  to  allow  parts  of  their 

' '  hulls  to  project  partly  across  such  passages,  so  as  to  make  entrance  difficult, 

>  will  be  held  chargeable  with  contributory  negligence  in  case  of  collision. 

•For  opinion  on  appeal  to  circuit  court,  lee  37  Fed.  148. 
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d.  Case  Stated— East  Rivbr— Hunter's  Poikt  CAWAii. 

The  tug  If.  J.  S.,  with  a  car-float  160  feet  long  and  80  feet  wide  in  tow  aloDg< 
side,  bound  for  Hunter's  Point  Canal,  157  feet  wide,  on  approaching  it  in  the 
ebb-tide,  found  the  entrance  obstructed  by  vessels  projecting  Dartly  across  it 
from  above  and  from  below,  making  the  entrance  difficult  ana  dangerous  in 
the  ebb.  Instead  of  waiting  for  slack  water,  or  getting  additional  help,  she 
pushed  on  slowly,  and  run  into  the  bow  of  the  ship  T.,  which  encroached 
some  15  or  16  feet  upon  the  entrance.  Beld  both  in  fault,-— the  tug  for  keep- 
ing on  in  the  face  of  known  danger;  the  T.,  for  unjustifiably  obstructing  the 
entrance. 

In  Admiralty. 

Butler,  StiUman  <St  Hubbard  and  Wm.  Mynderse,  for  libelant. 

Benedict^  Tqft  &  Benedict^  for  claimants. 

Brown,  J.  About  noon  of  March  24,  1885,  the  steam-tug  Margaret 
J.  Sanford,  having  in  tow  along-side  a  float  loaded  with  railroad  cars, 
went  up  the  East  river,  bound  for  the  Empire  Oil-yard  docks,  at  Hunt- 
er's Point.  The  docks  are  approached  by  what  is  called  a  "canal,"  167 
feet  wide,  running  inland  at  right  angles  with  the  river.  Above  the 
canal  a  bulk-head  extends  some  600  feet  along  the  East  river,  used  by 
heavy  draught  vessels.  At  this  time  the  British  vessel  Tantallon  was 
lying  along  the  bulk-head,  loading  with  oil,  her  bows  projecting  gome 
15  or  16  feet  beyond  the  corner  of  the  bulk-head,  partly  across  the  line 
of  the  canal.  The  opposite  bank  of  the  canal  extends  some  96  feet 
further  to  the  westward  into  the  river,  and  from  that  point  a  bulk-head 
runs  down  river,  along  which,  at  this  time,  another  vessel  was  moored, 
whose  stem  projected  up  river  some  30  feet,  across  the  line  of  the  canal, 
and  her  bowsprit  some  30  feet  more.  The  railroad  float  was  about  180 
feet  long  by  30  feet  wide,  and  was  on  the  port  side  of  the  tug,  which 
was  about  80  feet  long  by  18  feet  wide,  the  sterns  of  the  two  being 
about  in  line.  The  proofs  show  that  this  was  the  best  mode  of  lashing, 
and  that  the  pilot  directed  the  navigation  from  the  pilot-house,  which 
was  also  the  safest  and  most  proper  place  for  him.  The  tide  was  ebb; 
the  day  pleasant.  On  approaching  the  canal,  observing  the  obstructions, 
the  pilot  hailed  the  Tantallon  when  about  30  feet  distant,  and  desired  to 
tie  up  along-side  of  her.  He  was  answered  by  a  man  from  the  wharf 
that  he  must  not  do  so,  but  should  come  into  the  canal.  In  attempting 
to  go  into  the  canal,  the  port  comer  of  the  float  struck  the  Tantallon's 
starboard  side,  some  eight  or  ten  feet  from  the  stem,  and  broke  two  iron 
plates  and  one  frame,  which  were  repaired  at  an  expense  of  $700.94. 
The  damages  were  near  the  w.iter-line.  and  the  loading  of  the  vessel  waa 
suspended  to  repair  them,  as  was  stated,  for  seven  days.  The  libel  was 
filed  to  recover  the  damage  for  the  repairs,  and  an  equal  amount  for  the 
delay. 

1.  From  the  facts  described,  as  well  as  from  other  evidence  at  the  trial, 
I  must  hold  that,  upon  the  ebb-tide,  with  a  cumbersome  float,  it  was 
neither  prudent  nor  reasonably  safe  to  attempt  to  go  into  the  cahal  at 
that  time,  while  there  were  such  obstructions  to  the  •  entrance.  This 
seems  to  have  been  understood  and  appreciated  from  the  first:  and  thid 
makes  the  tug  legally  chargeable  with  fault  for  making  the  attempt. 
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Perils  of  the  seas  cover  only  such  dangers  as  remain  after  the  exercise  of 
ordinary  prudence  in  avoiding  dangers,  not  risks  that  are  voluntarily  en- 
tered upon  when  the  undertaking  is  seen  to  be  not  reasonably  safe.  Ves- 
sels desiring  to  land  or  to  go  into  slips,  if  they  would  avoid  liability  for 
incurring  such  risks,  are  bound  to  wait  for  slack  water,  as  the  Sanford 
in  this  case  might  have  done,  or  for  other  means  of  help,  or  until  the 
obstructions  are  removed.  The  tug  in  this  case  was  cei-tainly  not  in  any 
such  situation  in  extremis  as  compelled  her  to  enter  the  canal  in  spite  of 
the  obstructions.  The  inconvenience  of  waiting  for  slack  water,  or  of 
obtaining  other  help,  is  not  to  be  compared  with  the  dangers  or  the  in- 
juries likely  to  arise  from  pushing  on,  in  spite  of  evident  special  dan- 
gers. 

2.  I  cannot  hold  vessels  lying,  like  the  Tantallon,  with  their  bows 
projecting  across  the  entrance  of  slips,  or  the  entrance  of  a  narrow  canal 
frequented  by  other  craft,  free  from  fault.  Such  projections  are  obstruc- 
tions to  rightful  navigation  in  thoroughfares  designed  to  be  kept  open, 
where,  without  any  obstructions,  there  is  none  too  much  room  for  rea- 
sonable navigation.  This  passage  was  much  used  for  floats  of  this  de- 
scription. The  tug  and  float  were  consigned  to  the  dock  within  this 
canal.  They  had  a  right  to  go  there,  and  not  to  be  kept  unreasonably 
waiting  for  safe  means  of  entrance.  The  interests  of  navigation  require 
that  such  entrances  should  be  kept  open,  and  that  encroachments  that 
make  the  passage  dangerous  should  be  held  wrongful  on  the  part  of  pro- 
jecting vessels,  as  respects  other  vessels  bound  in  or  out.  The  owner  of 
the  dock  located  this  steamer,  it  is  said,  as  she  was  placed;  but  he  also 
directed  this  tug  and  tow  to  proceed  up  the  passage.  It  does  not  ap- 
pear that  the  canal  was  private  property.  I  must  assume  it  to  be  a 
public  thoroughfare,  which  no  vessel  had  a  right  to  obstruct.  The  fact 
that  the  owner  of  the  dock  requested  the  vessel  to  go  there  is  no  de- 
fense to  her,  though  that  might  make  him  also  liable;  nor  does  his  di- 
rection to  the  tug  to  come  into  the  canal  excuse  the  tug.  As  between 
the  two  vessels,  the  direction  given  to  either  is  no  defense  to  the  other. 
There  was  plenty  of  time  and  opportunity  for  the  steamer  to  have  been 
moved  back  and  away  from  the  canal  after  the  vessels  astern  of  her  had 
gone  away,  and  before  the  tug  arrived;  and,  so  far  as  appears,  the  ves- 
sel's remaining  up  to  that  time,  with  her  bows  projecting  over  the  canal, 
was  without  valid  excuse,  as  well  as  wrongful. 

In  the  case  of  The  Canijna^  17  Fed.  Rep.  271,  the  projecting  vessel 
was  held,  on  appeal,  not  chargeable  with  damages,  on  the  sole  ground, 
as  I  understand  the  opinion,  that  the  other  vessel  had  no  business  to  be 
in  the  place  where  the  collision  occurred;  otherwise  it  is  intimated  the 
damages  would  have  been  divided.  In  the  present  case  the  canal  or 
dock  was  the  place  where  the  tug  was  bound,  and  where  she  bad  a  right 
to  go.  The  approach  was  narrow.  The  Tantallon  had  no  right  to  be 
where  she  was,  so  as  to  obstruct  the  canal.  She  owed  to  every  vessel 
bound  in  or  out  the  duty  of  allowing  an  unimpeded  passage.  Both 
must  therefore  be  held  chargeable  with  fault  contributing  to  the  injury^ 
The  BaUic^  2  Ben.  452. 
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I  allow  the  libelant  $750  for  one-half  the  damages,  unless  a  reference 
be  desired,  which  either  party  may  take,  if  wished.  The  costs  are  also 
divided.  My  decision  was  arrived  at  before  the  application  by  the  libel- 
ant to  take  the  additional  deposition,  and  has  not  been  influenced  by  it. 


BoLTEN  V.  The  Jamis  L.  Pendbrgast. 
{Diitrid  Oowrt,  B.  D.  Nm  Ycrk,    March  81, 1887.) 

1.  Bottomry— Note  for  Supphes— Mortgage. 

A  note  given  by  the  master  in  a  foreign  port  by  the  owner's  authonty  for 
necessary  supplies,  pledging  the  vessel  for  the  payment  10  days  after  comple- 
tion of  her  voyage,  is  a  valid  bottomry  lien,  and  outranks  a  prior  mortgage. 

2.  Same— Arrest— Release  under  Agreeb£ent— Lien  Continued. 

The  vessel  having  been  libeled  at  Boston  to  enforce  the  bottomry,  and  be- 
ing in  custody  of  the  marshal,  was  released,  and  that  suit  discontinued,  upon 
a  written  agreement  between  the  parties  that  she  should  go  to  New  York  to 
take  in  cargo,  and  that  the  existing  lien  for  bottomry  should  remain  in  full 
force,  to  be  enforced  in  the  district  court  of  New  York  or  New  Jersey,  by 
libel  or  otherwise,  on  arrival,  and  that  the  owner  should  pay  all  court  ex- 
penses in  Boston  on  arrival,  to  be  secured  as  part  of  the  lien.  Htld^  upon 
title  arrival  of  the  vessel  in  New  York,  under  the  agreement,  that  the  libelant 
had  a  valid  maritime  lien  for  the  amount  due  on  the  bottomry  note,  as  well  as 
for  the  court  expenses  in  Boston,  excluding,  however,  additional  counsel  fees.- 
8.  BXkb— New  Charter— Re- arrest— Marshal's  Authoritt— Loadinq  While 
IN  Custody- Delay- Damages. 

The  defendant,  upon  the  above  agreement,  insisting  that,  before  settling 
the  bottomry  claim,  he  had  an  option  to  send  the  vessel  to  Bayonne,  New 
Jersey,  to  load  under  a  charter  which  did  not  name  the  particular  place  of 
loading,  hM  inconsistent  with  the  written  agreement;  that  loading  without 
the  charterer's  knowledge  of  the  lien,  and  of  the  agreement  for  enforcing  it, 
could  not  proceed  without  bad  faith  to  the  charterer,  before  a  new  arrest  by 
the  marshal;  that  the  marshal  had  no  authority  to  permit  loading  without 
notice  after  arrest;  and  that  the  owner's  damages,  through  delay  in  not  load- 
ing under  the  charter  after  the  re-arrest,  were  through  his  own  delav  in  set- 
tling for  the  lien,  or  releasing  the  vessel  under  stipulation,  and  that  mere  was 
no  cause  of  action  or  offset  against  the  bottomry  creditor  therefor. 

In  Admiralty. 

Ja;^.  K.  Hilly  Wing  <St  Shcvdy^  and  H.  Putnam^  for  libelants 

Whitehead^  Parker  &  Dexter^  for  claimants. 

Brown,  J.  The  libel  in  the  above  cause  was  filed  to  recover  the  sum 
of  $1,592.50,  upon  a  draft  drawn  and  negotiated  to  the  libelant  by  the 
master  of  the  James  L.  Pendergast  at  Hamburg,  May  7, 1886,  for  £325, 
payable  10  days  after  arrival  at  Boston,  Massachusetts,  at  the  office  of 
the  consignees.  The  last  clause  of  the  draft  is  as  follows:  "Value  re- 
ceived, for  the  necessary  use  and  outfit  for  the  said  vessel,  and  for  the 
payment  of  which  I  hold  my  vessel,  owners,  and  freight  responsible." 

The  proofs  leave  no  doubt  that  the  draft  was  drawn  to  obtain  neces- 
saries for  the  ship  at  Hamburg,  and  in  form  and  substance  by  the  au- 
thority of  Mr.  Pendergast,  who  was  the  equitable  and  managing  owner. 
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It  became,  therefore,  a  lien  by  bottomry  upon  the  vessel.     Force  v.  Pride 
of  the  Ocean,  3  Fed.  Rep.  162;  27ie  Givlio,  27  Fed.  Rep.  318,  319. 

Upon  the  arrival  of  the  vessel  at  Boston,  she  was  arrested  by  the  mar- 
shal under  a  libel  to  enforce  this  demand.  The  managing  owner  being 
in  New  York,  and  desiring  that  she  should  load  here,  after  several  in- 
terviews with  Tobias  &  Co.,  the  agents  of  the  libelant  in  New  York, 
made  an  arrangement  by  which  she  might  be  brought  here,  which,  so  far 
as  respects  Mr.  Pendergast's  obligations  and  their  conditions,  was  em- 
bodied in  the  following  letter: 

"Messrs,  C,  Tobias  &Co, — Gent.:  As  a  favor  and  convenience  to  me,  I 
request  you  to  discontinue  your  action  in  the  district  court  of  Massachusetts 
against  bark  Jas.  L.  Pendergast,  for  the  collection  of  a  draft  of  £325.  It  is 
important  tliat  the  vessel  come  here  to  New  York  to  take  in  cargo,  and,  in 
consideration  of  your  consent  to  such  removal,  I  agree  that  all  lien  you  or 
your  correspondents  now  have  against  said  vessel  shall  remain  in  full  force, 
and  conseut  that  you  may  enforce  your  claim  in  the  district  court  of  New 
York  or  New  Jersey,  by  libel  or  otherwise,  on  the  arrival  of  the  vessel.  I 
agree  also  that  all  court  expenses  in  Boston  will  be  paid  here,  on  arrival  of 
vessel,  and  secured  as  part  of  said  lien  on  said  vessel. 

"Jas.  F.  Pendergast, 

^'New  Yorkt  July  28,  1886.  Agent  for  Owners  and  Mortgagee." 

Thereupon  the  libelant  discontinued  the  suit  in  Boston,  released  the 
vessel  from  custody,  filed  the  libel  in  the  present  cause  in  this  district  on 
July  30th,  two  days  after  the  delivery  of  the  above  letter,  procured  a 
special  deputy-marshal  to  be  appointed,  who  went  to  Boston,  and  sailed 
on  board  the  bark  for  this  port,  and  arrested  her  under  the  process  in  this 
cause  as  soon  as  she  came  within  the  jurisdiction.  Some  time  after  the 
arrest  in  this  district,  the  surviving  partners  of  E.  D.  Morgan  &CJo., 
mortgagees  of  the  vessel  under  a  mortgage  dated  January  3,  1873,  inter- 
vened for  their  interests,  and  procured  a  release  of  tlie  vessel  upon  the 
usual  stipulation.  The  original  answer,  in  effect,  stated  that  the  sum  of 
$10,000  was  due  upon  their  mortgage,  and  contested  any  lien  in  behalf 
of  the  libelant,  and  denied  that  the  claim  in  suit  was  a  prior  lien  to  their 
own,  and  averred  that  the  vessel  was  worth  much  less  tiian  the  mortgage' 
debt.  By  an  amendment  to  their  answer,  it  was  averred  that  the  agree- 
ment in  respect  to  the  removal  of  the  vessel  to  this  district  was  that  said 
vessel  was  to  be  taken  from  Boston  to  Bayonne,  New  Jersey,  to  take  in 
cargo  under  a  charter  already  made,  and  that  the  libelant's  claim  should 
be  paid  out  of  an  advance  to  be  made  by  the  charterers;  that  the  libelant, 
upon  arrival  at  New  York,  refused  to  permit  the  vessel  to  proceed  to 
Bayonne,  as  agreed,  but  seized  and  detained  her  within  this  jurisdiction. 

The  evidence  does  not  sustain  the  averments  of  the  amended  answer 
to  the  extent  claimed.  There  was  no  agreement  that  the  vessel  should 
go  to  Bayonne,  or  that  the  libelant's  claim  should  be  paid  out  of  the  ex- 
pected advance.  The  entire  charter  money  was  in  fact  but  little  in  excess 
of  the  claims  in  suit.  The  proof  establishes  no  agreement  beyond  the 
propositions  contained  in  the  letter  above  quoted,  which  the  libelant, 
through  his  agent,  at  once  accepted,  and  acted  upon.  The  evidence  does 
show,  however,  that  the  charter  of  the  bark,  which  hdd  been  made  six 
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days  before,  gave  the  charterers,  acoording  to  the  custom  of  the  port  of 
New  York,  a  right  to  load  her  about  the  waters  of  New  York  or  at  Perth 
Amboy  or  Bayonne,  New  Jersey.  But  when  the  letter  was  signed  by 
Mr.  Pendergast  and  accepted  and  acted  upon  by  the  libelant,  none  of  the 
parties  knew  to  which  of  these  places  the  charterers  would  wish  the  bark 
to  be  sent. 

The  proceedings  on  the  part  of  the  libelant  have  been  inexact  accord- 
ance with  the  provisions  of  Mr.  Pendergast's  letter.  The  complaint 
now  made  of  the  libelant,  in  effect,  is  that,  after  the  vessel  had  arrived, 
and  was  in  the  custody  of  the  marshal,  he  did  not  permit  her  to  go  to 
Bayonne,  in  the  district  of  New  Jersey,  to  load,  before  the  settlement 
of  the  libelant's  claims;  or  else  that  he  did  not  forbear  to  arrest  her, 
either  here  or  in  the  New  Jersey  district,  until  after  she  had  gone  to 
Bayonne,  and  secured  an  advance  from  the  charterer.  There  is  nothing 
in  the  agreement,  however,  and  nothing  in  the  circumstances  from  which 
it  could  be  rightly  inferred,  or  upon  which  Mr.  Pendergast  had  any  right 
to  suppose,  that  the  vessel  was  to  be  loaded,  and  the  advance  obtained 
from  the  charterer,  before  some  definite  arrangement  was  effected  for  the 
settlement  of  the  libelant's  claims.  No  such  arrangement  was  even  pro- 
posed, except  a  partial  and  insufficient  arrangement  to  go  to  Bayonne 
and  load.  Without  some  arrangement  to  which  both  the  libelant  and 
the  charterer  were  parties,  the  loading  could  not  go  on  consistently  with 
the  provisions  of  the  agreement,  nor  in  the  mode  now  contended  for  by 
the  respondent,  without  a  species  of  fraud  upon  the  charterer.  No  such 
arrangement  is  provided  for  in  the  agreement,  and  none  was  made  after* 
wards. 

The  marshal  has  no  authority  to  permit  a  vessel  to  be  incumbered  by 
nimecessary  additional  charges  and  liens  while  she  is  in  his  possession. 
The  Aline,  1  Wm.  Rob.  112,  122;  Muir  v.  The  Bride,  4  Ben.  252;  The 
Gra^erShot,  22  Fed.  Rep.  123-125;  The  C.  L.  Baylm,  25  Fed.  Rep. 
862 ;  The  Ywmg  America^  post,  789.  A  lien  for  the.  completion  of  the 
chaiter  would  arise  the  moment  cargo  was  loaded  under  the  charter,  while 
she  could  not  sail  unless  the  daim  in  suit  were  settled.  It  is  not  con* 
tended  that  any  advance  of  the  charter  money  could  be  secured  until  the 
vessel  was  loaded,  wholly  or  in  part.  And  it  is  not  only  a  matter  of 
dear  common  sense,  but  the  charterer's,  testimony  shows,  tiiat  the  char- 
terer would  not  knowingly  load  a  vessel,  much  less  make  any  advances 
of  freight,  while  she  was  in  the  custody  of  the  marshal  upon  a  lien  nearly 
equaling  the  whole  charter  money,  unless  some  mode  of  settlement  sat- 
isfactory to  the  charterer  were  agreed  on  that  would  not  involve  either  de- 
lay in  sailing,  or  loss  to  him.  It  would  be  a  fraud  upon  the  charterer, 
on  the  one  hand,  to  conceal  from  him  the  marshal's  custody  and  posses- 
sion while  taking  the  charterer's  cargo  on  board,  and  obtaining  an  ad- 
vance thereon ;  and  it  would  be  equally  a  virtual  fraud  upon  him  for  the 
partied,  by  agreement,  to  send  the  vessel  to  be  loaded  by  him,  and  to  get 
an  advance  thereon,  with  the  intent  to  libel  and  arrest  her  as  soon  as  the 
advance  on  the  loaded  cargo  should  be  obtained.  The  latter  procedurci 
moreover,  would  involve  no  little  delay  on  the  libelant's  part  in  enforo- 


Digitized  by 


Google 


720 


FEDERAL  REPORTER. 


ing  his  lien ;  whereas  the  written  agreement  provides  ex\>ress1y  that  the 
libelant  may  proceed  by  libel  or  otherwise,  "on  the  arrival  of  the  vessel;" 
that  is,  immediately  on  her  arrival  here,  and  without  any  delay.  There 
was  in  fact  no  way  for  the  owners  of  the  vessel  to  proceed  eonsistenlly 
with  the  agreement,  or  without  a  virtual  fraud  on  the  charterer,  except 
by  the  immediate  settlement  or  arrangement  of  the  libelant's  claim,  upon 
the  arrival  of  the  bark  in  New  York,  and  before  taking  any  cargo  on 
board. 

It  is  clear  that  the  libelant  had  no  motive  or  intent  to  engage  in  any 
such  irregular  proceedings,     Mr.  Pendergast's  intent,  I  think,  was  only 
to  get  the  vessel  here,  and  then  to  arrange  for  her  release  through  the  aid 
of  the  charter  and   the  expected  advance,  in  some  proper  way.     The 
agreement  with  the  libelant  did  not  provide  for  this  subsequent  arrange- 
ment, but  only  to  bring  the  vessel  here,  subject  to  the  liens  on  her. 
After  she  arrived,  instead  of  arranging  for  her  release,  Mr.  Pendei^ast 
demanded  that  she  should  be  sent  to  Bayonne  to  load,  without  a  further 
arrangement  of  any  kind.     This  was  not  in  accordance  with  the  agree- 
ment, nor  was  it  practicable  without  irregularity  or  virtual  fraud.    There 
was  nothing  to  prevent  the  immediate  release  of  the  vessel  on  her  arrival 
here,  upon  stipulation  in  this  court,  as  was  afterwards  effected.     She 
could  then  have  proceeded  to  Bayonne  at  once  to  load  under  the  charter. 
This  is  the  natural  import  of  the  agreement,  and  the  on]y  construction 
legally  practicable.     There  was  no  legal  damage  to  the  respondents,  ex- 
cept such  as  arose  from  their  own  delay.     The  provisions  and  conditions 
now  sought  to  be  ingrafted  upon  the  written  agreement  by  parol  evidence 
are  not  only  indefinite  and  irregular,  but  wholly  incompatible  with  the 
terms  and  legal  effect  of  the  agreement.     The  new  contract  for  the  con- 
tinuance of  the  lien  having  been  therefore  observed  by  the  libelant,  and 
being  a  maritime  contract  upon  good  consideration,  must  be  enforced 
according  to  its  clear  purport;  even  though  the  original  lien  were  held 
to  have  expired  on  the  discontinuance  and  release  of  the  vessel  from 
custody  at  Boston,  which,  under  the  circumstances,  is  doubtful.     The 
Wm,  Murtaghy  17  Fed.  Rep.  259,  264;  The  Jack  JeweU,  2  Ben.  853;  The 
Thalea,  3  Ben.  327,  10  Blatchf.  203;  The  Nahar,  9  Fed.  Rep.  213. 

The  libelant  is  therefore  entitled  to  the  amount  of  the  draft,  and  in- 
terest, together  with  such  marshal's  fees  and  court  expenses  in  Boston  as 
were  taxable  upon  the  discontinuance  of  the  suit  there;  also  $47  paid 
for  seamen's  wages,  with  $4.10  port  charges,  with  the  costs  of  this  action; 
but  excluding  other  counsel  fees  in  Boston. 
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SiMONSON  V.  JOBDON. 

(OircuU  Omtrt,  8.  D.  New  York,    May  (h  1887.) 

Rbmotal  of  Oaijsbs— PBTrnoBT— Timb  fob  Filiho. 

Section  8  of  the  remoyal  act  of  March  8, 1887,  requires  the  petition  for  re- 
moval be  filed  at  the  time  the  defendant  was  required  by  the  laws  of  the  state, 
or  the  rules  of  the  state  court,  to  answer  the  complaint.  In  this  case  the  de- 
fendant's time  to  answer  would  have  expired  March  2d,  but,  by  stipulation, 
the  time  was  extended  to  March  80th.  The  petition  for  removal  was  not  filed 
till  April  8th.  Held,  that  the  act  applied  to  the  action,  although  it  was  pend- 
ing at  the  time  of  enactment,  and  that,  since  the  statutory  time  for  answer- 
ing coxild  be  extended  by  stipulation,  as  was  done,  defendant  lost  his  right  to 
remove  by  his  failure  to  file  his  petition  before  March  80th. 

Evarts,  ChoaJte  &  Beamariy  for  plaintiflF. 
Stem  &  MyerSy  for  defendant. 

Wallace,  J.  This  is  a  motion  to  remand  tipon  the  ground  that  the 
petition  for  removal  was  not  filed  at  the  time  the  defendant  was  "re- 
quired, by  the  laws  of  the  state  or  the  rule  of  the  state  court,  to  answer 
to  the  complaint,'*  as  provided  by  section  3  of  the  removal  act  of  March 
3,  1887.  The  action  was  commenced  in  the  state  court,  February  10, 
1887.  The  defendant's  time  to  answer  would  have  expire4  March  2d, 
but,  by  stipulation,  the  time  to  answer  was  extended  until  March  30th. 
The  petition  and  bond  for  removal  were  not  filed  until  April  8th.  It  is 
insisted,  in  opposition  to  the  motion,  that  the  time  to  answer  had  ex- 
pired when  the  new  removal  act  was  passed,  and  that  the  act  should  not 
be  construed,  retroactively,  to  apply  to  a  pending  action,  which  it  was 
too  late  to  remove,  because  such  a  construction  would  deprive  the  defend- 
ant of  the  right  to  remove  his  action.  Even  though  such  a  consequence 
might  follow,  the  question  would  be  one  of  interpretation,  and  not  of 
power  to  restrict  or  to  abrogate  such  a  right.  Insurance  Co.  v.  Ritchie^  5 
Wall.  641;  Exparie  McOardUJ  Wall.  506;  U.  S.  v.  l)/nen,  11  WaU.  88. 
But  the  new  act  did  not  destroy  the  right  of  the  defendant  to  remove  his 
case  to  this  court.  By  the  rules  of  practice  of  the  state  court,  he  was  not 
required  to  answer  until  the  expiration  of  the  time  allowed  by  the  stipu- 
lation made  in  the  action.  Although,  ordinarily,  a  defendant  must  an- 
swer within  20  days,  this  time  may  be  extended  by  the  court  for  good 
cause  shown,  or  by  consent  of  parties.  When  so  extended,  the  ordinary 
time  to  answer  is  enlarged,  and,  as  so  enlarged,  is  the  time  within  which 
the  defendant  is  required  to  answer.  If  the  defendant  had  filed  his  pe- 
tition for  removal  at  the  time  of  answering  the  plaintiffs  complaint,  or 
at  any  time  between  March  3d  and  that  time,  he  would  have  complied 
with  the  act. 

The  motion  to  remand  is  granted. 
v.30F.no.l0— 46 
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Smith  t^.  Ghioaqo,  B.  &  Q.  By.  Co. 

{(HrcfuU  Oourt,  8.  D.  Iowa,  W  D,    March  Term,  1887.) 

Removal  of  Cause— Remawb— Assignment  op  Cause  op  Action. 

Where  a  case  has  been  removed,  on  the  petition  of  defendant,  from  a  state 
court  to  a  United  States  court,  by  reason  of  the  difference  of  citizenship  of 
the  parties,  a  motion  to  remand,  on  the  ground  that  the  cause  of  action  has 
been  assigned  to  one  who  is  of  the  same  citizenship  as  the  defendant,  cannot 
be  granted  when  the  record  simply  shows  a  motion  in  the  state  court,  before 
the  removal  of  the  cause,  for  leave  to  substitute  a  new  plaintiff,  on  which 
motion  th^  court  took  no  action. 

At  Law.     On  motion  to  remand. 

Anderson  &  Eaton  and  J,  Lyinan^  for  plaintiflTi 

Smith  McPherson,  for  defendant. 

Shiras,  J.  At  the  June  term,  1886,  of  the  circuit  court  of  Fremont 
county,  Iowa,  the  plaintiff  filed  a  petition  against  the  defendant  com- 
pany, seeking  to  recover  damages  in  the  sum  of  $20,000  for  personal  in- 
juries received  while  on  a  train  on  defendant's  road  as  a  passenger. 
On  the  first  day  of  June,  1886,  the  defendant  filed  a  petition  and  bond 
for  removal  of  the  cause  into  the  federal  court,  on  the  ground  that  Jose- 
phine Smith  was,  when  the  suit  was  brought,  and  then  was,  a  citizen  of 
Iowa,  and  the  defendant  a  corporation  created  under  the  laws  of  Illi- 
nois. Prior  to  the  filing  of  this  petition  for  removal,  a  motion  had 
been  filed  asking  for  the  substitution  of  one  Eugene  R.  Cox  as  plaintiff, 
it  being  averred  that  the  cause  of  action  had  been  assigned  by  Josephine 
Smith  to  said  Cox;  it  being  also  averred  in  the  motion  that  he  was  a 
citizen  of  Illinois. 

The  record  fails  to  show  that  the  state  court  took  any  action  upon  the 
motion  for  leave  to  substitute  a  new  plaintiff.  So  far  as  the  record  now 
on  file  in  this  court  is  concerned,  it  does  not  appear  that  any  change  of 
plaintiff  has  been  effected,  and  the  cause  upon  the  record  appears  to  be 
between  Josephine  Smith  and  the  railway  company.  Upon  a  motion 
to  remand,  the  court  must  take  the  facts  to  be  as  the  same  are  set  forth 
in  the  petition  for  removal,  aided  by  reference,  when  necessary,  to  the 
pleadings  to  ascertain  the  character  of  the  action.  To  justify  us  in  grant- 
ing the  motion  to  remand,  we  would  be  compelled  to  hold  tliat  the  ac- 
tion was  not  one  between  Josephine  Smith  and  the  railway  company. 
The  averments  in  the  petition  for  removal  and  the  facts  appearing  on  the 
face  of  the  record  will  not  sustain  us  in  so  finding. 

If  it  be  true,  as  a  matter  of  fact,  that  the  cause  of  action  had  been 
legally  assigned  to  Eugene  R.  Cox,  a  citizen  of  Illinois,  before  the  peti- 
tion for  removal  was  filed,  no  reason  is  now  perceived  why  such  fact 
would  not  defeat  the  jurisdiction  of  this  court ;  but  such  fact,  if  true, 
cannot  be  made  to  appear  upon  a  motion  to  remand.  If  a  party  de- 
sires to  controvert  the  truth  of  the  allegations  contained  in  the  petition 
for  removal,  he  should  file  a  proper  plea  to  the  jurisdiction,,  setting  forth 
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the  matters  of  fact  upon  which  he  relies,  and,  upon  such  a  plea,  the 
court  can  hear  and  determine  the  issues  of  fact  thus  tendered.  SUme  v. 
South  Carolina,  117  U.  S.  430,  6  Sup.  Ct.  Rep.  799. 

As  the  matter  is  now  presented,  the  motion  to  remand  must  be  over* 
ruled,  and  it  is  so  ordered* 

Love,  J,,  concurs. 


Decker  v.  Baltimore  &  N.  Y.  B.  Co.  and  others. 
(  yircuU  Court  8.  D,  New  York,    1887.) 

CONSTTTUTIOlSrAL  LaW — InTBBSTATB  COMMERCE— NaVIGABLE  WaTBRS— OBSTRUC- 
TION. 

Congress  can  lawfully  confer  upon  a  private  corporation  the  capacity  to  oc- 
cupy navigable  waters  within  a  state,  and  appropriate  the  soil  under  them, 
upon  acquiring  the  rights  of  the  owners,  in  order  to  construct  a  bridge  over 
such  waters  for  the  purposes  of  interstate  commerce,  without  the  consent  and 
notwithstanding  the  protest  of  the  state. 

In  Equity.     Bill  for  injunction. 
P.  B,  McLennaUy  for  complainant. 
W.  W.  MacFarland,  for  defendants. 

Wallace,  J.  The  complainant  is  a  vessel  owner  whose  business  of 
transportation  makes  it  necessary  for  him  to  use  the  narrow  navigable 
water-way  known  as  Arthur  kill,  which  constitutes  one  of  the  bound- 
aries between  the  states  of  New  York  and  New  Jersey.  He  has  brought 
this  suit  to  restrain  the  defendants  from  constructing  a  railroad  bridge 
across  these  navigable  waters,  which  they  propose  to  build  and  maintain 
under  claim  of  authority  conferred  by  the  act*  of  congress  of  June  16, 
1886,  entitled  ''An  act  to  authorize  the  construction  of  a  bridge  across 
the  Staten  Island  Sound,  known  as  Arthur  kill,  and  to  establish  the 
same  as  a  post  road."  The  case  is  now  here  upon  the  defendants'  de- 
murrer to  the  bill  of  complaint,  and  upon  complainant's  motion  for  an 
injunction  pendente  liie. 

It  is  not  disputed  that  the  complainant  has  a  sufficient  standing  in  a 
court  of  equity  to  challenge  the  right  of  the  defendants  to  build  the  bridge; 
and  the  single  question  to  be  decided  is  whether  they  have  a  legal  right 
to  build  the  bridge.  If  they  have,  it  is  solely  by  the  efficacy  of  the  act 
of  congress  as  a  constitutional  exercise  of  the  power  to  regulate  commerce 
between  the  several  states.  The  legislature  of  New  Jersey,  by  an  act 
passed  April  6, 1886,  has  forbidden  the  erection  of  any  bridge  or  struct- 
ure over  any  part  of  the  navigable  waters  where  the  tide  ebbs  and  flows, 
separating  the  state  from  other  states,  withaut  express  permission  given 
by  the  legislature  by  statute  in  that  behalf.  The  act  was  passed  after 
the  bill  had  been  introduced  in  congress  authorizing  the  construction  of 
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this  bridge,  and  before  it  became  a  law,  and  was  preceded  by  the  adop- 
tion of  concurrent  resolutions  of  the  senate  and  house  of  assembly  of  New 
Jersey  protesting  against  any  action  on  the  part  of  congress  intended  to 
legalize  the  erection  of  such  a  bridge. 

The  case  thus  presents  the  constitutional  question  whether  congress  can 
lawfully  confer  upon  a  private  corporation  the  capacity  to  occupy  navi- 
gable waters  within  a  state,  and  appropria  te  the  soil  under  them,  for  the 
purposes  of  interstate  commerce,  without  the  consent  of  the  state. 

Although  the  act  of  congress  establishesthe  bridge,  when  constructed, 
as  a  post  road,  this  is  wholly  an  incidental  and  an  unnecessary  feature 
of  the  legislation.  The  act  does  not  purport  to  authorize  the  bridge  in 
order  to  provide  an  additional  post  road;  and  the  provision  establishing 
the  bridge  as  a  post  road,  when  built,  was  unnecessary,  because  it  would 
become  such  by  force  of  pre-existing  law.  Section  3964,  Rev.  St.  U.  S. 
Neither  does  it  in  terms  purport  to  be  an  exercise  of  the  power  to  regu- 
late commerce  between  the  states;  but  that  this  is  its  essential  character 
is  apparent  from  the  recitals  which  show  that  it  was  designed  to  afford  a 
connection  between  railroads  already  xjonstructed,  or  to  be  constructed, 
on  opposite  sides  of  the  sound.  Obviously,  congress  intended  to  plant 
the  rights  conferred  on  the  defendants  upon  the  validity  of  the  act  as  a 
regulation  of  commerce. 

Both  the  language  and  the  history  of  the  act  preclude  the  doubt 
whether  it  can  be  construed  as  intended  to  grant  a  privilege  which  is  to 
become  operative  when  concurrent  authority  to  build  the  bridge  is  ob- 
tained from  the  statles  of  New  Jersey  and  New  York.  It  is  silent  as  to 
any  such  condition,  and  this  silence  is  emphatic,  in  view  of  the  provis- 
ions conteiriplating  the  assent  of  the  state  which  have  been  inserted  in 
all  previous  acts  of  a  similar  character  when  permission  by  the  state  had 
not  been  given  in  advance.  As  it  was  passed  notwithstanding  the  pro- 
test of  New  Jersey,  which  was  in  eflFect  a  declaration  that  she  would  not 
consent,  it  must  be  assumed  that  congress  did  not  regard  the  consent  of 
the  state  necessary. 

The  precise  question  to  be  decided  has  never  been  adjudicated,  and 
the  present  act  is  the  first  attempt  on  the  part  of  congress  to  grant  such 
a  right  as  is  asserted  by  the  defendants. 

In  the  language  of  the  supreme  court  of  the  United  States  in  Jfiifcr  v. 
Mayor  of  New  York: 

"The  power  vested  in  congress  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  includes  the  control  of  the  navigable  waters  of 
the  United  States  so  far  as  may  be  necessary  to  insure  their  free  navigation ; 
and  by  navigable  waters  of  the  United  States  are  meant  such  as  are  naviga- 
ble iqi^Hct,  and  which,  by  themselves,  or  by  their  connection  with  other  wa- 
ters, form  a  continuous  channel  for  conunerce  with  foreign  countries  or  among 
the  stetes."     109  U.  S.  895- 

Whether  the  waters  are  wholly  within  the  boundaries  of  a  state,  or, 
as  here,  lie  between  two  states,  is  not  material.  They  are  navigable 
waters  of  the  United  States,  if  they  form  by  themselves,  or  by  uniting 
with  others,  a  continuous  highway  for  commerce  with  other  states  or 


Digitized  by 


Google 


DBGEEB  V.  BALTDIOBB  ft  N.  Y.  B.  00.  726 

countries.  The  Danid  BaJl,  10  Wall.  567;  Eacanaba  Ch.  v.  Chicago,  107 
U.  S.  682,  2  Sup.  Ct.  Rep.  185. 

The  power  of  control  over  such  waters  necessarily  includes  the  power 
of  deciding  what  structures  are  impediments  to  commerce;  and,  by  an 
unbroken  line  of  decisions,  it  is  settled  that  the  paramount  authority  reg- 
ulating bridges  that  affect  the  navigation  of  the  navigable  waters  of  the 
United  States  is  in  congress. 

So  long  as  this  authority  lies  dormant,  the  states  may  authorize  the 
erection  of  bridges  over  navigable  waters  within  their  limits,  which  may 
to  some  extent  obstruct  navigation,  or,  by  concurrent  action,  may  bridge 
the  waters  lying  between  them;  but,  so  soon  as  congress  intervenes  and 
exercises  its  power  of  regulation,  what  has  been  done  by  state  authority 
must  give  way  to  the  paramount  authority  of  congress.  The  power  of 
the  state  ends  where  that  of  the  nation  begins.  WiOson  v.  Black  Bird 
Greek  Marsh  Co.,  2  Pet.  250;  Wheeling  Bridge  Case,  18  How.  421;  GUr 
man  v.  OUy  of  Philaddphia,  3  Wall.  728;  Govmty  of  Mobile  v.  KimbaU, 
102  U.  S.  691;  Pound  v.  Turck,  95  U.  S.  469. 

These  decisions,  however,  fall  short  of  adjudicating  the  present  case, 
because  they  do  not  decide  in  terms  that  the  power  of  regulation  extends 
further  than  is  required  to  preserve  the  free  and  unobstructed  navigation 
of  the  public  waters.  If  the  power  ends  there,  the  present  act  is  nuga- 
tory.    That  it  does  end  there  never  has  been  authoritatively  determined. 

The  lands  under  the  water  on  the  New  Jersey  side  of  Arthur  kill  be- 
long to  the  state  of  New  Jersey,  or  to  those  who  have  derived  title  from 
the  state.  The  shores  of  navigable  waters,  and  the  soil  under  them, 
were  not  granted  by  the  constitution  to  the  United  States,  but  were  re- 
served to  the  states  respectively.  PoUard  v.  Hagan,  8  How.  212.  The 
right  of  eminent  domain  over  such  lands,  for  all  municipal  purposes, 
resides  in  the  state  within  the  boundaries  of  which  they  lie,  and  within 
the  legitimate  limitations  of  this  right  the  power  of  the  state  to  appro- 
priate the  shores  of  navigable  waters,  and  the  lands  under  thezn,  is  abso- 
lute. Onnerod  v.  New  Forifc,  W.  S.  &  B.  R.  Co.,  21  Blatchf.  106,  13 
Fed.  Rep.  370.  Expressions  of  opinions  by  learned  jurists  are  found 
in  several  adjudged  cases  to  the  effect  that  congress  cannot,  under  the 
power  of  regulating  commerce,  authorize  the  erection  of  bridges  over 
navigable  waters  without  the  consent  of  the  state,  or  sanction  an  ob- 
truction  of  commerce. 

In  People  v.  Rensadaer  &  8.  R.  Co.,  15  Wend.  113,  Chief  Justice  Sav- 
age, after  asserting  that  the  power  to  erect  bridges  over  such  waters 
existed  in  the  state  legislature  before  the  adoption  of  the  federal  con- 
stitution, says: 

'*It  is  not  pretended  that  such  power  has  been  delegated  to  the  general  gov* 
ernment  as  is  conveyed  under  the  power  to  regulate  commerce  and  naviga- 
tion. It  remains,  then,  In  the  state  legislature,  or  it  exists  nowhere.  It 
does  exist  because  it  has  not  been  surrendered  any  further  than  such  surren- 
der may  be  quallfiedly  implied;  that  is,  the  power  to  erect  bridges  over 
navigable  streams  must  be  considered  so  far  surrendered  as  may  be  liocessary 
for  a  free  navigation  upon  those  streams.  ** 
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In  People  y,  KeUy,  76  N.  Y.  475,  Earl,  J.,  states: 

"The  East  river  is  a  public  navigable  water,  and  to  bridge  it  requires  the 
concurrent  authority  of  the  state  of  New  York  and  of  the  United  States;  ol 
the  former  by  reason  of  its  rights  in  the  lands  on  the  shore,  and  under  the 
water,  and  of  its  qualified  sovereignty  over  the  water;  and  of  the  latter  by 
reason  of  the  exclusive  power  of  congress  to  regulate  commerce,  and  to  de- 
termine in  its  regulation  thereof  to  what  extent  navigation  upon  the  water 
may  be  obstructed  or  interfered  with?" 

In  the  Wheeling  Bridge  Case  Mr.  Justice  McLean,  in  considering 
whether  congress  could  legalize  a  bridge  over  navigable  water  within  the 
jurisdiction  of  any  state  or  states,  uses  this  language: 

"But  this  does  not  necessarily  include  the  power  to  construct  bridges 
which  may  obstruct  commerce,  but  can  never  increase  its  facilities  on  a  navi- 
gable water.  Any  power  which  congress  may  have  in  regard  to  such  a  struct- 
ure is  indirect,  and  results  from  a  commercial  regulation.  It  may,  under 
this  power,  declare  that  no  bridge  shall  be  built  which  shall  be  an  obstruc- 
tion to  the  use  of  a  navigable  water.  And  this,  it  would  seem,  is  as  far  as 
the  commercial  power  by  congress  can  be  exercised.  *  *  *  If ,  under  the 
commercial  power,  congress  may  make  bridges  over  navigable  waters,  it  would 
be  diflacult  to  find  any  Smitation  of  such  a  power.  *  *  •  *  So  extravagant 
and  absorbing  a  federal  power  as  this  has  rarely,  if  ever,  been  claimed  by 
any  one." 

In  the  more  recent  case  of  Bridge  Go.  v.  U.  S.,  105  U.  S.  496,  Mr, 
Justice  Field  uses  this  language: 

"From  the  use  of  the  word  *  assent  *  to  the  erection  of  a  bridge  over  a  navi- 
gable river,  or  the  declaring  of  one  already  erected  a  lawful  structure,  the 
transition  has  been  easy  and  natural  to  the  assumption  of  an  affirmative  power 
in  congress  to  authorize,  independently  of  the  action  of  the  states,  the  con- 
struction of  such  bridges,  and  to  control  them.  From  the  authorities  cited, 
and  the  reasons  assigned,  it  is  evident  that  congress  possesses  no  such  power. 
*  *  *  If  weight  is  to  be  given  to  these  authorities,  and  to  the  reasons  on 
which  they  rest,  it  must  follow  that  the  sovereignty  and  jurisdiction  of  the 
state  over  their  navigable  waters,  which  were  as  absolute  upon  the  adoption 
of  the  constitution  as  over  their  roads,  still  continue;  except  that  they  are  to 
be  so  exercised  as  not  to  obstruct  the  free  navigation  of  the  waters,  so  far  as 
such  navigation  may  be  required  in  the  prosecution  of  interstate  and  foreign 
commerce."  ^ 

It  is  to  be  remarked,  however,  of  these  observations,  that  what  was 
said  by  Mr.  Chief  Justice  Savage  in  the  first  case,  and  by  Mr.  Justice 
Earl  in  the  second,  was  obiter^  and  that  the  views  expressed  by  Mr. 
Justice  McLean  and  by  Mr.  Justice  Field  were  by  way  of  argument  in 
dissenting  from  the  opinion  of  tlie  court.  It  was  not  necessary  in  either 
of  those  cases  to  pass  upon  the  point  suggested. 

The  case  of  South  Carolina  v.  Georgia^  93  U.  S.  4,  is  an  authority  the 
other  way.  The  supreme  court  there  considered  a  case  in  which  a  bill 
was  filed  by  the  state  of  South  Carolina  against  the  secretary  of  war  and 
other  officers  of  the  United  States,  to  restrain  them,  from  obstructing  or 
interrupting  the  navigation  of  the  Savannah  river  under  authority  of  an 
appropriation  act  of  congress  for  the  improvement  of  the  harbor  at  Savan- 
nah. The  court  were  of  the  opinion  that  the  acts  sought  to  be  restrained 
did  not  tend  to  the  destruction  of  the  navigation  of  the  river,  cdthougb, 
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by  obstructing  the  water-way  of  one  of  its  channels,  navigation  would  be 
restricted  to  the  other  channel,  and  therefore  were  not  in  any  just  or  legal 
sense  a  destruction  or  impediment  of  navigation.  The  court  held  that 
the  appropriation  act  conferred  upon  the  secretary  of  war  the  discretion 
to  determine  the  mode  of  improvement,  and  authorized  the  diversion  of 
the  water  from  one  channel  into  another,  if,  in  his  judgment,  such  was 
the  best  mode.  Mr.  Justice  Strong,  speaking  for  the  court,  used  this 
language: 

"It  is  not,  however,  to  be  conceded  that  congress  has  no  power  to  order  ob- 
structions to  be  placed  in  the  navigable  waters  of  the  United  States,  either  to 
assist  navigation,  or  to  change  its  direction  by  forcing  it  into  one  channel  of 
a  river  rather  than  the  other.  It  may  build  light-houses  in  the  bed  of  the 
stream.  It  may  construct  jetties.  It  may  require  all  navigators  to  pass  along 
a  prescribed  channel,  and  may  close  any  other  channel  for  their  passage.  If, 
as  we  have  said,  the  United  States  have  succeeded  to  the  power  and  rights  of 
the  several  states,  so  far  as  control  over  interstate  and  foreign  commerce  is 
concerned,  this  is  not  to  be  doubted," 

And  the  Wheeling  Bridge  Case  was  cited  as  ruling  that  the  power  of 
congress  to  regulate  commerce  includes  the  power  to  determine  what 
shall  or  shall  not  be  deemed,  in  the  judgment  of  law,  an  obstruction  of 
navigation.  This  decision  controls  the  present  case.  The  state  of  South 
Carolina  had  not  consented  to  the  closing  of  one  of  the  channels  of  her 
river  by  the  authorities  of  the  United  States,  and  insisting  that  this  could 
not  be  done  against  her  consent,  had  asserted  her  rights  to  prevent  it  by 
a  bill  in  equity.  The  question  was  necessarily  involved  whether,  under 
the  power  to  regulate  commerce,  congress  can  close  the  channel  of  a  river 
within  a  state  against  the  consent  of  the  state.  The  decision  puts  that 
question  at  rest,  and  is  an  unqualified  affirmation  that  congress  can  do 
80.  If  congress  can  close  a  river,  it  can  certainly  bridge  one.  Apply- 
ing the  principle  of  that  decision  here,  where,  instead  of  a  jetty  or  a  light- 
house, a  bridge  is  the  structure  authorized,  it  follows  that  what  congress 
has  sanctioned  by  the  present  act  is  not  an  obstruction  of  navigation, 
that  the  judgment  of  congress  concludes  controversy  as  to  the  fact,  and 
that  concurrent  action  on  the  part  of  New  Jersey  is  not  only  not  indis- 
pensable, but  that  her  opposition  is  futile. 

The  argument  that  the  rights  of  the  state  of  New  Jersey  are  ignored  or 
invaded  by  permitting  such  a  bridge  to  be  built  without  her  consent  is 
purely  a  sentimental  one.  She  has  no  control  of  the  water-way  for  the 
purposes  of  navigation  which  is  not  subordinate  to  the  will  ofcongress. 
She  can  make  no  use  of  it  against  the  will  of  congress.  The  act  of  con- 
gress does  not  attempt  to  appropriate  any  of  the  property  of  her  citizens, 
or  to  interfere  with  her  power  of  eminent  domain. 

If  the  constitutional  power  of  congress  over  the  navigable  waters  of 
the  United  States  is  confined  to  a  mere  negation  of  state  authority  over 
them,  if  congress  can  only  ratify  and  prohibit  what  the  state  proposes, 
if  it  has  no  faculty  of  independent  action,  and  no  vigor  to  originate,  then, 
instead  of  being  paramount,  the  power  is  practically  subordinate  to  the 
power  of  the  state.  Yet  it  has  never  been  doubted  that,  within  the  scope 
of  its  powers,  the  government  of  the  United  States  is  supreme,  or  that  its 
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authority,  when  asserted,  is,  to  the  extent  asserted,  of  necessity  exclu- 
sive. 

The  constitution  delegates  to  congress  the  power  to  prescribe  the  con- 
ditions upon  which  commerce  in  all  its  forms  shall  be  conducted  between 
the  citizens  of  the  several  states,  and  to  adopt  measures  to  promote  its 
development  and  prosperity.  Bridges  over  navigable  waters  are  neces- 
sary to  facilitate  transportation  and  commercial  intercourse.  They  are 
well-recognized  instrumentalities  of  commerce.  The  power  to  build 
them,  or  authorize  them  to  be  built,  is  an  incident  of  the  general  power 
to  regulate  interstate  commerce.  If  the  national  and  state  authorities 
disagree  as  to  the  expediency  of  bridging  a  river,  and  if,  as  is  asserted, 
the  power  to  act  is  partitioned  between  them,  and  can  only  be  exercised 
concurrently,  interstate  commerce  may  be  crippled.  If  congress  deems 
a  railroad  bridge  necessary  or  useful  as  an  instrumentality  of  interstate 
comtnerce,  there  is  no  sound  reason,  aside  from  considerations  of  expe- 
diency, why  it  should  not  build  one,  or  authorize  a  private  corporation 
to  do  so.  It  seems  idle  to  say  that  its  power  only  extends  to  prohibit- 
ing the  states  from  building  such  bridges,  and  that  it  can  direct  what 
bridges  shall  not  be  built,  but  not  what  shall  be  built.  This  would 
make  the  constitutional  prerogative  obstructive  merely.  Thus  circum- 
scribed, it  would  be  shorn  of  most  of  its  value. 

It  is  not  intended  to  intimate  that  congress  can  authorize  the  appro- 
priation of  private  property  for  the  purposes  of  such  a  bridge.  It  was  at 
one  time  doubtful  whether  the  government  of  the  United  States,  in  order 
to  obtain  property  required  for  its  own  purposes,  could  exercise  the  right 
of  eminent  domain  within  the  states.  That  question  was  settled  in  Kohl 
v.  U.  S.y  91  U.  S.  367,  where  it  was  held  that  the  government,  if  such 
property  cannot  be  obtained  by  purchase,  may  appropriate  it  upon  mak- 
ing just  compensation  to  the  owner.  It  is  not  necessary  to  consider 
whether  congress  could  enable  the  defendants  to  condemn  property  in 
New  Jersey  for  the  purposes  of  their  bridge.  This  has  not  been  at- 
tempted by  the  act  under  consideration.  All  that  is  now  necessary  to 
decide  is  that,  if  the  defendants  acquire  the  right  of  the  owners  of  the 
land  under  the  waters  and  on  the  shores,  the  act  of  congress  gives  them 
lawful  authority  to  build  and  maintain  their  bridge  without  the  consent 
of  the  state  of  New  Jersey. 

The  demurrer  is  sustained,  and  the  motion  for  an  injunction  is  denied. 
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I 

CUBTIBS  V.  HURD. 

{(Hrcuit  Court,  B.  D.  Nmo  Turk.    May  9, 1887.) 

1.  BaIiB— BB8CIB8I0N— MiSBBFRBSBNTATIOlf. 

Equity  will  rescind  a  purchase,  upon  the  application  of  the  purchaser,  where 
the  purchase  was  induced  by  a  material  misrepresentation  of  the  vendor, 
although  the  misrepresentation  were  innocently  made  by  the  vendor. 

2.  Samb— Materiality. 

Such  relief  will  not  be  granted,  however,  if  the  misrepresentation  was  of  a 
trifling  or  immaterial  thing,  or  if  it  was  vague  and  inconclusive  in  its  nature, 
or  if  t£e  complainant  did  not  trust  to  it,  or  was  not  misled  by  it,  or  if  it  was 
upon  matter  of  opinion,  or  was  of  a  fact  equally  open  to  the  knowledge  of 
both  parties,  and  m  regard  to  which  neither  could  be  presumed  to  trust  the 
oUier. 
8.  Same— CoRPOBATB  Ezibtbhob. 

Upon  a  purchase  of  shares  of  stock  in  an  association,  which  was  in  legal 
effect  merely  a  partnership,  the  vendor  represented  that  the  association  was 
an  incorporated  company.  Hdd,  that  such  a  representation,  although  un- 
true in  fact,  was  not  a  misrepresentation  of  matters  of  substance,  in  the  ab* 
sence  of  any  inquiries  on  the  part  of  the  purchaser  concerninj;  the  character 
of  the  corporation,  and  was  not  a  sufficient  ground  for  decreemg  a  rescission 
of  the  purchase.^ 

In  Equity. 

(?.  Zabriskie^  for  complainant. 

L.  B.  Bunnelly  for  defendant. 

Wallace,  J.  Complainant  sues  to  obtain  a  rescission  of  a  purchase 
of  100  shares  of  stock  in  the  Housatonic  Bolling-Stock  Company,  bought 
by  him  in  August,  1882,  and  for  which  he  paid  the  sum  of  $4,250,  al- 
leging that  he  was  induced  to  make  the  purchase  by  the  misrepresenta- 
tions of  the  defendant,  who  was  the  president  of  the  company.  The  bill 
alleges  that  various  misrepresentations  were  made  to  the  complainant  by 
the  defendant  which  were  the  inducing  cause  of  the  purchase  of  the 
stock.  The  proofs,  however,  are  such  that  it  is  only  necessary  to.  con- 
sider whether  there  was  such  a  misrepresentation  respecting  the  corpo- 
rate organization  of  the  Housatonic  BoUing-Stock  Company  as  entitles 
him  to  the  relief  sought.  The  Housatonic  Rolling-Stock  Company  was 
not  an  incorporated  company.  It  was  an  association  which  was  in  legal 
effect  a  partnership,  formed  by  the  defendant  and  several  others  in  Oc- 
tober, 1881,  for  the  purpose  of  buying,  building,  leasing,  and  running 
railroad  cars  under  the  name  and  style  of  the  Housatonic  Rolling-Stock 
Company.  By  the  articles  of  association  the  legal  title  to  the  prop- 
erty was  vested  in  a  board  of  trustees  (who  were  named)  and  their  suc- 
cessors, who  were  to  have  the  sole  custody  and  management  of  the  busi- 
ness and  property  of  the  association,  with  power  to  appoint  its  officers. 
The  amount  of  capital  to  be  contributed  was  not  fixed  by  the  articles  of 
association,  although  the  capital  stock  was  divided  into  shares,  and  each 

1  Respectinff  the  iiraud  for  which  equity  wiU  give  relief,  see  Dillman  y.  Nadlehotfer, 
(111.)  7  N.£.  Rep.  82. 
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associate  subscribed  for  a  specified  number  of  shares.  The  capital  was 
represented  by  cars.  From  time  to  time  the  defendant  delivereid  cars  to 
the  company,  and  thereupon  scrip  for  shares,  as  an  equivalent,  was  is- 
sued by  the  company.  At  the  time  the  complainant  became  a  stock- 
holder the  company  owned  1,644  cars,  and  had  issued  scrip  for  27,440 
shares,  of  the  nominal  value  of  $100  each.  The  articles  of  association 
made  acceptance  of  a  certificate  of  shares  conclusive  evidence  of  the  as- 
sent of  the  holder  to  all  the  provisions  of  the  articles.  They  provided 
for  regular  meetings  of  the  shareholders,  but  gave  the  shareholders  no 
right  to  vote  without  the  consent  of  the  trustees.  In  short,  the  company 
was  an  association  of  individuals  organized  in  the  form  and  with  the  or- 
dinary machinery  of  a  corporation;  but  it  was  not  a  corporation,  because 
no  attempt  was  made  to  comply  with  the  laws  of  the  state  of  Michigan, 
where  the  association  was  organized,  in  respect  to  the  formation  of  cor- 
porations. The  conditions  of  the  association  made  the  trustees  a  self- 
appointing  body,  gave  them  unlimited  powers,  and  placed  the  share- 
holders at  their  mercy. 

The  proofs  show  that  the  complainant  was  led  by  the  statements  of 
one  Trubee,  a  friend  of  his,  to  suppose  that  an  investment  in  the  stock 
of  the  company  would  be  very  remunerative,  because  other  rolling-stock 
companies  which  had  been  organized  and  managed  by  the  defendant  had 
been  so,  and  that  handsome  dividends  could  be  expected  upon  stock  which 
could  be  obtained  for  not  far  from  40  cents  on  the  dollar.  Soon  after- 
wards complainant  was  taken  by  Trubee  to  the  office  of  the  defendant, 
and  introduced  by  Trubee  to  the  defendant  as  a  person  who  wanted  in- 
formation about  the  company.  The  defendant  understood  that  the  com- 
plainant might  become  a  purchaser  of  some  stock.  At  the  interview 
which  then  took  place,  there  was  considerable  conversation  about  rolling- 
stock  companies  in  general,  and  how  they  had  paid  large  returns  upon  cap- 
ital invested,  and  could  do  business  with  very  little  risk  of  loss.  Speak- 
ing of  the  present  company,  the  defendant  stated  it  was  well  under  way, 
and  that  most  of  the  cars  were  rented;  that  the  prospects  of  the  com- 
pany were  good;  that  a  similar  company  organized  by  him  previously 
had  paid  70  per  cent,  in  three  years;  that  he  was  the  president  of  a  num- 
ber of  rolling-stock  companies;  that  he  thought  this  was  really  the  best 
that  he  had  ever  had  anything  to  do  with;  that  the  stockholders  of  the 
other  companies  had  always  been  satisfied;  that  he  thought  the  stock- 
holders of  this  one  would  be;  and  that  the  company  had  already  earned 
dividends,  one  of  which  would  be  paid  in  a  short  time.  The  complain- 
ant asked  the  defendant  how  it  was  that  the  company  could  put  out  its 
stock  at  40  cents  on  the  dollar,  and  the  defendant  said  it  could  do  so  be- 
cause it  was  organized  under  the  laws  of  Michigan.  A  few  days  after 
this  interview  the  complainant  wrote  Trubee  to  ascertain  the  price  at 
which  the  stock  could  be  purchased,  and  Trubee  informed  him  in  reply 
that  it  could  be  bought  for  42J  ceots  on  the  dollar.  Thereupon  com- 
plainant instructed  Trubee  to  buy  100  shares,  and  sent  him  his  check 
for  the  amount.  In  fact,  Trubee  bought  the  stock  of  the  defendant  for 
40  cents  on  the  dollar,  and  kept  $250  of  the  proceeds  of  complainant's 
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check  for  himself.  The  defendant  had  a  certificate  prepared  for  the  com- 
plainant, and  delivered  it  to  Trubee,  who  sent  it  to  the  complainant. 
This  certificate  recited  that  complainant  was  entitled  to  "  one  hundred 
shares,  of  $100  each,  of  full-paid  stock,  in  the  association  called  the 
Housatonic  Rolling-Stock  Company,  transferable  only  on  the  books  of 
the  association,  in  person  or  by  attorney,  in  accordance  with  the  articles, 
by-laws,  and  regulations.''  It  contained  also  this  recital:  "The  holder 
of  each  share,  when  transferred  as  above  provided,  is  subject  to  all  the 
liabilities  and  provisions,  and  is  entitled  to  all  the  privileges,  of  a  mem- 
ber, as  fully  as  if  he  had  signed  the  original  articles  of  association." 

The  complainant  first  learned  that  the  company  was  not  incorporated 
under  the  laws  of  Michigan  in  the  fall  of  1884.  Soon  thereafter  he  tend- 
ered to  the  defendant  an  assignment  of  the  scrip,  with  the  dividends  he 
had  received  upon  the  stock,  and  brought  this  suit.  The  proofs  do  not 
show  any  intent  to  deceive  or  defraud  on  the  part  of  the  defendant.  He 
had  -some  of  the  stock  to  dispose  of,  and  doubtless  presented  the  pros- 
pects of  the  company  in  as  attractive  an  aspect  as  he  fairly  could ;  but 
he  did  not  hold  out  any  special  inducements  to  the  complainant  to  buy, 
and  made  no  misrepresentation  about  the  financial  condition  of  the  com- 
pany. He  was  not  asked  any  question  calling  for  specific  information 
about  the  amount  or  value  of  the  property,  or  about  the  expenses  or  in- 
come of  the  company ;  nor  was  he  asked  any  question  about  the  charac- 
ter of  the  organization,  or  the  rights  or  liabilities  of  shareholders.  The 
company  was  upon  a  prosperous  footing  at  the  time,  and  there  is  noth- 
ing to  show  that  the  statements  made  by  him  about  its  condition  and 
prospects  were  not  warranted  by  the  facts.  When  he  transferred  the 
stock  he  did  not  know  that  Trubee  had  represented  to  the  complainant 
that  tlie  price  was  $4,250,  nor  did  he  know  what  price  the  complainant 
paid  Trubee  for  it,  although  Trubee,  to  excuse  his  own  conduct,  testifies 
to  the  contrary.  He  knew  that  the  stock  was  going  to  the  complainant, 
but  did  not  concern  himself  with  any  inquiry  whether  Trubee  was  buy- 
ing it  as  agent  for  the  complainant,  or  for  himself  as  a  vendor  to  the  com- 
plainant. This  view  of  the  facts  has  not  been  influenced  by  the  testi- 
mony of  the  defendant  himself,  which,  so  far  from  strengthening  his  own 
case,  has  only  tended  to  prejudice  it. 

It  is  apparent  from  the  complainant's  own  narrative  that  he  was  led  to 
buy  the  stock  because  he  believed  that  rolling-stock  companies  generally 
had  been  profitable,  and  therefore  that  this  one  was  likely  to  be,  rather 
than  because  he  relied  upon  any  special  facts  respecting  the  company 
stated  by  the  defendant.  He  is  probably  mistaken  in  asserting  that  the 
defendant  told  him  that  the  capital  stock  of  the  company  was  $1 ,000,000, 
or  anything  to  that  effect.  His  impression  upon  this  point  is  probably 
derived  from  the  recital  in  his  certifiaite  of  the  amount  of  capital  stock. 
He  admits  that  about  two  months  after  he  made  the  purchase  he  met 
the  defendant,  and  was  then  informed  by  him  that  the  company  issued 
stock  as  cars  were  "  put  in,"  and  that  his  stock  represented  cars  put  in 
at  the  time  he  bought  it  of  defendant.  About  a  year  after  the  purchase 
he  was  again  fully  informed  by  the  defendant  of  the  manner  in  which 
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the  trustees  of  the  company  were  accustomed  to  issue  stock  for  cars  from 
time  to  time.  He  made  no  charge  of  misrepresentation  when  he  received 
these  explanations,  and  it  is  improbable  that  he  would  not  have  done  so, 
or  that  he  would  have  taken  no  steps  to  rescind  his  purchase,  if  what 
was  thus  stated  had  been  a  surprise  to  him.  At  the  time  of  the  pur- 
chase, he  believed  that  the  stock  would  yield  dividends  of  6  per  cent., 
and  consequently  that  an  investment  in  it  would  return  about  14  per 
cent.  He  was  allured  by  his  expectations  into  making  an  investment 
without  any  adequate  investigation  or  inquiry  respecting  the  conditions 
and  chances.  But  he  undoubtedly  did  suppose  that  the  company  was  an 
ordinary  corporation  or  joint-stock  company,  organized  under  the  laws 
of  Michigan.  The  name  by  which  it  was  styled,  and  the  conversation 
with  the  defendant  about  capital  stock,  shareholders,  and  dividends, 
naturally  suggested  this.  So  did  the  certificate  which  he  received.  A 
more  vicious  scheme  of  association,  or  a  more  loose  and  lawless  system 
of  administration,  than  was  adopted  by  the  promoters  and  managers  of 
this  company  for  administering  its  affairs,  can  hardly  be  conceived.  It 
is  difficult  to  believe  that  they  could  have  induced  any  person  outside 
their  own  circle,  who  was  informed  of  the  powers  intrusted  to  them  and 
of  the  business  methods  of  the  company,  to  invest  his  money  in  the 
shares.  Slight  evidence  of  corrupt  administration  would  suffice  to  create 
the  belief  that  the  scheme  was  intended  as  a  fraud  at  its  inception.  But 
the  proofs  are  destitute  of  any  evidence  to  show  that  the  interests  of  the 
shareholders  were  subordinated  to  those  of  the  managers.  On  the  con- 
trary, the  proofs  show  that  the  affairs  of  the  company  were  honestly 
managed,  and,  had  it  not  been  for  circumstances  beyond  the  control  of 
the  managers,  there  is  no  reason  to  doubt  that  the  shareholders  would 
have  continued  to  receive  large  dividends  upon  their  investments.  A 
report  of  a  committee  of  stockholders,  made  after  an  examination  of  the 
affairs  of  the  company  in  June,  1885,  has  been  introduced  in  evidence 
by  the  complainant,  which  shows  that  the  powers  conferred  by  the 
articles  of  association  upon  the  trustees  had  not  been  abused,  and  that 
the  intermission  of  dividends  was  mainly  caused  by  the  failure  to  collect 
moneys  due  from  the  railroad  companies  which  were  suffering  from  the 
general  depression  of  railroad  business. 

These  facts  do  not  furnish  an  adequate  basis  for  a  rescission  of  the  com- 
plainant's purchase.  A  purchaser  cannot  expect  a  court  of  equity  to  de- 
cree him  a  rescission  merely  because  he  is  able  to  show  that  his  purchase 
has  not  turned  out  to  be  what  he  supposed  he  was  buying.  He  must 
rely  upon  proof  of  deceit  or  misrepresentation  on  the  part  of  the  vendor, 
or  upon  a  case  qf  mutual  mistake  going  to  the  essence  of  the  contract. 
Any  right  to  relief  in  the  present  case  must  rest  upon  the  ground  that 
the  complainant  has  been  misled  by  the  fraudulent  suppression  or  the 
misrepresentation  by  the  defendant  of  some  matter  of  substance.  As 
has  been  said,  there  was  no  intent  to  deceive  or  mislead  on  the  part  of  the 
defendant.  If  there  were  any  misrepresentation,  it  is  to  be  found  in  his 
statements  respecting  the  corporate  character  of  the  company, — vague  and 
incidental  statements,  which  are  also  contained  in  the  certificate  of  shares 
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.received  by  the  complainant.  If  these  statements  furnish  adequate 
ground  for  a  rescission,  every  purchaser  of  stock  in  the  company  who 
may  have  bought  without  making  inquiry,  or  without  special  informa- 
tion about  the  terms  and  conditions  of  the  articles  of  association,  may 
also  insist  upon  a  rescission. 

If  the  defendant  has  made  a  material  misrepresentation,  the  complain- 
ant is  not  to  be  precluded  from  relief  merely  because  the  defendant  did 
not  intend  to  defraud.  In  such  cases  courts  of  equity  will  relieve  the 
purchaser,  although  the  misrepresentations  were  innocently  made  by  the 
vendor.  Smith  v.  Reese  River  Co.,  L.  R.  2  Eq.  264;  Kennedy  v.  Panama 
Co., Ij,  R.  2  Q.  B.  580;  Pedc  v.  Gwnwy,  L.  R.  13  Eq.  79. 113.  A  vendor 
cannot  be  heard  to  say  that  he  knew  nothing  of  the  truth  or  falsehood  of 
that  which  he  has  represented,  and  claim  to  retain  any  benefit  derived 
from  the  sale  when  the  representations  turn  out  to  be  untrue.  Tdbner, 
L.  J.,  in  Rawlins  v.  Wickham,  3  De  Gex  &  J.  304,  317. 

On  the  other  hand,  if  the  misrepresentation  was  of  a  trifling  or  imma- 
terial thing,  or  if  it  was  vague  and  inconclusive  in  its  nature,  or  if  the 
complainant  did  not  trust  to  it,  or  was  not  misled  by  it,  or  if  it  was  upon 
matter  of  opinion,  or  of  a  fact  equally  open  to  the  inquiries  of  both  par- 
ties, and  in  regard  to  which  neither  could  be  presumed  to  trust  the  other, 
a  court  of  equity  will  not  interfere. 

Looking  at  the  case  in  the  most  favorable  aspect  possible  for  the  com- 
plainant, and  treating  it  as  one  where  he  was  induced  to  purchase  the 
stock  upon  the  defendant's  representation  that  the  company  was  an  in- 
corporated company  organized  under  the  laws  of  Michigan,  it  must  be 
held  that  the  complainant  is  without  remedy.  Such  a  representation, 
without  more,  is  not  of  a  matter  of  substance.  It  is  too  colorless  and 
indefinite  to  be  the  foundation  of  a  cause  of  action.  The  fact  that  a 
business  concern  is  incorporated  is  of  little  moment,  unless  the  charier 
or  the  organic  law  confers  some  valuable  privileges  or  immunities  upon 
the  members.  A  trading  association  may  be  but  a  mere  partnership; 
or  it  may  have  corporate  powers  to  a  small  extent,  and  sub  Tnodo;  or  it 
nifty  be  invested  with  corporate  functions  to  a  considerable  and  yet  lim- 
ited extent;  or  it  may  exist  with  aU  the  incidental  functions  and  peculiar 
privileges  which  a  grant  of  unconditional  corporate  power  confers.  There 
are  and  have  been  many  joint-stock  associations  of  different  kinds,  in- 
cluding banking  companies,  which  have  never  been  legally  incorporated, 
and  which  are  mere  partnerships  as  to  every  person  except  their  own 
stockholders.  One,  if  not  the  principal,  inducement  which  leads  such 
companies  to  seek  corporate  organization  is  to  limit  the  risk  of  the  part- 
ners, and  to  render  definite  the  extent  of  their  hazard.  But  there  are 
many  corporations  in  which,  by  the  organic  law,  the  members  are  liable 
for  the  debts  to  the  same  extent  as  the  members  of  an  ordinary  partner- 
ship. In  some  there  is  a  limited  joint  and  several  liability  to  the  ex- 
tent of  the  par  value  of  the  stock  of  each  shareholder,  and  in  others  a 
personal  liability  for  such  sum  as  the  proportion  of  each  to  the  whole 
outstanding  stock  bears  to  the  outstanding  debts  of  the  corporation. 
See  Thomp.  Liab.  Stockh.  §  45,     Where  there  is  not  a  limited  liability 
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of  the  members,  or  nnless  the  corporation  is  one  which  is  invested  by. 
the  state  with  special  privileges,  incorporation  is  only  valriable  as  a 
mode  of  organization  which  may  conduce  to  the  convenience  of  business 
management.  Such  are  the  facilities  afforded  by  the  laws  of  most  of 
our  states  that  the  privileges  of  corporate  organization  are  within  the 
reach  of  almost  any  business  concern ,  and  can  be  obtained  as  a  matter 
of  course  for  a  trifling  outlay.  It  follows  that  a  representation  that  an 
association  is  incorporated,  without  more,  is  no  more  than  saying  that 
it  has  been  authorized  by  legislative  authority  to  do  what  it  could  do 
practically,  and  what  an  infinite  variety  of  associations  are  doing  with- 
out such  authority.  It  is  true  that,  as  a  general  rule,  the  shareholder 
of  a  corporation  is  not  held  to  the  liabilities  of  a  member  of  an  ordinary 
partnership  for  the  debts  of  the  concern,  and  a  purchaser  of  shares  does 
not  expect  to  incur  such  a  liability  as  a  consequence  of  his  purchase. 
But  it  cannot  be  aflSrmed  that  a  purchaser  of  shares  who  bays  without 
inquiry  as  to  the  character  of  the  corporation  of  which  he  proposes  to  be- 
come a  member,  or  as  to  the  nature  of  the  liability  of  the  stockholders, 
has  any  l^al  right  to  complain,  if  he  finds,  after  he  has  purchased,  that 
the  stockholders  are  liable  for  all  the  debts  of  the  concern.  No  author- 
ity for  such  a  proposition  has  been  cited  by  counsel.  If  it  can  be  main- 
tained, it  can  only  be  done  by  importing  an  implied  warranty  against 
such  a  liability  into  every  sale  of  shares  in  a  corporation.  No  such  ex- 
ception to  the  rule  of  caveat  emptor  is  known  to  the  law. 

Having  reached  the  conclusion  that  there  is  no  ground  for  the  relief 
sought  by  the  complainant,  because  there  was  no  deceit  or  misrepresen- 
tation as  to  any  matter  of  substance  by  which  he  was  induced  to  pur- 
chase the  stock,  it  is  not  necessary  to  consider  whether  he  acted  with 
sufficient  promptitude  in  attempting  to  rescind,  or  whether  upon  other 
grounds  his  case  is  such  as  to  preclude  belief. 

The  bill  is  dismissed. 


Smith  v.  City  of  Portland. 

(Circuit  Court,  D,  Oregon.    April  7, 1887.) 

1.  Dedication— EviDKNCB  op— Plat  Alteration. 

Upon  an  issue  as  to  whether  College  street,  in  the  city  of  Portland,  Oregon, 
extends  through  block  No.  188,  by  virtue  of  a  dedication  made  by  the  original 
owner  of  the  premises,  who  platted  a  tract,  including  the  block,  as  a  part  of 
the  city,  held  that,  although  the  record  of  the  plat  shows  that,  at  some  time, 
a  line,  since  erased,  was  drawn  across  block  138,  thiis  representing  College 
street  as  running  through  the  block,  yet  the  testimony  of  witnesses,  and  the 
appearance  of  tne  record'  itself,  satisfactorily  demonstrate  that  the  line  was 
drawn  by  mistake  in  recording  the  plat,  and  was  erased  at  the  time,  and  that 
the  erasure  was  not  the  result  of  a  fraudulent  alteration,  made  since. ^ 

1  Respecting  the  dedication  of  a  street  to  public  use  by  making;  and  recording  a  plat 
on  which  it  is  designated,  see  Fulton  v.  Town  of  Dover,  (Del.)  6  Atl.  Rep.  633;  Dononoo 
V.  Murray,  (Wis.)  22  N.  W.  Rep.  167;  Quinn  v.  Anderson,  (Cal.)  11  Pac.  Rep.  747,  and 
note ;  San  Leandro  v.  Le  Breton,  (Cal.)  13  Pac.  Rep.  405. 
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8.  Same— Estoppel— Rbfebbkcs  to  Maps. 

The  sale,  by  the  owner  of  the  tract  platted,  of  lots  not  bounding  on  College 
street,  by  reference  to  other  maps,  not  made  by  him  or  recorded  as  his  ded- 
ication, would  not  amount  to  a  recognition  of  the  correctness  of  those  maps 
in  regard  to  College  street,  and.  although  College  street  were  represented  on 
them  as  running  through  the  block,  a  dedication  should  not  be  inferred  there- 
from, the  official  map  showing  the  contrary;  especially  as  against  purchasers 
who  purchased  and  made  valuable  improvements,  relying  on  the  latter. 

8.  Pabties— -Injunction— Trustee — Cestuis  Que  Trust.' 

To  a  suit  brought  by  a  trustee  to  enjoin  a  city  from  improving  as  a  street, 
private  property  belonging  to  the  trust,  the  cestui  que  trust  need  not  be  made 
a  party,  as  the  relief  sought  in  no  way  affects  the  relations  of  the  trustee  and 
the  cestui, 

4.  Pleading— Variance— Surr  in  Capacity  op  Trustee. 

If,  in  a  bill  in  equity  to  enforce  the  rights  of  a  property  owner,  the  plain- 
tiff is  alleged  to  be  the  holder  of  the  legu  title  in  trust  for  certain  other  per- 
sons, it  is  immaterial  that  his  evidence  shows  that  he  had  bought  the  interest 
of  the  beneficiary  before  the  filing  of  the  bill,  and  is,  therefore,  in  reality,  the 
absolute  owner. 

Before  Sawyer,  0.  J. 

John  CaUiriy  for  complainant. 

A,  H.  Tanner  and  Chas^  H.  Casey j  for  defendant. 

Sawyer,  C.  J.  This  is  a  bill  in  equity  to  enjoin  the  city  of  Portland 
from  improving,  as  a  street,  what  is  claimed  by  the  city  to  be  a  part  of  a 
public  street,  and  by  complainant  not  to  be  a  street,  but  private  prop- 
erty owned  by  him.  The  question  is  whether  the  land  is  a  part  of  Col- 
lege street,  or  a  part  of  block  138. 

The  land  is  a  part  of  the  donation  claim  of  Stephen  Coffin,  patented  to 
him  by  the  United  States,  and  by  Coffin  laid  out  into  a  part  of  the  city 
of  Portland.  On  December  4,  1867,  Coffin  filed  a  map  of  that  portion 
of  the  city  laid  out  on  his  donation  daim,  duly  executed  and  acknowl- 
edged by  him,  in  the  county  clerk's  office  of  Multnomah  county,  which 
map  was  duly  recorded  in  Book  H  of  Deeds,  on  pages  158  and  169. 
This  is  the  only  map  of  the  city  filed  by  Coffin,  and  is  the  public  record 
of  his  dedication,  and,  presumptively,  is  the  map  to  control  the  location 
of  the  streets,  blocks,  and  lots  of  the  city,  so  far  as  it  lies  within  the  bound- 
aries of  his  land.  Unless  Coffin  either  dedicated  this  part  of  land  in 
question  for  a  street,  or  the  city  has  otherwise  since  acquired  the  title  for 
that  purpose,  by  purchase,  condemnation,  or  other  lawful  means,  it  re- 
mains private  property;  and  the  city  cannot  appropriate  or  interfere  with 
it  without  making  due  compensation.  On  February  11,  1869,  about 
fourteen  months  after  filing  the  plat.  Coffin  conveyed  to  Jeanette  Davis 
"fractional  block  No.  (138)  one  hundred  and  thirty-eight,  as  designated 
in  recorded  map  of  S.  Coffin's  land  claim,  as  recorded  in  Book  H,  on 
pages  158  and  159  of  the  county  records  of  Multnomah  county,  state  of 
Oregon,  and  situate  in  the  city  of  Portland;"  being  the  block  embracing 
the  land  in  question,  unless  there  was  a  street  that  covered  it. 

It  will  be  seen  that  the  block  was  conveyed  "as  designated  in  the  re- 
corded map."  On  the  recorded  map,  as  it  now  appears,  Collie  street 
does  not  extend  across  block  138,  or  between  blocks  138  and  139,  and 


Digitized  by 


Google 


736  FEDERAL  REPORTER, 

this  strip  of  land  is  a  part  of  block  188,  and  within  the  block  as  con- 
veyed by  Coffin.  If  there  were  nothing  else,  this  would  settle  the  ques- 
tion, because,  according  to  the  map  dedicating  public  streets,  there  is 
no  street  there,  and  the  land  in  question  on  this  map  forms  a  part  of 
block  138.  The  complainant,  by  various  mesne  conveyances,  has  be- 
come vested  with  the  title  acquired  by  Mrs.  Davis- 
Soon  after  the  conveyance  by  Coffin,  his  grantee  built  a  house  in  what  is 
now  claimed  to  be  the  street,  and  it  has  been  occupied  by  the  owners  of  the 
block  ever  since  it  was  built.  The  record  shows  that  at  some  time  a  line  was 
drawn  across  block  138,  which  would  show  Collie  street  to  run  through 
the  block.  This  has  been  erased.  It  was  claimed  by  the  city  that  this 
erasure  occurred  within  the  last  two  years  before  the  bringing  of  the  suit, 
and  that  the  record  has  thus  been  mutilated.  But  it  was  proved  beyond 
all  doubt,  as  it  seems  to  me,  by  reliable  witnesses,  among  them  surveyors 
and  others,  who  have  had  occasion  from  time  to  time  to  examine  the 
record  carefully,  that  it  has  been  in  the  condition  now  shown  for  many 
years.  By  the  testimony  of  the  witnesses,  the  appearance  of  the  record 
itself,  the  character  of  the  ink  and  handwriting,  location  of  the  figures 
numbering  the  blocks,  and  other  circumstances,  I  am  satisfied  that  this 
line  was  drawn  by  mistake  in  recording  the  map,  and  erased  at  the  time, 
and  numbered  after  the  erasure  was  made.  The  mistake  would  be  quite 
likely  to  occur,  as  the  block  is  on  the  edge  of  Coffin's  land,  where  it  joins 
a  line  beyond  which  the  direction  of  streets  is  changed,  so  that  at  the  in- 
tersection gores  are  formed.  Block  138  is  one  of  these  gores,  and  not  a 
full  block. 

If  College  street  were  run  through  on  the  broad  side  of  the  block,  it 
would  leave  a  small  part,  almost  a  triangle.  In  laying  down  his  rule 
on  the  southerly  side  of  College  street,  by  the  copyist,  the  southerly  line 
of  Coffin's  land  was  probably  covered,  and,  without  noticing  the  situation, 
the  line  was  probably  run  across  the  block,  and,  when  discovered,  erased 
before  numbering.  There  are  some  other  blocks,  on  that  line  of  Coffin's 
claim,  similarly  situated,  in  which,  as  in  this  case,  the  streets  are  not 
extended  through  the  gores.  I  am  satisfied  that  this  erasure  was  made 
as  a  correction  of  a  mistake  at  the  time  the  record  was  made,  and  that 
there  has  been  no  mutilation  of  the  record  as  then  made.  The  city  has 
undoubtedly  taxed  this  piece  of  land,  from  time  to  time,  as  a  part  of 
block  138;  and  it  has  been  more  than  once  assessed  as  a  part  of  said 
block  by  the  city  for  the  improvement  of  the  adjacent  property,  and  such 
taxes  and  assessments  have  been  paid  by  those  claiming  the  property 
through  the  said  conveyances  from  Coffin,  and  who  have  always  occu- 
pied it. 

There  is  some  testimony,  more  or  less  improbable,  in  view  of  well- 
established  facts,  that  the  house  was  built  by  the  consent  of  the  city 
officials,  with  the  understanding  that  it  should  be  removed  when  the 
land  should  be  wanted  for  a  street.  But  if  this  were  so,  of  which  there 
is  much  doubt,  it  does  not  settle  the  question  of  title.  The  official  map 
of  dedication  shows  this  land  to  be  a  part  of  block  138,  and,  not  long 
after  the  map  was  filed,  Coffin,  the  man  who  dedicated  the  streets,  sold 
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it,  describing  in  his  conveyance  in  express  terms  block  138  as  the  bloci 
is  shown  on  this  map,  thus  indicating  that  he  did  not  then  regard  this 
land  as  a  public  street.  Located  as  it  is,  there  did  not  seem  to  be  any 
necessity  for  a  street  here. 

There  was  an  attempt  to  show  that  CoflBn  had  sold  lots  both  before 
and  after  the  filing  of  this  map,  by  other  maps,  upon  which  College 
street  was  shown  as  running  through  this  block;  and  that,  therefore,  ho 
had,  by  recognizing  such  maps,  practically  made  a  dedication  prior  to 
the  filing  of  his  own  map.  It  is  doubtful  whether  this  evidence  is  ad- 
missible under  the  pleadings.  I  believe  the  district  judge  refused  to 
allow  an  amendment  to  the  answer  at  a  late  stage  of  the  case,  for  the 
purpose  of  letting  in  such  testimony.  However  this  may  be,  the  evi- 
dence is  unsatisfactory  to  show  a  prior  dedication.  But  had  he  sold 
other  lots  by  other  maps,  the  parts  of  those  maps  where  the  lots  sold  are 
located  may  have  been  entirely  correct,  and,  being  so,  the  maps  not 
being  his  dedication,  a  sale  of  lots  properly  laid  down  by  descriptions 
referring  to  those  maps  would  be  no  recognition  of  the  correctness  of 
those  maps  in  other  parts  where  they  were  erroneous,  and  to  which  his 
attention  may  not  have  been  attracted.  There  was  no  evidence  that  he 
sold  any  lots  bounded  on  College  street  at  this  point,  or  in  any  of  the 
other  gores,  through  which  streets  were  run  on  some  of  the  maps  gotten 
up  by  real-estate  agents.  Since  we  have  his  own  map,  duly  attested 
and  recorded,  by  which  he  made  his  public  dedication,  the  most  satis- 
factory testimony  should  be  required  to  establish  a  dedication  other  and 
different  from  that ;  and  especially  so  when  it  is  not  as  against  him  that 
the  fact  is  sought  to  be  established,  but  as  against  strangers,  who  have 
purchased  the  land  by  the  oflScial  map  of  record,  paid  a  valuable  con- 
sideration therefor,  and  since  expended  considerable  sums  in  building, 
grading,  and  otherwise  improving  it. 

In  my  judgment,  no  valid  dedication  of  a  public  street  has  been  shown 
to  have  been  made  of  the  land  in  question,  and  that  it  is  still  private 
property  in  the  hands  of  the  complainant. 

It  is  urged  by  defendant  that  complainant  in  his  bill  has  alleged  a  le- 
gal title  in  himself,  but  in  trust  for  another  party;  that  the  cestui  que  trust 
is  an  indispensable  party;  and  the  bill  must  be  dismissed  for  want  of 
parties.  If  this  proposition  be  not  sound,  then  that  the  proofs  show  that 
complainant  did  not  hold  it  in  trust,  as  alleged;  because  he  had  before 
the  filing  of  the  bill  purchased  the  interest  of  the  cestwi  que  trusty  so  that 
he  was  at  the  commencement  of  the  suit  fully  vested  with  both  the  legal 
and  equitable  title;  that  his  proofs  do  not  make  the  case  set  out  in  his 
bill,  and  it  should  be  dismissed  for  that  reason.  As  to  the  first  proposi- 
tion, the  case  seems  to  me  to  be  clearly  within  the  principle  laid  down 
by  the  supreme  court  in  Oarey  v.  Brown,  92  U.  S.  171,  wherein  it  is  held 
that,  "  where  a  suit  brought  by  a  trustee  to  recover  trust  property  or  to 
reduce  it  to  possession,  in  nowise  affects  his  relations  with  his  cestui  que 
trust  J  it  is  unnecessary  to  make  them  parties.''  Now,  the  relief  sought 
in  this  case  in  no  way  affects  the  relations  of  the  trustee  with  jbis  cestui 
que  trust. 

v.30F.no.lO— 47 
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As  to  the  second  proposition,  the  bill  shows  the  legal  title  to  be  in 
qomplainant;  and  this,  without  anything  more,  is  suflScient  to  entitle 
him  to  the  decree.  If  there  are  other  relations  existing,  shown  by  the 
bill  and  testimony,  or  either,  that  would  not  affect  his  right  to  the  relief 
asked.  This  fact  cannot  change  the  aspect  of  the  case.  It  is  at  most 
mere  matter  of  surplusage  in  the  bill,  and  the  proof  corresponding  with 
it  makes  it  nothing  more.  If  he  is  entitled  to  the  relief  sought  on  the 
legal  title,  without  making  the  cestui  que  truet  a  party,  he  certainly  is 
when  the  latter  is  a  party.  And  it  can  make  no  difference  who  the  cestui 
que  trust  is,  whethei  himself  or  some  other  party.  He  would  be  entitled 
to  the  relief  without  the  allegations  of  the  trust,  whether  a  trust  exists  or 
not;  and  he  would  be  entitled  to  the  same  relief  with  the  allegations  of 
the  trust,  if  proved.  On  either  hypothesis,  he  would  be  entitled  to  re- 
lief. 

I  think  complainant  is  entitled  to  the  decree  prayed,  with  costs,  and  it 
is  so  ordered. 


Merrill  v.  Tobin. 
(Circuit  Court,  JV.  D,  I<nea,  C  D,    January  24, 1887.) 

1.  Public  Lands— Swamp  Lands— Fitness  for  Cultivation. 

Lands  which,  by  reason  of  swamp  or  overflow,  become  unfit  for  cultivation, 
are  within  the  purview  of  the  act  of  congress  of  1850,  granting  certain  swamp 
and  overflowed  lands  to  the  state  of  Iowa. 

d.  Limitation  op  Actions— Adverse  Possession— Nature  op. 

Where  the  lands  in  question  are,  by  reason  of  overflow,  unfit  for  cultiva- 
tion, and  only  of  use  for  the  purpose  of  raising  grass  and  hay  upon  them,  the 
use  of  the  lands  for  that  purpose  openly,  and  to  the  knowledge  of  the  neigh- 
borhood, for  the  statutory  period,  is  sufficient  to  constitute  adverse  possession 
under  color  of  title.* 

8.  Estoppel— Equitable— Payment  op  Taxes. 

A  mere  payment  of  taxes  by  claimant  in  ejectment,  with  knowledge  of  de- 
fendant's claim  of  title  to  the  land,  will  not  estop  defendant  from  asserting 
his  claim  of  title,  because  he  tacitly  permitted  complainant  to  pay  the  taxes, 
where  defendant  made  no  concealment  of  his  title,  which  was  matter  of 
record. 

4.  Same— Pleading— Burden  op  Proop. 

To  sustain  a  plea  of  estoppel,  evidence  in  support  of  the  facts  claimed  to 
give  rise  to  the  estoppel  must  be  adduced  by  the  party  pleading  it,  for  upon 
him  is  the  burden  of  proof. 

In  Equity.     Bill  to  quiet  title. 

Hubbard,  Clark  &  Dawley,  for  complainant. 

r.  W.  Harrison  and  John  F.  Duncombe^  for  defendant, 

Shiras,  J.     This  case  is  now  before  the  court  upon  a  rehearing  granted 
on  petition  of  complainant,'  and  the  questions  involved  have  been  very 

1  Respecting  the  character  of  occupancy  that  will  constitute  adverse  possession,  see 
Boots  V.  Beck,  <Ind.)  9  N.  E.  Rep.  698,  and  note,  and  Murray  v.  Hudson,  (Mich.)  82  N. 
W.  Rep.  889,  and  note. 

*No  opinion  was  filed  when  Judgment  was  rendered  on  the  original  hearing. 
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fully  argued  by  counsel.  The  subject  of  controversy  is  the  ownership 
of  the  N.  E.  t  of  section  28,  township  95,  range  32  W.,  situated  in  Palo 
Alto  county,  Iowa.  Complainant's  title  is  evidenced  by  a  patent  from 
the  United  States,  issued  November  2,  1863,  based  upon  an  entry  made  in 
the  preceding  July.  Defendant's  title  is  based  upon  the  swamp-land  grant 
of  1850,  the  evidence  showing  that,  in  1860,  these  lands,  with  others, 
were  duly  selected  by  the  agents  of  the  state  of  Iowa,  as  swapap  and 
overflowed  lands,  and  the  selection  forwarded  to  the  surveyor  general's 
office,  and  on  the  twenty-seventh  day  of  March,  1860,  the  surveyor 
general  forwarded  to  the  land-office  at  Fort  Dodge  a  duly-certified  list  of 
swamp  lands,  including  those  in  dispute;  and,  in  obedience  to  the 
general  instructions  previously  issued  by  the  commissioner  of  the  general 
land-office,  each  40-acre  tract  included  in  this  list  was  marked  "Swp.," 
meaning  swamp  land,  upon  the  township  map  in  the  land  office  at  Fort 
Dodge,  the  object  of  this  marking  being  to  show  that  these  lands  were 
withdrawn  from  sale  or  entry.  This  selection  and  entry  of  these  lands 
has  never  been  canceled  or  set  aside;  nor  does  it  appear  that  any  contest 
thereof  has  been  had  before  the  land  department  or  secretary  of  the  in- 
terior. The  lands  granted  to  the  state  of  Iowa  by  the  swamp-land  act 
were,  by  the  state,  granted  to  the  counties  in  which  they  were  situated, 
and  on  December  29,  1860,  Palo  Alto  county  deeded  the  lands  in  dis- 
pute, with  others,  to  John  M.  Stockdale,  of  whom  defendant  purchased 
the  same,  the  deed  from  Stockdale  and  wife  to  defendant  being  dated 
July  23,  1861.  These  deeds  were  both  properly  recorded  in  the  records 
of  Palo  Alto  county. 

In  August,  1883,  the  complainant  filed*  the  present  bill,  setting  forth 
that  he  is  the  absolute  owner  in  fee  of  the  lands;  that  the  same  were  not 
swamp  or  overflowed  lands,  within  the  meaning  of  the  act  of  1850,  and 
the  selection  thereof  as  such  was  a  fraud ;  that  the  same  had  been  set 
aside  and  annulled,  etc. 

Upon  the  former  hearing  the  court  held  that  the  land  was  overflowed 
land,  within  the  meaning  of  the  act  of  1850;  but  without  determining 
whether,  in  this  proceeding,  defendant  could,  upon  the  allegations  of 
his  cross-bill,  have  the  patent  to  complainant  set  aside,  a  decree  for  de- 
fendant was  ordered,  on  the  ground  that  complainant  was  barred  by  the 
statute  of  limitations.  Counsel  for  complainant  now  insist  that  the 
lands  are  not  shown  to  be  swamp  lands,  within  the  meaning  of  the  act 
of  congress  of  1850.  The  act  includes  two  kinds  of  land,  swamp  and 
overflowed.  If,  by  reason  of  either  swamp  or  overflow,  the  land  is  ren- 
dered unfit  for  cultivation,  it  comes  within  the  purview  of  the  act. 
What  is  the  evidence  on  the  question? 

James  Hickley  testifies  that  he  has.  known  the  land  since  1857.  "It  is 
low  bottom  land,  subject  to  overflow  from  the  Des  Moines  river;  have 
seen  it  overflowed  from  two  to  six  feet  deep.  It  lies  in  the  corner  of  a 
big  bend  of  the  river,  so  that  the  water,  when  it  overflows,  passes  over 
it.  There  is  not  to  exceed  ten  acres  that  could  be  plowed  on  the  whole 
half  section;  and  the  greater  part  of  each  40-acre  tract  is  subject  to  over- 
flow from  the  Des  Moines  river,  so  that  it  can't  be  cultivated." 
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John  M.  Heffley  testifies  that  "the  north  half  of  section  28,  95,  32, 
is  wet,  overflowed  land  from  the  Des  Moines  river,  and  there  is  not  to 
exceed  ten  or  twelve  acres  on  the  whole  half  section  of  dry  land;  and 
that  is  in  littl^  strips,  here  and  there.  It  overflows  from  one  to  ten  feet 
of  water.  I  have  seen  it  last  from  early  spring  to  July  and  August. 
The  natural  growth  on  said  bottom  is  coarse  bottom  hay." 

Thomas  Kirby  testifies  "that  the  north  half  of  section  28  is  overflowed 
land,  and  unfit  for  cultivation.  All  of  it  is  liable  to  overflow,  and  most 
of  it  every  year.  One  year  I  cut  hay  on  the  highest  part  of  it,  and  lost 
it  from  overflow.  If  it  did  not  overflow  it  would  be  so  wet  from  the 
Des  Moines  river  that  it  could  not  be  cultivated.  It  generally  overflows 
in  the  spring,  and  then  the  water  goes  down,  so  we  cut  hay  in  July, 
August,  or  September,  It  could  not  be  cultivated  in  any  crops  of  grain." 
Mulroney,  Laughlin,  Mahan,  Booth,  Tobin,  and  Shea  aU  testified  to  the 
same  facts. 

Complainant  does  not  introduce  any  testimony  whatever  to  contradict 
the  statements  of  these  witnesses.  The  uncontradicted  evidence,  then, 
shows  beyond  question  that,  from  1857  to  the  present  time,  this  land 
has  been  and  is  low  bottom  land,  liable  to  overflow,  sometimes  once  and 
sometimes  oftener  each  year,  and  in  some  seasons  it  has  been  covered 
from  early  spring  until  August;  and  some  years  it  has  been  so  completely 
overflowed  that  not  even  a  crop  of  wild  hay  could  be  saved  from  it,  and 
that  at  no  time  since  1857  could  the  land,  or  any  part,  be  cultivated  for 
the  raising  of  any  kind  of  grain,  com,  or  the  like  thereon.  JJo  other 
conclusion  can  be  possibly  reached,  under  the  evidence,  than  that  the 
land  is  "overflowed,"  within  the  m*eaning  of  the  term  as  used  in  the  act 
of  congress  of  1850. 

It  was  therefore  rightfully  selected  by  the  state  of  Iowa,  through  the 
agency  of  the  county,  as  part  of  the  swamp  lands  to  which  the  state  was 
entitled;  and  when  thus  selected,  and  the  list  filed  with  the  surveyor 
general,  and  by  him  approved  and  certified  to  the  United  States  land- 
office  at  Fort  Dodge,  by  whom  the  same  was  marked  on  the  township 
map  as  swamp  land,  and  therefore  withdrawn  from  entry  or  sale,  it  would 
seem  that,  until  such  selection  had  been  canceled  or  set  aside  in  some 
proper  manner,  the  land  could  not  be  legally  entered  by  any  one  else. 
Whether  the  rights  of  the  defendant  under  the  title  derived  through  the 
state  from  the  swamp-land  act  were  not  suflScient  in  equity  to  overcome 
the  title  asserted  by  complainant  was  not  discussed  or  decided  in  the 
original  opinion,  the  decision  being  placed  upon  the  conclusion  arrived 
at  on  the  plea  of  the  statute  of  limitations.  On  behalf  of  complainant,  it 
is  now  urged  that  the  evidence  fails  to  show  that  the  defendant  had  such 
actual  and  open  possession  of  the  realty  as  is  necessary  to  render  avail- 
able the  plea  of  the  statute,  and  in  support  of  this  view  counsel  have 
cited  many  extracts  from^a  large  number  of  cases. 

The  number  of  causes  to  be  found  in  the  reports  in  which  courts  have 
been  called  upon  to  determine  what  acts  are  or  are  not  sufiicient  to  es- 
tablish the  fact  of  open  and  actual  possession,  only  serves  to  show  that 
no  fixed  rule  of  universal  application  can  be  laid  down.     That  which, 
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under  one  set  of  circumstances,  and  at  one  time,  would  satisfactorilj^ 
prove  the  fact  of  open  adverse  possession,  might  be  whoUy  insuflScient 
under  other  circumstances.  Regard  must  be  had  to  the  character  of 
the  land,  the  uses  to  which  it  can  be  put,  its  surroundings  and  a 
variety  of  other  matters,  having  more  or  less  weight  according  to  cir- 
cumstances. The  acts  relied  on  as  showing  actual  possession  must 
usually  be  such  that,  on  the  one  hand,  the  fair  inference  is  that  they 
were  done  because  the  doer  thereof  claimed  title  or  ownership  in  the 
premises;  and,  on  the  other  hand,  they  must  be  such  as  would  naturally 
lead  any  one  interested  in  the  land  to  understand  that  they  were  done 
by  some  one  who  was  claiming  title  in  the  premises.  And,  further- 
more, it  will  ordinarily  be  suflScient  evidence  Of  actual  possession  if  the 
person  claiming  title  puts  the  premises  to  the  use  which  they  are  natu- 
rally fitted  for;  or,  in  other  words,  such  a  use  as  the  actual  owner  would 
ordinarily  put  them  to,  when  using  them  at  all. 

Thus,  in  Ewing  v.  Burnet,  11  Pet.  41,  it  is  said  that  "it  is  well  set- 
tled that,  to  constitute  an  adverse  possession,  there  need  not  be  a  fence, 
building,  or  other  improvements  made.  It  suflBces  for  this  purpose 
that  visible  and  notorious  acts  of  ownership  are  exercised  over  the  premises 
in  controversy  for  21  years  after  an  entry  under  claim  and  color  of  title. 
So  much  depends  on  the  nature  and  situation  of  the  property,  the  uses  to 
which  it  can  be  applied,  or  to  which  the  owner  or  claimant  may  choose 
to  apply  it,  that  it  is  difficult  to  lay  down  any  precise  rule  adapted  to  all 
cases.  *  *  *  Neither  actual  occupation,  cultivation,  or  residence  are 
necessary  to  constitute  actual  possession,  where  the  property  is  so  situ- 
ated as  not  to  admit  of  any  permanent  useful  improvement,  and  the  con- 
tinued daim  of  the  party  has  been  evidenced  by  public  acts  of  owner- 
ship, such  as  he  would  exercise  over  property  which  he  claimed  in  his 
own  right,  and  would  not  exercise  over  property  which  he  did  not  daim." 

It  will  be  borne  in  mind  that  in  this  case  the  defendant  claimed  title  to 
the  entire  premises,  under  conveyances  duly  executed  and  properly  r^ 
corded;  so  that  there  can  be  no  question  as  to  the  extent  or  character  of 
the  claim  of  title  relied  upon  by  defendant.  It  is  not  a  case  in  which 
the  party  is  forced  to  rely  upon  his  occupancy  of  the  land  as  the  evidence 
of  the  extent  of  his  claim,  but  rather  a  case  in  which  actxial  possession 
of  part  may  be  deemed  to  show  occupancy  of  the  entire  tract. 

As  has  already  been  said,  the  uncontradicted  evidence  in  the  case  shows 
that  the  land  in  dispute  is  overflowed,  wet  land,  wholly  unfit  for  culti- 
vation for  any  kind  of  crops,  such  as  corn,  wheat,  oats,  or  the  like,  and 
only  fit  for  use  as  grass  land.  The  evidence  no  less  clearly  shows  that, 
ever  since  the  defendant  purchased  the  land  from  Stockdale,  in  1861,  he 
has  used  the  same  for  the  only  purpose  for  which  it  is  fitted;  that  is,  as 
grass  land,  and  unless  prevented  by  the  overflowing  water,  the  grass  has 
each  year  been  cut,  the  hay  has  been  stacked  upon  the  premises,  and 
protected  by  a  fence,  and  has  been  removed  as  needed,  or  as  sold  to  third 
parties.  From  the  acts  of  defendant,  his  neighbors  knew  that  he  wafl  in 
possession  of  this  land,  and  that  he  was  asserting  title  thereto.  The  evi- 
dence is  plenary  on  this  point.     If  possession  and  actual  occupancy  is 
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not  the  fair  inference  from  these  facts,  then  it  is  difficult  to  see  how  actual 
occupancy  can  ever  be  taken  of  these  premises.  It  is  not  to  be  supposed 
that  the  owner  will  build  a  house,  or  put  fences  on  land  which,  as  a  rule, 
is  overflowed  every  year  from  one  to  ten  feet  in  depth,  and  which  may 
be  overflowed  more  than  once  each  year,  and  on  which  the  water  some- 
times remains  from  early  spring  until  August.  It  is  wholly  unfit  for  cul- 
tivation, for  the  like  reason,  and  hence  it  cannot  be  expected  that  the 
owner  will  plow  it,  or  attempt  to  seed  it  down  in  grain  of  any  kind. 
What  use,  then,  can  the  owner  put  it  to  other  than  the  very  use  to  which  it 
has  been  put  for  the  last  25  years?  It  will  not  do  to  say  that  such  use, 
thus  continued  year  after  year,  has  no  significance,  and  would  not  be  a 
warning  to  all  that  the  person  so  doing  claimed  some  right  or  title  in  the 
land.  The  entire  neighborhood  seem  to. have  clearly  understood  the 
force  and  significance  of  these  acts,  for  it  is  proven  beyond  all  doubt  that 
the  neighbors  understood  that  defendant  claimed  the  ownership,  and  had 
possession  of  the  land.  The  defendant  did  not  in  any  manner  seek  to 
conceal  his  tide  or  possession.  The  conveyances  under  which  he  claimed 
title  were  spread  upon  the  records  of  the  county;  and  his  acts  of  owner- 
ship were  openly  exercised  upon  the  land  in  the  only  way  in  which  it 
could  be  done. 

Under  the  evidence  submitted  in  the  case,  no  other  fair  conclusion  can 
be  reached  than  that  since  1861  the  defendant  has  openly  asserted  his 
title  to  these  premises,  and  has  used  and  occupied  the  same  for  just  such 
purposes  and  in  the  manner  in  which  it  would  be  expected  that  the  real 
owner  would  occupy  the  same.  This  being  so,  it  must  be  held  that  the 
defendant  has  been  in  the  open,  adverse,  and  actual  occupancy  of  the 
land  since  1861,  under  color  of  title,  and  it  is  therefore  too  late  for  com- 
plainant to  assert  and  maintain  a  right  to  possession,  even  though  he 
holds  a  patent  to  the  land.  It  is  also  urged  in  argument  that  the  de- 
fendant is  estopped  from  asserting  any  right  to  this  land  because  he  per- 
mitted complainant  to  pay  the  taxes  on  the  same  up  to  the  3'^ear  1883. 
The  defendant  had  not,  as  already  said,  concealed  his  claims  to  this  land. 
He  had  placed  upon  the  records  of  the  county  the  conveyances  under 
which  he  claimed  the  land,  and  these  deeds,  together  with  the  selection 
of  the  land  as  swamp  land,  had  all  been  made  parts  of  the  public  records 
before  the  complainant  made  his  entry  or  obtained  a  patent.  The  acts 
of  ownership  exercised  by  defendant  were  also  open  and  above  board. 
The  complainant  made  claim  to  the  title,  and  paid  the  taxes  because  of 
such  claim.  There  is  no  evidence  adduced  showing  that  complainant 
was  in  any  manner  misled  by  defendant,  either  actively  or  passively.  It 
is  not  shown  by  evidence  that  complainant  did  not  know  all  about  de- 
fendant's claim  of  title  when  he  paid  the  taxes.  The  only  evidence  ad- 
duced by  complainant  is  the  patent  and  tax  receipts.  He  did  not  tes- 
tify in  the  case,  and  certainly  the  court  cannot  assume  that  he  was  ig- 
norant of  facts  which  were  well  known  in  the  neighborhood.  Certainly, 
before  any  shadow  of  claim  by  way  of  estoppel  can  be  made  out,  it  must 
appear  that  complainant  paid  the  taxes  in  ignorance  of  the  rights  of  de- 
fendant.    If  he  paid  the  taxes,  knowing  that  defendant  made  claim  to 
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the  land,  then  certainly  he  cannot  complain.  So,  also,  it  is  not  shown 
that  Tobin  knew  by  whom  the  taxes  were  paid. 

The  burden  of  proving  the  facts  upon  which  the  plea  of  estoppel  is 
based  was  upon  complainant,  and  he  has  not  seen  fit  to  oflfer  any  testi- 
mony whatever,  but  rests  his  case  simply  upon  proof  of  the  issuance  of 
a  patent,  and  payment  of  the  taxes.  To  sustain  the  plea  of  estoppel, 
evidence  in  support  of  the  alleged  j&cts  should  have  been  given,  if  any 
such  exists.  None  is  found  in  the  record,  and  therefore  there  is  no  foun- 
dation upon  which  an  argument  can  be  based  in  support  of  the  plea  of 
estoppel. 

The  case  is  simply  reduced  to  this:  that,  in  1861,  the  defendant  took 
a  conveyance  to  the  land  from  John  M.  Stockdale  and  wife,  under  what 
then  seemed  to  be  a  good  title,  and  has  since  used  and  occupied  the 
premises  for  the  only  purpose  for  which  the  same  are  fitted,  and  has  ex- 
ercised such  acts  of  ownership  over  the  same,  that  all  people  living  in  the 
neighborhood  have  known  that  he  claimed  the  lands,  and  occupied  the 
same  as  his  own. 

In  1863  the  complainant  procured  a  patent  for  the  lands  from  the 
United  States,  and  has  paid  taxes  thereon  down  to  the  year  1882;  and 
in  August,  1883,  he  filed  the  present  bill,  which,  in  effect,  asks  that  the 
defendant  be  deprived  of  the  possession  of  the  lands,  after  he  has  used 
and  occupied  the  same  openly  as  his  own  for  a  period  of  22  years,  claim- 
ing title  under  public  acts  and  deeds  of  conveyance  that  were  a  part  of 
the  public  records  before  the  complainant  procured  his  patent  to  the  land. 

The  defendant,  among  other  matters,  pleads  the  lapse  of  time  and  ad- 
verse possession  as  a  defense;  the  evidence  sustains  the  plea;  and  the 
decree,  therefore,  ordered  at  the  first  hearing,  must  be  upheld,  and  it  is 
so  ordered. 

Brewer,  J.     I  concur  in  the  above. 


MEBBnji  «.  Shea* 

OireuU  dmrt.  If.  D,  Iowa,    January  24, 1887.' 

Bhibab,  J.    This  case  is  goyemed  by  the  opinion  in  MenriU  ▼,  Tohin,  ante,  738. 
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John  A.  Roebling  Sons*  Co.  v.  First  Nat,  Bank  of  RicHMOin>,  Va., 

and  others. 

(DUtrict  Court,  D,  Wut  Virginia,    January  Term,  1887.) 

1.  Injunction— Trespass  bt  Corporation— Irreparable  MiscmBF. 

A  court  of  equity  will  not  interpose  by  injunction  to  prevent  a  corporation, 
that  is  guilty  of  a  trespass,  from  a  repetition  of  the  same;  it  must  be  shown 
that  there  are  sundry  persons  controverting  the  same  right,  each  standing^  on 
his  own  ground;  and  that  their  acts  work  irreparable  mischief. 
d.  Same— Plaintipp  not  Stockholder. 

To  entitle  a  party  to  relief  by  injunction  against  the  illegal  or  fraudulent 
proceedings  of  corporate  ofllcers,  the  narty  seeking  relief  must  be  a  stock- 
nolder  of  the  corporation. 
8.  Banks  and  Banking— National  BAmc— Power  to  Cut  Timbsr  to  Collect 
Debt  Secured  on  Land.  ' 

A  national  bank  that  has  loaned  money  on  timber  land  may.  to  protect  it- 
self and  collect  the  debt,  purchase  the  land  at  foreclosure  sale,  and  cut  and 
sell  the  timber. 

In  Equity. 

Mr.  QuarrieTy  for  complainant. 

Brown  &  FergiLSony  for  defendants* 

Jackson,  J.  The  complainant  files  its  bill  against  the  defendants, 
and  prays  for  an  injunction  upon  two  grounds:  First j  that  the  defend- 
ants are  trespassers  upon  complainant's  property,  committing  daily  acts 
of  trespass,  whereby  these  acts  become  a  continuous  trespass;  second^  that 
one  of  the  defendants  is  a  national  bank,  organized  under  the  national 
banking  laws,  which  restrain  and  inhibit  it  from  doing  any  other  bus- 
iness than  a  legitimate  banking  business. 

As  to  the  first  ground ;  the  case  made  by  the  bill  shows  that  the  New 
River  Coke  Company,  a  corporation  doing  business  in  Fayette  county, 
West  Virginia,  is  the  owner  of  a  tract  of  land  in  fee,  on  New  river;  and 
that  it  "made,  executed,  and  delivered"  to  the  complainant  a  lease  for  a 
portion  of  the  tract  "bounded  between  the  Chesapeake  &  Ohio  Railroad 
on  the  one  side,  and  the  center  of  New  river  on  the  other  side;"  that, 
notwithstanding  the  fact  that  said  company  is  seized  in  fee  of  this  tract  of 
land,  the  defendants  are  erecting  a  wire  tramway  across  these  lands  with- 
out its  consent,  for  the  purpose  of  transporting  timber  over  such  tram- 
way; that  such  acts  upon  the  part  of  the  defendants  are  trespasses ;  and 
that  the  repetition  of  them  daily,  is  in  law  a  continuous  trespass,  and  that 
for  this  reason  the  defendants  should  be  restrained  from  building  and 
using  the  tramway  over  thie  lands  of  complainant.  The  defendants  ap- 
pear and  oppose  the  granting  of  the  injunction,  and  file  their  answer,  to 
be  used  as  an  affidavit  upon  this  motion,  denying  that  the  complainant 
has  legal  right  to  the  possession  of  the  land,  and  in  it,  setting  up  other 
reasons,  supported  by  affidavits  of  other  persons,  why  the  injunction 
should  be  refased.  Under  the  view  we  take  of  the  question  raised,  it  is  onJy 
necessary  at  this  time  to  consider  the  case  made  by  the  bill.  It  must  be 
conceded  that  the  case  made  by  the  bill,  presents  the  question  whether  a 
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court  of  eqnity  will  use  its  power  to  Restrain  a  wrong-doer  in  committing 
acts,  which  in  law  amount  to  nothing  more  than  pure  naked  trespasses, 
where  there  is  no  all^ation  in  the  bill  charging  irreparable  injury,  and 
that  there  is  no  adequate  remedy  at  law.  It  is  a  fundamental  principle 
that  equity  will  not  interfere  to  stop  the  commission  of  trespass  when 
adequate  relief  can  be  had  at  law  by  compensation  in  damages.  To 
this  general  doctrine  there  are  undoubtedly  some  exceptions,  one  of 
which  is,  that  equity  wUl  interfere  where  the  acts  of  a  wrong-doer  are  of 
daily  occurrence,  and  are  in  law,  a  continuous  trespass,  such  as  would 
provoke  a  multiplicity  of  suits  to  compensate  the  injured  party  by  dam- 
ages against  the  trespasser.  Conceding  this  to  be  the  law,  is  this  case, 
as  made  upon  the  bill,  within  the  exception  stated?  We  think  not.  Mr. 
High,  who  is  justly, held  by  the  profession  as  standard  authority  as. a 
text  writer,  says  that  the  necessity  of  preventing  a  multiplicity  of  suits 
affords  an  exception  that  will  warrant  the  interference  of  the  strong  arm 
of  equity,  even  though  there  be  a  remedy  at  law.  But  he  further  says 
that  to  warrant  interference  in  such  case  there  must  be  different  persons 
assailing  the  same  right,  and  the  principle  upon  which  the  relief  is 
granted  has  no  application  to  a  repetition  of  the  same  trespass  by  one 
and  the  same  person,  the  last  being  susceptible  of  compensation  in  dam- 
ages. For  this  position  the  author  cites  some  two  or  three  adjudications, 
to  one  of  which  we  have  access,  which  fully  sustains  this  view  of  tlie 
law.  .  Batcher  v.  Hamptonj  7  Gra.  50.  In  that  case  the  court  announces 
that  a  court  of  equity  "will  interfere  by  injunction  to  avoid  a  multiplicity 
of  suits  when  there  are  sundry  persons  controverting  the  same  right,  and 
each  standing  upon  his  own  pretensions,  but  it  will  not  interfere  to  re- 
strain a  person  merely  because  he  is  guilty  of  a  repetition  of  the  same 
trespass,  provided  the  case  is  abundantly  susceptible  of  compensation  in 
damages."  We  think  the  law  as  here  stated  should  govern  the  case  under 
consideration.  It  is  true,  in.  this  case  there  are  two  defendants,  but 
it  is  equally  true  that  the  defendant  bank  claims  under  the  defendant 
Donaldson,  and  in  this  respect  the  pretensions  of  both  are  the  same,  and 
each  one  is  not  standing  upon  his  own  or  different  positions,  but  they 
are  resting  their  defense  upon  a  common  ground ;  the  defendant  Don-, 
aldson  is  in  nowise  a  principal  in  interest  in  the  controversy,  but  merely 
the  agent  of  the  defendant  corporation.  It  thus  appears  that  there  is 
but  one  defendant  in  interest,  and,  as  we  understand  the  law,  a  court 
of  equity  will  not  in  such  case  interpose  by  injunction  to  prevent  a  per- 
son who  is  guilty  of  trespass  from  a  repetition  of  the  same.  In  the  case 
referred  to  in  7  Ga.  50,  the  judge  who  spoke  for  the  court  said:  "It  has 
never  been  supposed  that  because  one  person  chooses  daily  to  pull  down 
the  fence  of  another,  and  turn  his  stock  into  his  fields,  that  this  would 
authorize  the  courts  of  chancery  to  restrain  the  intruder  by  injunction." 
Applying  the  rule  of  law  as  stated,  this  case  does  not  come  within  the 
exception.  There  is  in  reality  but  one  defendant  in  this  case,  and,  although 
there  is  an  allegation  in  the  biU  that  there  is  a  daily  repetition  of  the  acts 
of  trespass,  yet,  as  we  have  seen,  to  give  a  court  of  equity  jurisdiction  to 
restrain  the  commission  of  a  repeated  trespass,  there  must  be  an  allega- 
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tion  charging  that  there  are  sundry  persona  controverting  the  same  right, 
and  each  party  standing  on  his  own  ground.  As  we  have  before  re- 
marked, this  is  a  purely  naked  trespass  unaccompanied  by  any  peculiar 
circumstances,  the  mere  commission  of  which  does  not  work  irreparable 
mischief,  and  therefore  furnishes  no  ground  for  an  injunction.  High ,  In). 
(2d  Ed.)  §§  700, 701;  Hatcher  v.  HampUm,  9upra;  Schmrnder  v.RaOroad 
Q).,  8  Minn,  113,  (Gil.  88.) 

The  second  ground  of  complaint  stated  in  the  bill  is  that  the  acts  of 
the  defendant  corporation  are  vUra  wre», — ^not  only  unauthorized  by  its 
charter,  but  inhibited  by  the  national  banking  act  under  which  it  is  or- 
ganized. It  appears  that  the  bank  had  loaned  to  the  defendant  Donaldson 
a  large  sum  of  money  to  engage  in  the  lumber  business  in  West  Vir- 
ginia; that  subsequently  he  became  embarrassed,  and  the  bank,  with  a 
view  of  saving  its  debt,  secured  a  deed  of  trust  upon  all  of  his  property, 
which  deed  was  foreclosed,  and  the  bank  purchased  the  property,  and 
was  compelled  by  its  agent  to  conduct  the  business  with  a  view  of  re- 
imbursing itself  out  of  the  proceeds  of  the  business,  the  money  it  had 
loaned.  It  may  be  conceded  that  there  is  no  express  power  in  the  char- 
ter of  this  corporation  that  would  authorize  it  to  conduct  a  business  out- 
side of  its  legitimate  business  as  a  banking  institution;  but  there  is  con- 
nected with  all  corporations  certain  implied  powers,  which  are  incident 
to  the  express  powers,  and  without  which  no  corporation  can  successfully 
transact  business.  In  this  instance  we  see  but  an  effort  upon  thq  part 
of  the  bank  to  secure  and  collect  a  debt  due  it.  No  one  will  question  the 
right  of  a  bank  to  lend  its  money  in  the  manner  authorized  by  its  char- 
ter; as  a  consequence  it  must  have  the  power  to  collect  it,  and,  as  inci- 
dent to  the  exercise  of  such  power,  the  right  to  secure  and  save  the  debt. 
We  think  this  view  is  well  sustained  by  authority.  First  Nat.  Bofnk  v. 
NaUcmal  Exchamge  Barikj  92  U.  S.  122;  1  Wood,  Ry.  Law,  §  169.  But 
if  this  were  not  the  law,  still  we  do  not  think  the  plaintiff  entitled  to  an 
injunction  on  this  ground.  The  law  is  well  settled  that,  to  entitle  a  party 
to  relief  by  injunction  against  the  illegal  or  fraudulent  proceedings  of 
corporate  officers,  the  party  seeking  relief  must  be  a  stockholder  of  the 
corporation.  2  High,  Inj.  (2d  Ed.)  §  1228.  In  this  case  the  plaintiff 
is  in  nowise  connected  with  the  corporation,  and  for  this  reasoii  we  musi 
refuse  the  relief  prayed  for.    Injunction  refused. 
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Walls  )  Receiver,  v.  Shelly  and  another.  . 
(CSrctttt  Ooiirt,  8.  D.  Ifeto  York.    April  16, 1887.) 

1.  Shsbiff— PowEBS—ExBCDTTOir  Sale— Attotioctieb. 

The  fees  and  poundage  allowed  by  statute  to  a  sheriff  for  levying  and  col- 
lecting an  execution  are  the  only  charges  to  which  he  can  lawfully  subject 
the  property  of  an  execution  debtor,  and  a  sheriff  has  no  right  to  employ  an 
auctioneer  to  sell  property  seized  under  an  execution,  in  the  absence  of  au- 
thority from  the  owner  in  that  behalf. 

d.  Principal  and  Agent— Liabilitt  of  Agent. 

In  an  action  against  an  agent  for  money  had  and  received,  when  the  plain- 
tiff does  not  make  title  through  a  contract  with  the  agent,  but  has  a  title  to 
the  money  in  his  hands  paramount  to  that  of  the  principal,  the  agent  who  has 
received  the  money  is  personally  liable,  unless  he  has  paid  it  over  to  his  prin- 
cipal before  notice. 

8.  Equity— Jurisdiction— AsflUMPfirr— Discovert. 

If  a  portion  of  the  proceeds  of  an  execution  sale,  to  which  the  execution 
debtor  is  entitled,  is  illegally  withheld  by  an  auctioneer  who  conducted  the 
sale,  and  by  an  agent  of  the  sheriff,  a  bill  in  equity  wiU  lie  to  recover  the 
money,  although  there  is  a  remedy  at  law  by  action  for  money  had  and  re- 
ceivea,  when  the  facts  are  such  as  to  entitle  the  plaintiff  to  come  into  equity 
for  a  discovery. 

4.  Same— Remedt  at  Law. 

Where  the  peculiar  circumstances  of  a  case  entitle  the  complainant  to  en- 
force his  claim  against  one  party  in  a  court  of  equity,  he  cannot  be  compelled 
to  seek  a  remedy  at  law  against  another  party,  though  such  step  be  open  to 
him,  in  preference  to  relief  in  equity. 

Fm.  G.  Wilson,  for  complainant. 
i.  W.  Emerson,  for  defendants. 

Wallace,  J.  The  defendants  Shelly  and  Topping  hold  in  their  hands 
the  sum  of  S2, 330.65,  the  proceeds  of  certain  personal  property  of  the 
corporation  of  which  the  complainant  is  receiver.  Actions  have  been 
brought  in  the  supreme  court  of  this  state  by  several  creditors  of  the 
corporation,  and  executions  were  issued  upon  the  judgments  obtained 
therein,  and  were  duly  delivered  to  the  sheriff  of  the  city  and  county  of 
New  York  to  be  satisfied  by  a  levy  and  sale  of  the  property  of  the  corpo- 
ration. The  sheriff,  by  his  deputy,  employed  the  defendant  Topping, 
as  an  auctioneer,  to  make  sale  of  the  property  upon  the  executions.  Top- 
ping made  the  sale,  and  turned  over  the  proceeds,  less  his  commissions, 
to  the  defendant  Shelly,  the  sheriff  having  in  the  mean  tirae  left  the 
country,  and  given  to  Shelly  a  power  of  attorney  to  act  for  him  in  all 
matters  respecting  his  official  business.  The  commissions  charged  by 
Topping  amounted  to  $1,065.45.  The  proceeds  paid  over  by  Topping 
to  Shelly  amount  to  $1,478.54,  after  payment  of  the  executions  in  full, 
with  the  sheriff's  fees  and  poundage. 

The  sheriff  had  no  right  to  employ  an  auctioneer  at  the  expense  of  the 
owner  of  the  property  seized  on  tbe  executions,  in  the  absence  of  author- 
ity from  the  owner  in  that  behalf.  The  fees  and  poundage  allowed  by 
statute  to  a  sheriff  for  levying  and  collecting  an  execution  are  the  only 
charges  to  which  he  can  lawfully  subject  the  property  of  an  executioii 
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debtor.  Orojut  v.  Brandt,  58  N.  Y.  106;  McKean  v.  HarsfaU,  88  N.  Y. 
429.  It  was  the  duty  of  the  sherifif  to  pay  over  to  the  execution  debtor 
all  the  proceeds  of  the  sale,  except  such  as  he  could  lawfully  appropriate 
to  satisfying  the  executions,  and  his  own  statutory  compensation.  The 
remaining  proceeds  were  the  moneys  of  the  corporation,  and  Topping 
could  acquire  no  right  to  any  portion  of  them  as  commissions  by  an 
agreement  with  the  sheriff,  which  the  latter  had  no  authority  to  make. 
Consequently  both  Shelly  and  Topping  are  liable  to  the  complainant  for 
the  moneys  remaining  in  their  hands,  respectively. 

The  complainant  could  have  brought  suits  at  law  against  each  defend- 
ant, and  recovered  the  moneys  held  by  each  as  money  had  and  received 
to  the  complainant's  use.  Privity  of  contract  between  the  parties  is  not 
essential  in  such  an  action.  Whenever  one  person  has  in  his  hands 
money  equitably  belonging  to  another,  the  law  implies  a  promise  to  pay 
it  over,  and  he  to  whom  it  belongs  may  recover  it  by  asamapaU  for  money 
had  and  received.     As  is  said  in  Hall  v.  Marston,  17  Mass.  574: 

''  There  are  many  cases  in  which  that  action  is  supported  without  any  privity 
between  the  parties  other  than  what  is  created  by  law.  Whenever  one  man 
has  in  his  hands  the  money  of  another,  which  he  ought  to  pay  over,  he  is  lia- 
ble to  this  action,  although  he  has  never  seen  or  heard  of  the  party  who  has 
the  right.  When  the  fact  is  proved  that  he  has  the  money,  if  he  cannot  show 
that  he  has  legal  or  equitable  grounds  for  retaining  it,  the  law  creates  the 
privity  and  the  promise." 

There  is  a  class  of  cases  for  money  had  and  received  which  hojd  that 
an  action  will  not  lie  against  the  agent,  but  only  against  the  principal; 
and  the  defendants  rely  upon  these  authorities,  and  cite  Denny  v.  Man- 
hattan  Co.,  2  Denio,  115;  Colvin  v.  Holbrook,  2  N.  Y.  126;  Hall  v.  Lauder- 
dak,  46  N.  Y.  70.  These  cases  apply  when  the  agent  is  responsible  for 
the  payment  of  the  money  to  the  principal  only.  When  the  plaintiff 
does  not  make  title  through  a  contract  with  the  agent,  but  has  a  title  to 
the  money  in  his  hands  paramount  to  that  of  the  principal,  the  law  is 
well  settled  that  the  agent  who  has  received  the  money  is  personally  lia- 
ble, unless  he  has  paid  it  over  to  his  principal  before  notice.  EiliaU  v. 
Swartwcmty  10  Pet.  137.  Although  an  action  for  money  had  and  received 
is  frequently  called  an  "equitable  action"  by  the  authorities,  courts  of 
equity  refuse  jurisdiction,  in  the  absence  of  special  circumstances,  be- 
cause the  remedy  at  law  is  adequate  and  complete.  See  Gaijiea  v.  3SUer, 
111  U.  S.  395,4  Sup.  Ct.  Rep.  426.  In  the  present  case,  however,  the 
peculiar  state  of  facts  alleged  in  the  bill  entitle  the  complainant  to  come 
into  a  court  of  equity  for  discovery;  and,  as  the  bill  is  for  discovery  as 
well  as  for  relief,  the  objection  that  the  suit  is  not  one  for  equitable  juris- 
diction should  not  prevail.  The  case  of  New  York  bis.  Co.  v.  Bovietf  24 
Wend.  605,  is  directly  in  point. 

The  suggestion  that  the  complainant  has  an  ample  remedy  by  an  ac- 
tion against  the  sureties  upon  the  sheriff's  official  bond  is  without  force. 
The  question  is  whether  the  complainant  can  come  into  equity  to  enforce 
his  claim  against  the  present  defendants.  If  he  can,  he  certainly  is  not 
to  be  turned  out  of  court  because  he  might  have  sued  some  other  parties, 


Digitized  by 


Google 


VINCENT  V.   COUNTY  OF  LINCOLN.  749 

and  recovered  in  a  court  of  law.  He  cannot  be  compelled  to  seek  a 
remedy  at  law  against  another,  in  preference  to  relief  in  equity  against 
the  present  defendants. 

A  decree  is  ordered  for  the  complainant. 


Vincent  v.  Lincoln  Co.     Luning  v.  Same.    Stmio  v.  Sams. 
(OirmU  Oaurt,  B.  Netada.    April  80, 1887.) 

Ck)ninTB8— ACTIOHB  AOAnfreT—JURISDICnOK. 

In  Nevada  counties  are  liable  to  be  sued  in  the  state  courts,  the  same  as 
"natural  persons. "    EM,  also,  that  they  are  liable  to  be  sued  in  the  courts  of 
the  United  States. 
{fiyUabuM  by  the  Court) 

Demurrer  to  Complaint. 

Freema/nj  Bates  &  Rankin  ^  for  plaintiffs. 

T.  J.  Oabomej  Dist.  Atty.,  and  Trenmor  Ccffin^  for  defendant. 

Sabin,  J.  These  actions  are  brought  by  plaintiffs  to  recover  from 
Lincoln  county,  Nevada,  various  sums,  aggregating  something  in  excess 
of  $300,000,  alleged  tq  be  due  plaintiffs  upon  certain  bonds  and  interest 
coupons  issued  by  said  county  pursuant  to  an  act  of  the  legislature  of 
said  state  approved  February  17,  1873.  St.  Nev.  1873,  p.  54.  The 
object  of  the  act  i9V[as  to  provide  for  the  funding  and  consolidation  of  the 
outstanding  indebtedness  of  said  county,  and  the  bonds  sued  upon  were 
issued  pursuant  thereto.  Default  having  been  made  in  the  payment  of 
both  principal  and  interest,  these  actions  are  brought.  Two  of  the 
plaintiffs  are  citizens  of  California;  the  other  is  a  citizen  and  subject  of 
Germany. 

A  demurrer  was  filed  by  defendant  in  each  case  upon  the  same  grounds, 
and,  the  cases  being  all  upon  like  causes  of  action,  the  demurrers  were 
argued  and  submitted  together.  The  points  raised  by  the  demurrers  are: 
(1)  The  court  has  no  jurisdiction  over  the  defendant,  which  is  one  of 
the  organized  counties  of  the  state  of  Nevada;  (2)  the  court  has  no  juris- 
diction over  the  subject-matter  of  the  action. 

In  support  of  the  first  point  raised  by  the  demurrers,  it  is  urged  that 
a  county  is  a  political  subdivision,  and  a  portion  of  the  sovereignty  of 
the  state;  that  it  is  in  no  just  sense  a  citizen  of  the  state:  that  it  is  not  a 
corporation,  and  cannot  be  sued  except  by  permission  of  the  state,  and 
then  only  in  such  courts  as  the  state  may  designate  for  that  purpose. 

In  support  of  these  propositions,  counsel  cite  Hunsaker  v.  Borderiy  5 
Cal.  290;  Hastings  v.  San  Francisco,  18  Cal.  67;  Sharp  v.  Ccmtra  Costa 
Oo.y  34  Cal.  284;  Ocmniy  of  Rock  Mand  v.  Stede,  31  111.  534;  Ixncndes  Co. 
V.  Hunter y  49  Ala.  511;  Taylor  v.  Salt  Lake  Co.,  2  Utah,  405;  HamiUofh 
Co.  V.  Mighelsj  7  Ohio  St.  109;  Dill.  Mun,  Corp.  §§  22,  23. 
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Upon  the  second  point  of  demurrer,  it  is  insisted  that  the  court  ha3 
not  jurisdiction  of  the  subject-matter  of  the  action,  for  the  reason  that 
the  act  under  which  the  bonds  were  issued  provides  the  means  and  court 
by  which  the  act  may  be  enforced. 

Section  19  of  the  act  is  as  follows: 

"The  district  court  of  Lincoln  county  shall  have  power  to  enforce  obedi- 
ence to  the  provisions  of  this  act,  and  for  that  purpose  shali  have  full  power 
to  issue  process  of  maTidamus^  prohibition,  and  idl  other  writs  that  may  be 
required  that  are  authorized  by  law. " 

That,  having  specified  the  court  and  remedies  in  the  act,  all  others 
are  prohibited,  and  that  the  holders  of  the  bonds  took  them  subject  to 
thestt  limitations  as  to  courts  and  remedies.  31  111.  534,  and  18  Gal. 
57,  swpra^  are  cited. 

Plaintiffs  contend  that  a  county  is  a  municipal  corporation,  or,  at 
least,  agiwwi  municipal  corporation,  and  liable  to  be  sued  in  any  proper 
court,  upon  default  in  its  obligations;  that  the  constitution  and  statutes 
of  Nevada  give  this  right  of  action;  that  it  has  been  so  adjudged  by  the 
supreme  court  of  Nevada  in  a  number  of  cases;  that  section  19  of  the 
Act,  referred  to,  places  no  restriction  upon  the  right  to  bring  suit  in  any 
court  of  competent  jurisdiction.  Counsel  cite  Blanchard  v.  KauU,  44 
Cal.  451;  MiUa  v.  WiUiaTM,  11  Ired.  561;  Ang.  &  A.  Corp.  §§  14,  23, 
164;  Dill.  Mun.  Corp.  § 22;  Maury  Co.  v.  Lewis  Go.,  1  Swan,  240;  LouismHe 
&  N.  R.  R.  V.  County  Court,  1  Sneed,  687;  Shawnee  Co.  v.  Carter^  2  Kan. 
128;  Price  v.  Cownty  of  Sacramento,  6  Cal.  256;  Dean  v.  Davis,  51  Cal. 
406;  La^  Court  v.  dormer,  2  Wall.  501;  Waitzv.  Ormsby  Co.,  1  Nev. 
370;  FUrral  Springs  W.  Co.  v.  Rives,  14  Nev.  434;  McCoy  v.  Washington 
Co.,  3  Wall.  Jr.  385;  Omdes  v.  Mercer  Co.,  7  Wall.  118;  Adams  v. 
County  of  Republic,  23  Fed.  Rep.  211;  Wail  v.  Mmroe  Co.,  103  U.  S.  77; 
Loan  Ass'n  v.  T&peka,  20  Wall.  655;  Cromwell  v.  County  of  Sac,  94  U.  S. 
351;  County  of  Oreenev.  Danid,  102  U.  S.  195. 

Whatever  may  be  the  legal  status  of  counties  in  the  state  of  Nevada, 
whether  considered  as  municipal  corporations  or  otherwise,  we  think  their 
liability  to  be  sued  in  any  court  of  competent  jurisdiction  is  too  clear  to 
admit  of  doubt.  Ever  since  the  adoption  of  the  constitution  of  the  state, 
in  1864,  the  supreme  court  of  the  state  has,  in  numerous  decisions,  af- 
firmed this  right,  and  enforced  this  liability.  Waitz  v.  Ormsby  Co.,  1 
Nev.  370;  Clarke  v.  Lyon  Co.,  8  Nev.  181;  Floral  Springs  W.  Co.  v.  Rives, 
14  Nev.  434. 

Nearly  every  volume  of  the  Nevada  Reports  contains  one  or  more  cases 
in  which  counties  appear  as  parties  seeking  to  enforce  allied  rights  and 
obligations,  and  their  legal  capacity  and  right  so  to  do  passes  unques- 
tioned, or,  if  questioned,  has  always  Hbeen  maintained. 

In  1  Nev.  870,  supra,  the  very  points  raised  by  the  demurrers  in  these 
tjases,  though  stated  in  inverse  order,  are  considered  by  the  court,  and  de- 
cided adverse- to  defendant.   - 

'  In  Clarke  y.  Lyon  Co.,  8  Ney-.lSl,  it  is  decided  that  a  county  is  liable 
to  be  sued  in  any' district  court  within  the  state,  and,  if  the  defendant 
county  desires  the- aotioil.  tried  fe  the  judicial  district  of  which  it  is  a  part. 
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it  must  move  to  have  the  case  transferred,  the  same  as  would  be  required 
of  any  defendant. 

In  14  Nev.  431,  it  is  held: 

'*  Under  those  provisions,  [constitutional,]  the  jurisdiction  of  an  action 
against  a  county  is  determined  by  the  same  rule  that  determines  the  jurisdic- 
tion of  actions  against  natural  persons.  *  *  *  That  the  right  to  sue  a 
county  on  demands  under,  as  well  as  over,  three  hundred  dollars  does  exist, 
cannot  be  doubted.  The  statute  of  1864  confers  it,  and  nothing  in  the  con- 
stitution, or  an  subsequent  statute,  has  taken  it  away." 

The  statute  referred  to  provides  only  for  bringing  suits  against  coun- 
ties in  the  district  courts,  which  have  not  jurisdiction  of  cases  involving 
less  than  $300.  It  reads:  "Actions  against  a  county  may  be  commenced 
in  the  district  court  of  the  judicial  district  embracing  said  county."  St. 
1864,  p.  45;  Gen.  St.  Nev.  1885,  §  3667. 

The  constitution  of  the  state,  art.  8,  of  "Municipal  and  other  Corpora;- 
tions,"  §  5,  provides:  "Corporations  may  sue  and  be  sued  in  all  courts, 
in  like  manner  as  individuals."  Section  10:  "No  county,  city,  town, 
or  other  municipal  corporation,  shall,"  etc.  Article  9,  §  4:  "The  state 
shall  never  assume  the  debts  of  any  county,  town,  city,  or  other  corpo- 
ration whatever,  unless,"  etc. 

From  these  provisions  of  the  constitution  and  the  statutes,  and  thct 
uniform  and  repeated  rulings  of  the  supreme  court  thereon,  the  liability 
of  a  county  to  be  sued  in  any  court  of  competent  jurisdiction  cannot  b^ 
questioned.  It  remains,  then,  only  to  determine  whether  or  not  th>s 
liability  can  be  enforced  in  a  national  court. 

The  jurisdiction  of  these  courts  is  regulated  by  congress  solely,  and 
the  states  are  without  authority  to  enlarge,  restrict,  or  abridge  that  juris- 
diction. Where  the  jurisdictional  facts  exist,  as  to  citizenship  and  sub- 
ject-matter, it  is  the  right  of  any  person  to  invoke  the  jurisdiction  and 
aid  of  the  national  courts  in  the  enforcement  of  alleged  rights.  It  is 
urged  that  there  is  an  element  of  sovereignty  lingering  about  a  county 
which  exempts  it  from  the  jurisdiction  of  the  United  Staties  courts,  un- 
less the  state  has  expressly  provided  by  statute  that  a  county  shall  be. 
subject  to  such  jurisdiction.  This  claim  is  not  new  in  character,  nor 
in  the  purpose  for  which  it  is  invoked,  to-wit,  in  aid  of  repudiation. 

In  every  reported  case  which  I  have  found  where  this  defense  is  urged, 
its  sole  and  single  purpose  has  been  to  avoid  legal  obligations.  It  is 
difficult,  however,  to  perceive  very  much  of  sovereignty  in  a  county. 
Subject,  in  a  state,  only  to  constitutional  limitation,  or  in  a  territory  to 
the  restriction  of  the  organic  act,  a  county  is  the  merest  creature  of  the 
legislature.  From  it  it  derives  its  name,  its  extent  of  territory,  its  mode 
and  manner  of  government,  its  powers  and  rights.  It  is  the  creature  of 
the  legislature,  called  into  existence  by  it,  and  subject  to  the  restrictions 
above  named,  its  whole  being  may  be  changed  by  the  same  power 
which  created  it.  Its  name  may  be  changed,  its  territory  cut  up  and 
parceled  out  to  other  counties,  its  board  of  officers  shorp  of  their  pow- 
ers, its  revenues  cut  off.  its  existence  as  a  county  blotted  out,  and  this 
against  the  will  of  its  inhabitants.     Chmmimyners  of  LarwniiA  Co.  v.  Com- 
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misdoners  of  Albany  Cb. ,  92  0.  S.  307-  If  aught  of  sovereignty  really  ex- 
ists in  a  county,  it  would  seem  to  rest  wholly  in  the  sovereign  right  of 
repudiation, — a  right  or  privilege  sometimes  exercised  by  sovereigns. 

In  LyM  v.  Lapeer  Co.,  6  McLean,  446,  this  defense  was  urged:  "That 
this  court  has  no  jurisdiction  in  the  cause,  the  defendant  being  a  polit- 
ical body  of  the  state,  and  not  amenable  to  legal  process  in  the  United 
States  court."  Mr.  Justice  McLean  disposes  of  this  defense  in  few 
words: 

"A  county  cannot  claim  the  immunity  of  not  being  sued  under  the  eleventh 
amendment  of  the  constitution.  If  every  county  could  throw  itself  on  its 
sovereignty,  and  hold  at  defiance  the  judicial  power  of  the  Union,  we  should 
have  in  the  country  more  sovereignty  than  law." 

In  McCoy  v.  Washington  Cb.,  3  Wall.  Jr.  381,  the  same  defense  was  in- 
terposed.    Says  Mr.  Justice  Gbieb: 

"It  is  contended  that  the  county  of  Washington,  being  merely  a  subordinate 
political  division  of  the  state  of  FennsylvanlHt  is  not  a  citizen  of  this  state, 
within  the  meaning  of  the  constitution  or  of  the  act  of  congress,  and  therefore 
not  suable  in  this  court.  To  this  we  answer  that,  thougii  the  metaphysical 
entity  called  a  corporation  may  not  be  physically  a  citizen,  yet  the  law  is  well 
settled.that  it  may  sue  and  be  sued  in  the  courts  of  the  United  States,  because 
it  is  but  the  name  under  which  a  number  of  persons,  corporators  and  citizens, 
may  sue  and  be  sued.  In  deciding  the  question  of  jurisdiction,  the  court  look 
behind  the  name  and  find  who  are  the  parties  really  in  interest.  In  this  case, 
the  parties  to  be  affected  by  the  judgment  are  the  people  of  Washington  county. 
That  the  defendant  is  a  municipal  corporation,  and  not  a  private  one,  fur- 
nishes a  stronger  reason  why  a  citizen  of  another  state  should  have  his  rem- 
edy in  this  court,  and  not  in  a  county  where  the  parties  against  whom  the 
remedy  Is  sought  would  compose  the  court  and  jury  to  decide  their  own  case. 
This  point  is  therefore  overruled." 

In  Cowlea  v.  Mercer  Cb.,  7  Wall.  118,  the  court  says: 

"But  it  was  argued  that  counties  in  Illinois,  by  the  law  of  their  organization, 
were  exempted  from  suit  elsewhere  than  in  the  circuit  courts  of  the  county; 
and  this  seems  to  be  the  construction  given  to  the  statutes  concerning  coun- 
ties by  the  supreme  court  of  Illinois.  But  that  court  has  never  decided  that 
a  county  In  Illinois  is  exempted  from  liability  to  suit  in  national  courts.  It 
is  unnecessary,  therefore,  to  consider  what  would  be  the  effect  of  such  a  de- 
cision. It  is  enough  for  this  case  that  we  find  the  board  of  supervisors  to  be 
a  corporation  autliorized  to  contract  for  the  county.  The  power  to  contract 
with  citizens  of  other  states  implies  liability  to  suit  by  citizens  of  other  states, 
and  no  statute  limitation  of  suability  can  defeat  a  jurisdiction  given  by  the 
constitution.  We  cannot  doubt  the  constitutional  right  of  the  defendant  in 
error  to  bring  suit  in  the  circuit  court  of  the  United  States  upon  the  obliga- 
tions of  the  county  of  Mercer  against  the  plaintiff  In  error.  And  we  find  no 
error  in  the  judgment  of  that  court.    It  must  therefore  be  affirmed." 

We  think  the  authorities  cited  are  decisive  of  the  matters  under  dis- 
cussion. We  cite,  however,  in  addition  to  those  cited  by  plaintiflTs 
counsel,  the  following  as  pertinent  and  applicable:  National  Bank  v.  Se- 
bastian -Q).,  5  Dill.  414;  Railway  Co.  v.  WhOton's  Adm'r,  13  Wall.  270; 
Marion  Go.  \,  Mclntyre,  10  Fed.  Rep.  543 ;  Cunningham  v.  County  of 
RallSf  1  Fed.  Rep.  453 ;  Davis  v.  JanieSj  2  Fed.  Rep.  618 ;  Jordan  v 
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0088  Cb.,  3  Dill.  185 ;  7  Cent.  Law  J.  262 ;  LyeU  v.  St.  Clair  Co.,  3  Mc- 
Lean, 680. 

Upon  the  first  point  urged,  that  section  19  of  the  act  under  which 
these  bonds  were  issued  imposes  a  limitation  upon  the  holder  to  sue 
only  in  the  state  court,  the  case  of  Insurance  Co.  v.  Morse,  20  Wall.  445, 
is  a  complete  answer.  If  that  was  the  object  and  purpose  of  that  sec- 
tion, it  is  void,  since  the  state  cannot  directly  nor  indirectly  control  the 
jurisdiction  of  the  national  courts,  nor  can  it  limit  or  control  the  rights 
of  parties  to  bring  suits  therein.  But  we  scarcely  think  such  was  its 
purpose,  though  we  may  not  be  able  to  say  what  that  purpose  was.  It 
conferred  no  additional  powers  upon  the  district  court  for  tiiat  county  to 
those  already  conferred.  By  act  approved  January  26,  1865,  it  was  en- 
acted that  "the  district  courts,  and  the  judges  thereof,  shall  have  power 
to  issue  writs  of  mandamus,  injunction,  quo  warra/nto,  certiorari,  and  all 
other  writs  proper  and  necessary  to  the  complete  exercise  of  their  juris- 
diction."   St.  Nev.  1864-65,  c.  19,  p.  110;  Gen.  St.  Nev.  §  2439. 

Section  19  of  the  act  of  1873,  referred  to,  confers  no  greater  powers. 
It  is  mere  surplusage.  But,  giving  it  full  effect,  it  can  only  be  consid- 
ered as  an  efiFort  to  give  a  more  complete  remedy  and  proceeding  than 
any  then  existing.  If  another  remedy  and  proceeding  existed,  the  bond- 
holder could  elect  which  he  would  pursue.  This  is  distinctly  ruled 
upon' in  Waifz  w.'Ormsby  Co.,  1  Nev.  370,  supra.  Concurrent  remedies 
often  exist,  with  option  to  the  party  invoking  either.  It  may  not  be 
necessary,  for  the  purposes  of  this  case,  to  formally  decide  whether  or  not 
cities,  towns,  and  counties  in  Nevada  are  municipal  "corporations,"  in 
the  absence  of  any  statute  in  terms  declaring  them  to  be  such.  We 
think  their  liability  under  the  constitution  and  statutes  of  Nevada,  and 
the  decisions  of  the  supreme  court  of  the  state  thereon,  to  be  sued  and 
brought  to  judgment  upon  their  obligations,  has  been  fully  established. 
We  are  not  dealing  with  mere  forms  and  shadows,  and  creditors  are  not, 
when  advancing  money  upon  the  obligations  of  these  bodies.  No  city, 
town,  or  county  would  possess  any  greater  corporate  power,  fright,  or 
authority  from  the  fact  that  it  was,  by  statute,  declared  to  be  a  body 
politic  and  corporate.  The  power  and  legal  right  of  these  bodies  to  bor- 
row money  and  incur  obligations  implies  the  right  and  duty  to  pay  back 
that  money  when  due,  and  to  meet  those  obligations  when  mature,  and, 
if  they  will  not  do  this  voluntarily,  that  they  be  brought  to  judgment. 
Without  this  accountability,  there  is  no  safety  in  dealing  with  these 
bodies  in  any  way,  and  there  is  in  enforcing  it  against  them,  the  same 
as  against  natural  persons,  not  the  slightest  injustice. 

In  the  case  of  Commissioners  of  Ixiramie  Co.  v.  Commissioners  of  Albany 
Co.,  92  U.  S.  307,  the  court  say: 

"Counties,  cities*  and  towns  are  municipal  corporations,  created  by  the 
authority  of  the  legislature,  and  they  derive  all  their  powers  from  the  source 
of  their  creation,  except  where  the  constitution  of  the  state  otherwise  pro- 
vides." 

It  may  be  quite  immaterial  what  name  may  be  given  to  a  particular 
body:  it  is  the  powers  possessed,  used,  and  exercised  by  that  body  which 
v.30F.no.lO— 48 
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determines  its  true  legal  character  and  status.  In  the  reports  of  the  na- 
tional courts,  supreme  and  circuit,  will  be  found  hundreds  of  cases  in 
which  cities,  towns,  counties,  school-districts,  police  juries,  taxing  dis- 
tricts, levy  districts,  etc.,  appear  as  parties  plaintiff  or  defendant,  en- 
forcing or  defending  corporate  rights,  the  corporate  rights  of  each  indi- 
vidual body,  and  no  question  is  made  of  their  legal  right  or  capacity  so 
to  do.  True,  it  may  be  said  that  this  proves  nothing,  since  their  right 
and  capacity  were  conceded  from  the  fact  that  they  were  not  challenged. 
But  it  does  show  the  almost  unanimous  consensus  of  the  bench  and  bar 
of  the  country  that  these  bodies,  by  virtue  of  their  corporate  powers, 
possessed  this  right  and  capacity  to  sue  and  be  sued,  to  defend  and  en- 
force their  rights,  in  the  national  courts,  in  the  absence  of  any  state  stat- 
ute relative  thereto. 

We  question  if  any  state  in  the  Union  has  by  statute,  in  terms,  at- 
tempted to  say  when  or  who  of  its  citizens  or  corporations,  public  or 
private,  may  be  sued  in  the  national  courts.  Such  a  statute  would  be 
anomalous,  and  for  the  most  part  nugatory,  since  the  jurisdiction  of 
these  courts  is  not  a  subject  of  state  control. 

The  demurrers  in  these  cases  must  be  overruled}  and  it  is  so  ordered. 


Drexler  t;.  Smtih. 
(Oireuii  Court,  J),  Oregon,    May  9, 1887.) 

1.  Nbgotiablb  Tnstrumbntb— NoTE—AcnoN  on—Tranbper  by  Pabtkeb. 

It  is  no  defense  to  an  action  on  a  promissory  note  against  the  maker  thereof 
that  it  was  transferred  to  the  plaintiff  by  one  of  a  firm  who  were  the  payees 
thereof,  in  payment  of  his  individual  debt. 

2.  Same— AiiTBRATiON  by  Holder. 

The  payee  of  a  note  payable  on  or  before  a  certain  day  wrote  on  the  face 
of  it,  before  maturity  and  without  the  consent  of  the  maker,  extending  the 
time  of  payment  thereof  to  a  later  day  certain.  Beld,  that  this  change  of  time 
of  payment  was  not  such  an  alteration  of  the  note  as  avoided  it,  because  it 
left  the  maker  free  to  pay  the  note  on  or  before  such  day,  while  it  restrained 
the  payee  from  compelling  him  to  do  so  before  that  tlme.^ 

8.  Same— Alteration— Pleading— Demukrer. 

A  defense  to  an  action  on  such  note  which  sets  up  this  change  in  the  time 
of  payment  thereof,  and  alleges  that  it  was  fraudulently  done  for  the  purpose 
of  prolonging  the  negotiability  of  the  note,  so  as  to  enable  the  payee  wrv^ng- 
fully  to  negotiate  the  same,  without  stating  that  the  maker  had  a  defense  to 
an  action  thereon  while  the  same  was  in  the  hands  of  the  payee,  which  he 
could  not  make  against  a  transferee  before  maturity,  does  not  show  how  the 
maker  could  be  injured  by  such  negotiation,  and  is  therefore  bad  on  demurrer. 

4.  8ame — Transfer— Countbr-Claim. 

A  demand  due  the  maker  of  a  note  from  the  payee  thereof,  for  money  paid 
to  the  use  of  the  latter,  and  work  and  labor  performed  for  him,  prior  to  the 

1  Respecting  what  alterations  will  be  held  material,  see  Weaver  v.  Bromley,  (Mich.) 
31  N.  W.  Rep.  839,  and  note. 

In  Weaver  v.  Bromley,  supra,  the  insertion  of  the  words  **6t  bearer*'  in  a  promissory 
note  was  held. immaterial. 
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matarity  of  said  note  and  the  transfer  thereof,  the  latter  being  made  before 
maturity,  cannot  be  the  subject  of  a  counter-claim  under  section  72  of  the 
Oregon  Code  of  Civil  Procedure,  in  an  action  on  said  note  against  the  maker 
by  an  indorsee  thereof. 
(Syllabus  by  the  Court) 

Action  to  Recover  Money. 
Lewis  B.  Oox^  for  plaintiff. 
John  Gearirij  for  defendant. 

Deady,  J.  This  action  was  commenced  in  the  state  circuit  court  for 
the  county  of  Umatilla,  on  August  26,  1885,  and  after  the  filing  of  an 
amended  complaint,  in  pursuance  of  an  order  requiring  the  original  to 
be  made  more  definite  and  certain ,  and  the  filing  of  a  demurrer  thereto, 
was  removed  to  this  court  by  the  plaintiff,  under  subdivision  3  of  section  ^ 
639  of  the  Revised  Statutes,  on  account  of  local  prejudice.  A  transcript 
of  the  record  was  filed  here  on  November  2, 1886,  and  an  answer  filed  on 
February  23,  18S7,  containing  sundry  special  defenses  and  counter- 
claims, to  which  a  demurrer  by  the  plaintiff  has  been  argued  and  sub- 
mitted. 

It  appears  from  the  complaint  that  the  action  is  brought  on  two  prom- 
issory notes  made  by  the  defendant  on  March  4,  1884,  at  Walla  WaJla, 
and  payable  to  the  order  of  J.  H.  Gavanagh  and  R.  B.  Mackenzie,  as 
partners  under  the  firm  name  of  Mackenzie  &  Gavanagh,  with  interest  at 
ten  per  centum  per  annum,  payable  yearly,  in  default  whereof  the  prin- 
cipal and  interest  was  to  become  presently  due, — the  one  note  being  for 
$1 ,500,  payable  on  or  before  January  1,  1885,  and  the  other  for  $2,000, 
payable  on  or  before  January  1,  1886;  that  after  the  making  of  the 
notes,  and  before  the  maturity  of  either  of  them,  Mackenzie  &  Gavan- 
agh indorsed  the  same  in  blank,  and  transferred  them,  for  value,  to  one 
Catherine  Gavanagh ;  that  afterwards,  and  about  October  1, 1884,  at  the 
request  of  the  defendant  and  with  the  consent  of  said  Gathering,  who  was 
then  the  owner  and  holder  of  said  $1,500  note,  the  time  of  payment 
thereof  was  extended  until  July  1,  1885,  and  "a  memorandum  of  the 
same  duly  indorsed  on  the  face  of  said  note ;"  that  thereafter,  and  about 

the day  of  November,  1884,  and  before  the  maturity  of  either  of 

said  notes,  said  Gatherine,  for  a  valuable  consideration,  transferred  and 
delivered  the  same  to  the  plaintiff,  who  is  now  the  owner  and  holder 
thereof;  and  that  said  notes  are  due  and  wholly  unpaid. 

The  answer  contained  sundry  denials  and  defenses  to  each  cause  of 
action.  Some  of  the  latter  are  qualified  with  an  "except  as  hereinafter 
stated."  But  as  each  denial  or  defense  must  be  sufficient  in  itself,  and 
stand  or  fall  without  reference  to  any  other  allegation  or  pleading,  such  a 
denial  is  of  no  effect.  HaU  v.  AiLstin^  Deady,  107  ;  Gode  Givil  Proc.  Or. 
§  72. 

There  are  two.  defenses  to  the  first  cause  of  action  stated  in  the  com- 
plaint, and  arising  on  the  note  for  $1,500. 

The  first  one  is  to  the  effect  that,  soon  after  the  shaking  of  the  note, 
Cavan^h  wrongfully,  and  without  the  knov^ledge  or^consent  of  Slacken- 
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zie,  indorsed  the  name  of  the  j5rm  thereon,  and  transferred  it  to  his  sis- 
ter, Catherine  Cavanagh,  in  payment  of  his  individual  debt  due  her; 
that  afterwards  said  Cavanagh,  as  the  pretended  attorney  of  said  Cath- 
erine, pretended  to  transfer  said  note  to  the  plaintifl*  without  the  knowl- 
edge or  consent  of  Mackenzie,  and  without  any  consideration  therefor 
being  received  by  said  firo),  wherefor  said  note  was  at  the  commence- 
ment of  this  action,  and  now  is,  in  truth  and  in  fact  the  property  of  said 
firm;  and  that  the  defendant  has  paid  said  firm  all  money  due  in  said 
.note,  which  is  now  fully  satisfied  and  discharged. 

The  second  defense  is  to  this  efiect:  That  shortly  after  the  making  of 
said  note,  and  while  it  was  in  the  possession  of  Cavanagh,  he  wrongfully, 
and  vdthout  the  consent  of  the  defendant,  altered  the  same  by  writing 
on  the  face  thereof  the  words,  "The  time  of  payment  of  this  note  is  hereby 
extended  to  July  1,  1886,"  for  the  purpose  of  prolonging  the  negotiabil- 
ity thereof,  so  as  to  enable  him  to  wrongfully  negotiate  the  same.  There 
is  also  a  counter-claim  to  this  cause  of  action,  to  the  effect  that  on  August 
1,  1884,  the  defendant  paid  to  Huntington,  Hopkins  <fe  Cp.,  at  the  re- 
quest and  for  the  use  of  said  firm,  the  sum  of  $2,&00,  which  sum  they 
agreed  to  repay  him,  but  have  not  done  so;  and  that  the  same,  with  in- 
terest at  8  per  centum  per  annum,  now  amounts  to  $3,343.83,  and  is  a 
legal  counter-claim  against  any  sum  that  may  be  found  due  on  this  note. 

To  the  second  cause  of  action,  as  stated  in  the  complaint,  and  arising 
on  the  note  for  82,000,  there  is  one  defense  and  two  counter-K^aims. 
The  defense  is  the  same  as  the  first  one  made  to  the  first  cause, — that 
the  indorsement  and  transfer  of  the  note  were  made  by  Cavanagh  in  pay- 
ment of  his  individual  debt,  and  without  the  knowledge  or  consent  of 
Mackenzie.  The  first  counter-claim  is  the  same  as  that  pleaded  to  the 
first  cause  of  action, — the  payment  of  the  $2,900  to  Huntington,  Hop- 
kins &  Co.,  for  the  benefit  of  the  payee  of  the  note.  The  second  coun- 
ter-claim is  an  account  for  work  and  labor  performed  for  the  firm  between 
July  1,  1883,  and  September  1,  1884,  at  the  agreed  wages  of  $126  per 
month;  that  there  was  due  and  owing  from  said  firm  to  the  defendant, 
on  account  of  said  work  and  labor,  on  September  1,  1884,  the  sum  of 
$1,750,  no  part  of  which  has  since  been  paid;  and  that  at  said  date  said 
firm  was  the  owner  and  holder  of  said  note,  and  said  sum  is  a  legal 
oounter-daim  against  the  same,  which  is  hereby  satisfied  and  dischai^ged. 

The  ground  of  the  demurrer  to  these  defenses  and  counter-claims  is 
that  they  do  not  constitute  "a  defense"  to  the  action.  But  a  counter- 
claim is  not  and  does  not  purport  to  be  a  defense;  but,  as  its  name  im- 
plies, is  a  cross-demand.  The  ground  of  the  demurrer  to  these  should 
have  been  that  the  facts  stated  therein  do  not  constitute  a  cause  of  action 
or  counter-claim  against  the  plaintiff  and  in  favor  of  defendant  in  the 
action.  But  such  was  the  cause  of  demurrer,  as  developed  on  the  argu- 
ment, and  the  demurrer  may  be  amended  accordingly. 

The  first  defense  is  not  suflSdent.  The  wrongful  indorsement  of  the 
firm  notes  by  Cavanagh  to  his  sister  in  payment  of  his  individual  debt 
to  her,  as  alleged  therein,  is  not  a  matter  of  which  the  defendant  can 
complain  or  be  heard  to  object,  for  the  very  sufficient  reason  that  it  does 
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not  concern  him.  He  is  not  harmed  by  it,  or  his  liability  in  any  way 
affected.  The  case  of  Kinney  v.  Kruse,  28  Wis.  183,  is  a  clear  and  in- 
structive case  on  this  point;  and  no  case  has  been  cited  to  the  contrary. 
In  the  language  of  the  syllabus,  it  decides:  ''The  fact  that  one  who  held 
possession  of  a  note  for  the  payee,  put  it  in  circulation  in  frauS  of  his 
rights,  is  no  defense  in  the  suit  by  the  holder  against  the  maker." 
Cavanagh  had  the  authority  to  indorse  these  notes  in  the  firm  name,  and 
deliver  them  to  his  sister,  in  payment  even  of  his  individual  debt,  as 
against  all  the  world,  except  Mackenzie;  and,  even  as  against  him,  with 
his  consent,  which  may  be  presumed  from  an  acquiescence  of  much  less 
than  two  and  a  half  years.  Qansevoori  v.  WiOiamd^  14  Wend.  138;  1 
Daniel,  Neg.  Inst.  §§  366,  367. 

The  second  defense  to  the  $1,600  note  involves  a  question  about  which 
the  authorities  are  not  uniform.  According  to  many  of  them  any  alter- 
ation of  a  negotiable  instrument,  by  the  holder  thereof,  "changing  (1) 
ila  date,  or  (2)  the  time  or  (3)  place  of  payment,  or  (4)  the  amount  of 
principal,  or  (5)  interest  to  be  paid,  or  (6)  the  medium  or  currency  in 
which  payment  is  to  be  made,  or  (7)  the  number  or  the  relations  of  the 
parties,  or  (8)  the  character  and  effect  of  the  instrument,  as  a  matter  of 
obligation  or  evidence,"  avoids  it  as  a  legal  obligation,  even  in  the  hands 
of  a  subsequent  bona  fide  holder.  2  Daniel,  Neg.  Inst.  §§  1373-1375 ; 
1  Whart.  Ev.  §  626.  Two  reasons  are  given  for  this  rule:  (1)  To  pre- 
vent, as  a  matter  of  public  policy,  the  commission  of  fraud  in  relation 
thereto  by  the  holder  of  such  an  instrument ;  and  (2)  to  preserve  the 
identity  of  the  instrument.     1  Greenl.  Ev.  §  565. 

But  the  tendency  of  the  authorities  and  of  legislation  is  to  confine  the 
application  of  this  harsh  rule  to  such  alterations  as  import  a  fraudulent 
or  improper  purpose  on  the  part  of  the  person  making  them.  1  Greenl. 
Ev.  §§  566-568. 

In  Cambridge  Sav,  Bamkv.  Hyde,  131  Mass.  77,  the  court  held  that  a 
memorandum  made  by  the  holder  of  a  note,  on  the  back  thereof,  with 
the  consent  of  the  maker,  but  without  the  knowledge  of  the  surety,  that 
thereafter  the  rate  of  interest  thereon  will  be  less  than  that  stated  in  the 
body  of  the  note,  is  not  an  alteration  thereof,  and  does  not  avoid  or  af- 
fect the  same  as  to  the  surety. 

A  reasonable  exposition  of  the  rule  is  contained  in  section  778  of  the 
Code  of  Civil  Procedure: 

"The  party  producing  a  writing  as  genuine*  which  has  been  altered,  or  ap- 
pears to  have  been  altered,  after  Its  execution  or  making,  in  a  part  material 
to  the  question  in  dispute,  shall  account  for  the  appearance  or  alteration.  He 
may  show  that  the  alteration  was  made  by  another  without  his  concurrence, 
or  was  made  with  the  consent  of  the  paiiiies  affected  by  it,  or  otherwise  prop- 
erly or  innocently  made,  or  that  the  alteration  did  not  change  the  meaning  or 
language  oL  ihe  instrument." 

And  first,  this  extension  of  time  is  not  made  in  a  way  to  excite  or  jus- 
tify a  suspicion  of  any  wrongful  purpose.  It  is  made  by  a  distinct  writ- 
ing on  the  face  of  the  instrument  which  in  no  particular  afiects  the  iden- 
tity of  the  original,  or  changes  a  letter  or  figure  of  its  composition.     It 
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does  uot  purport  to  be  contemporaneous  with  the  note,  but  imports  that 
it  was  written  subsequent  to  the  making  thereof. 

The  note  was  made  payable  on  or  before  January  1,  1884.  The  ex- 
tension iof  the  time  for  payment  until  July  1,  1885,  must  be  construed 
as  subject  to  the  same  qualification  as  the  original  promise  to  pay;  that 
is,  the  right  of  the  maker  to  pay  "on  or  before"  the  day  named.  In  legal 
effect,  therefore,  this  extension  is  nothing  more  than  a  declaration  by  the 
payee  of  the  note  that  he  would  not  enforce  the  collection  of  the  same  be- 
fore the  day  named,  while  the  maker  might  exercise  his  option,  and  pay 
as  much  sooner  as  he  could  or  would.  The  time  of  payment  was  not 
positively  changed  as  to  him.  But  his  option  to  pay  or  not  was  extended 
to  July  1,  1885.  This  was  a  benefit  to  him,  but  not  to  the  payee. 
Such  an  alteration  does  not  import  a  fraudulent  or  wrongful  intent,  but 
the  contrary.  So  far,  at  least,  it  appears  to  have  been  "innocently 
made,"  even  if  made  as  alleged  in  the  defense,  without  the  consent  of  the 
maker. 

But  it  is  alleged  that  the  alteration  was  made  with  intent  to  prolong 
the  negotiability  of  the  note,  so  as  to  enable  Cavanagh  to  transfer  it  be- 
fore maturity.  But  it  is  not  apparent  how  this,  if  true,  could  result  in 
injury  to  the  defendant.  It  is  not  alleged  that  he  had  any  defense  to  the 
payment  of  the  note  which  he  would  thereby  be  prevented  from  making. 
It  does  not  appear  that  the  note  is  subject  to  any  equities  in  favor  of 
the  defendant,  as  against  Mackenzie  &  Cavanagh,  And  a  mere  set-oflf, 
such  as  is  contained  in  these  counter-claims,  is  not  such  an  equity.  2 
Daniel,  Neg.  Inst.  §  1435.  It  must  be  something  growing  out  of  the 
transaction  in  which  the  note  originated,  and  existing  at  the  time  of  the 
transfer.    1  Daniel,  Neg.  Inst.  520;  Natumcd  Bank  v.  TexaSy  20  Wall.  88. 

But  it  does  not  appear  from  this  defense,  which  must  be  complete  in 
itself,  that  the  defendant  had  any  defense  or  set-off  to  this  note,  and  there- 
fore the  mere  averment  in  the  defense  that  the  extension  was  made  with 
intent  to  defraud  him  amounts  to  nothing.  It  does  not  appear  how  it 
jould  defraud  or  even  prejudice  him.  It  is  alleged  in  the  complaint  that 
the  extension  was  made  on  October  1, 1884.  The  defense  does  not  take 
issue  with  that  allegation,  but  only  avers  that  it  was  made  ''some  time" 
after  the  execution  of  the  note.  On  demurrer,  this  must  be  taken  as  an 
admission  that  it  was  made  before  maturity,  as  alleged  in  the  complaint, 
and  simply  for  the  purpose  of  extending  the  time  for  payment  for  the 
benefit  and  convenience  of  the  defendant. 

The  counter-claims  cannot  be  maintained  as  a  set-off  against  the  notes 
in  the  hands  of  the  plaintiff.  The  statement  of  each  counter-claim  must 
contain  the  facts  sufficient,  under  the  circumstances,  to  support  an  action 
thereon.  These  claims  appear  to  have  been  accrued  to  the  defendant  be- 
fore the  maturity  of  the  notes,  and  before  their  transfer.  But  it  is  not 
alleged  in  the  statement  of  either  of  them  that  the  transfer  of  the  notes, 
or  either  of  them,  was  not  made  until  after  maturity.  The  authorities 
are  divided  on  the  question  whether  these  claims  could  be  set  off  against 
these  notes  in  the  hands  of  any  one  but  the  payees  thereof,  even  if  they  were 
transferred  after  maturity.     Biit  if  they  were  transferred  before  maturity, 
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as  alleged  in  the  complaint,  and  not  controverted  in  the  counter-claims, 
they  are  agreed  that  they  cannot  be  so  set  off.  2  Daniel,  Neg.  Inst.  §§ 
1435-1437. 

There  are  some  superfluous  and  inconsistent  allegations  in  these  defenses 
and  counter-claims  which  may  be  noticed.  For  instance,  that  the  notes 
in  question  are  now  owned  by  Mackenzie  &  Cavanagh,  notwithstand- 
ing the  admitted  transfer  of  them  to  Catherine  Cavanagh,  in  payment  of 
a  debt  due  her  by  Cavanagh;  and  that,  by  reason  of  the  existence  of 
these  counter-claims,  they  are  paid,  satisfied,  and  discharged.  Now,  the 
mere  existence  of  a  counter-claim  does  not  satisfy  or  discharge  a  debt 
due  from  the  party  in  whose  favor  it  exists.  Neither  is  it  payment  of 
such  debt,  nor  are  these  so  pleaded.  .  , 

The  demurrer  is  sustained. 


Kemmish  v.  Ball  and  others. 
{CireuU  Court,  B,  D.  Iowa,  W,  B,    March  Term,  1887.) 

1.  Statutes— Repeal— Effect. 

Section  4059,  Code  Iowa,  declared  that  any  person  having  certain  Texas 
cattle  shall  be  liable  for  any  damages  that  may  accrue  from  allowing  said 
cattle  to  run  at  large,  and  thereby  spreading  the  "Texas  fever"  among  other 
cattle.  A  repeal  of  this  statute  went  into  effect  after  acts  had  been  done  in 
violation  of  the  statute,  whereby  the  plaintiff  was  damaged.  Plaintiff  bring- 
ing his  action  therefor,  defendant  claimed  that  the  repeal  terminated  the 
right  to  recover  under  its  provisions,  the  statute  being  penal  in  its  nature. 
Meid,  under  section  45,  Code  Iowa,  providing:  "The  repeal  of  a  statute  does 
not  affect  any  right  which  has  accrued,  any  duty  imposed,  any  penalty  in- 
curred, or  any  proceeding  commenced,  under  or  by  virtue  of  the  statute  re- 
pealed, "—that  the  rights  of  the  parties  were  not  affected  by  the  repeal. 

2.  Ajiimals— Importing  Diseased  Cattle— Liability. 

One  who,  knowing  that  his  cattle  are  infected  with  Texas  fever;  a  conta- 
gious disease,  brings  his  cattle  into  a  state,  and  allows  them  to  run  at  large  on 
the  range  used  by  the  cattle  of  another,  whereby  the  other's  cattle  become  in- 
fected and  die,  is  liable  to  such  other  for  the  damage  thus  caused  by  his  neg- 
ligence, without  regard  to  any  state  statute  prohibiting  the  introduction  of 
such  cattle,  and  giving  damages  therefor. 

At  Law.     Demurrer  to  Petition. 

S.  jET.  Cochran  and  flichinger  Bros. ,  for  plaintiff. 

Sapp  &  Fvseyy  for  defendants. 

Shiras,  J.  In  the  amended  petition  filed  in  this  cause  it  is  averred 
that  in  1886  the  defendants  were  the  owners  of  a  herd  of  Texas  cattle, 
having  purchased  the  same  at  or  near  Ft.  Smith,  in  the  state  of  Arkan- 
sas; that  said  cattle  were  affected  with  a  dangerous  and  contagious  disease 
known  as  "  Texas  cattle  fever;"  that  defendants  well  knew  that  such  cattle 
had  such  disease,  and  that  the  same  would  be  readily  communicated 
to  other  cattle  brought  into  contact  with  the  diseased  cattle,  or  upon  the 
places  or  pastures  where  the  latter  might  be  driven;  that  the  defendants, 
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with  such  knowledge,  did  willfully,  wrongfully,  and  in  violation  of  the 
provisions  of  section  4059  of  the  Code  of  Iowa,  on  or  about  June  1 ,  1885, 
drive  said  herd  of  infected  cattle  from  the  state  of  Arkansas  into  Union 
township,  Harrison  county,  Iowa,  and  turned  the  same  loose  upon  the 
range  and  commons  in  said  township,  upon  which  plaintiffs  native  cattle 
then  were,  and  thereby  said  disease  was  communicated  to  plaintiffs 
cattle,  causing  the  death  of  a  number  thereof;  and  for  the  damages  thus 
caused  plaintiff  prays  judgment.  - 

Sections  4058  and  4059  of  the  Code  of  Iowa,  in  force  in  1886,  were  as 
follows: 

"Sec.  4058.  If  any  person  bring  into  this  state  any  Texas  cattle,  he  shall 
be  fined  not  exceeding  81,000,  or  imprisoned  in  the  county  jail  not  exceeding 
30  days,  unless  they  have  been  wintered  at  least  one  winter  north  of  the 
southern  boundary  of  the  state  of  Missouri  or  Kansas,  provided  tliat  nothing 
herein  contained  shall  be  construed  to  prevent  pr  make  unlawful  the  trans- 
portation of  such  cattle  through  this  state  on  railways,  or  to  prohibit  the 
driving  through  any  part  of  the  state,  or  having  in  possession  any  Texas  cattle 
between  the  first  day  of  November  and  the  first  day  of  April  following. 

"Sec.  4059.  If  any  person  now  or  hereafter  has  in  his  possession  in  this  state 
any  such  Texas  cattle,  he  shall  be  liable  for  any  damages  that  may  accrue 
from  allowing  said  cattle  to  run  at  large,  and  thereby  spreading  the  disease 
among  other  cattle  known  as  the  Texas  fever,  and  shall  be  punished  as  is  pre- 
scribed in  the  preceding  section." 

By  an  ac)b  of  the  legislature  approved  April  10,  1885,  these  sections 
were  expressly  repealed,  and  substitutes  therefor  were  enacted. 

On  behalf  of  defendants,  it  is  claimed  that  the  repeal  of  section  4059, 
without  any  saving  clause  in  the  repealing  act,  terminates  the  right  to 
recover  under  its  provisions,  the  section  being  *penal  in  its  nature.  Sec- 
tion 45  of  the  Code  provides  that  in  the  construction  of  the  statutes  it  is 
the  rule  that  "the  repeal  of  a  statute  does  not  revive  a  statute  previously 
repealed,  nor  affect  any  right  which  has  accrued,  any  duty  imposed,  any 
penalty  incurred,  or  any  proceeding  commenced,  under  or  by  virtue  of 
the  statute  repealed."  Under  the  provisions  of  this  section,  the  rights 
of  the  parties  are  not  affected  by  the  repeal  of  section  4059.  The  argu- 
ment of  counsel  for  defendants  in  support  of  the  demurrer  is  principally 
in  support  of  the  proposition  that  sections  4058  and  4059  of  the  Code 
are  unconstitutional,  in  that  they  are  regulations  of  interstate  commerce, 
within  the  definition  given  to  that  term  in  Railroad  Oo.  v.  Hvsen,  95  U. 
S.  465. 

In  that  cause  the  supreme  court  had  under  consideration  a  statute  ot  • 
the  state  of  Missouri  which  absolutely  prohibited  the  bringing  into  the 
state,  for  eight  months  in  the  year,  any  Texas,  Mexican,  or  Indian  cattle, 
with  the  proviso  that  bringing  such  cattle  into  the  state,  loaded  upon 
cars  for  transportation  through  it  without  unloading,  should  not  be 
deemed  a  violation  of  the  act,  but  that  the  transportation  company 
should  be  liable  for  all  damages  caused  by  the  communication  of  disease 
from  such  cattle.  The  supreme  court  held  "that  while  the  state  may 
pass  sanitary  laws,  and  laws  for  the  protection  of  life,  liberty,  health,  or 
property  within  its  borders,  while  it  may  prevent  persons  and  animals 
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Buffering  nnder  oontagious  or  infectious  disease  from  entering  the  state, 
while  for  the  purpose  of  self-protection  it  may  establish  quarantine  and 
reasonable  inspection  laws,  it  may  not  interfere  with  transportation  into 
or  through  the  state,  beyond  what  is  absolutely  necessary  for  its  self-pro- 
tection." The  court  hdd  that  the  restrictions  and  burdens  placed  by  the 
act  upon  the  transportation  companies  were  so  onerous  as  to  substantially 
prohibit  commerce  in  these  cattle,  and  that,  therefore,  the  act  was  void. 

That  the  restrictions  of  the  Iowa  statute  in  force  in  1885  were  less  bur- 
densome than  those  of  the  statute  held  unconstitutional  in  the  case  cited 
is  apparent,  but  whether  sufficiently  so  to  remove  the  constitutional  dif- 
ficulty it  is  not  nec^usary  to  determine.  Even  if  section  4058  could  not 
be  sustained  as  being  only  a  fair  exercise  of  the  power  of  the  state  to  protect 
its  citizens  and  their  property  against  infection  and  disease,  would  it 
follow  that  section  4059,  which  declares  that  any  one  having  in  his  pos- 
session any  Texas  cattle  shall  be  liable  for  any  damages  that  may  result 
from  permitting  the  same  to  run  at  large,  and  thereby  communicating 
disease  to  other  cattle,  is  unconstitutional? 

Without,  however,  deciding  the  questions  aigued  by  counsel  touch- 
ing the  validity  of  these  sections  of  the  Code,  it  seems  dear  that  the  de- 
murrer to  the  amended  petition  cannot  be  sustained,  because  the  facts 
therein  stated  constitute  a  cause  of  action  without  aid  from  the  statutory 
provisions.  It  is  alleged  in  the  petition  that  the  cattle  owned  by  defend- 
ants were  inlbcted  witii  the  disease  known  as ''Texas  fever,"  so  that,  if 
brought  into  proximity  to  native  cattle,  or  upon  the  pastures  thereof  ,  the 
disease  would  be  liable  to  be  communicated;  that  the  defendants  knew 
this  fact,  and  with  such  knowledge  brought  such  infected  cattle  into 
Iowa,  and  permitted  them  to  run  at  large  upon  the  range  used  by  plain- 
tiff's cattle,  and  thereby  the  latter  became  infected,  and  many  of  them 
died. 

The  &ct8  averred  in  the  petition  would  justify  the  jury  in  finding  that 
the  defendants  were  negligent  in  permitting  such  cattle  to  run  at  large, 
when  the  natural  and  probable  result  of  so  doing  would  be  the  commu- 
nication of  disease  to  other  cattle;  and  if,  through  the  n^ligence  of  de- 
fendants as  a  proximate  cause,  loss  has  been  occasioned  to  plaintiff,  an 
action  therefor  can  be  maintained.     Demurrer  is  therefore  overruled. 

LovB,  J.|  oonouiB. 
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May  t^.  CAfls  Co, 

(CirtyuU  CouTt,8.  D.  Icwa,  W.  D.    March  Tenn,  1887/, 

1.  LlMTTATION  OF  ACTIONS— InFRINOBMBNT  OF  PATENT— StATB  StATUTB. 

The  statute  of  limitations  of  a  state  is  not  applicable  to  an  action  brought 
for  the  infringement  of  a  patent. 

2.  Patents  fob  Inventions  —  Infringement  by  County — Presentation  of 

Claim.  . 

The  provisions  of  section  2610  of  the  Code  of  Iowa,  requiring  the  presenta- 
tion of  unliquidated  demands  to  the  board  of  supervisors  before  suit  can  be 
brought  thereon  against  a  county  in  Iowa,  are  applicable  to  actions  for  in^ 
fringement  of  patent-rights.    May  v.  Buchanan  Oo„  29  Fed.  Bep.  469,  followed. 

At  Law.     Demurrer  to  petition. 

RunneUs  &  Walker ^  for  plaintiff. 

John  ScoU  BJid  Sapp  &  PiLsey,  for  defendant. 

Shiras,  J.  This  action  is  brought  to  recover  damages  for  infringement 
of  a  patent.  The  demurrer  presents  two  questions-  (1)  Is  the  action 
barred  by  the  lapse  of  five  years,  under  the  provisions  of  the  statute  of 
Iowa;  and  (2)  are  the  provisions  of  section  2610  of  the  Code  of  Iowa, 
requiring  the  presentation  of  unliquidated  demands  to  the  board  of  su- 
pervisors before  suit  can  be  brought  thereon  against  the  counties  of  Iowa, 
applicable  to  actions  for  infringement  of  patent-rights.  Upon  the  first 
question  it  is  held  that  the  state  statute  of  limitations  is  not  applicable 
to  this  class  of  actions,  and  on  the  second  question  it  is  held  that  the 
provisions  of  section  2610  of  the  Code  are  applicable.  See  May  v.  Bu- 
chanan Co. ,  29  Fed.  Rep.  469. 

Demurrer  is  therefore  sustained  on  the  third  ground  therein  stated, 
and  overruled  as  to  the  first  and  second. 

Brewer  and  Love,  JJ.,  concur. 


United  States,  by.  Dowell,  Prosecutor,  t^.  Gribwold.*- 

{Cir&uU  Court,  D.  Oregon.    April  18,  1887.) 

Claims  against  United  States— Qui  Tam  Action— Judgment— Compromise. 
Where  a  person  has,  pursuant  to  section  8491,  Rev.  St.  U.  S.,  in  the  name  of 
the  United  States,  sued  a  party  for  defrauding  the  United  States  bv  making 
false  claims,  defraying  all  the  expenses  of  the  suit,  and  obtained  Judgment 
of  $28,576,  the  secretary  of  the  treasury  cannot,  under  section  8469.  authorizing 
him  to  compromise  claims  in  favor  of  the  United  States,  satisfy  the  judgment 
for  $100,  and  thus  confiscate  such  prosecutor's  right  to  the  costs  and  one-half 
said  judgment,  as  provided  by  section  8491. 

lAfflrming  24  Fed.  Rep.  86L 
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Error  to  the  District  Court. 

The  secretary  of  the  treasury,  having  attempted  to  compromise  a  judg- 
ment obtained  in  the  district  court  by  the  prosecutor  against  the  defend- 
ant for  the  violation  of  section  5438  of  the  Revised  Statutes,  on  which 
there  was  still  due  the  sum  of  $23,576,  for  the  sum  of  $100,  under  sec- 
tion 3469  of  said  statutes,  the  district  attorney  moved  the  court  for  leave 
to  enter  satisfaction  of  the  judgment,  as  well  for  the  half  belonging  to  the 
prosecutor  as  for  that  belonging  to  the  United  States.  The  district  court 
denied  the  motion,  on  the  ground  that  the  action  was  under  the  control 
of  the  prosecutor,  and  that  one-half  the  judgment  belonged  to  him  abso- 
lutely. The  United  States  then  carried  the  case  to  the  circuit  court  on 
a  writ  of  error,  and  assigned  for  error  the  refusal  of  the  district  court  to 
allow  the  motion  for  leave  to  enter  satisfaction. 

Lewis  L.  McArihur^  for  the  United  States. 

James  K,  Kelly ^  for  the  prosecution. 

Sawyer,  J,  The  district  judge  has  fully  discussed  the  question  as 
to  the  authority  of  the  secretary  of  the  treasury  to  compromise  the  mat- 
ter involved,  in  such  manner  as  to  cut  off  the  right  of  Dowell,  who 
prosecuted  this  action,  at  his  own  expense,  in  pursuance  of  the  statutes, 
and  recovered  a  large  judgment  against  Griswold.  U.  S.  v.  Ormoold,  24 
Fed.  Rep.  361.  I  fully  concur  in  the  reasoning,  and  conclusion  of  the 
district  judge,  and  can  add  nothing  of  importance  to  what  he  has  so  well 
said.  Dowell,  as  appeal's  upon  the  record,  is  the  real  prosecutor.  He 
used  the  name  of  the  United  States,  but  paid  all  the  expenses,  and  prose- 
cuted the  suit,  as  authorized  and  required  by  section  8491  of  the  Revised 
Statutes.  By  this  provision  of  the  statute,  upon  recovering  judgment, 
he  became,  absolutely,  entitled  to  one-half  of  the  judgment  recovered  for 
forfeiture  and  damages,  and  all  the  amount  of  costs  for  which  judgment 
was  rendered.  When  this  judgment  was  recovered  and  became  final,  the 
title  to  one-half  of  it  became  absolutely  vested  in  him,  as  his  property. 
It  was  what  he  earned  by  performing  the  statutory  conditions.  There 
was  a  judgment  for  costs  in  favor  of  Dowell,  the  real  prosecutor,  to  the 
amount  of  nearly  $3,000.  This  was  for  his  own  money,  expended  by 
him  in  prosecuting  the  action,  in  which  the  United  States  never  had  any 
interest.  His  right  of  property  in  this  part  of  the  judgment,  and  his  one- 
half  of  the  judgment  recovered  for  forfeiture  and  damages,  was  as  absolute, 
and  perfect,  after  he  had  performed  all  the  statutory  conditions,  as  his 
right  to  any  other  piece  of  property  could  possibly  be;  and  the  United 
States  could  no  more  divest  him  of  it,  than  of  any  other  private  property 
owned  by  him.  To  compromise  this  matter  in  such  a  manner  as  to  re- 
lease the  entire  judgment,  would  be,  to  simply,  and  arbitrarily,  confiscate 
DowelPs  property.  While  the  secretary  may,  under  the  statute,  ccm- 
promise  and  release  the  interest  of  the  United  States,  he  cannot  affect 
DoweU's  rights,  fully  vested.  Even  if  the  power  exists  in  congress  to 
affect  DowelPs  rights,  it  will  not  be  presumed  that  the  statute,  authonz- 
ing,  generally,  a  compromise  of  the  interests  of  the  government  in  suits 
pending  in  its  favor,  contemplates  the  confiscation  of  Dowell's  rights  of 
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property,  fully  vested  in  him  by  the  performance  of  all  the  conditions  re- 
quired by  the  statute,  and  after  he  had  become  absolute  owner  of  a  por- 
tion of  the  judgment.  A  statute  designed  to  effect  such  injustice  should 
be  far  more  specific  in  its  provisions,  than  the  one  in  question.  It  is  clear 
to  my  mind ,  that  the  statute  relied  on  by  the  government,  was  not  intended 
to  embrace  that  portion  of  the  claim  and  judgment  absolutely  vested  in 
I^well,  or  claims  similarly  situated.  We  cannot  impute  to  congress  a 
deliberate  intention  to  provide  for  tlie  confiscation  of  private  property, 
whether  it  has  the  power  to  do  so  or  not,  unless  that  intention  is  ex- 
pressed in  terms  so  plain,  and  explicit,  that  they  will  bear  no  other  con- 
struction. 

The  judgment  of  the  district  court  is  affirmed. 


United  States  r.  De  Groat  and  another. 

(Digtriet  Court,  E.  D,  Michigan.    April  9,  1887.) 

1.  Gbiminal  Law — Debtboying  ob  Stealing  Recobdb — Intent — ^Rev.  St.  V* 

S.  i  5403. 

The  specific  iDtent  to  destroy  a  public  record,  ad  such,  is  the  essential  ele- 
ment 01  the  offense  denounced  by  section  5403  of  the  Revised  Statutes  of  the 
United  States;  and  a  defendant  who  had  stolen  papers  belonging  to  the  in- 
ternal revenue  oflSce,  from  a  barn  where  they  were  stored,  under  the  belief 
that  they  were  old  paper,  or  without  knowledge  of  the  fact  that  they  were 
public  records^  cannot  be  convicted  under  that  statute. 

2.  Same— Federal  Offenses— Common-Law  Intendments. 

The  federal  criminal  .jurisprudence  is  entirely  destitute  of  any  substratum 
of  a  common  law  of  crimes  and  misdemeanors,  upon  which  to  draw  for  sup- 
plying elements  of  the  offense;  and  the  courts  look  only  at  the  statute,  using 
the  common  law,  if  necessary,  to  fturnish  a  definition  of  the  terms  used,  but 
never  any  ingredient  of  the  offense. 

Defendants  were  indicted  under  Rev.  St.  §  5403,  for  taking  and  car- 
rying away,  with  the  intent  to  steal  or  destroy,  certain  records  belonging 
to  the  office  of  the  internal  revenue  collector  at  Detroit,  Michigan.  The 
proof  showed  that,  the  government  not  furnishing  sufficient  accomoda- 
tions for  their  safe  keeping,  the  collector  stored  tiiem  in  the  stable  or 
barn  at  his  private  residence.  They  were  packed  loosely  in  boxes,  such 
as  are  used  for  merchandise,  some  of  which  were  nailed,  and  others  not, 
and  some  of  the  papers  were  loose  on  the  floor,  and  altogether  there 
were  about  10  or  15  tons  so  stored  in  the  barn.  The  records  consisted 
of  the  accumulations  of  all  the  years  since  the  system  was  adopted,  and 
were  the  papers  that  had  been  kept  and  filed  in  the  course  of  business. 
The  collector  received  them  from  his  predecessor  in  office,  and  placed 
them  in  his  barn  for  the  reason  stated,  it  being  used  for  no  other  pur- 
pose, and  fastened  with  such  locks  and  bolts  as  are  usually  found  in 
bams.  The  defendants,  hiring  a  wagon,  had  taken  four  or  five  thousand 
pounds  of  the  papers  away,  and  sold  them  to  junk  dealers,  when  they 
were  discovered,  arrested,  and  arraigned  on  this  indictment. 
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C.  P.  Black,  Dist.  Atty.,  for  the  United  States, 
X.  F.  Bedford  and  D.  S.  Qrece^  for  defendants. 

Hammond,  J.,  {orally J)  The  defendants  should  not  be  convicted  on 
this  proof,  gentlemen  of  the  jury.  The  statute  under  which  they  are 
charged  reads  thus: 

"Every  person  who  willfully  destroys,  or  attempts  to  destroy,  or,  with  in- 
tent to  .steal  or  destroy,  takes  and  carries  away  any  record,  paper,  or  proceed- 
ing of  a  court  of  justice,  filed  or  deposited  with  any  elerk  or  officer  of  such 
court,  or  any  paper  or  document  or  record  filed  or  deposited  in  any  public 
office,  or  with  any  judicial  or  public  officer,  shall,  without  reference  to  the 
value  of  the  record,  paper,  document,  or  proceeding  so  taken,  pay  a  fine  of 
not  more  than  two  tliousand  dollars,  or  suffer  imprisonment  at  hard  labor 
not  more  than  three  years,  or  both." 

It  is  manifest  that  this  statute  is  not  broad  enough,  and  was  not  in- 
tended to  punish  the  mere  larceny  or  theft  of  the  papers  or  documents 
asproperti/,  but  that  the  essential  element  of  the  offense  is  the  specific  in- 
tent to  destroy  them  aa  records  of  a  public  office;  or,  in  other  words,  to 
obliterate  or  conceal  them  as  the  evidence  of  that  which  constitutes  their 
value  as  public  records,  or  to  destroy  or  impair  their  legal  effect  or  use- 
fulness as  a  record  of  our  governmental  affairs,  be  that  effect  or  use- 
fulness what  it  may.  The  suggestion  that  these  old  papers  are  of  no 
value,  and  can  be  of  none,  does  not  avail  defendants,  because  they  are 
useful  and  may  be  needed  in  many  ways,  as  testimony  against  delin- 
quent and  fraudulent  tax-payers,  for  example,  or  for  statistical  or  his- 
torical purposes;  and,  .indeed,  the  government  and  its  officers  are  the 
sole  judges  of  whether  they  require  preservation  or  not,  and  the  very 
language  of  the  statute  is  that  the  offense  is  committed  ^*  without  reference 
to  the  value  of  the  record,  paper,  document,  or  proceeding  so  taken." 
The  object  of  the  statute  is  to  preserve  the  public  records  and  papers  in- 
tact from  all  kinds  of  spoliation,  mutilation,  or  destruction. 

But  still  the  specific  intent  to  destroy  a  record  must  be  present,  and 
its  absence,  throu«:h  want  of  knowledge  of  the  fact  that  the  paper  or  docu- 
ment destroyed  constituted  a  record,  relieves  the  defendants  of  any 
criminal  offense  under  this  statute,  however  guilty  they  may  be,  under 
the  laws  of  Michigan,  of  larceny,  or  under  tibe  subsequent  act  of  con- 
gress of  March  3,  1876,  c.  144,  (18  St.  479;  1  Supp.  Rev.  St.  183,) 
which  was  passed  to  further  protect  the  records  and  other  property  of 
the  United  States  from  the  simple  crime  of  theft  or  larceny,  without  re- 
gard to  any  specific  intent  to  destroy  them  as  records.  The  difference 
between  the  two  statutes  is  manifest,  and  the  existence  of  the  later  act 
justifies  the  construction  we  are  giving  the  older  in  this  case. 

The  court  is  relieved  from  the  decision  of  the  question  whether  the  in- 
dictment, being  drawn  under  the  older  act,  can  be  sustained  under  the 
more  recent  one,  by  the  frank  admission  of  the  learned  district  attorney 
that  the  language  of  the  indictment  is  not  broad  enough  to  give  the  do* 
fendants  notice  that  they  would  be  charged  under  the  new  act.  It  is  a 
close  question  whether  the  indictment,  in  its  terms,  might  not  describe 
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either  offense;  for,  distinct  as  they  are  in  character,  the  two  offenses  are 
quite  nearly  related  in  the  descriptive  character  of  the  acts  or  conduct  of 
the  accused  necessary  to  constitute  either,  the  difference  residing  in  the 
intention  with  which  the  act  or  conduct  complained  of  is  accompanied. 
But  the  district  attorney  acts  wisely  in  concluding  not  to  struggle  to  hold 
the  prisoners  under  this  later  act  upon  this  indictment;  for  it  is  plain  that 
the  former  pleader  who  drew  it  did  not  intend  to  charge  an  offense  under 
that  act,  but  only  under  the  older  one.     Our  federal  criminal  jurispru- 
dence is  peculiar,  and  does  not  get  much  aid  from  common-law  intend- 
ments, implications,  classifications,  or  designations,  and  the  court  is  not 
prepared  to  say  whether  an  offense  charged  under  one  section  or  statute 
may  be  made  to  fit  any  other  section  or  statute  found  applicable,  in  the 
character  of  language  used  to  describe  the  offense,  when  interpreted  by 
the  implications  of  the  common  law  of  crimes  and  misdemeanors.     We 
are  so  destitute  of  any  common  law  of  crime  whatever,  that  great  care 
must  be  used  lest  we  be  misled  by  its  analogies,  in  enforcing  our  federal 
statutes.     Unlike  the  states,  we  have   no  substratum  of  common-law 
crimes  or  misdemeanors  upon  which  to  draw  for  purposes  of  supplying 
elements  of  the  offense,  and  we  must  look  wholly  and  exclusively  at  the 
statute,  and  nothing  else;  only  using  the  common  law,  if  necessary,  as 
sometimes  furnishing  a  definition  of  the  terms  used,  buj  never  any  in- 
gredient of  the  offense  itself. 

The  only  doubt  the  court  has  is  whether  or  not  the  question  ajs  to  the 
defendants'  intention  should  not  be  submitted  to  you  for  decision.  But 
it  is  plain  that  these  ignorant  men,  belonging  to  the  class  of  petty  thieves 
that  infest  a  large  city,  did  not  intend  to  destroy,  these  papers  as  records 
of  the  United  States.  They  had  no  motive  to  do  that,  and  thought 
they  were  stealing  old  paper,  private  property,  lying  waste  in  the  barn. 
They  had  no  more  reason  to  know  that  the  papers  belonged  to  a  public 
office,  or  were  records  of  the  United  States,  than  did  the  junk  dealers 
who  baled  them  to  be  sent  to  the  paper  mill,  and  either  had  as  much 
opportunity  to  know  that  fact  as  the  other.  They  were  not  kept  like 
records,  safely  and  carefully,  in  a  public  building  or  official  place,  and 
there  was  nothing  in  the  surroundings  to  indicate  their  official  character; 
certainly  not  as  belonging  to  the  United  States,  or  any  of  its  offices, 
which  are  not  generally  kept  in  stables  or  barns.  I  do  not  wish  to  be 
understood  as  holding  that  this  offense  cannot  be  committed  unless  the 
papers  are  kept  in  a  public  office;  for,  clearly,  it  may  be  committed  by 
taking  the  records  from  any  place  whatever,  wherever  they  may  be 
found,  no  matter  how  private  or  unusual  the  place;  but  the  intent  to 
destroy  a  record  must  exist  from  whatever  place  the  papers  are  taken. 
Here  there  is  nothing  in  the  plac6,  or  other  circumstances  of  the  taking, 
to  indicate  that  intention,  or  from  which  it  may  be  fairly  inferred  as  a 
fact  proved  by  the  circumstances;  but  rather,  to  the  contrary,  that  the 
defendants  thought  they  were  stealing  private  property,  valuable  only 
as  waste  paper,  or,  at  most,  only  to  the  owner  as  papers  he  wished  to 
keep,  and  in  no  sense  as  public  records  of  any  kind.  There  is  only  one 
circumstance  at  which  I  hesitate,  and  that  is  that  these  papers  show  on 
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their  face  that  they  are  public  records.  They  are  for  the  moet  part,  if 
not  aU,  printed  forms,  which  have  been  filled  up  in  the  using  of  them 
by  writing,  and  altogether  indicate  their  character  as  public  papers,  or 
at  least  as  having  had  some  connection  with  the  internal  revenue  office. 
But  this  indication  or  information  the  more  intelligent  junk  dealers  had 
also  when  they  baled  them  for  the  paper  mill,  and,  if  so  be  it  they  knew 
they  were  records,  they  are  as  guilty  as  these  defendants. 

But  this  fact  so  urgently  insisted  upon  by  the  district  attorney  is  de- 
lusive. The  government  or  its  officials  may  throw  away  papers,  aban- 
don them,  send  them  to  the  junk-dealer,  or  otherwise  emancipate  them 
from  the  category  of  records,  as  well  as  other  people;  and  if  its  officials 
so  deal  with  the  records,  and  so  keep  them,  that  they  appear  to  be 
abandoned,  that  fact  may  be  sufficient  to  justify  others  in  treating  them 
as  abandoned  in  relation  to  their  character  as  records.  Or,  to  state  it  in 
another  way,  because  a  paper  bears  on  its  face  indications  of  once  hav- 
ing been  a  public  record,  or  that  possibly  or  probably  it  was  such  a 
record,  it  cannot  be  fairly  implied  as  a  fact  that  it  always  continues  to 
be  so  wherever,  or  under  whatever  circumstances,  It  may  be  found  by 
one  charged  with  an  intention  to  destroy  it  as  a  record.  For  example, 
if  the  clerk  of  this  court  should  throw  a  paper  into  his  waste  basket,  and 
one. should  take  it  away,  and  destroy  it,  it  could  hardly  be  implied, 
without  more,  that  there  was  an  intention  to  destroy  a  record  as  such. 
On  the  whole,  no  court  should  sustain  a  verdict  implying  that  specific 
intent,  under  the  circumstances  of  this  case;  and,  in  the  performance  of 
a  duty  which  the  court  owes  to  the  defendants  in  that  behalf,  it  is  proper 
to  direct  a  verdict  of  not  guilty  at  your  hands,  and  it  will  be  so  entered, 
by  your  consent.     So  ordered. 


In  re  HAYinBs,  Petitioner. 
{Oireu^  Court,  D.  MassaehtuetU.    March  9, 1887.) 

1.  Post-Officb— -Using  Mail  to  Depraud — ^Indictmbnt— Habbas  Cobpus. 

Defendant  was  indicted  for  using  the  mails  to  defraud,  under  two  indict- 
ments. One  indictment  charged  two,  and  the  other  three,  offenses,  and  the 
whole  offenses  occurred  within  a  period  of  six  months.  Being  found  guilty 
under  both  indictments,  the  court  sentenced  him  to  six  months'  imprisonment 
under  each  conviction,  the  terms  to  run  concurrently.  On  a  petition  for 
habeas  corpus,  held  that,  under  Rev.  St.  U.  S.  g  5480,  which  proyides  that ''the 
indictment  may  severally  charge  offenses  to  the  number  of  three,  committed 
within  the  same  six  calendar  months,  but  the  court  thereupon  shall  give  a 
single  sentence,  **  even  assuming  that  a  conviction  could  only  be  had  for  three 
offenses  in  each  six  months,  one  of  the  indictments,  with  the  conviction  under 
it,  was  valid,  and  the  defendant  was  not  entitled  to  the  writ. 

8.  Cbiminal  Practick— Indictment— RBjaTTiNQ  to  Cmcurr  Court. 

Under  Rev.  St.  U.  S.  §  1087,  the  district  court  has  no  authority  to  remit  pend- 
ing indictments  to  the  circuit  court  after  verdict;  and,  where  It  does  so,  the 
circuit  court  does  not  obtain  jurisdiction,  and  an  order  in  arrest  of  Judgment 
issued  by  the  circuit  court,  in  such  circumstances,  is  void. 
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8.  Sake— JuBisDicnoK. 

As  the  circuit  court,  as  the  court  of  last  resort,  has  decided  in  respect  to 
these  indictments,  at  the  petitioner's  request,  that  the  district  court  had  no 
authority  under  Rev.  St.  §  1087,  to  remit  the  indictments  to  the  circuit  court, 
after  conviction,  that  decision  is  the  law  of  this  case.  TT.  8.  v,  ffaynee,  26 
Fed,  Rep.  857.  The  orders  of  remission  must,  therefore,  be  regarded  as  nul- 
lities, and  as  neither  taking  away  the  jurisdiction  of  the  district  court,  or  con- 
ferrinfi;  any  on  the  circuit  Qourt  over  .these  indictments.  The  district  court 
had,  therefore.  Jurisdiction  to  proceed' with  the  indictments,  and  sentence  the 
petitioner,  notwithstanding  the  orders  of  remission.    Nelson,  J. 

4.  Same— Distinct  Offenses. 

As  there  is  nothing  in  the  record  of  the  district  court  to  show  that  the  of- 
fenses charged  in  the  two  indictments  and  proved  at  the  trial  were  committed 
within  the  same  six  calendar  months,  the  petitioner  was  lawfully  sentenced 
on  both  indictments.  If  the  sentences  had  been  to  take  effect  one  after  the 
other  instead  of  together,  they  would  still  have  been  justified,  so  far  as  any- 
thing appears  to  the  contrary  on  the  record.    Nelson,  J. 

5.  Same— Conduct  of  Trial.  • 

The  trial  of  the  two  indictments  together,  with  or  without  an  order  of  con- 
solidation, under  Rev.  St.  §  IQH,  did  not  make  them  one  indictment,  charg- 
ing a  single  offense,  and  therefore  subjecting  the  petitioner  to  only  one  sen- 
tence on  both.    Nelson,  J. 

Petition  for  Writs  of  Habeas  Oorpua  and  Certiorari. 
Bee  U.  S.  v.  Haynes,  26  Fed.  Bep.  857»  and  Sutm  v.  Same^  29  Fed. 
Hep.  691, 

Harrison  Dvmham^  for  petitioner. 

Oweix  A,  Galvin^  Asst.  Diet.  Atty.,  for  the  United  States. 

Before  Colt  and  Neijson,  J  J. 

Colt,  J.  At  the  September  term,  1884,  of  the  district  court,  two  in- 
dictments were  found  against  the  petitioner  under  section  5480,  Rev.  St., 
for  sending  letters  through  the  mail  in  execution  of  a  scheme  to  defraud. 
One  indictment  charges  two  offenses;  and  the  other,  three.  These  in- 
dictments were  tried  together  in  the  district  court,  September  24,  1884, 
and  the  petitioner  was  found  guilty  on  each.  On  October  14, 1884,  the 
indictments  were  remitted  to  the  circuit  court  on  motion  of  the  district 
attorney.  Section  1037,  Rev.  St.  Motions  in  arrest  of  judgment  were 
heard  in  the  circuit  court  by  Judge  Webb,  and  overruled.  Thereupon 
the  defendant  forfeited  his  bail,  and  left  the  country.  In  February, 
1885,  the  circuit  court  granted  him  leave  to  file  a  new  motion  in  arrest, 
on  furnishing  new  bail  for  his  appearance  in  the  circuit  court.  The 
main  ground  of  this  motion  was  that  the  district  court  had  no  power  to 
remit  indictments,  under  section  1037,  to  the  circuit  court  after  verdict, 
and  that  consequently  the  circuit  court  had  no  jurisdiction  in  these  cases. 
This  point  was  held  to  be  well  taken  in  (7.  S.  y.  Haynes,  26  Fed.  Rep. 
857,  and  an  entry  was  made  on  the  docket  of  the  circuit  court  sustain- 
ing the  motion  in  arrest.  On  January  6,  1887,  (29  Fed.  Rep.  691,)  the 
district  court  vacated  the  order  of  remission  to  the  circuit  court,  and  the 
circuit  court  directed  that  the  papers  be  returned  to  the  district  court. 
The  district  court  afterwards  ordered  a  warrant  to  issue,  and  the  petitioner 
was  brought  before  that  court,  and  sentenced,  to  six  months'  imprison- 
ment, and  a  fine  of  one  dollar  on  each  indictment,  each  six  months  to 
terminate  and  take  eflfect  at  the  same  time  on  each  indictment. 
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Upon  this  state  of  facts  the  question  arises,  on  this  petition,  whether 
the  proceedings  of  the  district  court  are  void  for  want  of  jurisdiction  or 
other  cause.  Any  inere  error  in  point  of  law  can  .only  be  reviewed  by 
the  ordinary  methods  of  appeal  or  writ  of  error.  To  entitle  the  petitioner 
to  a  discharge  upon  a  writ  of  habeas  corpus^  the  proceedings  in  the  dis- 
trict court  must  be  found  to  be  void.     Ex  parte  ParkSj  93  U.  S.  18,  21. 

Section  6480,  under  which  these  indictments  were  found,  provides  as 
follows:  "The  indictment,  information,  or  complaint,  may  severally 
charge  offenses  to  the  number  of  three,  when  committed  within  the  same 
six  calendar  months;  but  the  court  thereupon  shall  give  a  single  sen^ 
tence,"  etc. 

It  is  said  that  two  indictments  were  found  against  the  petitioner,  charg- 
ing five  distinct  offenses,  one  indictment  two,  and  the  other  three;  that 
the  statute  prescribes  that  three  offenses  within  the  same  six  months  are 
the  utmost  that  the  defendant  shall  be  held  to  answer;  and  that,  there- 
fore, the  indictments  are  voiji.  It  is  further  said  that  the  two  indict- 
ments were  consolidated  before  trial  under  section  1024,  Rev.  St.,  and 
thi^t  consequently  the  petitioner  was  tried  upon  one  indictment  charging 
five  offenses,  committed  within  the  same  six  calendar  months.  The  mere 
fact,  however,  of  the  finding  of  two  indictments  charging  more  than  three 
offenses  within  the  same  six  months  would  not  make  both  void.  It  may 
be  the  government  might  have  been  obliged  to  elect  which  indictment  it 
would  go  to  trial  upon,  and  to  enter  a  noZk  prosequi  as  to  the  other,  but, 
because  one  indictment  might  be  bad,  it  would  not  make  both  so.  The 
indictments  were  tried  together,  but  they  were  never  in  fact  consolidated. 
The  record  shows  a  verdict  of  guilty  was  returned  on  each  indictment. 
The  petitioner  was  not  held  to  answer  and  found  guilty  on  a  single  in- 
dictment, charging  five  offenses,  within  the  same  six  calendar  months. 
He  was  held  to  answer,  convicted,  and  sentenced  on  one  indictment  charg- 
ing two  offenses,  and  on  a  second  indictment  charging  three  distinct  of- 
fenses, ^nd  the  most  that  can  be  said  is  that  the  second  indictment,  con- 
viction, and  sentence  are  ill^al.  So  far  as  relates  to  the  first  indictment, 
the  petitioner  was  lawfully  convicted  and  sentenced,  and,  at  least  until 
the  expiration  of  that  sentence,  he  has  no  right  to  a  discharge  on  writ  of 
habeas  corpus.  Nor,  as  to  this  indictment,  can  it  be  said  that  the  peti- 
tioner is  deprived  of  his  liberty  without  due  process  of  law,  or  that  he 
has  been  twice  punished  for  the  same  offense,  or  twice  put  in  jeopardy 
for  the  same  offense.  In  passing  sentence,  the  court  ordered  the  time  of 
the  second  sentence  to  expire  with  the  first,  and  it  is  diflScult,  therefore, 
to  see  what  injury  has  been  caused  to  the  defendant  by  this  second  sen- 
tence, except,  perhaps,  as  to  the  one-dollar  fine  which  was  also  imposed. 
If  the  terms  of  the  two  sentences  had  not  run  concurrently,  but  success- 
ively, and  the  petitioner  had  served  out  his  sentence  on  the  first  indict- 
ment, and  this  application  was  made  while  he  was  serving  out  a  sentence 
upon  the  second  indictment,  the  case  would  be  different,  and  many  of 
the  arguments  now  urged  in  behalf  of  the  petitioner  might  be  pressed 
with  much  force. 

v.30F.no.lO— 49 
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The  case  of  J7.  S.  v.  Pattersm,  29  Fed.  Rep.  775,  (just  decided  by  Mr. 
Justice  Bradley,)  is  not  applicable  to  the  one  before  us.  There  the 
court  imposed  a  sentence  of  imprisonment  for  five  years  on  each  indict- 
ment, the  terms  not  to  run  concurrently,  without  specifying  upon  which 
indictment  either  of  said  terms  is  to  be  undergone.  One  term  of  five 
years  had  been  served,  and  Mr.  Justice  Bradley  held  the  judgment  or 
sentence  uncertain,  and  that  it  must  be  construed  as  meaning  that  the 
terms  ran  concurrently,  and  discharged  the  prisoner. 

Another  ground  relied  upon  by  the  petitioner  is  that  a  final  disposi- 
tion was  made  of  these  indictments  in  the  circuit  court,  and  that,  there- 
fore, the  district  court  had  no  power  to  pass  sentence.     The  circuit  court 
held  in  U.  S.  v.  Haynes,  26  Fed.  Rep.  857,  that,  after  conviction  in  the 
district  court,  these  indictments  could  not  be  lawfully  remitted  to  the  cir- 
cuit court  under  the  statute.     By  this  decision,  which  must  be  consid- 
ered the  law  governing  this  petition,  the  circuit  court  had  no  jurisdiction 
over  these  cases,  and  consequently  its  acts  were  null  and  void,  except  as 
to  the  dismissal  of  the  cases.     The  mere  fact  that  an  order  was  entered 
inadvertently  that  the  motion  in  arrest  of  judgment  be  sustained  cannot 
avail  the  petitioner,  because  the  court  had  no  power  in  the  premises  ex- 
cept that  of  dismissal  for  want  of  jurisdiction.     Where  a  court  has  no 
jurisdiction,  its  judgments  and  orders  are  nullities.     They  are  not  void- 
able, but  void,  and  they  constitute  no  justification.     EUioU  v.  Peirsolj  1 
Pet.  333,  340;  Griffith  y.  Prcmer,  8  Cranch,  9;  Mail  Co.  v.  Flanders,  12 
Wall.  130. 

It  having  been  held  that  this  court  had  no  jurisdiction  over  these  in- 
dictments, it  was  proper  to  return  them  to  the  district  court,  and  for  the 
district  court  to  proceed  and  pass  sentence.     Petition  dismissed. 

Nelson,  J.  I  concur  in  the  decision  of  the  circuit  judge  that  this  pe- 
tition should  be  denied,  though  for  reasons  somewhat  different  from 
those  given  by  the  learned  judge.  A  history  of  the  case  prior  to  the  re- 
arrest of  the  petitioner  will  be  found  in  U,  S.  v.  HayneSj  29  Fed.  Rep. 
691. 

1.  The  petitioner  now  contends  that  the  district  court  had  no  juris- 
diction to  sentence  him.  It  certainly  had  jurisdiction  of  the  indictments 
onginally.  It  also  had  jurisdiction  to  give  the  sentences,  unless  its  ju- 
risdiction was  taken  away  by  the  orders  of  remission.  But  the  circuit 
court  has  decided,  at  the  petitioner's  request,  that  the  district  court  had 
no  authority  to  make  the  orders  of  remission.  U.  S,  v.  Haynes,  26  Fed. 
Rep.  857.  This  decision  was  made  by  that  court  as  a  court  of  last  re- 
sort, as  it  was  held  by  a  single  judge,  and  it  is  only  when  held  by  two 
judges  that  a  question  of  law  arising  in  a  criminal  case  can  be  certified 
from  the  circuit  court  to  the  supreme  court  under  section  651,  upon  a 
division  of  opinion  of  the  judges.  The  orders  of  remission  were  therefore 
nullities,  and  neither  took  away  the  jurisdiction  of  the  district  court,  nor 
conferred  any  on  the  circuit  court.  Whether  that  decision  was  correct 
as  a  general  proposition  of  law,  is  wholly  immaterial.  It  was  the  judg- 
ment of  the  court  of  last  resort  in  this  case,  and  was  binding  on  the  dis- 
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trict  court.  This  rule  of  law  was  adopted  and  applied  to  this  case  at 
the  request  of  the  petitioner.  Good  or  bad,  it  was  the  law  of  his  own 
choosing,  and  he  must  now  abide  by  it.  It  is  too  late  for  him  to  ask 
this  court  or  the  district  court  to  hold  that  these  indictments  were  in  fact 
and  law  remitted  to  the  circuit  court,  and  thus  to  oust  the  jurisdiction 
of  the  district  court  to  proceed  with  them.  After  listening  to  the  in- 
genious argument  of  the  learned  counsel  for  the  petitioner,  I  see  no  rear 
son  to  change  the  views  which  I  expressed  upon  this  branch  of  the  case 
in  17.  S,  V.  Haynes,  29  Fed.  Rep.  691.  It  would  be  a  disgrace  to  the  ad- 
ministration of  the  criminal  law  in  the  courts  of  the  United  States  if  a 
convicted  criminal  should  be  permitted  to  escape  punishment  by  playing 
off  one  against  the  other  in  this  absurd  way,  the  jurisdictions  of  two 
courts,  both  of  which  have  complete  jurisdiction  of  the  offense  charged. 
2.  There  is  nothing  in  the  record  of  the  district  court  to  show  that 
the  petitioner  was  not  lawfully  sentenced  on  both  indictments.  If  the 
sentences  had  been  to  take  effect  one  after  the  other,  instead  of  together, 
they  would  still  have  been  justified,  so  far  as  anything  appears  to  the 
contrary  on  the  record,  which  is  all  that  is  now  before  this  court  upon 
which  to  determine  the  validity  of  the  proceedings  in  the  district  court. 
The  statute  does  not  mean,  as  I  understand  its  language,  that  an  of- 
fender is  liable  only  for  offenses  committed  within  the  six  calendar 
months  immediately  preceding  the  finding  of  the  indictment,  or  within 
any  other  preceding  six  calendar  months.  The  petitioner  might  have 
been  lawfully  tried  and  convicted  on  separate  indictments,  for  as  many 
distinct  punishable  violations  of  the  statute,  committed  within  different 
periods  of  six  calendar  months,  as  that  space  of  time  is  contained  in  the 
whole  period  of  the  statute  of  limitations;  and  might  have  been  lawfully 
sentenced  to  a  term  of  imprisonment  on  each  indictment  separately,  the 
sentences  to  take  effect  together,  or  one  after  the  other,  as  the  court  in 
pronouncing  the  judgments  should  direct.  See  In  re  Snow,  120  U.  S. 
274,  7  Sup.  Ct.  Rep.  556.  This  section  is  obscure  and  somewhat  diflB- 
cult  to  interpret,  but  it  cannot  possibly  admit  of  any  construction  more 
favorable  to  the  petitioner  than  this.  Perhaps  the  true  interpretation  is 
one  much  less  favorable.  One  of  the  indictments  against  the  petitioner 
charged  three  offenses,  and  the  other  two.  He  was  tried  on  both  indicts 
ments,  and  a  separate  verdict  of  guilty  given  on  each,  without  objection  or 
exception  coming  from  him.  This  shows  conclusively  that  the  evidence 
produced  by  the  government  at  the  trial  proved  the  offenses  charged  in 
the  two  indictments  to  have  been  committed  within  different  periods  of 
six  calendar  months.  Otherwise  the  petitioner  should  have  requested 
the  oourt  to  instruct  the  jury  to  return  but  a  single  verdict;  or,  as  two 
were  returned,  he  should  have  moved  the  court  to  set  one  or  both  of  them 
aside.  This  does  not  appear  to  have  been  done,  and  it  must  be  presumed 
that  both  verdicts  were  justified  by  the  evidence  before  the  jury.  The 
trial  of  the  two  indictments  together,  with  or  without  an  order  of  con- 
solidation under  section  1024,  did  not  make  them  one  indictment  charg- 
ing a  single  offense,  and  therefore  subjecting  the  petitioner  to  only  one 
sentence  on  both.     The  presumption  is  that  the  jury  were  properly  in- 
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strticted,  and  that  both  verdicts  were  properly  rendered.  If  the  court 
below  refused  upon  request  to  give  instructions  appropriate  to  the  case 
before  it,  the  petitioner's  remedy  was  by  bill  of  exceptions  and  writ  of 
error.  The  case,  in  my  judgment,  is  within  the  principle  of  Ex  parte 
Bigdaw,  113  U.  S.  828,  5  Sup.  Ct.  Rep.  542,  and  ExparU  Harding,  120 
U.  S.  782,  7  Sup.  Ct.  Rep.  780,  and  not  within  that  of  In  re  Snow, 
mpra.  See,  also,  Ex  parte  Wilson^  114  U.  S.  417,  5  Sup.  Ct.  Rep.  935. 
The  case  cannot  be  retried  upon  habeas  corpus* 


List  Pub.  Co.  v.  Keller. 
(CfircuU  Court,  8.  D.  New  York.    April  12, 1887.) 

1.  COPYHIGHrr— PiBAOT— DiBECTORT. 

The  law  of  copyright  only  reqaires  a  subsequent  compiler  of  a  dlrectozy  to 
do  for  himself  that  which  the  first  compiler  has  done. 

2.  Same— Obioimal  Selection. 

Where  the  commercial  value  of  two  society  directories  depends  upon  the 
Judgment  of  tiie  authors  in  the  selection  of  names  of  persons  of  a  certain 
social  standing,  each  directory  is  original  to  the  extent  that  the  selection  ia 
original. 
8.  Same— PmACT. 

Where  the  compiler  of  such  directory  uses  a  previous  directory  of  the  same 
character,  to  save  himself  the  trouble  of  making  an  independent  selection  of 
the  persons  listed,  though  only  to  a  very  limltea  extent,  he  infringes  the  first 
compiler's  copyright. 

4.  Same. 

The  later  compiler  may  use  the  first  compiler's  book  for  the  purpose  of 
▼erifying  the  ortnography  of  the  names,  or  tne  correctness  of  the  addresses, 
of  the  persons  selected. 

5.  Sake-^Evidekcb— CoscMON  Errors. 

Where,  in  the  compilation  of  two  similar  books,  a  close  resemblance  is  the 
necessary  consequence  of  the  use  of  common  materials,  the  existence  of  the 
same  errors  in  the  two  publications  is  a  presumption  of  piracy  that  can  only 
be  overcome  by  clear  evidence  to  the  contrary. 

6.  Same— jKJimcTiON. 

The  injunction  to  restrain  the  infringement  of  one  directory  by  another  is 
limited  to  the  extent  to  which  they  are  identical. 

In  Equity.     Bill  lor  injunction  to  restrain  infringement  of  complain- 
ant's copyright. 
'     Wallace  MacFarlandy  for  complainant. 

Edmund  Wetraorej  for  defendant. 

Wallace,  J.  The  parties  are  the  proprietors  and  publishers  of  rival 
"society"  directories,  which  purport  to  give  the  names  and  addresses  of 
those  persons  in  New  York  city  who  are  supposed  to  be  people  of  fash- 
ion. The  complainant  asserts  that  its  copyrighted  directory,  "The  List," 
is  infringed  by  the  defendant's  "directory,  the  "Social  Register,"  and  has 
made  a  motion  for  a  preliminary  injunction.  The  question  in  the  case 
is  whether  the  defendant,  in  compiling  his  directory,  has  done  so  by  his 
own  original  labor,  or  whether^  in  order  to  spare  himself  time  and  ex- 
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pense,  he  has  copied  the  names  and  addresses  given  in  the  Social  Register 
from  the  List.  If  he  has  copied  any  part  of  the  complainant's  book,  he 
has  infringed  the  copyright.  He  has  no  right  to  take,  for  the  purposes 
of  a  rival  publication,  the  results  of  the  labor  and  expense  incurred  by 
the  complainant,  and  thereby  save  himself  the  labor  and  expense  of  work- 
ing out  and  arriving  at  these  results  by  some  independent  road.  MorrU 
V.  AMeej  L.  R.  7  Eq.  34. 

It  was  held  in  Kelly  v.  Morris,  L.  R.  1  Eq.  697,  where  the  publication 
in  controversy  was  a  general  directory,  that  the  only  legitimate  use  which 
a  subsequent  compiler  can  make  of  a  copyrighted  directory  already  pub- 
lished is  for  the  purpose  of  verifying  the  correctness  of  the  results  reached 
by  his  own  independent  efforts  in  obtaining  information. 

In  the  latter  case  of  Morris  v,  Wrighif  L.  R.  5  Ch.  App.  279,  it  was 
held  that  the  subsequent  compiler  can  use  a  directory  previously  pub- 
lished for  the  purpose  of  directing  himself  to  the  persons  from  whom  such 
information  is  obtained. 

No  compiler  of  a  book  such  as  directories,  guide-books,  road-books, 
statistical  tables,  can  acquire,  by  a  copyright,  a  monopoly  of  the  matter 
published;  but  the  subsequent  compiler  must  investigate  for  himself 
from  the  original  sources  of  infonnation  which  are  open  to  all.  It  has 
been  said  that,  in  the  case  of  a  road-book,  he  must  count  the  mile-stones 
for  himself,  and  in  the  case  of  a  map  of  a  newly-discovered  island  he 
must  go  through  the  whole  process  of  triangulation,  just  as  if  he  had 
never  seen  any  former  map;  and,  generally,  he  is  not  entitled  to  take  one 
word  of  the  information  previously  published  without  independently 
working  out  the  matter  for  himself,  and  the  only  use  he  can  legitimately 
make  of  a  previous  publication  is  to  verify  his  own  calculations  and  re- 
sults when  obtained. 

It  is  not  necessary  to  adopt  this  statement  unqualifiedly,  but  it  is  safe 
to  say  that  the  cobipiler  of  a  general  directory  is  not  at  liberty  to  copy 
any  part,  however  small,  of  a  previous  directory,  to  save  himself  ttie 
trouble  of  collecting  the  materials  from  original  sources.  Otherwise,  aa 
the  matter  of  rival  publications  of  this  kind  is  identical,  there  would  be 
practically  no  copyright  in  such  a  book. 

It  is  not  necessary  or  reasonable  to  apply  so  strict  a  rule  to  publica- 
tions like  the  present.  They  are  designed  to  provide  a  catalogue,  in 
convenient  form,  of  the  names  and  addresses  of  a  selected  class  of  eligi- 
ble persons.  They  are  original  to  the  extent  that  the  selection  is  origi- 
nal. Their  commercial  value  depends  upon  the  judgment  and  knowl* 
edge  of  the  author  respecting  the  social  standing  and  society  relations  of 
a  limited  class  of  the  general  public.  When  the  selection  is  made,  each 
compiler  must  of  necessity  reproduce  the  same  names  and  addresses,  so 
far  as  the  selections  coincide,  and  must  arrange  them  in  alphabetical  or- 
der. The  law  of  copyright  only  requires  the  subsequent  compiler  to  do 
for  himself  that  which  the  first  compiler  has  done.  The  same  sources 
of  original  information  are  op^n  to  each.  Either  of  the  present  parties 
could  lawfully  use  the  general  city  directory  to  obtain  the  correct  ad- 
dresses of  the  selected  persons;  nor  is  it  doubted  that  the  defendant  had 
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the  right  to  nse  the  complainant's  book  for  the  purpose  of  verifying  the 
orthography  of  the  names,  or  the  correctness  of  the  addresses,  of  the 
persons  selected.  But  if  the  defendant  has  used  the  List  to  save  him- 
self the  trouble  of  making  an  independent  selection  or  classification  of 
the  persons  whose  names  appear  in  the  Social  Register,  although  he 
may  have  done  so  only  to  a  very  limited  extent,  he  has  infringed  the 
complainant's  copyright. 

In  a  case  like  this,  when  a  close  resemblance  is  the  necessary  conse- 
quence of  the  use  of  common  materials,  the  existence  of  the  same  errors 
in  the  two  publications  affords  one  of  the  surest  tests  of  copying.  The 
improbability  that  both  compilers  would  have  made  the  same  mistakes, 
if  both  had  derived  their  information  from  independent  sources,  suggests 
such  a  cogent  presumption  of  copying  by  the  later  compiler  from  the 
first  that  it  can  be  overcome  only  by  clear  evidence  to  the  contrary. 
Mavmuin  v.  Tegg,  2  Russ.  393;  Spiers  v.  Brown,  31  LawT.  16;  Lawrence 
v.  Dana,  2  Amer.  Law  T.  (N,  S.)  402. 

The  complainant  relies  upon  this  criterion  here.  The  List  contains  a 
selection  of  about  6,000  names  and  addresses  of  persons  residing  in  New 
York  city  out  of  the  313,000  names  which  appear  in  the  general  city 
directory.  The  Social  Register  contains  about  3,500  names  and  ad- 
dresses of  persons  residing  in  New  York  city,  and  of  this  number  over 
2,800  appear  in  the  List.  The  fact  that  2,800  of  the  names  and  ad- 
dresses in  the  defendant's  book  originally  appeared  in  the  complainant's 
book  would,  standing  alone,  be  quite  inconclusive.  But  when  it  is  shown 
that  39  errors  in  complainant's  book,  consisting  of  misprints,  erroneous 
addresses,  insertion  of  names  of  persons  who  never  existed,  an(J  insertions 
of  names  of  deceased  persons,  are  reproduced  in  the  defendant's  book, 
although  it  was  not  published  until  more  than  a  year  after  the  complain- 
ant's book  was  published,  a  strong  presumptive  case  ^  of  piracy  is  made 
out. 

The  depositions  on  the  part  of  the  defendant  are  addressed  in  part  to 
an  explanation  of  his  reproduction  of  these  errors  consistently  with  the 
theory  that  they  were  not  copied  from  the  complainant's  book.  These 
depositions  have  been  carefully  read  and  considered,  and  the  conclusion 
has  been  reluctantly  reiached  that  the  explanation  is  inadequate.  It  will 
not  be  profitable  to  analyze  the  depositions.  It  suflfices  to  state  that  the 
case  for  the  complainant  is  such  as  to  call  for  a  full  and  explicit  vindi- 
cation on  the  part  of  the  defendant.  If  it  is  true  that  his  directory  was 
prepared  from  several  private  visiting  lists  furnished  to  Ashmore  for  the 
purpose,  these  lists  should  have  been  produced  or  their  non-production 
accounted  for;  and,  if  they  could  not  be  produced,  corroborative  testi- 
mony of  their  existence,  the  sources  from  which  they  were  obtained,  and 
their  contents  should  have  been  adduced.  It  may  be  that  the  presump- 
tion which  at  present  must  prevail  will  be  overthrown  by  the  proofs  at 
the  final  hearing  of  the  cause,  but,  as  the  case  now  appears,  the  com- 
plainant is  entitled  to  an  injunction.  The  injunction  will  be  limited  to 
the  extent  to  which  the  defendant's  book  is  identical  with  the  complain- 
ant's book. 
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International  Tooth  Crown  Co.  v.  Richmond  and  others. 
{Circuit  Court,  D.  Connecticut,    February  21, 1887.) 

1.  Patents  for  Inventions— Patentability— Invention. 

An  improved  method  of  inserting  and  supporting  artificial  teeth,  whereby 
former  unsuccessful  methods  are  altered,  and  a  successful  form  of  attach- 
ment supplied,  is  an  inveDtion  a  patent  for  which  will  be  sustained,  althoutch 
the  former  methods,  and  the  failure  of  the  same,  may  hfive  pointed  out  the 
way,  and  been  utilized  for  perfecting  the  improvement. 

2.  Same— Application— Abandonment. 

Where  an  application  for  a  patent  is  refused,  and  a  controversy  thereupon 
ensues  with  the  officials  of  the  patent-office  with  respect  to  the  same,  in  which 
the  examiner  suggests  that  instead  of  a  reconsideration,  and  approval  of 
an  amended  application,  a  new  application  be  made,  with  certain  modifica- 
tions, and  a  new  application  is  accordingly  filed,  differing  from  the  first  in 
the  omission  of  superfluous  matter,  and  changing  the  description  in  some 
particulars,  and  a  patent  is  thereupon  granted,  such  new  application  will  be 
regarded  as  a  more  convenient  way  of  prosecuting  the  first,  and  the  two  con- 
sidered as  parts  of  a  continuous  proceeding.  Hence  the  allegation  of  two 
years'  public  use  in  contesting  the  patent  will  be  referred  to  the  date  of  the 
first  application,  and  not  the  second. 
8.  Same— Patentability— Mechanical  Skill. 

Where  a  method  of  making  and  inserting  artificial  tooth  crowns  is  practiced 
and  demonstrated  for  years,  a  mere  mechanical  change  in  such  method,  which 
has  no  patentable  novelty  in  itself,  is  not  an  invention  for  which  a  patent 
will  be  sustained. 

In  Equity.  Bill  for  injunction  to  restrain  infringement  of  letters  pat- 
ent, and  for  accounting. 

IXckeraon  &  Dickersoriy  for  complainants. 

/.  Kimberly  Beach  and  S.  J,  Gordon,  for  defendants. 

Before  Wallace  and  Shipman,  JJ. 

Wallace,  J.  The  complainant  is  the  owner  of  four  patents,  relating 
to  improvements  in  the  dental  art,  all  of  which  are  alleged  to  be  infringed 
by  the  defendants.  This  suit  is  brought  for  an  injunction  and  account- 
ing. The  first  of  the  patents  in  suit  was  granted  to  James  E.  Low, 
March  15,  1881,  upon  an  application  filed  December  20,  1880.  The 
subject  is  an  improvement  in  dentistry,  whereby  artificial  dental  sur- 
faces may  be  permanently  fixed  in  the  mouth  in  place  of  lost  teeth,  with- 
out the  use  of  plates  or  other  means  of  deriving  support  from  the  gum 
beneath  the  artificial  dentition.  The  patentee  refers  in  his  specification 
to  the  pre-existing  state  of  the  art  as  follows: 

'*  Heretofore  artificial  teeth  have  invariably  been  supported  entirely  by  the 
gum,  and  usually  upon  a  plate  fitted  to  the  gum,  and,  in  the  case  of  upper 
teeth,  to  the  roof  of  the  mouth.  Clasps  or  attachments  to  the  adjacent  teeth 
have  been  employed  for  the  lower  jaw  to  retain  the  artificial  teeth  m  proper 
relation  to  the  adjacent  teeth,  but  said  attachments  have  never  been  designed 
or  adapted  to  sustain  the  pressure  upon  the  artificial  teeth  in  mastication  with- 
out aid  from  the  gum.  The  use  of  plates  or  other  methods  of  supporting  the 
artificial  teeth  by  the  gum  is  highly  objectionable,  because — First,  they  neces- 
sarily cover  the  cutaneous  surfaces  which  health  requires  should  be  uncov- 
ered; second,  they  occupy  a  space  within  the  mouth,  and  are  uncomfortable; 
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third,  they  require  frequent  removal  for  the  purpose  of  being  cleansed ;  fourth, 
they  accumulate  offensive  matter  next  the  skin,  and  therefore  promote  disease. 
The  use  of  clasps  to  retain  the  teeth,  with  very  small  supporting  plates,  has 
very  generally  been  abandoned  for  the  upper  jaw,  because  the  injury  to  the 
teeth  by  the  clasp  is  supposed  to  be  tnore  objectionable  than  the  discomfort 
and  other  disadvantages  attending  the  use  of  the  suction  plate." 

He  points  out  the  general  advantages  of  his  invention  as  follows: 
''All  the  objections  to  the  presence  of  artificial  dentition  mentioned  above 
are  obviated  by  m^  improvement,  which  leaves  the  cutaneous  surfaces  un- 
covered, and  supports  tlie  artificial  dentition  by  its  attachment  to  the  adjacent 
natural  teeth,  and  the  same  method  of  attachment  is  equally  applicable  to  both 
the  upper  and  lower  jaw." 

The  general  description  of  his  improved  method  is  as  follows: 
**A  band  of  gold,  or  other  suitable  metal,  is  first  prepared,  and  accurately 
fitted  around  the  tooth  adjacent  to  the  vacant  spaces  to  be  supplied  with  an 
artificial  tooth.  This  band  is  firmly  secured  in  place  by  cement,  which  effect- 
ually excludes  water  or  the  fiuids  of  the  mouth,  and  is  thus  permanently  at- 
tached to  the  tooth,  so  that  it  cannot  be  removed  without  an  operation  directly 
for  that  purpose.  It  is  sometimes  sufficient  to  prepare  one  of  the  adjacent 
teeth  in  this  way;  but,  generally,  it  is  desirable  to  prepare  the  adjacent  teeth 
on  each  side  of  the  vadant  space.  It  will  always  be  advisable  to  do  so  if  the 
vacant  place  is  to  be  occupied  with  more  than  one  tooth.  The  artificial  block 
to  fill  this  vacant  place  may  comprise  one  or  more  teeth,  as  the  aise  may  re- 
quire, and,  if  desired,  may  be  moulded  in  a  single  block.  The  lower  surface 
adjacent  to  the  gum  is  cut  away  at  the  back,  and  only  descends  to  contact 
with  the  gum  along  its  front  edge,  so  as  to  prevent  the  appearance  of  an  open 
space  between  the  artificial  teeth  and  the  gum.  The  artificial  block  is  pro- 
vided with  protecting  lugs  or  pins  of  suitable  metal,  and  may  thereby  per- 
manently be  secured  by  screws  or  otherwise  to  the  permanently  fixed  bands 
around  the  adjacent  fixed  natural  teeth.  The  small  area  covered  by  the  bases 
of  the  artificial  teeth,  and  its  non-contact  with  or  pressure  upon  the  gum, 
renders  the  deposition  of  secreted  or  foreign  matter  from  the  food  unlikely, 
and  easily  removable  with  the  brush,  or  by  water  forced  under  the  artificial 
teeth  in  the  process  of  rinsing  the  mouth.  It  sometimes  happens  that  a  tooth 
has  elongated  to  such  an  extent  that^there  is  not  space  between  its  crown  and 
the  opposite  gimi  for  the  inseition  of  a  regular  tooth,  and  in  such  a  case  as 
that  I  sometimes  supply  an  artificial  dental  surface,  composed  of  one  or  more 
metallic  bars,  extending  from  one  permanent  tooth  to  the  next,  and  secured 
at  their  end  to  the  band." 

The  specification  states  that  the  patentee  does  not  propose  to  limit 
himself  to  the. details  as  shown  in  his  specification  and  drawings,  but 
considers  that  his  invention  indades  'Hhe  permanent  attachment  of  arti- 
ficial teeth  by  securing  theni  to  continuous  bands  permanently  attached 
to  adjoining  teeth  supported  upon  natural  roots,  and  supporting  said  ar- 
tificial teeth  by  said  attachments,  without  dependence  upon  the  gum  be- 
neath said  artificial  tooth." 

The  claims  of  tlie  patent  are  as  follows: 

"(1)  The  herein-described  method  of  inserting  and  supporting  artificial 
teeth,  which  consists  in  attaching  said  artificial  teeth  to  continuous  bands 
fitted  and  cemented  to  the  adjoining  permanent  tooth,  whereby  said  artificial 
teeth  are  supported  by  said  permanent  teeth  vdthout  dependence  upon  the 
gum  beneath.    (2)  An  artificial  tooth  cut  away  at  the  back,  so  as  not  to  pre- 
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sent  any  contact  with  the  gum  except  along  its  iitont  lower  edge,  and  sup- 
ported by  rigid  attachment  to  one  or  more  adjoining  permanent  teeth,  sub- 
stantially as  and  for  the  purpose  set  forth. " 

It  is  entirely  clear  that  the  invention  described  in  the  patent  was  not 
only  new  and  useful,  but  was  an  improvement  in  the  dental  art  of  con- 
siderable merit.  The  former  methods  of  supporting  artificial  teeth  re- 
ferred to  in  the  patent  were  not  designed  to  secure  a  permanent  attach- 
ment of  the  artificial  teeth  to  the  natural  teeth,  but  were  intended  to 
secure  a  removable  attachment;  the  theory  of  many  dentists  being  that 
a  rigid  attachment  was  undesirable  and  impracticable,  as  uncleanly,  and 
also  as  liable  to  produce  inflammation  ofthe  natural  teeth.  The  methods 
which  had  been  employed  to  secure  a  permanent  or  rigid  attachment  of 
the  artificial  to  the  natural  teeth  were  well  calculated  to  excite  the  dis- 
trust and  opposition  of  inteUigent  dentists.  One  of  these  is  described  in 
an  article  of  which  W.  H.  H.  Eliot  was  the  author,  published  in  March, 
1844,  in  the  American  Journal  of  Dental  Science.  This  describes  an 
artificial  denture  consisting  of  three  teeth. fastened  upon  a  backing  of 
metal.  The  extreme  teeth,  or  the  ones  at  each  end  of  the  artificial  dent- 
ure, are  provided  each  with  a  pin.  These  pins  are  to  go  into  holes  drilled 
in  the  prepared  roots  of  natural  teeth,  and  in  this  way  the  denture  is  to 
be  held  in  place.  A  slight  bearing  surface  is  formed  by  plates  which  are 
to  bear  upon  the  smooth  ends  of  the  natural  roots  remaining  in  the  gum. 
This  denture  simply  consists  of  teeth  held  in  by  pivots,  and  connected 
by  a  bar  or  backing  of  metal.  Another  of  these  methods  is  described  in 
the  United  States  patent  to  Benjamin  J.  Bing  of  January  23, 1871.  This 
method  consists  in  attaching  artificial  teeth  to  metallic  bars,  which  bars 
at  either  end  are  to  be  secured  to  natural  teeth  hy  forming  cavities  in  the 
natural  teeth,  inserting  the  ends  of  the  bars  in  the  cavities,  and  then  fill- 
ing the  cavities  with  gold. 

The  objection  to  the  use  of  plates  or  other  methods  of  supporting  the 
artificial  teeth  by  the  gum  are  sufficiently  pointed  out  in  the  patent,  and 
the  objections  to  methods  like  those  of  Eliot  and  Bing  for  supporting  the 
artificial  teeth  by  a  permanent  attachment  to  natural  teeth,  or  the  roots 
of  such  teeth,  are  obvious.  Where  pivots  are  inserted  in  the  teeth  to  se- 
cure a  rigid  attachment,  as  in  the  Eliot  method,  they  become  loosened 
in  the  process  of  mastication,  and  the  teeth  are  liable  to  be  split  by  side- 
wise  wrench  or  motion.  Such  methods  as  Bing's  tends  to  the  destruction 
of  thfe  adjacent  natural  teeth,  the  strain  and  motion  in  mastication  loosen- 
ing the  metal  fillings,  and  requiring  a  reattachment  of  the  denture  from 
time  to  time,  to  the  increasing  injury  ofthe  natural  teeth. 

By  the  method  of  the  patent,,  a  plate  is  dispensed  with  when  some 
natural  teeth  remain,  and,  instead  of  the  artificial  teeth  being  loosely 
clasped  to  the  adjacent  natural  teeth,  they  are  attached  with  strength 
and  permanency,  and  are  not  forced  into  contact  with  the  gum  during 
the  strain  of  mastication.  By  being  firmly  fixed  upon  bands  of  metal 
secured  rigidly  and  permanently,  by  cement  or  otherwise,  upon  the  ad- 
jacent natural  teeth  which  Uiey  surround,  the  denture  has  an  easy  and 
eflScient  bearing,  the  gum  escapes  injury,  and  the  strain  of  masticatioix 
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is  transferred  to  the  natural  teeth.  When  the  artificial  teeth  employed 
have  their  surface  adjacent  to  the  gum  cut  away  at  the  back,  and  only 
descend  to  contact  with  the  gum  along  the  front  edge,  another  advantage 
results;  because  the  small  area  covered  by  the  bases  of  the  teeth  pre- 
cludes such  an  accumulation  of  food  or  other  foreign  matter  between  the 
gum  and  the  denture  as  cannot  be  readily  removed.  It  is  not  contested 
that  Low  was  the  first  to  devise  and  perfect  the  improvement  described 
in  the  patent;  but  it  is  urged  that,  in  view  of  the  prior  state  of  the  art, 
as  described  by  the  publications  referred  to,  and  as  also  described  by  the 
publications  of  Lintott,  Scott,  Fowell,  and  others,  the  improvement  of 
Low  did  not  involve  invention.  The  references  to  the  publications  of 
Lintott,  Scott,  and  Fowell  are  not  of  sufficient  importance  to  require 
comment.  Undoubtedly  Low  was  materially  assisted  in  perfecting  bis 
invention  by  his  observations  of  the  artificial  crown  of  Dr.  Richmond, 
and  it  is  not  unlikely  that  the  invention  derives  its  chief  value  from  its 
adaptability  to  use  with  the  Richmond  crown.  It  may  not  have  in- 
volved a  high  order  of  inventive  faculty  to  work  out  the  conception,  by 
connecting  such  crowns  by  a  bar  or  bridge  bearing  ah  artificial  tooth  or 
teeth.  Nevertheless,  the  fact  remains  that  Dr.  Low  was  the  first  to  ac- 
complish successfully  what  skillful  dentists  like  Dr.  Rich  did  not  believe 
to  be  practicable,  and  to  demonstrate  how  the  objections  which  were 
supposed  to  be  so  serious  to  the  method  of  rigid  attachment  could  be 
obviated.  It  is  not  difficult,  after  the  fact,  to  show  by  argument  how 
simple  the  achievement  was,  and,  by  aggregating  all  the  failures  of  others, 
to  point  out  the  plain  and  easy  road  to  success.  This  is  the  wisdom 
after  the  event  that  often  confutes  invention,  and  levels  it  to  the  plahe 
of  mere  mechanical  skill.  The  ingenious  argument  in  this  case  has  not 
satisfied  us  that  there  was  no  invention  in  the  improvement  of  Low. 

The  defense  is  relied  on  that  the  invention  had  been  in  public  use  for 
more  than  two  years  before  the  application  for  the  patent.  The  proofs 
show  that  operations  were  performed  by  Low  during  the  latter  part  of 
the  year  1877,  in  which  he  inserted  the  dentures  of  the  patent  in  the 
mouths  of  patients.  As  the  application  upon  which  the  patent  was 
granted  was  not  filed  until  December  20,  1880,  the  defense  would  be 
established  were  it  not  for  the  fact  that  Low  had  made  an  application 
which  was  filed  in  the  patent-office  January  6,  1879,  which  had  never 
been  abandoned,  for  substantially  the  same  invention.  That  application 
contained  some  matters  foreign  to  the  subject  of  the  second  application, 
but,  so  far  as  it  related  to  the  inventions  covered  by  the  claims  of  the 
patent,  it  did  not  differ  from  the  second  application,  except  in  a  single 
particular.  The  specifications  of  the  patent  states  that  non-contact  of 
the  artificial  tooth  or  denture  carried  by  the  bridge  with  the  gum,  or  the 
absence  of  pressure  upon  the  gum,  is  one  of  the  advantages  of  the  inven- 
tion; while  it  was  stated  in  the  first  application  to  be  necessary  "to  care- 
fully fit  the  base  of  the  tooth  or  block  to  be  inserted  to  the  jaw,  and, 
when  secured,  it  should  be  so  pressed  down  as  to  leave  no  space  beneath 
it  for  the  admission  of  food."  The  statement  in  the  first  application  is 
not  inconsistent  with  the  method  of  the  patent,  which  consists  in  attach- 
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ing  the  artificial  tooth  or  the  denture  to  bands,  and  supporting  them  by 
the  adjoining  permanent  teeth,  "without  dependence  upon  the  gum  be- 
neath." So  long  as  this  essential  feature  of  the  invention  is  retained,  it 
is  quite  immaterial  whether  the  artificial  dentition  "is  so  pressed  down  as 
to  leave  no  space  beneath  it  for  the  admission  of  food,"  in  the  language 
of  the  specification,  or  whether  it  is  in  positive  non-contact  with  the  gum. 
When  the  artificial  denture  is  in  non-contact  with  the  gum,  cleanliness 
is  facilitated,  and  the  suggestion  which  was  first  made  in  the  second  ap- 
plication was  therefore  a  useful  one.  But  it  did  not  change  the  inven- 
tion in  essentials.  Although  the  tooth  or  denture  is  pressed  down  so  close 
to  the  jaw  that  food  cannot  lodge  between  it  and  the  gum,  it  is  still  sup* 
ported  by  the  adjoining  tooth  or  teeth,  and  not  by  the  gum.  As  was 
stated  in  the  first  application,  "the  yielding  surface  on  which  it  rests  will 
readily  conform  to  the  tooth  or  block,  and  any  pain  at  first  induced  by  the 
pressure  will  disappear." 

There  is  nothing  to  indicate  that  Low  intended  to  abandon  his  first  ap- 
plication. His  application  was  refused,  correspondence  ensued  with  the 
patent-office,  and  finally  Low  made  a  personal  visit  to  the  office,  had  an  in- 
terview with  the  examiner,  and  convinced  the  examiner  that  the  itivention 
which  was  the  subject  of  the  application  was  meritorious  and  novel,  and 
one  for  which  he  was  entitled  to  a  patent.  During  the  controversy  with 
the  patent-office  various  interpolations  had  been  made  in  the  first  appli- 
cation, and  the  examiner  suggested  that  Low  had  better  make  a  new  ap- 
plication, and  thereupon  the  second  application  was  drawn,  up.  So  far 
as  relates  to  the  present  invention,  the  new  application  diflfered  from  the 
first  merely  in  omitting  some  superfluous  matters,  and  in  changing  the  de- 
scription in  reference  to  the  character  of  the  contact  between  the  denture 
and  the  gum.  There  was  no  act  on  the  part  of  Low  which  was  equiva- 
lent to  a  withdrawal  of  his  first  application,  or  to  an  acquiescence  in  its 
rejection.  He  merely  made  a  new  application  as  a  more  convenient  way 
of  presenting  the  original  application  for  the  final  action  of  the  office, 
after  he  had  been  assured  that  the  rejection  of  his  first  application  would 
be  reconsidered,  and  a  patent  would  be  granted  for  the  present  invention. 
Both  applications  are  to  be  considered  as  parts  of  one  continuous  pro- 
ceeding, and  the  two  years  within  which  the  invention  could  not  be  pub- 
licly used  without  invalidating  the  patent  did  not  begin  to  run  until  Janu- 
ary 9, 1879.  Godfrey  v.  Earnea,  1  Wall.  317;  Smith  v.  Goodyear,  etc.j  Cb., 
93  U.  S.  500;  Graham  v.  Geneva  Lake,  etc,  Co,,  11  Fed.  Rep.  138. 

The  second  claim  includes,  with  the  elements  of  the  first  class,  the 
features  of  a  tooth  cut  away  at  the  back.  Thus  construed,  the  defend- 
ants infringe  both  claims  of  this  patent. 

The  next  patent  in  suit  which  may  be  most  conveniently  considered 
is  No.  277,941,  granted  May  22,  1883,  to  Cassius  M.  Richmond,  as- 
signor, etc.  The  application  for  this  patent  was  filed  December  1,1882. 
This  patent  is  for  the  invention  known  in  the  dental  profession  as  the 
"Richmond  Tooth  Crown."  A  patent  was  granted  to  Richmond  dated 
February  10,  1880,  for  an  artificial  tooth  crown,  and  the  present  inven- 
tion is  said  to  be  for  an  improvement  upon  the  tooth  crown  therein  de- 
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ficribed,  but  it  is  in  fact  for  a  radically  diflferent  tooth  crown.  The  in- 
vention relates  to  an  improved  method  or  device  for  attaching  such  crown 
lo  the  roots  or  stumps  of  nfl-tural  teeth  remaining  in  the  mouth,  the  ob- 
ject being  to  provide  an  artificial  crown  of  improved  construction,  to  be 
adjusted  and  secured  to  the  root  of  the  natural  tooth  in  a  permanent, 
practical,  and  artistic  manner,  so  that  the  tooth,  when  finished,  will  pre- 
sent a  natural  appearance,  and  be  capable  of  the  same  service  as  a  sound 
natural  tooth .  After  the  natural  root  or  stump  has  been  cut  off  or  ground 
preferably  on  a  level  with  the  gum,  and  a  hole  is  drilled  therein  into 
which  a  pin  is  to  be  subsequently  inserted,  a  metallic  ferrule  is  then 
fitted  upon  and  shaped  to  the  prepared  root  of  the  tooth.  A  suitable 
crown  is  then  selected  to  be  applied  to  the  root;  color,  size,  and  8hai)e 
being  consulted  in  order  to  make  it  conform  in  appearance  to,  and  as  a 
substitute  for,  a  natural  tooth.  The  artificial  crown  is  provided  with  a 
metallic  back  or  attachment,  which  has  holes  through  it  to  allow  the 
passage  of  the  pins,  which  are  firmly  imbedded  into  porcelain.  The 
root  and  crown  having  been  so  prepared,  the  crown  is  placed  in  position, 
and  attached  to  the  ferrule  by  wax  sufficiently  to  hold  the  crown  firmly 
in  position  to  allow  of  the  removal  of  the  ferrule.  Then  a  suitable  pin, 
designed  to  be  inserted  in  the  hole  drilled  in  the  root,  is  embedded  in 
the  wax.  The  prepared  crown  is  then  invested  or  protected  by  a  suit- 
able cover  of  marble  dust  and  plaster,  leaving  the  Wax  portion  exposed. 
This  investiture  will  hold  the  parts  in  the  position  which  they  are  to 
occupy  when  placed  in  the  mouth.  The  wax  is  then  melted  from  the 
•pin  and  crown,  and  replaced  by  a  suitable  gold  solder,  which  may  be 
blown  in  a  blow-pipe,  and  fused  around  the  pin.  This  solder  will  unite 
with  the  pin  extending  into  the  root,  the  ferrule,  the  pin  extending  into 
the  porcelain,  and  the  porcelain  backing,  making  a  solid  metal  backing 
to  the  crown,  and  firmly  holding >all  the  parts  together.  The  prepared 
crown  is  then  slipped  upon  the  prepared  root,  and  cemented  thereon; 
the  ferrule,  when  placed  in  position,  projecting  along  the  very  margin 
of  the  gum  sufficiently  to  protect  the  root  from  decay,  and  to  conceal 
the  ferrule  from  view.  The  specification  contains  the  following  state- 
ment: 

"It  will  be  Been  that  when  this  denture  is  applied  to  a  root,  the  end  of  the 
root  is  entirely  protected  from  the  injurious  action  of  the  fluids  of  the  mouth, 
and  is  hermetically  sealed,  being  covered  by  a  closed  cap.  This  inclosing  cap 
is  of  the  greatest  importance,  because  otherwise  decay  must  necessarily  take 
place  by  reason  of  the  action  of  the  fluids  of  the  mouth  on  the  exposed  dentine, 
and  the  denture  would  become  useless.  By  this  arrangement,  therefore,  both 
the  end  of  the  root,  and  so  much  of  the  same  as  might  otlierwise  be.  exposed  to 
the  fluids  of  the  mouth,  are  hermetically  sealed*  and  the  root  is  thus  protected 
from  the  injurious  effect  which  would  otherwise  result  from  the  action  of  the 
fluids.  It  is  obvious  that  this  part  of  my  invention,  namely,  the  sealing  cap 
on  the  end  of  the  root,  may  be  used  with  other  kinds  of  dentures  and  other 
arrangements  of  artificial  crowns  besides  those  shown  herein,  and  that,  when 
properly  applied,  the  root  is  completely  protected.  As  shown  in  figures  2,  4, 
and  7,  the  flange  of  the  cap  should  project  beneath  the  gum,  and  allow  the  gum 
to  extend  to  the  porcelain  crown.  The  freedom  of  the  gum  from  permanent 
attachment  with  the  end  of  the  root  allows  this  band  to  be  placed  in  |M)sition 
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without  causing  irritation.  I  do  not  limljt  myself  to  the  precise  method  of 
attaching  this  inclosing  cap  to  the. root,  as  other  methods  might  be  employed; 
but  the  one  here  shown  Is  the  simplest  known  to  me.  The  caps  hereinbefore 
described  are  so  constructed,  as  set  forth,  as  to  cover  and  inclose  the  prepared 
end  of  the  root»  wholly  excluding  the  juices  of  the  mouth  therefrom,  and  pre- 
venting the  decay  that  would  otherwise  result*" 

The  claims  of  the  patent  are  as  follows: 

'*  (1)  The  combination  of  a  prepared  root,  having  its  natural  terminal  contour 
near  the  margin  of  the  gum,  with  an  inclosing  cap  attached  thereto  for  sup- 
poiling  an  artificial  denture,  substantially  as  described.  (2).  The  combina- 
tion of  a  prepared  root,  having  its  natural  terminal  contour  near  the  margin 
of  the  gum,  with  an  Inclosing  cap  attached  thereto,  and  with  an  artificial 
porcelain  or  other  crown  supported  by  said  cap,  substantially  as  described. 

(3)  The  combination  of  a  prepared  root,  having  its  natural  terminal  contour 
near  the  margin  of  the  gum,  with  an  inclosing  cap  attached  thereto,  the  said 
cap  being  attached  to  the  root  by  a  pin  or  suitable  atUiching  contrivance  pass- 
ing upward,  and  into  a  suitable  cavity  in  the  root,  substantially  as  described. 

(4)  The  combination  of  a  tooth  crown,  a  metallic  backing  soldered  to  said 
crown,  and  a  pin  firmly  soldered  to  said  artificial  backing,  and  secured  to  and 
passing  through  a  ferrule  adapted  to  surround  the  root,  substantially  as  de- 
scribed. (5)  The  combination  of  the  crown,  C,  provided  with  suitable  attach- 
ing pins»  E,  the  backing  plate,  D,  and  the  metallic  backing,  N,  united  to  fer- 
rule, B,  and  pin,  Z,  substantially  as  described.  (6)  The  combination  of  the 
crown,  C,  metallic  backing,  N,  united  to  protecting  plate,  D,  and  pin,  Z,  the 
root,  A,  and  cement,  J,  uniting  the  pin,  Z,  to  the  root,  substantially  as  de- 
scribed.' 

It  is  not  open  to  doubt  that  this  patent  describes  an  invention  in  den- 
tistry of  the  greatest  utility  and  value.  The  invention  enables  an  arti- 
ficial tooth  to  be  placed  upon  a  natural  root,  which  can  only  be  distin- 
guished from  the  natural  tooth  by  the  most  critical  examination,  which 
is  as  serviceable  while  it  lasts  as  a  natural  tooth,  and  which  is  very  du- 
rable. The  Richmond  crown  not  only  supplies  the  place  of  a  natural 
tooth  for  the  purposes  of  use,  so  as  to  be  a  perfect  substitute  for  a  lost 
tooth,  but  it  can  be  so  artistically  made  as  in  many  instances  to  be  an 
improvement  in  appearance  upon  the  natural  tooth.  Nevertheless,  if  the 
patent  can  be  sustained  as  valid  to  any  extent,  it  can  only  be  upheld 
by  placing  a  very  narrow  limitation  upon  the  claims. 

Without  referring,  at  present,  to  the  prior  state  of  the  art  at  the  time 
Dr.  Richmond  conceived  the  inventions  of  the  patent  in  1880,  and  of 
the  present  patent,  it  suffices  to  say  that  everything  which  is  the  sub- 
ject of  the  fourth,  fifth,  and  sixth  claims  of  the  present  patent  had  been 
in  prior  public  use  for  more  than  two  years  prior  to  the  application  for 
the  patent,  and  was  public  property  prior  to  the  year  1880;  and,  if  the 
remaining  claims  are  valid,  it  is  only  because  an  inclosing  cap,  by  whigh 
the  end  of  the  root  is  hermetically  sealed,  and  thus  protected  from  the 
action  of  the  fluids  of  the  mouth,  is  an  element  of  each  claim.  The  in- 
ventor himself  had  abandoned  all  the  rest  of  his  invention  to  the  public. 
As  early  as  in  December,  1876,  Dr.  Richmond  had  inserted  a  denture 
in  the  mouth  of  a  patient  in  San  Francisco  involving  the  principle  of 
the  patent.     That  denture  difiered  from  the  artificial  tooth  crown  of  the 
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patent  only  because  the  inclosing  ferrule  or  band  was  not  a  cap  which 
covered  the  end  of  the  root;  and  did  not  extend  so  far  under  the  gum  of 
the  patient  as  to  wholly  conceal  the  gold  surface.  The  denture,  as  then 
inserted  by  him,  was  a  complete  practical  success,  and,  so  far  as  is 
known,  still  remains  in  use  in  the  mouth  of  the  patient.  In  the  years 
1878  and  1879  Dr.  Richmond  practiced  the  invention  extensively  in 
many  of  the  large  cities  of  the  United  States,  and  demonstrated  to  hun- 
dreds of  dentists  in  public  clinics  and  private  practice  the  method  of 
preparing  tmd  inserting  his  artificial  tooth  crowns.  The  method  was 
practiced  with  differences  of  detail,  but  waa  always  the  same  in  essen- 
tials. The  root  was  always  prepared  in  the  way  pointed  out  in  the 
patent,  and  the  denture  always  consisted  of  a  ferrule  or  band  accurately 
fitted  to  surround  the  root,  to  which  was  soldered  a  crown  with  a  por- 
celain front,  having  a  pin  extending  into  the  root,  the  whole  being  ce- 
mented on  the  root  in  one  piece.  Sometimes  a  loose  floor  of  platinum 
or  gold  was  packed  inside  tlie  band,  behind  the  backing  of  the  porcelain 
front,  so  as  to  make  a  floor  above  the  solder  when  the  crown  was  in- 
vested in  position,  and  the  solder  blown  in;  and  sometimes,  instead  of 
a  loose  floor,  a  half  floor  was  joined  to  the  band,  extending  partly  over 
the  end  of  the  root,  forming  a  cap  embracing  part  of  the  exposed  end  of 
the  root,  and  the  solder  was  then  blown  in  under  this  cap.  When  made 
in  either  of  these  ways,  the  denture  consisted  of  a  porcelain  tooth,  at- 
tached to  a  ring  of  gold  at  its  upper  part,  and,  where  the  porcelain  it- 
self met  the  ring,  there  was  no  solid  floor  to  the  ring,  but  the  porcelain 
itself  impinged  upon  the  ring. 

Among  those  to  whom  Dr.  Richmond  taught  the  invention  was  Dr. 
Gaylord,  a  dentist,  one  of  the  defendants  in  this  cause.  Two  original 
dentures  made  by  Dr.  Gaylord,  and  inserted  in  the  mouths  of  patients, 
one  in  April,  1879,  and  other  in  May  1879,  have  been  produced  in  evi- 
dence, and  identified;  and  the  fact  that  these  tooth  crowns  were  made 
and  inserted  at  those  dates,  and  were  practical  and  successful  operations, 
and  that,  with  a  single  exception,  both  were  in  all  respects  the  tooth 
crowns  of  the  patent,  inserted  according  to  the  method  of  the  patent,  is 
clearly  established.  It  is  conceded  by  the  expert  for  the  complainant 
that  if  these  dentures  had  been  made  with  a  ring  or  ferrule,  having  a 
complete  floor  embracing  the  exposed  end  of  the  root,  they  would  be  the 
tooth  crowns  of  the  patent.  One  of  them  has  a  half  floor  of  platinum 
back  of  the  porcelain,  under  the  ring,  intended  to  partially  inclose  the 
exposed  end  of  the  root,  and  the  other  has  a  partial  floor,  made  of  loose 
gold  foil,  stuffed  behind  the  porcelain,  before  the  solder  was  flowed 
through  the  back  of  the  crown.  It  is  insisted  that  when  the  crown  is 
constructed  in  this  way  it  does  not  have  the  inclosing  cap  of  the  patent, 
and  consequently  the  end  of  the  root  is  not  hermetically  sealed.  The 
controversy  as  to  this  patent  is  thus  narrowed  to  the  question  whether 
the  substitution  of  a  complete  floor  over  the  end  of  the  ferrule,  so  as  to 
wholly  inclose  the  end  of  the  natural  root,  in  the  place  of  a  partial  floor, 
involves  sufficient  invention  to  sustain  the  patent. 

It  is  to  be  observed  that  in  one  sense  the  end  of  the  root  is  hermetic- 
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ally  sealed  according  to  the  method  of  the  patent,  whether  covered  with 
the  closed  cap  or  not.  The  specification  states  that  the  prepared  crown 
is  slipped  upon  the  prepared  root,  and  cemented  thereto.  As  the  inven- 
tion was  practiced  by  Dr.  Richmond  from  1876,  enough  cement  was 
placed  inside  the  recess  of  the  prepared  crpwn  to  exude  at  the  margin  of 
the  gum,  when  the  crown  was  forced  on  the  root,  to  fill  up  the  space, 
and  to  make  a  solid  contact,  when  hard,  between  the  root  at  all  the  parts 
exposed  and  the  crown  beneath  and  the  ring  surrounding  the  root.  The 
cement  not  only  serves  to  hold  the  crown  firmly  in  its  place  upon  the 
root,  but  forms  a  hermetically  sealed  indosure  of  the  root. 

But  it  is  insisted  by  the  experts  for  the  complainant,  and  by  some  of 
the  witnesses  who  have  applied  the  invention  practically,  that,  unless 
the  ring  has  a  solid  metallic  floor,  the  porcelain  where  it  joins  the  ring, 
cannot  be  so  closely  united  that  the  juices  of  the  mouth  will  not  enter  at 
the  joint;  that  the  solder  flowed  in  behind  the  porcelain  will  not  effect- 
ually close  this  joint;  and  that  in  consequence  the  cement  inclosing  the 
root  will  be  soon  dissolved,  and  destroyed  by  the  secretions  of  the 
mouth.  It  is  alleged  that,  if  the  minutest  hole  or  perforation  is  left  in 
the  floor  of  the  inclosing  cap,  the  cement  is  exposed  to  the  secretions; 
that  the  secretions  of  different  mouths  vary  wonderfully  in  their  de- 
structive action;  and  that  while  in  some  cases  the  cement  might  resist  for 
years,  in  others  it  would  fail  speedily;  and  thus  that  the  practical  value 
of  the  invention  depends  most  materially  upon  the  inclosing  cap. 

Inasmuch  as  Dr.  Richmond  had  for  years  been  practicing  the  in- 
vention without  a  closed  cap,  and  introducing  his  artificial  crown  every- 
where to  the  profession  as  a  perfect  substitute,  when  inserted  upon  a 
natural  root,  for  the  natural  tooth,  it  may  be  doubted  whether  the 
mechanical  change  of  covering  the  ring  with  a  solid  floor,  thereby  con- 
verting it  into  a  cap,  was  introduced  by  him  so  much  for  its  utility  as 
it  was  for  the  purpose  of  suggesting  novelty,  and  enabling  him,  and 
those  with  whom  he  had  become  engaged,  to  obtain  a  patent.  The 
change  was  not  made  until  others  had  become  pecuniarily  interested 
with  Dr.  Richmond  in  his  inventions.  Then  it  was  suggested  that  the 
reasorl  of  the  failure  of  several  crowns  which  had  been  inserted  for  patients 
was  that  they  were  defective  because  they  were  open  at  the  end  of  the 
cap  inclosing  the  end  of  the  root  at  the  point  where  the  porcelain  came 
in  cofttact  with  the  cap.  Thereupon  the  closed  cap  was  adopted.  No 
experiments  were  apparently  necessary,  but  the  defect  was  remedied  as 
soon  as  it  was  suggested.  It  is  testified  that  the  effect  of  this  change 
was  greatly  to  increase  the  strength  of  the  artificial  crown,  and  assist  in 
protecting  the  root  from  the  leverage  of  the  pin  by  lateral  pressure,  as 
well  also  as  to  protect  more  efficienUy  the  cement  from  the  action  of  the 
secretions  of  the  mouth.  On  the  other  hand,  the  testimony  indicates 
that,  since  the  closed  cap  has  been  adopted,  it  is  not  exclusively  used  by 
those  who  are  authorized  to  practice  the  invention  under  the  patentees; 
and,  although  it  is  perhaps  generally  preferred,  the  impression  left  by 
the  proofs  is  that  there  is  considerable  exaggeration  in  the  opinion  that 
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attributes  to  the  closed  cap  the  peculiar  efficac}'  which  has  been  assigned 
toil. 

If  Dr.  Richmond  had  been  the  first  to  make  a  closed  cap  for  a  use 
cognate  to  that  to  which  it  was  applied  by  him,  the  question  whether 
there  was  any  invention  in  making  the  change  might  be  resolved  in  favor 
of  the  complainant.  But  it  was  not  new  in  the  art  to  use  a  closed  cap 
in  order  to  hermetically  inclose  the  root  of  a  tooth.  This  sufficiently 
appears  by  reference  to  a  publication  in  the  Missouri  Dental  Journal,  in 
1869,  of  the  operation  of  Dr.  Morrison.  That  publication  describes  an 
operation  in  which  a  gold  cap  is  fitted  upon  the  root  of  a  lost  or  decayed 
tooth,  so  as  to  be  adjusted  accurately  to  the  remaining  portions  of  the 
tooth,  and  made  to  correspond  in  configuration  with  the  original  tooth. 
The  cap  is  filled  with  a  thin  paste  of  cement,  and  pressed  to  its  place, 
upon  the  root,  the  superfluous  cement  being  crowded  out  at  the  mar- 
gin of  the  gum  where  the  cap  extends  quite  to  the  alveolus.  Another 
instance  of  the  use  of  caps  having  a  tight  metal  floor  to  be  inserted  on 
the  natural  roots  of  teeth,  and  having  a  porcelain  tooth  crown  soldered 
on  the  cap,  is  disclosed  in  the  patent  granted  February  8, 1881,  to  John 
B.  Beers,  for  an  improvement  in  artificial  crowns  for  teeth.  In  view  of 
those  references  alone,  it  must  be  held  that  there  was  no  invention  in 
making  the  change  which  was  effected  by  Dr.  Richmond  in  the  fall  of 
1881,  by  substituting  the  closed  cap  in  the  place  of  the  cap  with  a  par- 
tial floor,  or  without  a  solid  floor.  All  that  Richmond  did  was  to  diose 
the  band  or  ferrule  with  a  bottom  of  gold,  and  build  up  his  artificial 
crown  upon  it,  and  the  way  to  do  this  had  been  already  pointed  out. 

The  patent  cannot  be  sustained  upon  the  theory  that  Dr.  Richmond 
was  experimenting  with  and  improving  his  method  of  making  and  in- 
serting artificial  tooth  crowns  during  the  time  intervening  between  his 
operation  in  San  Fransisco,  in  1876,  until  at  last,  with  the  change  to 
the  closed  cap  made  by  him  in  the  fall  of  1881,  he  succeeded  in  perfect- 
ing an  invention  which  up  to  \hat  time  had  been  inchoate  or  incomplete. 
During  all  this  period  he  had  been  demonstrating  and  practicing  the  in- 
vention in  public  to  dentists  throughout  the  United  States,  and  in  his 
private  practice,  with  all  the  variations  of  mechanical  detail.  Thftse  to 
whom  he  taught  his  method,  for  compensation,  bought  their  instruction 
in  order  to  practice  the  invention  in  their  profession.  They  did  prac- 
tice it;  and  it  was  put  into  successful  use  in  all  parts  of  the  country ;  and  it  is 
now  too  late  to  deprive  the  public  of  what  became  rightfully  theirs,  by 
supplementing  to  the  invention  a  mere  matter  of  mechanical  improvement 
which  in  itself  had  no  patentable  novelty. 

The  third  patent  in  suit  is  No.  277,933,  granted  May  22,  1883,  to 
Alvan  S.  Richmond,  assignor,  etc.,  for  an  artificial  denture.  It  is  suffi- 
cient to  say  of  this  patent  that,  in  view  of  the  inventions  of  Dr.  C.  M. 
Richmond  and  Dr.  Low,  the  first  and  third  claims  embrace  nothing 
which  involves  invention,  and  that  carrying  the  metal  of  the  bridge  un- 
der the  wearing  surface  of  the  porcelain  does  not  impart  patentable 
character  to  the  third  claim. 
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At  the  hearing  of  the  cause  we  indicated  sufficiently  the  reasons  for 
considering  the  fourth  patent,  upon  which  the  suit  was  brought,  invalid 
for  want  of  novelty,  and  it.is  unnecessary  to  enlarge  upon  them  now. 

A  decree  is  ordered  for  an  injunction  and  an  accounting  as  to  the  first 
of  the  patents  in  suit.  As  to  Uie  others,  the  bill  ia  dismissed.  Neither 
party  is  awarded  costs. 


New  Yobk  Beltino  &  Pacokino  C!o.  v.  New  Jersey  Cab-Spbing  A 

Rubber  Co. 

(Cfk-cua  Vourt,  8.  D.Nm  York.   April  18, 1887.) 

L  Patents  vob  Invbktioks—Novbltt— Design— Rubber  Mats. 

It  knot  norelty  which  will  sustain  a  design  patent  to  transfer  to  robber, 
or  to  a  Tubber  mat,  an  effect  or  impression  to  the  eye  which  has  been  pro- 
duced upon  other  materials  or  articles  by  contrast  or  variation  of  light  and 
shade. 

8.  Bahx. 

Where  such  a  patent  is  merely  an  attempt  to  secure  to  the  patentee  a  mon- 
opoly of  all  ornamentation  upon  rubber  mats,  by  which  variations  of-  light 
and  shade  are  produced  by  a  series  of  ridges  and  depressions,  without  regard 
to  any  particular  arrangement  or  characteristics  of  the  lines,  except  that  they 
are  to  be  parallel,  the  patent  is  invalid. 

In  Equity.     On  demurrer  to  bill  for  infringement  of  letters  patent. 
W.  H.  L.  lee,  for  complainant. 
ArOmr  v.  Brieam^  for  defendant 

Wallace,  J.  It  is  insisted  by  demurrer  to  the  bill  that  the  patent 
sued  upon  is  invalid  upon  its  face  for  want  of  novelty.  In  determining 
the  question,  the  court  can  only  consider  such  familiar  facts  as  fall  within 
the  category  of  those  things  of  which  judicial  notice  will  be  taken.  The 
patent  is  for  a  '^ design  for  a  rubber  mat."  The  patentee  states  in  the 
description  that,  "in  accordance  with  the  design,  the  mat  gives,  under 
the  light,  different  effects,  according  to  the  relative  position  of  the  person 
looking  at  it.  If  the  person  changes  his  position  continuously,  the  effects 
are  kaleidoscopic  in  character.  In  some  cases  moire  effects  like  those  of 
moire  or  watered  silk«  but  generally  mosaic  effects,  are  produced.  Stere- 
oscopic effects  also,  or  the  appearance  of  a  solid  body  or  geometric  figure, 
may  at  times  be  given  to  the  mat,  and,  under  proper  conditions,  an  ap- 
pearance of  a  depression  may  be  presented.  The  design  consists  in  par- 
allel lines  of  corrugations,  depressions,  or  ridges,  arranged  to  produce  the 
effects  as  above  indicated.  I  may  divide  the  mat  by  a  number  of  im- 
aginary lines,  representing  a  projection  of  any  geometrical  figure,  and  in 
each  of  the  sections  so  formed  make  parallel  corrugations  or  alternate 
ridges  and  elevations,  the  different  sets  of  corrugations  making  with  each 
other  the  proper  angle  to  give  the  effects  sought  for.  To  give  the  moire 
effects,  I  usually  make  the  ridges  and  depressions  undulating,  while'main- 
v.SOF.no.lO— 60 
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taining  the  parallel  position  with  relation  to  each  other.  I  desire,  there- 
fore, to  have  it  understood  that  I  do  not  intend  to  limit  the  design  to 
parallel  corrugations,  which  are  straight  throughout  any  considerable  por- 
tion of  their  length,  hut  that  it  includes  the  undulating  ridges  and  de- 
pressions, ,or  other  disposition  or  formation  in  which  the  corrugations 
alter  their  direction  irregularly,  or  in  which  they  may  be  straight  for  a 
certain  distance,  and  then  formed  in  undulations,  and  that  it  includes 
the  corrugations  arranged  in  concentric  circles,  in  spirals,  in  zigzags,  or 
according  to  any  desired  figure." 

The  claims  are  as  follows: 

"(1)  A  design  for  a  rubber  mat,  consisting  of  corrugations,  depressions, 
or  ridges,  in  parallel  lines,  combined  or  arranged  relatively,  substantially  as 
described,  to  produce  variegated,  kaleidoscopic,  moire^  stereoscopic,  or  simi- 
lar effects,  substantially  as  set  forth.  (2)  A  design  for  a  rubber  mat,  con- 
sisting of  a  series  of  parallel  corrugations,  depressions,  or  ridges,  the  lines  of 
the  said  corrugations  being  deflected  at  one  or  more  points,  substantially  as 
set  forth.  (3)  A  design  for  a  rubber  mat,  consisting  of  a  series  of  paniUel 
corrugations,  depressions,  or  ridges,  arranged  in  sections,  the  general  line  of 
direction  of  the  corrugations  in  one  section  making  angles  with  or  being  de- 
fiect<^d  to  meet  those  of  the  corrugations  in  the  contiguous  or  other  sections, 
substantially  as  described.'* 

The  patent  is  an  attempt  to  secure  to  the  patentee  a  monopoly  of  all 
ornamentation  upon  rubber  mats  by  which  variations  of  light  and  shade 
are  produced  by  a  series  of  ridges  and  depressions,  without  regard  to 
any  particular  arrangement  or  characteristics  of  the  lines,  except  that 
they  are  to  be  parallel.  Although  there  is  an  illustration  in  the  draw- 
ing, and  although  each  claim  is  for  a  design  "substantially  as  described," 
the  language  of  the  specification  is  carefully  expressed  so  as  not  to  re- 
strict the  claims  to  the  design  shown  in  the  drawing,  but  so  that  the 
first  claim  shall  include  every  variety  which  can  be  produced  by  the  ar- 
rangement of  corrugations,  depressions,  or  ridges  in  parallel  lines;  the 
second,  all  obtainable  when  by  the  arrangement  the  corrugations  are  de^ 
fleeted;  and  the  third,  all  obtainable  when,  by  the  arrangement  of  cor- 
rugations in  sections,  those  of  one  section  make  an  angle  with  those  in 
the'conliguous  or  other  sections. 

It  was  not  new  to  produce  contrasts  and  variations  in  light  and  shade, 
or  stereoscopic  effects,  by  depressions  or  elevations  in  the  surface  of  ma- 
terials. It  was  old  to  do  this  by  arranging  them  in  parallel  lines  as  is 
woo»^  plaster,  and  corduroy  cloth.  It  is  not  novelty  which  will  sus- 
tain a  design  patent  to  transfer  to  rubber,  or  to  a  rubber  mat,  an  effect 
or  impression  to  the  eye  which  has  been  produced  upon  other  materials 
or  articles  by  contrast  or  variation  of  light  and  shade.  The  design  of 
this  pateiit  is  not  new,  unless  it  embodies  a  new  impression  or  effect 
produced  by  an  arrangement  or  configuration  of  lines  which  introduces 
new  elements  of  color  or  form.     This  is  not  claimed. 

None  of  the  claims  can  be  limited  to  a  design  which  produces  any 
definite  or  concrete  impression  to  the  eye. 

The  demurrer  is  sustained.  - 
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Fryer  v.  Mutual  Life  Ins.  Co.  of  New  York. 
{CircuU  Court,  B.  D,  New  York,    April  18,  1887.) 

1.  Patents  fob  Intbntiohs  —  Novelty  —  Inventive   Genius  —  Pire-Proof 

Flooring. 

An  improvement  in  flre-proof  flooring,  the  utility  of  which  is  sufficiently 
proven,  though  it  does  not  involve  a  high  degree  of  inventive  faculty,  consti- 
tutes a  patentable  novelty. 

2.  Same— Anticipation. 

Where  none  of  the  patents  or  publications  set  up^  as  anticipations  of  a  new 
improvement  in  fire-proof  flooring  points  out  the  simple  means  suggested  by 
the  improvement  of  protecting  the  girders  by  the  use  of  a  fllling  strip  or 
soffit  tile,  dovetailed  into  and  supported  by  the  tiles  between  the  girders, 
which  remedies  the  radical  defect  in  previous  methods,  by  which  the  bottom 
flanges  of  the  girders  were  not  properly  protected  by  fire-proof  materials,  the 
improvement  is  not  anticipated  by  the  previous  patents. 
8.  Same. 

Where  a  patent  consists  of  a  certain  combination  of  several  parts,  ulti- 
mately to  be  cemented  together,  the  appropriation  of  the  invention  is  com- 
plete before  the  parts  are  Joined. 

In  Equity.     Bill  for  infringement  of  letters  patent. 
Qeo,  W,  Van  Siclmy  for  complainant. 
James  KnoXy  for  defendant. 

Wallace,  J.,  The  complainant  alleges  infringement  by  the  defendant 
of  the  second  claim  of  letters  patent  No.  112,926,  granted  March  21, 
1871,  to  Johnson  and  Kreischer,  for  improvement  in  hollow-tile  floors. 
The  invention  relates  to  a  fire-proof  flooring,  which  is  composed  of  hollow- 
arched  tiles,  resting  upon  flanged  iron  girders.  The  tiles  are  provided 
with  dovetailed  grooves  near  their  bottom  edges,  to  catch  over  liie  lower 
flanges  of  the  girders.  The  dovetailed  grooves  project  somewhat  below 
the  girders,  so  as  to  receive  filling  strips  made  of  clay,  so  formed  at  the 
upper  part  that  they  can  be  inserted  in  the  dovetailed  grooves.  The 
object  of  the  filling  strips  is  to  fill  up  the  spaces  between  the  adjoining 
tiles.  They  protect  the  lower  ends  of  the  iron  girders,  and  with  the 
dovetailed  tiles  inclose  them  in  a  fire-proof  material  forming  a  fire-proof 
ceiling  to  the  room  below.  Besides  protecting  the  iron  girders,  they  im- 
prove the  finish  of  the  ceiling.  The  claim  is:  "  (2)  The  removable  clay 
filling  strips,  D,  in  combination  with  the  hollow-arched  tiles,  A,  and 
double-flanged  girders,  B,  as  herein  set  forth,  for  the  purpose  specified.'* 

The  substantial  defendant  is  the  Wight  Fire-Proofing  Company,  the 
owner  of  letters  patent  No.  286,452,  granted  September  25,  1883,  to 
that  company  as  assignor,  for  substantially  the  same  improvement  as 
that  specified  in  the  claim  of  the  complainant's  patent.  Novelty  of  the 
claim  in  controversy  is  contested  by  the  defendant  in  reliance  upon 
various  prior  patents  and  publications.  The  most  important  of  these  is 
the  United  States  patent  to  Petersen,  granted  April  3,  1855,  and  the 
English  patent  to  Hogg,  of  October  1,  1861.  The  patent  to  Petersen 
does  not  show  or  suggest  a  removable  or  any  filling  strip  intended  to  cover 
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the  lower  flanges  of  the  girder,  and  fill  up  the  interstices  between  the  ad- 
joining tiles.  It  shows  a  fire-proof  floor  or  ceiling,  composed  of  single- 
arched  tiles,  resting  on  the  flanges  of  double-flanged  girders,  and  coming 
below  the  girder.  But,  like  the  patents  to  Bonneville,  Abord,  and  Roux 
Freres,  the  interstices  between  the  adjoining  tiles  are  to  be  fiUed  with 
mortar,  to  cover  the  lower  ends  of  the  beams;  and  protect  them  from 
fire  in  the  building.  The  patent  to  Hogg  has  no  reference  to  fire-proof 
floorings  or  ceilings.  It  points  out  the  objections  to  the  use  of  unpro- 
tected iron  girders,  columns,  doors,  etc.,  in  fire  proof  buildings,  "which, 
in  place  of  being  a  security,  often  give  way  on  becoming  hot  or  cracked 
from  the  application  of  water."  His  invention,  as  described,  consists  in 
coating  the  girders,  columns,  etc.,  with  fire-proof  material,  or  inclosing 
them  in  "moulded  forms  of  fire-proof  material  applied  thereto,  suitable 
appliances  being  provided  for  fixing." 

The  novelty  of  the  present  invention  consists  in  substituting  a  filling 
strip,  which  is  practically  a  sotfit  tile,  for  the  mortar  used  by  Petersen, 
adapted  for  a  fire-proof  floor  and  ceiling.  The  patent  to  Hogg  may  have 
suggested  the  utility  of  inclosing  the  iron  girder  with  fire-proof  material, 
but  it  did  not  point  out  the  means  adapted  to  the  new  occasion.  One 
of  the  radical  defects  of  the  fire-proof  flooring  which  had  been  previously 
constructed  was  that  the  bottom  flanges  of  the  girder  were  not  properly  pro- 
tected by  fire-proof  materials.  When  exposed  to  fire,  the  mortar  gave 
way,  and  the  filling  between  the  girders  gave  way,  the  girders  became 
warped  and  twisted,  and  the  whole  flooring  or  ceiling  became  insecure 
and  dangerous.  Neither  of  the  patents  or  publicatioDS  which  are  set 
up  as  anticipations  pointed  out  the  simple  and  practical  method  of 
remedying  this  defect  by  the  use  of  a  filling  strip  or  soflBt  tile,  dovetailed 
into  and  supported  by  the  tiles  between  the  girders.  The  improvement 
may  not  have  involved  a  high  degree  of  inventive  faculty,  but  its  utility 
is  attested  by  the  feet  that  the  Wight  Fire-Proofing  Company  have 
adopted  it,  and  it  hardly  lies  with  that  company,  the  real  defendant 
here,  while  justifying  its  acts  under  its  own  patent  for  the  same  thing, 
to  insist  that  there  was  no  patentable  novelty'  in  the  improvement. 

In  using  the  invention  covered  by  the  claim  in  controversy  the  de- 
fendant first  placed  the  filling  strips  temporarily  in  position,  and  then 
filled  the  whole  joints  between  it,  the  girders,  and  the  adjoining  tiles 
with  cement.  After  being  thus  cemented,  the  filling  strip  is  no  longer  re- 
movable. This  method  of  cementing  the  filling  strip  and  the  adjoining 
parts  in  practice  is  contemplated  by  letters  patent  No.  285,452.  It  is 
now  insisted  for  the  defendant  that  it  does  not  use  the  "removable"  day 
filling  strip  of  the  claim.  In  one  sense  this  is  true.  The  soffit  tile  is 
not  removable  after  it  has  been  made  immovable.  But  the  appropria- 
tion of  the  invention  was  complete  when  the  defendant  used  the  hollow- 
arched  tiles,  the  double-flanged  girders,  and  the  removable  day  filling 
strips,  in  combination  in  the  ceiling  constructed  for  it  by  the  Wight 
Fire-Proofing  Company.  The  appropriation  of  the  invention  was  com- 
plete before  the  parts  were  cemented  together. 

A  decree  is  ordered  for  the  complainant. 
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The  Young  America. 

Putnam  t^.  The  Young  America.  Insurance  Co.  of  North  America 
V.  Same.  Gladwish  and  others  v.  Same.  Horre  v.  Same.  Com- 
MUNiPAW  Coal  Co.  v.  Same. 

(Diiiriet  Court,  8,  D.  yew  T&rk,    May  6,  1887.) 

1.  Maritixe  Liens— Formal  Arrest  of  Vessel— Lienors  without  Notice. 

The  rule  that  liens  upon  vessels  cannot  be  acquired  while  they  are  in  cus- 
tody of  the  court  is  not  applicable  upon  a  formal  arrest  only,  when  the  vessel, 
by  consent  of  the  parties,  is  allowed  to  engage  in  hor  usual  business,  and  to 
incur  maritime  obligations  towards  third  persons  having  no  notice  of  her  ar- 
rest; neither  the  marshal,  nor  any  deputy,  being  on  board,  or  having  actual 
possession. 

2.  Same— Damage  Liens— Laches — Priorities. 

Liens  equalling  or  exceeding  the  whole  value  of  the  vessel  should  be  en- 
forced with  dili^nce;  otherwise  such  claims,  after  a  comparatively  short 
period  of  inactivity,  will  be  postponed,  for  laches,  in  favor  of  subsequent  liens 
of  navigation  acquired  witnout  notice.  The  rule  of  The  Orapeshot,  22  Fed. 
Rep.  128,  qualifled. 
8.  Same— Bx  Delicto  and  Ex  Contractu— Rank— Marshalinq  of  Security. 

By  the  general  maritime  law,  liens  ex  delicto  are  inferior  in  the  rank  of  privi- 
lege to  liens  ex  contractu.  A  prior  lien  for  supplies  is  entitled  to  a  preference, 
considered  as  a  mere  question  of  legal  rant,  and  independent  of  the  equi- 
table marshaling  of  securities  or  remedies,  over  a  subseo  uent  lien  for  damage 
upon  the  same  voyage.  The  AUne,  1  W.  Rob.  Ill,  ana  other  English  cases 
on  this  subject,  and  the  provisions  of  various  maritime  codes,  considered. 
As  to  the  priority  of  liens  by  collision,  qu€Bre. 
4.  Same— Case  Stated— Supplies  Outrank  Neoliobnt  Towage. 

The  tug  Y.  A.,  on  the  twenty-ninth  of  January,  1886,  negligently  stranded 
her  tow,  doing  to  the  latter  damage  exceeding  the  tug's  value.  The  libel  for 
damages  was  filed  Februarv  10th,  but  a  formal  arrest  only  was  made  by  the 
marshal,  and  by  consent  of  the  libelant's  proctor,  she  was  suffered  to  engage 
in  her  usual  business  about  the  harbor,  without  any  keeper  on  board,  and 
without  publication.  Upon  trial  the  tug  was  held  liable,  and  she  was  arrested 
for  sale  upon  execution  on  the  eighth  of  July.  In  the  mean  time  several  bills 
for  supplies  of  coal  were  incurred,  upon  which  liens  were  claimed  under  the 
maritime  and  state  laws.  Held,  (1)  that  the  liens  for  supplies  furnished  with- 
out notice  of  the  libelant's  suit  should  be  sustained;  (2)  that  the  practical 
release  of  the  vessel,  after  a  formal  arrest  only,  for  the  purpose  of  permitting 
her  to  engage  in  her  usual  business,  was  such  laches  as  should  postpone  the 
libelant's  liens  to  those  of  the  subsequent  material-men  without  notice  of 
the  suit  or  claim;  but  not  as  to  supplies  fnrnished  after  notice  of  the  suit 
pending;  (3)  that  the  lien  for  supplies  furnished  before  the  stranding  was 
prior  in  rank  to  the  subsequent  lien  for  damage  for  negligence  in  towage, 
which  should  rank  with  negligent  damage  to  cargo;  (4)  that  the  damage  to 
cargo,  for  which  a  subsequent  libel  was  filed,  should  share  ratably  witn  the 
owner  of  the  vessel  damaged,  after  paying  for  the  supply  bills  allowed. 

In  Admiralty.  Distribution  of  proceeds. 
•  On  the  tenth  of  February,  1886,  the  libel  was  filed  in  the  firstriiamed 
cause  to  recover  $10,000  damages  to  the  bark  Strathay,  for  the  alleged 
negligence  of  the  tug  Young  America,  while  towing  the  bark,  in  causing 
her  to  run  upon  the  rocks  at  Hell  Gate  on  the  twenty-ninth  of  January, 
1886.  Under  the  process  issued,  the  marshal  made  a  formal  arrest  of 
the  tug  on  the  tenth  of  February.     The  libelant's  proctor,  however,  look- 
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ing  for  a  settlement  of  the  cause,  and  the  owner  not  being  able  to  give 
bail  for  the  tug's  release,  the  marshal  was  directed  by  the  libelant  not 
to  tie  her  up,  nor  put  a  keeper  on  board;  andshe  was  permitted  in  run 
(ibout  the.hjtrhor  in-b^g-ttsuaJ^business,  as  beEre]  The  tug  was  held  on 
tlie  trial  in  April  following  to^e  chargeable  with  negligence,  (27  Fed. 
Rep.  562,)  and  the  damages  were  assessed  at  $6,411.96,  upon  which  a 
final  decree  was  entered  on  the  second  of  July,  1886,  and  the  tug  was 
sold  thereunder  by  the  marshal  on  the  fourteenth  of  July,  netting 
82,298.85,  which  has  been  deposited  in  the  registry  of  the  court.  On  the 
twelfth  of  May,  1886,  the  second  of  the  above-named  libels  was  filed  by 
the  insurance  company,  which  had  paid  the  loss  on  the  cargo  on  the  thirty- 
first  of  March  previous.  The  other  three  libels  were  filed  on  the  ninth 
of  July,  a  few  days  before  the  sale  of  the  tug,  to  recover  for  supplies  of 
coal  furnished  to  the  tug  while  she  was  running  in  her  usual  business. 
That  of  Gladwish  &  Co.  was  for  $1,031,  for  coal  furnished  between 
March  5th  and  July  8th;  that  of  Horre,  for  $63.06,  for  coal  furnished 
between  December  12  and  March  1,  1886;  that  of  the  Communipaw  Coal 
Company,  $125,  for  coal  furnished  from  March  12th  to  July  5th.  Glad- 
wish  &  Co.  are  residents  of  this  state,  where  the  tug  belongs.  They  filed 
specifications  of  their  claim  of  lien  in  the  county  clerk's  office  every  30 
days,  and  claim  a  lien  under  the  state  law.  ,  The  other  two  libelants  are 
residents  of  New  Jersey.  They  supplied  the  coal  at  Hoboken,  and  claim 
liens  under  the  maritime  law. 
s  Javiea  K.  HUl,  Wing  &  Shovdy,  for  Putnam  and  others. 

Buder,  StiUman  &  Hubbard,  for  Insurance  Co. 

Alexander  &  Ash,  for  Gladwish  and  others. 

Marshy  WUsan  <k  TFottis,  for  Communipaw  Coal  Co. 

Brown,  J.  Upon  the  exceptions  to  the  commissioner's  report,  two 
general  questions  are  presented — i^Vai,  whether  the  material-men  acquired 
any  lienJgrJj^e  supplies  furoisbed  after  th^vessel  was  arrestedj^  and,  if 
so,  second,  wh^^er  either  oif  them  is  entitled  to  priority  over  the  previous 
lien  for  negligent  towage.  Horre's  claim  presents  a  further  question, 
whether  ^^piior'lien  for  supplies  is  outranked  by  a  later  lien  for  damage 
done  in  towing. 

1 .  When  a  vessel  is  arrested  in  admiralty ,  under  process  of  the  court,  the 
law  requires  that  she  be  kept  safely  by  the  marshal  for  the  benefit  of  the 
parties  to  the  cause,  and  of  all  others  who  may  be  interested  in  her.  It 
has  been  often  held,  accordingly,  that  the  marshal  has  no  authority  to 
create  or  to  permit  charges  upon  the  property  beyond  such  iia  arfi-Jieces- 
. sary  for  its  due  care  and  preservation;  and  no  claims  arising  while  the 
vessel  is  in  the  custody  of  the  court  are  recognized  as  liens  strictly,  though 
they  may  be  paid  out  of  the  remnants.  The  Sidtana^  1  Brown,  Adm,  35; 
The  Aline,  1  W.  Rob.  112;  The  Phebe,  1  Ware,  354,  360;  Tfie  Grapeshot, 
22  Fed.  Rep.  123,  125;  Menritt  v.  Merchandise,  30  Fed.  Rep.  l^b\  The__^ 
San  Jacinto,  Id.  266. 

'    This  rule  rests  in  part  upon  necessity,  to  prevent  the  loss  of  a  party's 
rights  during  the  litigation.     The  Witch  Queen,  3  Sawy.  17.     So  far  as 
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r^pect&Jli&pajti£S-to.tbo  oaaqfi^  the  benefits- ef  the  rulemfty  be  waived; 
'audthe  rule  cannot  properly  be  applied  at  all  where,  by  direction  of  the 
jgaftiesTthe  arrest  of  the  vesseTTs  formal  onTy»  and  is  not  designed  la  be 
^followed  by  any  actual  possession  of  the  marshal. 

The  evidence  shows  thatTii'tliis  case  nothing  more  than  a  formal  ar- 
rest of  the  vessel  upon  the  original  libel  was  desired;  and  that,  by  direc- 
tion of  the  libelant's  proctor,  the  vessel  was  allowed  by  the  marshal  to  I 
pursue  her  ordinary  business  as  before;  and  that  she  did  so,  without  in-         < 
terruption,  for  about  five  months  after  her  first  nominal  arrest,  on  the        / 
tenth  of  January;  that  during  this  time  there  was  no  keeper  on  board,        f 
and  no  notice  of  attachment  posted  upon  her  masts;  nor  was  there  any        ) 
publication  of  process  until  the  latter  part  of  May.     In  efiect,  the  vessel        , 
was  not  in  the  custody  of  the  court  at  all.                                                          { 

However  kindly  or  economic  the  reasons  that  led  to  this  arrange-  , 
ment,  it  involved  an  entire  departure  from  the  ordinary  practice  of  the  ~^ 
court.  Such  a  departure  must  infallibly  lead  to  entangling  complica- 
tions, in  which  either  the  interests  of  the  parties  to  the  litigation,  or  the 
interests  of  other  persons  dealing  with  the  vessel,  or  suffering  from  her 
torts,  must  be  sacrificed.  It  is  liable  to  lead  also  to  conflicts  of  juris- 
diction. The  formal  seizure  was,  doubtless,  sufficient  for  the  jurisdic- 
tion of  this  court;  because  the  arrest  was  lawful,  and  the  vessel  was,  for 
the  moment,  in  the  custody  and  under  the  control  of  the  marshal.  The 
subsequent  delivery  of  the  vessel  to  the  owner,  though  without  security, 
did  not  defeat  the  jurisdiction  of  this  court,  nor  the  further  continuance 
of  the  action ;  because  clearly  not  made  with  any  intent  of  abandoning 
the  lien,  or  the  right  to  take  possession  in  pursuance  of  the  original  ar- 
rest at  any  moment  afterwards.  The  Rio  Grande^  23  Wall.  468,  465; 
Jennings  v.  Chr8o?i,  4  Cranch,  2;  The  Brig  Ann^  9  Cranch,  289,  291.  But 
it  is,  at  least,  a  serious  question  whether  other  courts  could  not  have  main- 
tained jurisdiction  over  the  res  by  a  seizure  under  execution  or  attach- 
ment while  she  was  thus  voluntarily  suffered  to  run,  as  in  the  present 
case.  In  Tayhr  v.  Carryl,  20  How.  583,  593,  699,  600,  it  was  the  act- 
ual and  continuous  possession  and  control  by  the  sheriff  or  marshal  of 
the  one  jurisdiction  that  was  held  to  be  the  essential  element  that  ex- 
cluded the  jurisdiction  of  the  other  from  attaching;  and,  in  the  present 
case,  such  continuous  possession  and  control  were  lacking.  See  MUkr 
V.  U.  S,,  11  WaU.  268,  294. 

A  practice  so  objectionable  can  receive  no  countenance  or  support. 
Tlie  rule  excluding  subsequent  liens  cannot  be  extended  to  vessels  that 
are  not  actually,  as  welT" as  constructively^  in  the  marshal's  possession.   ^ 
\Vhere  a  plaintiff,  as  in  this  case,  obtains  on]y  a.nominal  afVftat  of  a  ves-  '  .  j 
sel,  and  virtually  directs  that  she  bcTIeft  to  pursue  her.  ordinary  bu&ir 
riess,:svith  its  attendant  liabilities  together  persons^  in  contract  or  in  tort^       •  -^         ^ 
he  must  Be  held  to  have  waived,  the  benefit-of  the  custody  of  the  court     - 1       '  (  # 
as  a_protection  against  other  liens,  and  to  be  estopped  from  cMining^  as.  _   1  ^ 

^againstjhird  persons^  the  axemptiona  thatbelong-pnly  .to  a.  vessel  in.  act? 
■"^SCciiatody-    Otherwise,  not  only.  wnnlH  thirH  pftrannA  l^f*  juialed . and 
deceived,  but  ready  means  would  be  offered  of  running  vessels  withbut 
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lif^Hlify  ^.o  sirry  furt^^^r  ][]ftnfl  <^t  tilfl,.  Sj^ch  a  practice  would  be  a  plain 
abuse  of  the  process  of  the  cpurt.  FoF these  reasons  1  must  hTfld"the 
d^ms  of  the  matenal-men  to  be  liens" on  TKe'lugVH 
r**^  Priority.'*As  there  was  no  continuous  possession  by  the  marshal, 
nor  any  publication  of  the  summons,  as  required  by  the  rules  in  admi- 
ralty, until  the  latter  part  of  May,  there  was  no  notice  of  the  suit,  actual 
or  constructive,  to  those  who  dealt  with  the  vessel  in  the  meantime  with- 
out express  notice.  As  respects  such  persons  giving  credit  to  the  ship 
in  her  ordinary  business,  the  libelant  Putnam  can  stand  in  no  better  sit- 
uation, as  regards  priority  of  lien,  than  if  he  had  not  commenced  any 
suit  at  all.  The  question  of  priority  must  then  be  determined  according 
to  the  ordinary  rules  applicable  to  similar  liens ;  treating  the  suit  of  Put- 
nam in  this  case  as  dating,  so  far  as  affects  the  other  lienorSi  at  the  time 
when  express  notice  of  it  was  brought  home  to  them. 

The  general  rule  is  that  liens,  in  order  to  retain  their  priority,  must 
be  enforced  with  reasonable  diligence,  having  reference  to  all  the  circum- 
stances of  the  case.  In  The  J.  W.  Txucker,  20  Fed.  Rep.  129,  133,  it  is 
said: 

"As  maritime  liens  are  secret  incumbrances,  and  tend  to  mislead  those  who 
subsequently  trust  to  the  ship,  unless  they  are  enforced  with  diligence,  accord- 
ing to  the  circumstances  and  the  existing  opportunities  for  enforcing  them, 
they  will  be  deemed  either  abandoned  through  laches,  as  against  8ul)sequent 
lienors  or  incumbrancers,  or  postponed  to  the  claims  of  the  latter,  as  circum- 
stances may  require.  There  is  no  fixed  rule  applicable  to  all  cases  determin- 
ing what  shall  be  deemed  a  reasonable  time,  or  what  shall  be  considered  laches 
in  enforcing  such  liens.  In  ordinary  ocean  voyages,  the  preference  allowed, 
even  to  bottomry,  will  be  lost  after  a  subsequent  voyage,  if  reasonable  oppor- 
tunity previously  existed  for  the  arrest  of  the  ship.  Blaine  v.  The  Carter^  4 
Cranch,  332;  The  Royal  Arch,  Swab.  269-284;  The  Rapid  Transit,  11  Fed. 
Bep.  322,  334.  Betts,  J.,  held  that  the  same  rule  should  be  applied  to  ordi- 
nary liens  for  supplies.  The  Utility,  Blatcbf.  &  H.  218»  225;  Tlie  Boston^ 
Id.  309,  327.- 

In  nearly  all  the  maritime  codes  the  privil^es  guarantied  by  law,  if 
not  enforced  before  the  departure  of  the  vessel  upon  another  voyage,  are 
postponed  to  the  liens  connected  with  the  later  voyage.  As  the  distinc- 
tion by  voyages  could  not  be  practically  applied  to  water-craft  plying 
daily  about  the  harbor  of  New  York  without  defeating  the  very  object  of 
maritime  liens,  a  rule  analogous  to  that  adopted  in  some  of  the  western 
districts  was  followed  in  the  case  above  cited,  and  in  The  Orapeehoty  22 
Fed.  Rep.  123, 125 ;  namely,  to  treat  such  liens  acquired  within  a  period 
of  reasonable  diligence  as  contemporaneous.  In  the  case  last  dted,  how- 
ever, it  was  considered  that  the  same  rule  of  diligence  might  not  be  ap- 
plicable to  repairs  of  an  extraordinary  and  exceptional  amount,  which 
for  that  reason  ought  to  be  sued  for'with  greater  diligence,  as  the  vessel 
might  not  be  able  to  respond  for  later  liens.  As  there  is  no  fixed  time 
to  constitute  laches  applicable  to  all  circumstances,  it  should  be  deter- 
mined with  reference  to  the  equitable  maxim,  aic  utere  two  vJt  (dienum  non 
IxdaSy — enforce  your  own  rights  so  as  not  to  injure  others.  It  would  be 
in  the  highest  d^ree  inequitable  to  permit  lienors  like  Putnam  or  the 
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insurers,  in  this  case,  who  had  claims  far  in  excess  of  the  value  of  the 
vessel,  to  lie  still  when  there  was  daily  opportunity  to  enforce  their  claims 
by  legal  proceedings,  and  to  permit  the  vessel  to  obtain  credit  in  daily 
business  on  her  own  security  from  innocent  third  persons,  when  the  prior 
lienors  knew,  but  the  later  lienors  did  not  know,  that  the  vessel  could 
never  be  made  to  respond  for  a  dollar  of  the  credits  thus  obtained.  The 
rule  of  justice  and  equity  in  such  a  case  clearly  demands  that  a  compara« 
lively  brief  period  of  inactivity,  where  there  was  full  opportunity  for 
attaching  the  vessel,  should  be  held  to  constitute  laches  sufficient  to  post- 
pone the  prior  lien  in  favor  of  subsequent  lienors,  who  were  thus  preju- 
diced bv  the  delay,  and  by  the  want  of  notice. 

In  the  case  of  The  i?hinifc  0.  Fowler,  21'Blatchf.  410, 17  Fed.  Rep.  653, 
where  there  was  a  difference  of  19  days  only  between  the  time  of  the  ac- 
cruing of  the  two  liens  for  negligence  in  towage,  and  the  tug  laid  up  each 
night  in  New  Jersey,  and  only  touched  at  the  city  of  New  York  at  night 
to  report  the  work  done,  and  there  was  also  necessary  delay  in  ascertain- 
ing the  first  lienor's  damage,  it  was  held  that  this  delay  of  19  days  was 
not  laches  which  should  postpone  the  first  lien  to  the  second. 

In  the  present  case  there  was  clearly  no  laches  by  Putnam  in  the  com- 
mencement of  the  suit  on  the  tenth  of  February,  12  days  only  after  his 
lien  accrued.  But  the  voluntary,  immediate  release  of  the  vessel  from 
the  actual  possession  of  the  marshal,  for  the  purpose  of  letting  her 
follow  her  ordinary  business,  and  incur  the  liabilities  which  were  to  be 
expected  in  that  business,  constituted  laches  of  the  highest  possible 
character,  as  respects  subsequent  lienors  in  good  &ith;  since  it  was  a 
practical  release  of  the  vessel  after  she  was  once  in  custody,  to  the  preju- 
dice of  those  who  had  no  notice  of  the  suit.  Of  course,  there  was  no 
intention  of  any  abandonment  of  the  libelants'  lien,  or  of  an  entire  re- 
lease or'dischai^e  of  the  vessel  from  suit;  but,  as  respects  third  persons 
who  were  ignorant  of  the  facts,  it  was  equally  to  their  prejudice;  and  in 
all  such  cases  I  must  hold  the  libelant's  lien  postponed  to  the  later  liens 
that  accrue  in  consequence  of  such  partial  release,  and  without  notice. 

As  respects  the  claim  of  Glad  wish  &  C!o.,  there  is  considerable  contro- 
versy as  to  the  time  when  they  received  notice  of  the  libelant's  suit,  and 
of  the  arrangement  under  which  the  tug  continued  to  run.  Under  such 
circumstances,  the  burden  of  proof  is  upon  the  libelant  Putnam  to  prove 
fair  and  unequivocal  notice  to  the  subsequent  lienors.  Upon  repeated 
examination  of  the  evidence,  I  am  not  satisfied  that  this  notice  was 
brought  home  to.  Glad  wish  &  Co.  before  the  twelfth  of  May.  I  think 
the  weight  of  proof  establishes  such  notice  at  that  time.  The  claim  of 
Gladwish  &  Co^  will  therefore  be  allowed  a  preference  for  supplies  of 
coal  furnished  up  to  that  date,  with  interest,  which  I  find  amounts  in  all 
to  $619.49. 

As  respects  the  coal  supplied  by  Gladwish  &  Co..  after  full  notice  of 
the  facts,  they  are  not  entitled  to  any  preference  over  the  prior  lien  of 
Putnam;  because,  after  full  notice,  they  have  no  superior  equity.  They 
then  knew  that  Putnam  was  prosecuting  his  suit  with  diligence;  that  he 
had  just  obtained  an  interlocutory  decree  holding  the  tug  liable;  that 
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there  was  no  intent  to  release  the  tug  from  her  obligations;  and  that  the 
permission  for  her  to  run  about  her  usual  business  was  from  willingness 
to  intiict  as  little  damage  upon  the  tug-owner  as  possible.  Supplies  fur- 
nished after  knowledge  of  these  facts  must  be  deemed  to  have  been  fur- 
nished at  the  risk  of  the  pending  litigation.  The  Aline,  1  W.  Rob.  Ill; 
TTie  Grape8lu)t,  22  Fed.  Rep.  123. 

No  notice  of  the  facts  is  brought  home  to  the  Communipaw  Coal  Com- 
pany; and  their  claim  for  $125.70,  with  interest  from  July  5,  1886, 
amounting  in  all  to  $132,  is  also  allowed  a  priority. 

3.  The  claim  of  Horre,  except  as  to  a  very  small  portion,  was  for  sup- 
plies furnished  before  the  stranding  of  the  tow,  and  hence  before  Put- 
nam's lien  accrued.  In  the  cAse  of  T?ie  Grnpeshot,  22  Fed.  Rep.  123, 
125,  following  the  case  of  Tlie  Samuel  J.  Christian,  16  Fed.  Rep.  796,  it 
was  held  that  a  prior  lien  for  supplies  would  not  be  postponed,  in  the 
absence  of  laches,  to  a  subsequent  lien  arising  from  n^ligence  in  execut- 
ing a  contract  of  towage.  In  the  subsequent  case  of  The  M.  Vandercook, 
24  Fed.  Rep.  472,  it  was  held  by  the  learned  judge  of  the  district  of  New 
Jersey,  on  the  contrary,  that  damage  from  n^ligent  towage  took  precede 
ence  of  prior  liens  for  repairs  and  supplies,  because  the  damage  lien  was 
a  claim  founded  in  tort,  arising  ex  delicto,  and  not  ex  amtractu;  and  in 
support  of  this  rule  the  following  passage  was  referred  to  in  the  opinion 
delivered  by  Mr.  Justice  Bradley  in  the  case  of  The  Norwich  Co,  v.  Wrighi, 
13  Wall.  122: 

"Liens  for  reparation  for  wrongs  done  are  superior  to  any  prior  lien  for 
money  borrowed,  wages,  pilotfige,  etc.;  but  they  stand  on  an  equality  with  re- 
gard to  each  other,  if  they  arise  from  the  same  cause.'' 

This  passage  was  cited  from  Maclachlan  on  Shipping,  598,  (12th  Ed. 
p.  703,)  on  account,  apparently,  of  the  pertinency  of  its  last  clause,  which 
was  applied  by  the  supreme  court,  holding  that  another  vessel  and  cargo 
damaged  in  the  same  collision  should  share  concurrently  with  the  owner 
of  the  cargo  on  board  of  the  offending  ship.  The  doctrine  of  the  former 
clause  was  not  at  all  involved  in  the  case,  and  cannot  be  supposed  to  have 
received  the  special  consideration  or  approval  of  the  court.  Maclachlan 
himself  says  that  these  damage  liens  "usually  arise  out  of  collision." 
12th  Ed.  p.  703.  The  paragraph  that  follows  is  ambiguous;  and,  though 
capable  by  the  context  of  being  limited  to  liens  growing  out  of  coUision 
only,  would  more  naturally  be  interpreted  as  applicable  to  all  liens  for 
wrongs  done.  If  this  is  the  rule  to  be  applied,  not  only  to  pure  torts, 
but  to  qiLosi  torts  also,  such  as  negligence  in  the  execution  of  contracts, 
and  wherever  at  common  law  an  action  on  the  case  would  lie,  the  rule 
would  embrace  all  cases  of  loss  or  damage  to  goods  through  any  negli- 
geiice  of  ships  as  common  carriers;  negligence  in  the  fulfillment  of  charter- 
parties;  negligence  in  navigation,  in  stranding,  in  towage,  in  loading  and 
unloading  cargo,  or  in  its  stowage  or  distribution;  and  would  embrace 
also  all  cases  of  personal  injury  or  damage  to  seamen,  to  stevedores,  or  to 
passengers,  arising  from  any  negligence  of  the  ship.  If  liens  for  all  these 
causes  are  to  be  held  to  outrank,  as  a  matter  of  law,  liens  for  seamen's  wages, 
bot:^uiry,  and  necessary  supplies  previously  furnished  for  the  same  voy- 
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age,  it  will  constitute  a  revolution  in  the  ranking  of  liens  as  hitherto  un- 
derstood, and  as  practiced  by  all  maritime  nations;  and  it  will  often  result 
practically, in  sweeping  away  entirely  those  liens  which  have  hitherto 
been  deemed  most  meritorious,  and  essential  to  the  protection  of  com- 
merce. 

Upon  examination,  I  am  satisfied  that  there  is  no  warrant  in  the  Eng- 
lish decisions  for  any  such  change  of  view,  and  no  ground  for  holding  that 
damage  liens,  merely  as  such,  are  entitled  to  any  higher  privilege  than 
liens  ex  contractu.  The  observations  upon  this  subject,  made  in  some 
English  text-books,  (Williams  &  B.  Adm.  Jur.  69;  2  Kay,  Shipm.  919; 
Abb.  Shipp.  112th  Ed.  633,)  have  been  derived  from  some  remarks  and 
decisions  by  Dr.  Lushington  between  1850  and  1860,  but  go  much  be- 
yond what  those  decisions  warrant.  The  doctrine  broached  since  those 
decisions  was  wholly  unknown  to  Lord  Tenterden,  who,  in-  the  latest 
edition  of  his  work  on  Shipping  that  was  published  during  his  life-time, 
says:  "In  proceeding  against  the  ship  in  specie,  if  the  value  thereof  be 
insufficient  to  discharge  all  claims  upon  it,  the  seaman's  claim  for  his 
wages  is  preferred  before  all  other  charges."  Abb.  Shipp.  (5th  London 
Ed.)  484.  This  is  not  only  the  language  of  the  old  maritime  law,  but 
of  the  modern  also.     Sir  Wm.  Scott,  1  Dod.  40,  and  2  Dod.  13. 

My  predecessor,  in  the  case  of  The  Orient^  10  Ben.  620,  in  denying  pre- 
cedence to  a  lien  for  damage  through  a  collision  over  seamen's  prior 
wages,  showed  conclusively  that  no  such  rule  of  precedence,  as  a  ques- 
tion of  mere  legal  rank,  had  been  adopted  by  Dr.  Lushington,  or  was  in- 
volved in  the  cases  referred  to,  (^The  Benares,  7  Notes,  Gas.  Supp.  50;  The 
Oiimera,  Coote,  Adm.  Pr.  121;  The  Unda  Flor,  Swab.  309;)  but  that 
these  cases  were  determined  upon  the  equitable  rule  of  marshaling  se- 
curities, where  the  foreign  owners  of  the  offending,  vessel  were  solvent, 
and  could  personally  respond  to  the  foreign  seamen.  The  seamen  were 
therefore  remitted  to  their  personal  remedy  against  the  owner,  in  order 
to  prevent  the  only  fund  available  to  the  collision  claimant  in  England 
from  being  diminished  in  exoneration  of  the  wrong-doer. 

In  a  more  recent  case  (1883)  the  English  court  of  appeal  has  distinctly 
confirmed  the  view  taken  by  Judge  Choate  in  respect  to  the  grounds  of 
Dr.  Lushington's  decisions,  {The  Elin,  8  Prob.  Div.  39,  129,)  where,  in 
adhering  to  Dr.  Lushington's  rule  as  respects  the  wages  of  seamen  as 
against  the  proceeds  of  a  foreign  ship  held  for  collision,  the  court  says: 

"It  has  been  argued  that  these  cases  have  been  wrongly  decided,  because 
tliey  break  through  the  rule  of  the  admiralty  court  in  regard  to  priorities  of 
maritime  liens.  But  the  Linda  Flor  toas  decided  on  principles  quite  inde- 
pendent of  the  rule  as  to  priorities,  which  was  one  well  understood  by  Dr. 
Lushington,  and  which,  in  deciding  the  case  I  have  mentioned,  he  never  in- 
tended to  break  through,     *     *     * " 

He  did  not  allow  the  fund  to  be  diminished  by  a  payment  of  wages. 
"This  he  did,  says  the  court,  independent  of  any  mere  question  of  pri- 
ority." 

In  the  case  of  The  Linda  Flor,  supra,  Dr.  Lushington  observed:  "This 
is  not  a  case  of  a  bankrupt  owner;  it  will  be  time  to  consider  such  a  case 
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when  it  arises," — an  observation  very  pertinent  to  the  marshaling  of  se- 
curities, but  wholly  irrelevant  to  the  relative  legal  rank  of  maritime  liens. 

In  the  case  of  The  Benares^  su/pra,  the  only  question  was  whether,  un- 
der the  statute  of  limited  liability  of  George  III.,  requiring  the  owner  to 
bring  into  court  "the  value  of  the  ship  and  the  freight  due  or  to  grow 
due,"  the  statute  meant  gross  freight,  or  whether  the  owner  could  deduct 
therefrom  seamen's  wages,  commissions,  etc.  Dr.  Lushington  there  ob- 
served, (7  Notes  Cas.  Supp.  54:) 

**I  apprehend  it  is  quite  clear  [under  the  statute]  that  no  deduction  can  be 
made  on  account  of  thexMjp  for  bottomry,  mortgage,  pilotage,  towage,  or  any 
other  demand  whatever.  Why  should  such  deduction  take  place  on  account 
of  freight?" 

W)iether,  in  connection  with  the  law  or  the  statutes  that  limit  the 
liability  of  shipowners  for  the  torts  of  the  ship,  a  court  of  admiralty 
should,  in  the  exercise  of  its  equitable  powers,  remit  seamen  to  their 
personal  remedy  against  the  master  and  owner,  must  depend  upon  the 
circumstances  of  each  case,  and  upon  quite  different  principles  from 
those  that  determine  the  mere  rank  of  liens.  In  England  the  rule  has 
never  been  applied  to  her  own  seamen,  nor  to  her  own  ships;  but  only 
to  cases  of  foreign  ships  having  responsible  owners.  It  can  have  no  ap- 
plication to  domestic  vessels,  in  our  own  forum,  where  the  personal  re- 
sponsibility of  the  owners  is  equally  available  to  both  classes  of  lienors, 
except  in  the  case  of  bankrupt  owners;  and  in  that  case  there  is  no  su- 
perior equity  in  mere  damage  liens  as  such. 

Only  the  case  of  The  Aline  remains.  1  W.  Rob.  111.  In  that  casea 
Russian  schooner,  having  by  her  own  fault  damaged  a  British  bark  in 
the  English  channel,  put  into  Cowes,  and  was  repaired,  upon  the  master's 
agreement  to  execute  a  bottomry  bond  for  the  expense.  The  schooner 
being  libeled  in  admiralty  for  the  previous  collision,  and  attached  and 
sold,  Dr.  Lushington  held  that  the  damage  claimant  was  entitled  to 
Hhe  value  of  the  ship  prior  to  repair,  as  against  the  man  who  had  made 
the  repairs  without  knowledge  of  the  outstanding  lien;  and  that  the 
damage  claimant  was  also  entitled  to  the  value  of  such  repairs  as  were 
made  after  the  arrest  of  the  vessel  and  while  she  was  in  the  custody 
of  the  court.  That  adjudication,  therefore,  involved  no  question  of  the 
rank  of  prior  bottomry  or  supplies,  but  of  subsequent  bottomry  only. 
In  the  course  of  the  decision,  some  observations  were  made  o&tter,  as 
respects  the  relation  of  a  prior  mortgagee  or  bottomry  bondholder  to  the 
owner  of  another  vessel  acquiring  a  lien  for  a  subsequent  collision.  These 
remarks  are  no  doubt  valuable,  as  suggestions  from  so  high  an  author- 
ity; but  they  do  not  have  the  weight  of  an  adjudication,  since  that  ques- 
tion was  not  before  the  court.  It  was  not  a  subject  of  argument  or  of  re- 
view, and  has  in  fact  never  been  adjudicated,  so  far  as  I  can  ascertain,  in 
the  English  courts. 

As  respects  a  prior  mortgagee  and  bottomry  holder,  two  reasons  were 
suggested  for  the  preference  of  the  subsequent  lienor  by  collision:  J%^, 
that  as  mortgages  and  bottomry  bonds  often  extend  to  the  whole  value 
of  the  ship,  if  the  ship  was  not  held  first  liable  for  the  damage  she  occa« 
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sioned,  the  person  receiving  an  injury  might  be  wholly  without  remedy, 
especisdly  where  the  damage  was  done,  as  in  that  case,  by  Sk  foreign  vessel, 
and  the  only  available  redress  was  by  proceeding  against  the  ship;  aeo- 
end,  because  the  damage  claimant  had  no  option  to  exercise,  while  the 
creditor  on  bottomry  or  mortgage  had.  The  latter  had  an  alternative  to 
deal  with  the  ship  or  not;  the  former,  none.  The  risk  of  the  bottomry 
creditor  could  be  covered  by  the  premium  he  might  demand.  Upon 
this  second  ground,  Benedict,  J.,  in  the  collision  case  of  The  Pride  of  the 
Ocean y  7  Fed.  Rep.  247,  postponed  the  prior  bottomry. 

These  special  reasons  fall  far  short  of  suggesting  any  general  rule  giving 
a  preference  to  all  torts,  i.  e.,  to  qaaai  torts  growing  out  of  the  negligent 
execution  of  contracts.  No  such  general  rule  is  hinted  at.  On  the  con- 
trary, the  chief  reasons  suggested  would  exclude  all  liens  arising  from 
torts  growing  out  of  negligence  in  the  execution  of  contracts,  and  all  claims 
by  persons  dealing  witti  the  offending  ship;  since  the  relations  of  the  par- 
ties in  all  these  latter  cases  are  as  voluntary  as  in  the  case  of  the  creditor 
by  bottomry.  They  are  accompanied  by  the  same  option  and  alterna- 
tive, whether  to  deal  with  the  ship  or  not.  The  inferior  status  of  the 
mortgage  creditor  has  since  been  repeatedly  adj  udicated ;  but  upon  grounds 
wholly  inapplicable  to  bottomry,  or  to  any  other  strictly  maritime  lien. 
The  E.  M.  McChemeyy  8  Ben.  150, 159, 160;  The  Granite  State,  1  Spr.  277; 
The  CharloUe  VanderbUty  19  Fed.  Rep.  219;  The  J.  L.  Pendergast,  ante, 
717. 

As  between  bottomry  and  a  lien  in  favor  of  another  vessel  and  cargo 
for  damage  by  collision,  surely  the  mere  fact  that  the  prior  lien  is  large 
is  no  reason  for  degrading  its  rank,  although  it  may  constitute  one 
ground  of  remitting  the  creditor  to  a  personal  action  against  the  owner, 
upon  the  principle  of  marshaling  securities,  where  the  circumstances 
justify  that  course;  but  that  is  not  a  question  of  the  legal  rank  of  the 
liens.  Nor  have  I  ever  been  able  to  perceive  in  the  mere  difference  of  a 
voluntary  and  an  involuntary  relation  of  the  parties  to  the  negligent 
ship  a  satisfactory  ground  for  postponing  a  prior  bottomry  lien.  A  lien 
being,  while  it  lasts,  in  the  nature  of  a  proprietary  right, — a  jus  in  re, — : 
should  not  be  impaired,  or  postponed  to  subsequent  rights,  except  upon 
some  laches  of  the  lienor,  or  upon  some  clear  and  undoubted  equity  in 
favor  of  the  later  claimant.  Such  an  equity  clearly  arises  from  subse- 
quent services  or  expenditures  that  operate  for  the  protection  of  the 
prior  interests.  This  principle,  and  the  obligations  of  diligence  in  en- 
forcing liens  after  a  reasonable  period,  lie  at  the  basis  of  nearly  all  the 
discriminations  in  the  ranking  of  liens.  But  a  subsequent  damage  lien 
is  of  no  benefit  to  prior  interests.  Nor  is  there  any  laches  in  the  bot- 
tomry creditor's  permitting  the  ship  to  complete  her  voyage.  The  very 
object  of  the  bottomry  lien  is  for  that  purpose.  The  law  encourages  the 
lender  on  bottomry  to  take  this  security,  because  otherwise  the  voyage 
must  be  broken  up,  and  the  interests  of  vessel  and  cargo  sacrificed.  For 
his  loan  the  law  promises  him  a  lien  and  satisfaction  out  of  the  ship  at 
the  close  of  the  voyage.     Where,  then,  is  the  equity  of  depriving  him 
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of  that  lien  on  account  of  the  subsequent  fault  of  the  ship  towards  other 
vessels  to  which  the  bottomry  creditor  owes  no  duty,  and  which  he  has 
not  injured?  If  it  could  be  fairly  held  that  the  bottomry  creditor  acted 
as  a  '^ind  of  co-proprietor  in  the  ship,  and  sent  her  out  to  commit  pos- 
sible damage  to  others,  and  was  therefore  afifected  by  her  faults,  the 
equity  against  the  bottomry  holder  would  be  dear ;  but  no  such  ground 
is  suggested  in  The  Aline.  It  is  contrary  to  other  English  cases ;  and, 
since  the  case  of  The  Frank  O,  Fowler^  17  Fed.  Rep.  658,  in  this  cir- 
cuit, it  cannot  be  here  maintained. 

The  case  of  different  lienors  for  damages  by  collisions  on  successive 
voyages  is  much  stronger  in  this  regard.  The  considerations  favoring  a 
postponement  of  the  earlier  to  the  later  lien  in  such  a  case  were  forcibly 
presented  by  my  predecessor  in  the  case  of  The  Frank  G.  Fowler,  8  Fed. 
Rep.  331.  Upon  appeal,  however,  those  considerations  were  not  ap- 
proved by  Mr.  Justice  Blatchpord,  (17  Fed.  Rep.  658,)  and  it  was  held 
that  the  first  lienor,  not  being  chargeable  with  laches,  did  nothing  to 
waive  his  lien ;  and  that  as  the  last  lien  stood  in  no  relation  of  benefit 
to  the  first,  there  was  nothing  in  the  mere  fact  of  the  second  tort  to 
postpone  the  lien  arising  out  of  the  first.  Both  liens  in  that  case  arose 
from  negligence  in  the  execution  of  voluntary  contracts  of  towage.  If 
any  equity  could  arise  against  a  lienor  for  permitting  a  vessel  to  depart, 
it  was  more  apparent  in  the  latter  case;  because  the  prior  lienor  had  at 
least  some  opportunity  to  arrest  the  vessel,  and  nothing  in  law  prevented 
his  doing  so;  while  a  bottomry  creditor  could  not  possibly  arrest  the 
vessel  before  she  sailed,  the  very  object  of  the  lien  given  him  being 
to  expedite  her  departure  on  the  credit  and  lien  of  the  bottomry.  To  de- 
prive him  of  his  lien,  or  to  postpone  it  in  case  of  insufficiency,  for  a  sub- 
sequent tort  of  the  ship,  is  to  punish  him  for  no  fault  of  his,  and  would 
deny  him  „  without  any  corresponding  advantage,  the  benefits  of  the  lien 
guarantied  to  him  for  his  advances. 

The  suggestion  that  the  bottomry  lender  may  cover  his  risk  by  the 
premium  exacted  seems  to  me  insufficient.  He  may,  indeed,  by  special 
contract,  insure  the  vessel,  even  against  a  liability  for  negligent  damage 
to  another  vessel;  but  this  only  puts  him,  in  this  respect,  on  a  presum- 
tive  equality  with  the  owner  of  the  vessel  injured ;  since  all  vessels  are 
usually  insured  against  perils  of  the  seas,  which  include  collision  by  the 
fault  of  others.  So  universal  is  the  practice  of  maritime  insurance  that, 
looking  for  a  general  rule  in  the  administration  of  justice,  all  vessels  may 
be  regarded  as  insured  against  damage  by  collision  owing  to  the  negli- 
gence of  others.  Practically,  therefore,  the  question  is  reduced  to  a  ques- 
tion between  the  bottomry  creditor  on  one  vessel  and  the  insurers  of  the 
other  vessel.  In  this  aspect,  the  relation  of  each  to  the  collision  is 
equally  voluntary ;  for  the  insurer  of  the  ship  injured  receives  his  pre- 
mium constructively,  in  contemplation  of  the  precise  coUisio^i  that  oo 
curs.  He  has  assumed  that  risk,  and  been  paid  for  doing  so.  As  be- 
tween such  insurers  and  the  bottomry  creditor,  or  the  insurers  of  the 
bottomry  creditor,  who  are  usually  the  real  parties  in  interest  in  the  lit- 
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igation,  I  see  no  reason  why  the  bottomry  lien  should  be  postponed. 
The  one  prior  in  time  being  without  laches  or  fault,  and  not  benefited 
by  the  subsequent  lienor,  is  entitled  to  his  prior  right. 

The  maritime  law,  as  embodied  in  the  codes  of  the  principal  maritime 
nations  from  the  marine  ordinance  of  Louis  XIV.,  downward,  not  only 
gives  no  support  to  the  doctrine  that  damage  liens  are  entitled  to  a  prior- 
ity over  liens  ex  contractu^  but  affords  abundant  evidence  to  the  contrary. 
In  the  ordinance  of  1681,  the  damage  claims  of  merchant  freighters  were 
ranged  in  the  last  rank,  below  the  liens  of  seamen  or  material-men  that 
accrued  during  the  voyage  or  prior  to  departure.  Express  mention  of 
damage  from  collision  is  found  in  comparatively  few  of  the  modem  codes; 
but,  wherever  found,  it  is  placed  last  in  the  whole  order  of  privileges. 
It  is  so  in  the  Code  of  Germany,  arts.  757,  772 ;  in  the  Belgian  law  of 
August  24,  1879,  art.  4,  §  17;  in  the  Norwegian  Code,  arts.  79,  101. 
The  new  Italian  Code,  §  661,  makes  the  demand  a  charge  on  the  ship, 
but  apparently  after  all  other  privileges,  (section  675.)  In  the  French 
Projet  de  1867,  specific  provision  was  made  for  damage  interests  arising 
from  collision,  and  they  were  placed  last;  namely,  in  the  fifteenth  rank. 

The  justice  of  this  low  rank  of  coUision  claims,  as  a  general  rule,  seems 
to  me  obvious;  since  injury  from  collision  by  the  faults  of  other  vessels 
is  one  of  the  ordinary  risks  of  navigation.  *  As  such,  it  is  insurable,  and 
is  usually  covered  by  insurance.  All  vessels,  by  the  premiums  paid  for 
insurance,  contribute  to  pay  for  such  losses;  and  the  underwriters,  upon 
a  deficiency  of  proceeds  to  pay  all  the  claims  upon  a  vessel,  should  there- 
fore rank  after  other  claimants,  who  are  not  thus  covered,  or  capable  of 
being  similarly  protected.  Many  of  the  maritime  codes  of  Europe,  like 
that  of  France,  give  no  special  privilege  upon  the  ship  for  damages  by 
collision.  Redress  is  obtained  by  suit  against  the  master  and  owner, 
who  are  held  for  the  whole  damage,  except  upon  the  surrender  of  the 
value  of  the  ship  and  freight,  taking  no  account  of  any  lien  arising  «c  con- 
tractu. Valin,  Comm.  L.  3,  T.  7,  art.  10;  Emerigon,  1 ,  418;  5  Desjardins, 
Droit  Com.  Mar.  93. 

For  these  reasons  I  should  hesitate  long,  in  a  case  not  presenting  any 
additional  grounds  for  the  equitable  marshaling  of  remedies,  before  ac- 
cording any  preference  to  a  collision  lien  over  a  lien  for  bottomry,  or  for 
necessary  supplies,  which  hold  the  same  rank  as  bottomry.  But,  how- 
ever the  relative  rank  of  collision  liens  may  be  ultimately  determined,  I 
find  nowhere  in  the  general  maritime  law  any  countenance  to  a  priority 
of  liens  for  mere  quad  torts,  such  as  negligence  in  the  execution  of  con- 
tracts.' The  relative  rank  of  such  liens  in  the  judgment  of  the  general 
maritime  law  is  sufficiently  indicated  by  the  place  assigned  to  one  of  the 
most  frequent  and  important  of  this  class  of  torts,  namely,  that  arising 
from  the  loss  or  injury  of  the  shipper's  goods  by  the  fault  of  the  ship. 
The  rank  of  such  claims  is  expressly  determined  by  a  great  number  of 
codes,  from  the  ordinance  of  1681  downward.  It  is  mentioned  in  almost 
every  modern  code,  and  in  every  case  has  a  lower  rank  than  wages,  bot- 
tomry, or  necessary  supplies  for  the  voyage.  French  Code  de  Com.  art. 
191,  §  11;  German  Code,  art.  772,  §  4;  Netherlands  Code,  §  313,  subd. 
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10;  Italian  Code,  §  674,  8ubd.  11;  and  numerous  others,  including  the 
Codes  of  Belgium,  Spain,  Portugal,  the  Argentine  Republic,  Egypt,  Chili, 
and  Brazil,  referred  to  by  Desjardins  in  Droit  Com.  Mar.  vol.  1,  p.  292, 
§§  166-158. 

None  of  these  codes,  so  far  as  I  can  ascertain,  make  any  express  men- 
tion of  damage  sustained  by  a  vessel,  or  her  cargo,  when  in  tow  of  an- 
otlier,  and  where,  as  in  this  case,  the  damage  has  happened  through  the 
fault  of  the  tug.  But  it  is  plain,  I  think,  that  the  rights  of  the  tow  and 
of  her  cargo-owners,  as  against  the  tug,  or  as  against  any  lienor  of  the  tug, 
are  no  greater  than  would  exist  if  the  property  damaged  were  actually 
on  board  the  tug.  Where  the  tow  is  completely  under  the  control  and 
management  of  the  tag,  the  case,  as  respects  the  point  under  considera- 
tion,'is  perfectly  analogous  to  injury  of  cargo  on  board  the  guilty  ship. 
The  owners  of  the  tow,  in  engaging  towage,  voluntarily  put  the  tow  in 
charge  of  the  tug  as  completely  as  the  cai^o-owner  does  his  goods  when 
he  puts  them  on  board.  His  implied  security  is  the  value  of  the  vessel 
as  she  is,  with  no  right  to  postpone  prior  maritime  lienors  who  are  not 
guilty  of  laches  or  fault.  The  same  rank  in  order  of  preference  should 
therefore  be  assigned  to  injuries  to  the  tow  as  to  injuries  to  goods  on 
board  the  ofifending  vessel;  and  this,  as  we  have  seen,  is  posterior  to  liens 
for  supplies,  where  no  laches  exists. 

In  the  absence  of  any  controlling  authority,  or  of  any  sound  reason 
for  a  different  rule,  this  almost  universal  law  of  the  maritime  world  should 
be  followed  as  the  undoubted  expression  of  what  is  most  just  and  equi- 
table; and,  as  no  laches  is  imputable  to  Horre  in  respect  of  his  claim  for 
supplies  to  the  tug,  the  decision  in  the  case  of  The  Qrapeshot^  «upra,  should 
be  adhered  to,  and  his  claim  allowed  a  priority  over  the  damage  liens. 

The  insurers,  the  li^belants  in  the  second  of  the  above  cases,  have  no 
greater  rights  than  the  owners  of  the  cargo  insured.  Phosnix  Ins.  Co.  v. 
Erie  &  Western  Tramp.  Co,,  117  U.  S.  312,  6  Sup.  Ct.  Eep.  750,  1176; 
The  Bristol,  29  Fed.  Rep.  867,  870.  Both  had  early  knowledge  of  all  the 
facts.  The  proof  leaves  no  doubt  that  the  insurers  were  in  fact  waiting  on 
the  action  of  Putnam,  the  original  libelant.  Their  libel  was  not  filed 
until  after  the  decision  in  his  favor  upon  the  merits  of  the  stranding. 
The  insurers  and  the  libelant  Putnam  will  therefore  share  ratably  in  the 
residue,  after  payment  of  the  claims  of  the  material-men  to  the  extent 
above  allowed. 

Decrees  may  be  entered  accordingly. 
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Shaver  v.  Hardik  and  others. 

(Oireuit  CaurU  If.  2>.  I(noa,  C.  D.    May  8,  1887.) 

Removal  of  Cause — CinzKNsinp— Forkclosuke. 

8.,  a  citizen  of  Iowa,  filed  a  petition  In  an  Iowa  court  against  H.  ft  Sons, 
one  of  whom  was  a  citizen  of  Iowa«  and  the  sheriff,  to  enjoin  foreclosure  of  a 
chattel  mortgage.  The  sale  having  been  iBnJoined,  H.  &  Sons  filed  a  cross-pe- 
tition for  the  foreclosure  of  the  mortgage,  making  defendants  the  Iowa  cor- 
poration that  had  executed  the  mortgage,  and  an  Indiana  corporation,  and  an 
Illinois  company  that  had  garnished  the  mortgagee.  The  Indiana  and  Illi- 
nois companies  removed  the  case  to  the  United  States  court.  Held  that,  the 
real  subject  of  litigation  being  the  right  to  foreelpse  the  mortgage,  no  sepa- 
rable controversy  existed,  and,  as  one  of  the  complainants  was  a  citizen  of  the 
same  state  as  some  of  the  defendants,  the  suit  was  not  removable.  . 

In  Equity.     On  inotipn  to  remand. 
C.  E.  Alhrokey  for  complainant. 
(?.  L,  Johnson  and  B'^  <k  Blocks  for  interveners. 
■  J,  F.  Dimcombe,  for  defendants. 

Shiras,  J.  The  complainant,  W.  T.  Shaver,  at  the  June  term,  1886, 
of  the  circuit  court  of  Hardin  county,  filed  a  petition  for  an  injunction 
against  G.  Hardin  &  Sons  and  W.  C.  Wilcox,  for  the  purpose  of  restrain- 
ing a  sale  of  personal  property  covered  by  three  mortgages,  which  had 
been  placed  in  the  hands  of  Wilcox  as  sheriff,  for  the  purpose  of  hav- 
ing the  property  sold  on  behalf  of  C.  Hardin  &  Sons.  Of  these  par- 
ties W.  T.  Shaver,  the  complainant,  and  J.  D.  K.  Smith,  one  of  the 
firm  of  Hardin  &  Sons,  as  well  as  the  sheriff,  were  citizens  of  Iowa. 
The  sale  of  the  mortgaged  property  by  the  sheriff  having  been  enjoined, 
the  mortgagees,  Hardin  &  Sons,  filed  a  cross-bill  praying  a  decree  for  the 
foreclosure  of  the  mortgages,  and  to  this  bill  the  Shaver  Wagon  Com- 
pany, by  whom  the  mortgages  were  executed,  the  Indianapolis  Wheel 
C>>mpany,  Kelly,  Maus  &  Co.,  and  others  were  made  defendants.  The' 
Indianapolis  Wheel  Company,  the  members  of  which  were  citizens  of 
the  state  of  Indiana,  and  Kelly,  Maus  &  Co.,  who  were  citizens  of  the 
etate  of  Illinois,  filed  petition  for  removal  of  the  cause  into  the  federal 
court  J  and,  the  state  court  having  granted  the  order  of  removal,  the 
named  defendants  have  in  this  court  filed  cross-bills,  attacking  the  va- 
lidity of  the  several  chattel  mortgages  held  by  C.  Hardin  &  Sons.  A 
motion  to  remand,  filed  by  C.  Hardin  &  Sons,  now  presents  the  ques- 
tion whether  this  court  has  jurisdiction  of  the  cause. 

The  real  subject  of  litigation  is  the  question  of  the  right  to  foreclose 
the  chattel  mortgages  held  by  C.  Hardin  &  Sons.  Upon  this  issue  the 
affirmative  is  upon  C.  Hardin  &  Sons,  of  which  firm,  one  member,  J.  D. 
K.  Smith,  was.  when  the  suit  was  commenced  and  when  the  petition  for 
removal  was  filed,  a  citizen  of  the  state  of  Iowa.  Of  the  defendants,  W., 
T.  Shaver  and  the  mortgagees  the  Shaver  Wagon  Company,  are  and 
Tere,  when  the  suit  was  brought,  citizens  of  Iowa.  As  between  these 
parties,  it  is  clear  that  the  cause  was  not  removable,  because  one  of  the 
v.SOF.no.ll— 51 
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complainants  was  and  is  a  citizen  of  the  same  state  with  the  defendants 
named.  The  other  defendants  were  made  parties  because  they  had  gar- 
nished C.  Hardin  &  Sons,  and  were  questioning  the  validity  of  the  mort- 
fages  as  against  creditors.  The  object  and  purpose  of  the  cross-petition 
led  by  C.  Hardin  &  Sons  was  to  establish  the  validity  of  the  chattel 
mortgages,  and  their  right  to  foredoae  the  same  against  all  the  defend- 
ants. The  cause  of  action  in  favor  of  C.  Hardin  &  Sons  is  one  and  in- 
divisible, and  the  fact  that  the  defendants  may  have  several  and  distinct 
defenses  does  not  import  into  the  case  separable  controversies.  The  case 
falls  within  the  principle  recognized  in  Mddity  Ins.  Co.  v.  HwnimgUm^ 
117  U.  S.  280,  6  Sup.  Ct.  Rep.  733,  and,  following  the  rule  therein  an- 
nounced, it  must  be  held  that  this  court  has  not  jurisdiction,  and  the 
motion  to  remand  must  be  sustained. 

Love,  J.,  concurs. 


TuGMAN  t?.  National  S.  S.  Co.* 
{Circuit  Court,  E,  D,  New  York.    March  34, 1887.) 

CtosTS— Removed  Cause— Continued  Prosecution  in  State  Court— Rbvsbsal 
BY  United  States  Supreme  Court— Application  for  Stay  Pending  Pay- 
ment OP  Costs. 
Plaintiff  having:  brought  suit  in  a  state  court,  defendant  offered  a  proper 

getition  and  bond  for  the  remoTal  of  the  cause  to  the  courts  of  the  United 
tates.  Notwithstanding  this,  the  suit  was  prosecuted  in  plaintiff's  favor  to 
the  court  of  appeals  of  the  state  of  New  York,  from  which  a  writ  of  error  was 
taken  to  the  United  States  supreme  court.  This  held  that  the  state  courts 
had  no  Jurisdiction  after  the  filing  by  defendant  of  the  petition  and  bond  for 
removal,  gave  costs  in  that  court  to  the  defendant,  and  remanded  the  suit  to 
the  state  court,  with  instructions  to  accept  the  bond,  *'and  proceed  no  further 
in  the  suit. "  The  mandate  did  not  authorize  the  state  court  to  award  costs. 
Thereafter  tlie  state  court  awarded  costs  to  defendant,  which  not  being  paid, 
this  application  was  made  by  defendant  to  stay  proceedings  in  this  court 
until  the  payment  by  plaintiff.  Held  that,  while  it  seems  that  the  state  court, 
under  these  circumstances,  had  no  authority  to  award  costs,  the  application 
for  a  stay  being  in  the  discretion  of  the  court,  and  the  proceedigs  not  hav- 
ing been  vexatious  in  any  way,  and  the  highest  court  of  the  state  having 
held  that  plaintiff  was  right  in  continuing  his  proceedings  there,  this  court 
would  not,  under  such  circumstances,  grant  a  stay,  and  plaintiff  might  con- 
tinue his  action  on  payment  to  defendant  of  the  costs  awarded  in  the  supreme 
court  of  the  United  States. 

In  Admiralty. 

James  R,  Garmichad,  for  libelant, 

John  Clietwood,  for  defendant. 

Benedict,  J.  This  is  an  application  by  the  defendant  for  a  stay  of 
further  proceedings  in  this  cause  until  the  plaintiff  shall  pay  the  defend- 
ant cerUiin  costs.     These  costs  accrued  under  the  following  circumstances: 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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The  actioii8  were  originally  commenced  in  the  supreme  court  of  this  state 
in  the  year  1875.  The  defendant,  being  entitled  so  to  do,  duly  pre- 
sented to  the  state  court  a  petition  and  bond  as  required  by  law  to  re- 
move the  cause  to  this  court,  notwithstanding  which  the  state  court  pro- 
ceeded with  the  cause,  and,  after  a  hearing  on  the  merits,  gave  the  plain- 
tiff a  judgment  against  the  defendant  for  the  sum  of  $4,324.13.  This 
judgment  the  court  of  appeals  of  the  state  upheld.  But,  a  writ  of  error 
having  been  issued  in  the  supreme  court  of  the  United  States,  that  court 
reversed  the  action  of  the  state  court,  and  held  all  the  proceedings  in  the 
state  court,  subsequent  to  the  filing  of  the  petition  and  removal  bond,  to 
be  void,  upon  the  ground  that  the  jurisdiction  of  the  state  court  abso- 
lutely ceased,  and  the  jurisdiction  of  this  court  immediately  attached, 
on  the  filing  of  the  petition  and  bond.  1  Sup.  Ct.  Hep.  58.  The  su- 
preme court. also  ordered  that  the  plaintiff  in  error  recover  against  the 
defendant  in  error  $108.34,  for  its  costs  in  that  court,  and  have  execu- 
tion therefor;  and  ordered  that  the  cause  be  remanded  to  the  supreme 
court  of  the  state,  with  instructions  to  accept  the  bond  tendered  by  the 
plaintiff  in  error  for  the  removal  of  the  cause,  and  proceed  no  further  in 
the  cause.  A  mandate  to  that  effect  was  therefore  issued  to  the  supreme 
court,  upon  the  receipt  of  which  the  supreme  court  accepted  the  bond 
and  proceeded  to  reverse  the  judgment  which  had  been  entered  by  the 
supreme  court  in  favor  of  the  plaintiff,  "with  costs  to  the  defendant  to 
be  taxed,"  and  ordered  that  judgment  be  entered  accordingly.  Theren- 
after  the  said  court,  uj^^n  motion  of  the  defendant,  awarded  the  defend- 
ant, in  addition  to  the  taxable  costs,  an  extra  allowance  of  $500,  and  on 
November  8,  1884,  entered  up  its  judgment  in  favor  of  the  defendant^ 
against  the  plaintiff,  for  the  taxable  costs  and  extra  allowance,  amount* 
ing  in  all  to  the  sum  of  $1,206.30.  These  costs  not  having  been  paid, 
and  the  plaintiff,  being  insolvent,  now  seeking  to  proceed  with  the  cause 
in  this  court,  the  defendant  applies  to  have  further  proceedings  in  this 
court  stayed  until  the  plaintiff  pay  the  costs  for  which  judgment  was  en- 
tered against  him  by  the  supreme  court  of  the  state  in  November,  1884. 
I  do  not  think  it  so  clear  as  the  defendant  supposes  that  a  distinction 
can  be  drawn  between  this  case  and  the  case  of  Penrose  v.  Penrose,  de- 
cided by  this  court,  and  reported  in  1  Fed.  Rep.  479.  The  defendani 
contends  for  a  distinction,  because,  as  he  asserts,  in  this  case  the  state 
court,  in  awarding  costs  and  an  extra  allowance,  were  acting  under  the 
mandate  issued  by  the  supreme  court  of  the  United  States.  But  the 
difficulty  is  that  the  mandate  contains  no  direction  to  the  state  court  to 
award  costs.  On  the  contrary,  the  mandate  directs  the  court  to  accept 
the  removal  bond,  and  "proceed  no  further  in  the  cause."  It  may  be 
that  when  a  state  court,  within  its  jurisdiction,  reverses  its  judgment 
upon  the  mandate  of  the  supreme  court  of  the  United  States,  it  may. 
when  reversing  its  judgment,  in  compliance  with  a  direction  of  the  su- 
preme court,  give  costs  to  the  plaintiff  in  error.  But  it  does  not  follo\i 
that  the  state  court  can  award  costs  to  the  plaintiff  in  error  without  9 
mandate  to  the  effect,  when,  as  held  by  the  supreme  court  in  this  case, 
every  order  in  the  state  court  subsequent  to  the  filing  of  the  removal  />e 
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tition  and  bond  is  coram  non  judice.  As  it  seems  to  me,  at  least  ihfi 
mandate  of  the  supreme  court  to  that  effect  was  necessary  to  enable  the 
state  court  to  give  costs  to  the  plaintiff  in  error  in  this  case;  and  indeed 
such  is  the  view  taken  by  the  defendant  in  argument,  for  the  authority 
conferred  by  the  mandate  of  the  supreme  court  is  greatly  relied  on.  But 
the  mandate  says,  "accept  the  bond,  and  proceed  no  further." 

In  Clerks  v.  Harwood,  3  Dall.  342,  relied  on  by  the  defendant,  the  su- 
preme court  itseK  allowed  the  costs  in  the  state  court.  That  was  not  done 
by  the  supreme  court  in  this  case.  McKnight  v.  Oraig^s  Adm^r,  6  Cranch, 
183,  is  not  an  authority  here,  for  here  the  supreme  court  did  not  direct 
the  court  below  to  enter  judgment  for  the  plaintiff  in  error,  but  only  to 
proceed  no  further  in  the  case. 

The  language  in  Riddle  v.  MandemUe^  6  Cranch,  86,  where  it  is  said, 
"the  court  below  is  always  competent  to  award  costs  in  an  equity 
suit  in  that  court,"  is  not  authority  for  holding  here  that  the  state 
court  is  competent  to  award  costs  in  a  suit  not  in  that  court.  But 
whatever  may  be  the  conclusion  as  to  the  effect  of  the  action  taken  by 
the  state  court  after  the  receipt  of  the  mandate  of  the  supreme  court, 
there  is  another  ground  upon  which,  as  it  seems  to  me,  this  action  should 
be  denied.  The  ord^r  here  asked  for  is  within  the  discretion  of  the 
court.  Courts,  in  the  exercise  of  a  sound  discretion  and  for  the  purpose 
of  mitigating  the  effect  of  vexatious  proceedings,  when  costs  incurred  in 
former  proceedings  have  not  been  paid,  and  are  not  collectible,  will  stay 
further  proceedings  until  such  costs  be  paid.  Cut  the  proceedings  in 
this  case  cannot  be  held  to  have  been  vexatious  in  any  aspect.  As  to  the 
demand  itself,  the  state  court,  supposing  it  to  have  jurisdiction,  gave 
judgment  for  the  plaintiff.  And  as  to  the  continuing  of  proceedings  in  the 
state  court  after  receipt  of  the  removal  papers,  not  only  the  supreme  court 
of  the  state,  but  also  the  court  of  appeals,  held  that  the  plaintiff  was 
right  in  continuing  his  proceedings  there.  In  such  a  case,  where,  merely 
because  of  the  inability  of  the  plaintiff,  it  appears  that  a  stay  of  proceed- 
ings will  in  fact  prevent  absolutely  and  without  right  of  appeal  the  en- 
forcement of  a  claim  held  by  the  courts  of  the  state  to  be  justly  due,  the 
court  cannot,  I  think,  in  the  exercise  of  a  proper  discretion,  grant  a 
stay.  The  costs  of  the  supreme  court  of  the  United  States,  which  the 
supreme  court  did  award,  are  different,  and  these  the  plaintiff  has  offered 
to  pay.  On  such  payment  being  made  an  order  will  be  made  denying 
the  stay  asked  for  by  the  defendant. 
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Osborne  &  Co.  v.  Barge  and  others. 
(CireuU  Court,  IT.  JD.  Iowa,  O.  2>.    May  8. 1887.) 

1.  Federal  Circuit  Court— Jurisdiction— CROss-BiLir—FoRECLOBURB. 

Where  a  circait  court  of  the  United  States  has  Jarisdiction  of  a  suit  to  fore- 
close a  chattel  mortgage,  it  may  entertain  a  cross-bill  in  such  suit,  filed  hy  a 
party  who  intervenes,  and  claims  to  be  the  owner  of  a  part  of  the  property, 
although  such  party,  by  reason  of  his  citizenship,  being  the  same  as  tnat  of 
defendant,  could  not  have  originated  the  suit. 

2.  Equity— Jurisdiction— Intervention— Ancillary  Suit. 

Where  a  suit  to  foreclose  a  chattel  mortgage  is  properly  cognizable  in  a 
court  of  equity,  a  party  who  claims  to  be  the  owner  of  a  part  of  the  property 
mortgaged  may  intervene  in  the  suit,  although  he  would  have  a  remedy  by 
action  at  law,  and  in  such  case  the  court  will  have  Jurisdiction  of  the  pro- 
ceeding in  his  behalf  as  ancillary  to  the  original  suit. 
8.  Sahb— Cross-Bill. 

In  such  a  case  the  party  claiming  the  property  need  not  have  put  his  claim 
into  judgment  before  filing  his  cross-bill,  as  he  already  has  sucn  an  interest 
in  the  property  as  will  enable  him  to  question  the  validity  of  the  mortgage. 

4.  Same— Intervention— Leave  of  Court. 

Where,  in  a  suit  in  equity  in  a  United  States  circuit  court  to  foreclose  a 
chattel  mortgage,  an  assignee  of  the  mortgagor  for  the  benefit  of  his  creditors 
files  a  cross-bill  averring  that  the  mortgage  is  a  fraud  on  creditors,  the  court 
may  entertain  the  proceeding,  although  he  did  not  obtain  leave  of  court  to 
file  his  bill. 

5.  Same— Cross-Bill— Judgment 

Where  parties  having  claims  against  the  mortgagor  file  a  cross-bill  in  a 
suit  to  foreclose  a  chattel  mortgage,  and  in  their  bill  fail  to  show  that  the  r 
claims  have  been  reduced  to  Judgment,  except  the  claim  of  one  of  them,  and 
set  up  an  assignment  for  the  benefit  of  the  mortgagor's  creditors,  and  aver 
that  the  mortgage  is  fraudulent  as  to  creditors,  a  demurrer  to  the  cross-bill 
will  be  sustained  as  to  the  parties  who  have  not  obtained  a  lien  on  the  prop- 
erty by  action  at  law. 

In  Equity. 

Bill  to  foreclose  mortgage.     Demurrers  to  cross-bill. 
Martin  &  Wambaugk  and  Wright  &  FomreHy  for  complainant. 
W.  J.  OovU  and  Kamrar  &  Boyer^  for  defendants. 

Shiras,  J.  The  bill  in  this  cause  was  filed  for  the  purpose  of  fore- 
closing a  mortgage  alleged  to  have  been  executed  by  the  firm  of  Barge 
&  King  to  secure  an  indebtedness  due  to  complainant,  a  corporation 
created  under  the  laws  of  the  state  of  New  York.  All  of  the  defendants 
named  in  the  bill  were  and  are  citizens  of  the  state  of  Iowa,  and  the 
amount  involved  exceeded  $2,500,  so  that  tiie  jurisdiction  of  this  court 
of  the  cause  presented  by  the  bill  is  unquestioned.  On  the  fifth  day  of 
February,  1887,  the  Thomas  Harrow  Company,  a  corporation  created 
under  the  laws  of  the  state  of  New  York,  filed  its  cross-biU,  having  pre- 
viously been  permitted  to  become  a  party  to  the  suit,  and  in  such  cross- 
biU  it  averred  that  certain  portions  of  the  property  claimed  to  be  subject 
to  the  lien  of  the  chattel  mortgage  in  favor  of  complainant  was  in  fact 
the  property  of  said  Thomas  Harrow  Company,  having  been  placed  in 
the  possession  of  Barge  &  King  under  a  written  agreement,  by  the  terms 
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of  which  the  title  remained  in  said  Thomas  Harrow  Company  until  pay- 
ment therefor  had  been  made.  To  this  cross-bill  the  complainant  de- 
murred, the  first  ground  being  that,  as  it  appears  upon  the  face  of  the 
record  that  the  Thomas  Harrow  Company  and  D.  M.  Osborne  &  Co., 
the  complainant  and  defendant  in  the  cross-bill,  are  alike  New  York 
corporations,  this  court  has  not  jurisdiction  of  the  X5ross-bill. 

As  already  stated,  the  jurisdiction  of  the  cause  of  action  presented  by 
the  original  bill,  and  of  the  parties  thereto,  cannot  be  and  is  not  ques- 
tioned. Having  acquired  full  and  complete  jurisdiction  of  the  original 
cause,  and  the  parties  thereto,  the  court  cannot  be  deprived  thereof  be- 
cause another  psLrty  obtains  leave  to  intervene  for  the  assertion  of  a  right 
to  the  property  which  is  the  subject  of  the  proceeding.  If  it  be  neces- 
sary for  the  protection  of  the  rights  of  a  third  party  that  he  be  heard  in 
the  cause  pending,  he  may  be  permitted  to  intervene,  even  though  the 
court  would  not  have,  by  reason  of  his  being  a  citizen  of  the  same  state 
with  complainant,  jurisdiction  over  an  original  proceeding  between  the 
same  parties.  Freeman  v.  Howe,  24  How.  450;  Krippendorfv.  Hyde,  110 
U.  S.  276,  4  Sup.  Ct.  Rep.  27;  Phelps  v.  Oaks,  117  D.  S.  236,  6  Sup. 
Ct.  Rep.  714. 

The  second  ground  of  demurrer  is  that  the  party  has  a  plain  and  ade- 
quate remedy  at  law,  and  therefore  a  court  of  equity  has  not  jurisdic- 
tion. This  principle  is  not  applicable  to  a  case  of  this  kind.  The 
original  cause,  L  e, ,  the  bill  to  foreclose  the  mortgage,  is  properly  cog- 
nizable in  a  court  of  equity.  This  court,  having  jurisdiction  of  the 
foreclosure  proceedings,  has  also  jurisdiction  to  entertain  the  application 
ol  the  harrow  company,  even  though  it*  be  true  that  the  company  might 
have  a  remedy  at  law.  The  proceeding  on  behalf  of  the  harrow  com- 
pany is  merely  ancillary  to  the  foreclosure  suit,  and,  as  it  is  necessary 
that  the  party  should  be  heard  for  the  protection  of  its  rights,  the  court 
has  jurisdiction  of  the  ancillary  proceedings  by  reason  of  its  jurisdiction 
of  the  original  cause. 

Asa  third  ground  of  demurrer,  it  is  averred  that  it  does  not  appear 
that  the  Thomas  Harrow  Company  has  such  an  interest  in  the  subject- 
matter  of  the  suit  as  entitles  it  to  be  heard,  because  it  does  not  appear 
that  its  claim  against  Barge  &  King  has  been  put  into  judgment.  The 
ordinary  rule  is  that  a  stranger — that  is,  one  without  interest — is  not 
permitted  to  question  the  validity  of  a  conveyance  or  transfer  of  property 
by  the  owner  thereof.  Hence  it  is  held  that  a  creditor,  who  has  no  lien 
or  right  to  a  lien  upon  the  property  of  his  debtor,  cannot  question  a  con- 
veyance of  the  debtor's  property.  To  do  so  he  must  obtain  a  lien,  or 
right  to  create  one,  by  procuring  a  judgment  and  proceeding  to  execu- 
tion. The  necessity  of  proceeding  to  judgment  and  execution  is,  how- 
ever, merely  to  create  such  an  interest  in  the  property  as  will  entitle  him 
to  question  the  validity  of  the  conveyance;  and  if  he  has,  by  other  means 
or  sources  of  title,  an  interest  in  the  property,  he  is  not  required  to  re- 
duce his  claim  to  judgment.  In  the  present  case  the  Thomas.  Harrow 
Company  claims  to  be  the  owner  of  part  of  the  property  included  in  the 
mortgage.     It  therefore  appears  that  it  has  an  interest  to  be  protected, 
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And  it  cannot  be  refused  a  hearing  on  the  ground  of  being  a  stranger  to 
the  controversy. 

It  is  also  stated,  as  ground  of  demurrer,  that  the  equity,  if  any,  of  the 
Thomas  Harrow  Company,  can  only  be  worked  out  through  the  equities 
of  the  defendants  Barge  &  King.  The  interest  and  ownership  of  the 
harrow  company  are  not  derived  firom  any  equities  in  favor  of  Barge  & 
King,  but  are  dependent  upon  the  independent  title  averred  to  exist  in 
that  company. 

There  is  also  filed  in  the  cause  a  cross-bill  by  Robert  Fullerton,  who 
avers  that  the  firm  of  Barge  &  King  executed  to  him  a  deed  of  general 
assignment  for  the  benefit  of  creditors,  and  that  he  has  accepted  such 
trust,  and  duly  qualified  as  assignee,  and  that  the  chattel  mortgage  sought 
to  be  foreclose<l  is  null  and  void,  but  forms  a  cloud  upon  the  title  of  the 
assignee,  to  remove  which  it  is  prayed  that  the  mortgage  be  declared 
void.  Complainant  objects  to  this  bill,  for  that  the  same  is  filed  with- 
out leave  of  court,  and  after  answer  filed,  and  solely  for  purposes  of  de- 
lay. It  is  apparent  from  the  entire  record  that  one  of  the  many  qu,es- 
tions  involved  is  betvveen  the  mortgagee  and  the  assignee,  and  it  is  not 
perceived  why  the  issue  presented  by  the  cross-bill  should  cause  any  de- 
lay in  the  disposition  of  the  cause.  In  fact,  the  real  issue  as  to  the 
validity  of  the  mortgage  must  be  disposed  of  in  determining  the  issues 
made  upon  the  origind  bill,  and  all  that  is  sought  by  the  cross-bill  is  an* 
affirmative  decree,  if  the  issue  is  found  in  favor  of  the  assignee.  If  the 
order  already  made  does  not  cover  leave  to  the  assignee  to  file  cross-bill, 
such  leave  is  now  granted,  and  the  objections  to  the  cross-bill  are  over- 
ruled. 

A  further  cross-bill  has  also  been  filed  on  behalf  of  A.  G.  McDonald, 
tlie  Dubuque  Brass  &  Metal  Company,  Hamilton  &  Amidown,  et  cd'.,  to 
which  a  demurrer  is  interposed.  It  is  not  shown  that  the  claims  of  these 
parties  have  been  reduced  to  judgment,  save  that  of  A.  G.  McDonald, 
and  the  cross- bill  sets  up  the  execution  of  the  .assignment  to  Fullerton, 
and  avers  that  the  mortgage  is  void  as  to  the  other  creditors. 

It  not  appearing  that  the  parties  other  than  A.  G.  McDonald  have  ex- 
hausted their  legal  remedies,  and  having  no  lien  or  right  to  a  lien  upon 
the  property  in  dispute,  the  demurrer  must  be  sustained,  so  far  as  the 
cross-bill  is  based  upon  the  claims  of  the  parties  other  than  A.  G. 
McDonald. 
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WooNSOGKET  RuBBEB  Co.  and  others  v.  Falley  and  others. 
{GvrcuU  (hurt,  D.  Indiana.    March,  1887.) 

ASSIGNMBNT  FOB  BENEFIT  OP  CREDITORS— PBEFBRENCEB— INSOLVENCY. 

In  Indiana,  notwithstanding  Rev.  St.  1881,  §  2«62,  providing  that  thereafter 
all  assignments  made  by  debtors  in  embarrassed  or  failing  circumstances,  ex- 
cept general  assignments  of  all  their  property,  in  trust,  for  the  benefit  of  all 
X^eiibonafide  creditors,  should  be  deemed  fraudulent  and  void,  such  debtors 
may  still  prefer  their  creditors  by  confession  of  judgment,  or  by  selling,  mort- 
gaging, or  pledging  their  property;  but  an  assignment  by  a  partnership  of  all 
the  firm  assets,  preferring  certain  creditors,  is  neither  a  sale,  a  mortgage,  nor 
a  sale  in  the  nature  of  a  mortgage,  and,  at  the  suit  of  an  unpreferred  creditor, 
will  be  declared  to  be  an  assignment  for  the  equal  benefit  of  all  creditors.^ 

In  Equity. 

De  Witt  Wallace,  Harris  &  Oandns,  and  Wm.  J.  Manning j  for  complain- 
ants. 

Oqffroth  &  Stvart^  H.  W.  ChmCy  and  Mr.  Adams,  for  defendants. 

Gresham,  J.  On  the  third  day  of  January,  1887,  Joseph  D.  Falley 
and  William  F.  Hoes,  partners  in  business  as  manufacturers  of  boots 
and  shoes  at  La  Fayette,  Indiana,  under  the  firm  name  of  Falley  & 
Hoes,  executed  a  written  instrument,  whereby  they  bargained,  sold, 
transferred,  and  assigned  to  James  B.  Falley,  in  trust,  all  their  partner- 
ship property,  of  every  kind,  including  choses  in  action,  for  the  benefit 
of  specified  creditors.  After  specifically  describing  the  property,  and 
the  debts  to  be  paid  out  of  its  proceeds,  the  instrument  declares  that — 

**This  sale  and  transfer  is  made  upon  the  conditions  following;  that  is  to 
say:  The  said  James  B.  Falley  shall  take  immediate  possession  of  the  prop- 
erty hereby  transferred,  and  proceed  to  the  collection  of  the  notes  and  accounts 
aforesaid,  and  shall  proceed  to  convert  said  property  into  cash  by  sale  or  other- 
wise, and,  if  he  shall  deem  best,  manufacture  the  said  material  on  hand  into 
boots  and  shoes,  and  then  sell  the  same.  The  said  James  B.  Falley  sbaU  sell 
and  dispose  of  the  said  property  hereby  transferred  in  such  manner  as  to  him 
shall  be  deemed  most  advantageous  to  the  trust  hereby  created,  and  the  said 
James  B.  Falley  shall  apply  the  proceeds  arising  from  the  collection  of  said 
notes  and  accounts,  and  from  the  sale  of  said  property — FiraU  to  the  pay- 
ment of  the  expenses  attending  the  execution  of  the  trust  hereby  created; 
second,  to  the  payment  and  discharge  of  the  indebtedness  hereinbefore  enu- 
merated, upon  which  the  said  James  B.  Falley  &  Co.  are  liable  as  surety;  and, 
third f  to  the  pro  rata  payment  and  discharge  of  the  other  indebtedness  of 
the  said  Falley  &  Hoes  hereinbefore  enumerated.  In  the  event  of  any  sur- 
plus remaining  in  the  hands  of  the  said  James  B.  Falley,  either  of  money  or 
pr\)perty,  after  the  payment  of  said  indebtedness,  the  same  shall  be  paid  or 
turned  over  to  the  said  firm  of  Falley  &  Hoes." 

This  suit  is  brought  by  part  of  the  creditors,  not  preferred,  against  Fal- 
ley Sr-  Hoes,  the  assignee,  and  the  preferred  creditors. 

The  firm  was  insolvent.  The  preferred  debts  amounted  to  $78,000, 
and  the  unpreferred  debts  to  $100,000  or  more.     The  bill  prays  for  a 

ifiee  note  at  end  of  case. 
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deicree  declaring  that  the  assignment  inured  ia  the  benefit  of  all  creditors 
of  the  firm  under  the  assignment  laws  of  Indiana,  and  that  the  trust  be 
executed,  and  the  property  or  its  proceeds  distributed  ratably  among  all 
creditors ;  or,  if  the  court  shall  hold  that  the  instrument  cannot  be  so 
treated,  that  it  be  declared  void  as  a  hindrance  and  delay  tq  creditors; 
that  a  receiver  be  appointed  to  take  possession  and  control  of  the  prop- 
erty; and  for  such  other  relief  as  is  consistent  with  equity.  Although 
the  deed  does  not  in  terms  convey  all  the  firm  assets,  the  proof  shows 
that  it  does ;  and  obviously  it  was  not  the  intention  that  all  the  creditors 
should  share  ratably  in  the  proceeds  of  the  assets. 

The  first  question  that  arises  is,  can  the  deed  be  treated  as  a  general 
assignment  under  the  statute,  for  the  benefit  o^  all  the  firm  creditors, 
when,  in  fact,  it  was  intended  to  be  for  the  benefit  of  only  part  of  them? 

The  legislature  of  Indiana  passed  a  general  assignment  law  in  1859, 
the  first  section  of  which  reads: 

**  Any  debtor  or  debtors  in  embarrassed  or  failing  circumstances  may  make 
a  general  assignment  of  all  his  or  their  property,  in  trust,  for  the  benefit  of 
all  his  or  their  bona  fide  creditors,  and  all  assignments  hereafter  made  by 
such  person  or  persons  for  such  purposes,  except  as  provided  for  in  this  act, 
shall  be  deemed  fraudulent  and  void."     Rev.  St.  §  2662.  ^ 

This  statute  is  the  only  restriction  upon  the  common4aw  right  of  an 
insolvent  debtor  in  Indiana  to  prefer  one  or  more  creditors  to  the  exclu- 
sion of  all  others.  Creditors  may  still  be  preferred  in  this  state  by  con- 
fession of  judgment,  or  by  selling,  mortgaging,  or  pledging  property. 
An  assignment,  however,  by  which  a  debtor  vests  in  a  trustee  all  his 
property  for  the  benefit  of  all  or  only  part  of  his  creditors,  is  neither  a 
sale,  a  mortgage,  nor  a  sale  in  the  nature  of  a  mortgage.  Such  an  in- 
strument absolutely  appropriates  the  property  thus  conveyed,  beyond 
the  control  of  the  debtor,  to  the  payment  of  his  debts.  No  title,  legal 
or  equitable,  remains  in  him;  and  the  trustee  is  required  to  preserve  Sie 
property,  and  administer  upon  it  under  the  direction  of  the  court.  It 
is  so  far  in  the  custody  of  the  law  that  executions  cannot  be  levied  upon 
it,  as  in  the  case  of  mortgaged  property.  Qrvhhs  v.  Morris^  103  Ind. 
166,  2  N.  E.  Rep.  579;  Stale  v.  Beryokii'Zl  Mo.  500;  Oraw  v.  Bearddey, 
68  Mo.  435;  Burrill,  Assignm.  §6. 

Falley  &  Hoes  assigned  aU  their  firm  property  to  a  trustee  for  the 
satisfaction  of  part  of  their  debts  in  full.  This  was  in  violation  of  the 
spirit  and  purpose  of  the  statute.  It  was  to  prevent  insolvent  debtors 
from  assigning  their  property,  in  whole  or  in  part,  to  trustees  other  than 
for  the  equal  benefit  of  all  creditors,  that  the  statute  was  passed.  If  a 
failing  debtor  may  assign  to  a  trustee  all  his  property  for  the  benefit  of 
one  or  more  creditors,  to  the  exclusion  of  all  others,  and  then  quit  bus- 
iness, the  statute  has  little,  if  any,  practical  force. 

In  Tk(mp9on  v.  Parker^  83  Ind.  96,  the  third  paragraph  of  the  com- 
plaint averred  that  the  Parkers,  an  insolvent  firm,  conveyed  their  prop- 
erty to  Kent  by  a  deed  absolute  on  its  face,  but  with  a  secret  agreement 
that  he  should  sell  the  property,  and  apply  the  proceeds  to  satisfy  credi- 
tors, and  pay  the  surplus  back  to  the  Parkers,  which  was  a  fra\id  upon 
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the  plaintiffs,  who  were  also  creditors.     In  sustaining  this  paragraph, 
the  court  say: 

"From  the  facts  stated  in  the  third  paragraph  of  the  complaint,  the  con- 
clusion is  inevitable  that  Kent  took  the  title  to  the  propei-ty  of  the  Parkers  as 
a  purchaser,  not  for  his  own  benefit,  but  in  trust  to  pay  out  of  its  proceeds 
some  of  their  creditors,  and  return  to  them  the  surplus,  if  any.  It  is  not 
stated  in  this  paragraph  that  the  Parkers  were  indebted  to  Kent,  and  the  only 
consideration  for  the  transfer  of  the  property  was  his  agreement  to  pay  some 
of  their  creditors  to  the  exclusion  of  others,  and  return  to  them,  after  remu* 
nerating  himself  for  his  trouble,  the  surplus.  Upon  the  facts  stated,  he  can- 
not be  regarded  as  a  purchaser  in  his  own  right.  Equity  would  regard  him, 
under  the  circumstances,  as  a  trustee,  holding  for  the  benefit  of  tlie  creditors 
named  in  the  agreement  as  the  parties  to  be  paid.  But  the  purpose  being  to 
prefer  by  this  voluntary  assignment  a  portion  of  the  assignors'  creditors  to 
the  exclusion  of  others,  the  transaction,  under  the  act  of  1859,  must  be  held 
fraudulent  and  void. " 

It  was  squarely  held  in  this  case  that  a  conveyance  by  an  insolvent 
debtor  of  property,  in  trust,  for  the  benefit  of  only  part  of  bis  creditors, 
was  within  the  statute,  and  in  violation  of  its  provisions;  and,  although 
the  case  was  criticised  in  Orubbs  v.  Morris^  supra,  it  was  not  expressly 
overruled. 

Deasar  v.  Fidd,  99  Ind.  548,  is  relied  on  as  authority  that  the  instru- 
ment in  controversy  is  a  sale,  or  a  sale  in  the  nature  of  a  mortgage.  It 
was  held  in  that  case  that  an  insolvent  debtor  max  prefer  a  creditor,  by 
selling  to  him  all  his  property;  and  in  other  cases  the  same  court  has  held 
that  if  a  creditor  secures  a  lien  by  a  mortgage,  a  judgment,  or  by  execu- 
tion, on  real  or  personal  property  before  an  assignment  is  made,  such  lien 
will  be  protected.     In  Ghnibbev.  Morris^  svpra^  the  court  say: 

"When  a  debtor  in  failing  circumstances  makes  an  assignment  for  the  ben- 
efit of  all  his  creditors,  he  cannot  prefer  one  or  more  creditors,  but  must  place 
all  of  them  on  an  equality.  *  *  *  The  statute  is  undoubtedly  intended  to 
secure  an  equal  distribution  of  the  debtor's  property  among  all  his  creditors." 

Some  of  the  cases  cited  by  counsel  for  the  defendants  grew  out  of  trans- 
actions or  assignments  prior  to  the  statute  of  1859,  and  tiherefore  have  no 
bearing  upon  the  present  controversy. 

In  Henderson  v.  Pierce,  9  N.  E.  Rep.  449,  a  debtor  in  embarrassed  and 
failing  circumstances  made  an  assignment  of  all  his  property  to  a  trustee 
for  the  benefit  of  all  his  creditors,  with  directions,  however,  that  part 
of  his  creditors  be  first  paid  in  full.  After  construing  this  instrument  as 
an  assignment  within  the  meaning  of  the  statute  the  court  say: 

*' When  it  is  apparent  from  the  whole  scope  and  tenor  of  a  deed  of  assign- 
ment that  a  debtor  in  embarrassed  and  failing  circumstances,  in  good  faith,  in- 
tends to  resort  to  the  assignment  law,  and  has,  in  pursuance  of  such  purpose, 
made  an  assignment  of  ail  his  property  for  the  benefit  of  all  his  creditors,  but 
in  carrying  out  such  purpose  has  introduced  into  the  deed  requirements  which, 
while  not  in  conflict  with  some  express  provisions  of  law,  and  do  not  require 
that  such  provision  of  the  law  be  disregarded,  are  nevertheless  constructively 
invalid,  such  assignment,  if  not  actually  fraudulent,  will  stand,  while  the  in- 
valid requirements  or  stipulations  will  be  nullified,  and  controlled  by  opera- 
tion of  the  statute  governing  voluntary  assi^rnments." 
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Under  a  statute  in  Missouri,  substantially  like  the  Indiana  statute,  the 
supreme  court  of  the  former  state,  in  the  cases  already  cited,  held  that 
if  an  embarrassed  or  failing  debtor  conveyed  or  assigned  his  property  in 
trust  for  the  benefit  of  only  part  of  his  creditors,  the  instrument  should 
be  construed,  under  the  statute,  to  be  an  assignment  of  his  entire  estate  for 
the  equal  benefit  of  aU  his  creditors;  and  decisions  of  the  circuit  court 
of  the  United  States  in  the  Sixth  circuit  are  in  harmony  with  this  rul- 
ing. Martin  v.  Hausman^  14  Fed.  Rep.  160;  Dahlman  v.  Jacobs,  16  Fed. 
Rep.  614;  KeUog  v.  Richardamy  19  Fed.  Rep.  70;  Clapp  v.  DiUman,  21 
Fed.  Rep.  15;  Perry  v.  (hrby,  Id.  737;  Kerbs  v,  Emng,  22  Fed.  Rep. 
693.  These  federal  decisions,  and  the  decisions  of  the  Missouri  court, 
are  referred  to  in  Henderson  v.  Pierce,  supra,  and  commended,  if  npt  ex- 
pressly approved. 

Preferences  by  insolvent  debtors  in  favor  of  one  or  more  creditors,  to 
the  exclusion  of  all  others,  are  not  regarded  with  favor  by  courts  of 
equity,  and,  in  view  of  the  latest  utterances  of  the  supreme  court  of  In- 
diana, iGilbert  v.  McCorkle,  11  N.  E.  Rep.  296,]  I  feel  free  to  hold  that 
the  assignment  by  Falley  &  Hoes  to  J.  B.  Falley,  although  not  so  in- 
tended, was  in  legal  effect,  a  voluntary  assignment  of  all  their  property 
for  the  equal  benefit  of  all  their  creditors,  and  that  the  deed  of  assign- 
ment can  and  should  be  enforced  as  such. 

NOTE. 

PsBrsBBNOES  IN  AssiQNMBivTB  FOB  THE  BENEFIT  OF  Greditobs.  Ah  assignment  con- 
taining legal  preferences  will  not  be  held  void  as  a  fraudulent  conveyance,  and  an  in- 
tent to  defraud  creditors  will  not  be  presumed  from  such  an  assignment,  Bates  v.  Sim- 
mons, (Wis.)  22  N.  W.  Rep.  335;  and  a  declaration,  at  the  time  of  the  assignment,  of 
an  intention  to  file  subsequently  a  list  of  preferred  creditors,  will  be  presumed  to  mean 
an  intention  to  file  within  the  statutory  time  a  list  of  creditors  to  whom  preference  is 
permitted  by  law  to  be  given ;  and,  where  such  preferences  are  permitted,  Conlee  Lum- 
ber Co.  V.  Ripon  Lumber  Co.,  (Wis.)  29  N.  W.  Rep.  285,  the  fact  that  a  chattel  mort- 
gage given  to  prefer  certain  creditors  operates  incidentally  to  hinder  and  delay  other 
creditors  in  collectiTjg  their  debts  does  not  affect  the  security,  Hills  v.  Stockwell,  etc., 
Co.,  23  Fed.  Rep.  432.  The  same  is  true  where  the  statute  does  not  forbid  preferences, 
but  causes  them  to  operate  as  general  assignments  on  proper  proceedings  being  taken. 
J.  M.  Atherton  C^.  v.  Ives,  20  Fed  Rep.  894.  In  the  absence  of  legislation  forbidding 
it,  a  debtor,  if  guiltless  of  any  fraudulent  intent,  may  convey  his  property  so  as  to  give 
one  creditor  a  preference,  by  waj  of  either  payment  or  security,  over  another,  Carter  v. 
Rewey,  (Wis.)  22  N.  W.  Rep.  129,  even  if  he  is  in  failing  circumstances,  Scott  v.  Mo- 
Daniel,  (Tex.)  3  S.  W.  Rep.  291. 

In  the  absence  of  statutes  forbidding  preferences  in  assignments  for  the  benefit  of 
creditors,  such  preferences  are  valid,  but  they  have  been  forbidden  by  statute  in  CWi- 
fomia.  Wood  v.  Franks,  7  Pac.  Rep.  50;  Colorado^  Doggett,  B.  &  H.  Co.  v.  Herman,  Id 
Fed.  Rep.  812;  Campbell  v.  Colorado  C.  &  I.  Co.,  10  Pac.  Rep.  248;  Illinois,  Schroder  v. 
Walsh,  11  N.  E.  Rep.  70;  Mav  v.  First  Nat.  Bank.  10  N.  E.  Rep.  202;  Indiana,  Gilbert 
V.  McCorkle,  11  N.  E.  Rep.  296;  Henderson  v.  Pierce,  9  N.  E.  Rep.  449;  Redpath  v. 
Tutewiler,  Id.  911;  Grubbs  v.  Morris,  2  N.  E.  Rep.  679;  Imva^  Aulman  v.  Aulraan, 
32  N.  W.  Rep.  240;  Van  Patten  v.  Burr,  3  N.  W.  Rep.  624;  Gage  v.  Parry,  29  N.  W. 
Rep.  822;  Farwell  v.  Jones,  19  N.  W.  Rep.  241 ;  Missouri,  Martin  v.  Hausman,  14  Fed. 
Rep.  160;  Nebraska,  Nelson  v.  Gary,  19  N.  W.  Rep.  630;  Grimes  v.  Farrington,  26  N.  W. 
Kep.  618 ;  Pennsylvania,  Gallagher's  Appeal,  7  Atl.  Rep.  237 ;  Lake  Shore  Banking  Co.  v. 
Fuller,  1  Atl.  Rep.  731 ;  Texas,  Waterman  v.  Silberberg,  2  S.  W.  Rep.  578;  Fant  v.  Els- 
bury,  Id.  866;  Wisconsin,  Bradley  v.  Kroft,  19  Fed.  Rep.  295;  and  by  implication  in 
Kansas,  Tootle  v.  Cold  well,  1  Pac.  Rep.  329. 

-  These  statutes  do  not  invalidate  a  transfer  made  in  good  faith  in  liquidation  of  a 
debt,  or  as  a  security  therefor,  by  the  debtor's  not  contemplating  an  a8.signment  for  the 
benefit  of  his  creditors,  even  if  he  is  insolvent,  Bailey  v.  Johnson,  (Colo.)  12  Pac.  Rep. 
209;  Tootle  v.  Coldwell,  (Kan.)  1  Pac.  Rep.  329^;  Gilbert  v.  McCorkle,  (Ind.)  11  1^,  B. 
Kep.  296;  Schroder  v.  Walsh,  (111.)  Id.  70;  Gage  v.  Parry,  (Iowa,)  29  N.  W.  Rep.  822;  In 
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re  Gftzett,  (Minn.)  Id.  347;  Rollins  v.  Van  Baalen,  (Mich.)  23  N.  W.  Rep.  832;  CJarter  ▼. 
Rewey,  (Wis.)  22  N.  W.  Rep.  129;  Berry  v.  O'Connor,  (Minn.)  21  N.  W.  Rep.  840;  Mar- 
tin  V.  Hausman,  14  Fed.  Rep.  160;  Moline  Wagon  Oo.  v.  Ruramell,  Id.  155;  Smith  ▼. 
Craft,  12  Fed.  Rep.  856 ;  Scott  v.  McDaniel,  (Tex.)  3  8.  W.  Rep.  291 ;  Waterman  v.  Silber- 
berp:,  (Tex.)  2  8.  W.  Rep.  578 ;  Essex  Co.  v.  Lindsley,  (N.  J.)  3  Atl.  Rep.  891 ;  and  even  if  the 
creditor  was  aware  that  the  preference  would  defeat  the  collection  of  other  debts,  Ross 
y.  Sedgwick,  (Cal.)  10  Pac.  Rep.  400.  Such  transfers  are  valid  if  they  are  partial  assign- 
ments, Campbell  v.  Colorado  C.  &  I.  Co.,  (0)10.)  10  Pac.  Rep.  248;  or  if  they  do  not  in- 
clude all  the  debtor's  property.  Carson  v.  Byers,  (Iowa,)  25  N.  W.  Rep.  826 ;  CadwelFs 
Bank  v.  Crittenden.  (Iowa,)  23  N.  W.  Rep.  646.  Even  if  such  a  transfer  includes  all  the 
debtor's  property,  it  is  not  necessarily  a  general  assignment.  Aulnian  v.  Aulman, 
(Iowa,)  32  N.  W.  Rep.  241 ;  Waterman  v.  Silberberg,  (Tex.)  2  8.  W.  Rep.  578;  Weil  v. 
Polack,  postf  813.    The  debt  may  not  be  due,  Smith  v.  Oaft,  12  Fed.  Rep.  856;  and  the 

E reference  may  be  by  a  judgment,  Rollins  v.  Van  Baalen,  (Mich.)  23  Is.  W.  Rep.  332; 
[olberg  V.  Janray,  (Miss.)  2  South.  Rep.  168;  a  mortgage,  Aulman  v.  Aulman,  (Iowa,) 
32  N.  W.  Rep.  241;  Cadwell's  Bank  v.  Crittenden,  (Iowa,)  23  N.  W.  Rep.  646;  Careon 
V.  Byers,  (Iowa,)  25  N.  W.  Rep.  826;  Waterman  v.  Silberbere,  (Tex.)  2  S.  W.  Rep.  578; 
Tootle  V.  Coldwell,  (Kan.)  1  Pac.  Rep.  329;  Gage  v.  Parry,  (Iowa.)  29  N.  W.  Rep.  822; 
Carter  v.  Rewey.  (Wis.)  22  N.  W.  Rep.  129 ;  Berry  v.  O'Connor,  (Minn.)  21  N.  W.  Rep. 
840;  Martin  v.  Hausman,  14  Fed.  Rep.  160;  a  deed,  Scott  v.  McDaniel,  (Tex.)  3  8.  W. 
Rep.  291 ;  a  transfer  of  securities  or  choses  in  action.  Gage  v.  Parry,  (Iowa,)  29  N.  W. 
Rep.  822;  the  sale  of  personal  property,  Essex  Co.  v.  Lindsley,  (N.  J.)  3  Atl.  Rep.  391; 
or  the  payment  of  money.  It  may  be  made  by  a  husband  to  a  wife.  Hoes  v.  Boyer, 
(Ind.)  9  N.  E.  Rep. 427;  Leonard  v.  Green,  (Minn.)  24  N.  W.  Rep.  915.  The  creditor  may 
take  his  pay  in  money  or  x>roperty.  Fuller  Electrical  Co.  v.  Lewis,  (N.  Y.)  5  N.  B.  Rep. 
437.  But  in  case  of  sale  the  val  nation  must  be  fair.  Edwards  v.  Dickson,  (Tex.)  2  S.  W; 
Rep.  718;  The  Holladay  Case,  27  Fed.  Rep.  830;  Vemer  v.  McGhee,  (S.  C.)  2  8.  E.  Rep. 
V3. 

Even  if  the  debtor  is  contemplating  such  an  assignment,  such  a  transfer,  if  uncon- 
nected in  time  and  circumstances  of  execution  from  the  assignment,  is  not  invalid. 
Farrall  v.  Farnan,  (Md.)  5  Atl.  Rep.  622;  Gilbert  v.  McCorkle,  (Ind.)  11  N.  E.  Rep.  296; 
Fisher  v.  Syfere,  (Ind.)  10  N.  B.  Rep.  306;  Bierbower  v.  Polk,  (Neb.)  22  N.  W.  Rep.  698. 
The  preferred  creditor  may  be  the  assignee  of  the  assignment  subsequently  made.  Kel- 
son V.  Gary,  (Neb.)  19  N.  W.  Rep.  630.  The  interval  of  time  separating  the  transactions 
may  be  '*a  few  days,"  Sweetser  v.  Camp,  (Mich.)  29  N.  W.  Rep.  506;  or  tiyedays,  Stix  v. 
Sadler,  (Ind.)  9  N.  E.  Rep.  905.  The  assignment  may  be  made  on  the  day  following 
the  preferential  transfer,  In  re  Guyer.  (Iowa,)  29  N.  W.  Rep.  826;  Gilbert  v.  McCtorkle, 
(Ind.)  11  N.  E.  Rep.  296;  Bailey  v.  Kansas  Manufg  Co.,  (Kan.)  8  Pac.  Rep.  756;  Lake 
Shore  Banking  Co.  v.  Fuller,  (Pa.)  1  Atl.  Rep.  731 ;  or  on  the  same  day,  Farwell  v. 
Jones,  (Iowa,)  19  N.  W.  Rep.  241 ;  Nelson  v.  Gary,  (Neb.)  Id.  630 ;  even  within  an  hoar. 
Gage  v.  Parry,  (Iowa,)  29  N.  W.  Rep.  822.  The  fact  that  the  debtor  intended,  by  sepa- 
rating the  transactions,  to  evade  the  statute  forbidding  preferences,  will  not  render  the 
preference  a  part  of  the  assignment,  the  preferred  creditor  being  ignorant  of  the  debt^ 
or's  purpose,  Lake  Shore  Banking  Co.  v.  Fuller,  (Pa.)  1  Atl.  Rep.  731;  Appeal  of  Lake 
Shore  Banking  Co..  Id.  735;  nor  will  the  fact  the  preference  was  made  in  execution  of 
an  agreement  that,  in  case  the  debtor  became  embarrassed,  he  should  secure  the  preferred 
creditor,  In  re  Guyer,  (Iowa,)  29  N.  W.  Rep.  826. 

But  such  preferential  transfers,  even  in  cases  where  there  are  no  assignments  as  such, 
will  be  held  to  be  assignments  for  the  benefit  of  creditora  when  such  is  the  intention  of 
the  parties,  either  actual  or  presumed,  from  the  character  of  the  instrument,  Bonus  v. 
Carter,  (Neb.)  31  N.  W.  Rep.  381 ;  Martin  v.  Hausman,  14  Fed.  Rep.  160;  or  the  dream- 
stances  of  the  transaction,  Winner  v.  Hoyt,  (Wis.)  28  N.  W.  Rep.  380;  and  will  be  void 
againstcreditorsif  the  statutory  provisions  for  assignments  for  the  benefit  of  creditors 
are  not  complied  with.  Bonus  v.  Carter,  (Neb.)  31  N.  W.  Rep.  881. 

In  the  same  way,  such  transfers  made  in  connection  with  an  assignment  for  the  ben- 
efit of  creditors  will  be  construed  as  a  part  of  the  assignment  when  the  transactions  are 
simultaneous,  or  so  nearly  so  as  to  be  parts  of  the  same  transaction,  Doggett,  B.  A  H. 
Co.  V.  Herman,  16  Fed.  Rep.  812;  Preston  v. Spalding,  (111.)  10  N.  £.  Rep.  90S;  and  the 
purpose  is  to  evade  the  statute,  C/ampbell  v.  Colorado  C.  &  I.  Co.,  (Colo.)  10  Pac.  Rep. 
248 ;  and,  where  such  preferences  in  assignments  are  forbidden,  such  transfers  will  be 
void,  Preston  v.  Spalding,  (111.)  10  N.  B.  Rep.  903. 

Wh^e  preferences  are  permitted,  they  will  be  set  aside  in  cases  of  actual  or  presumed 
fraud,  as  where  an  insolvent  corporation  prefers  its  directors  or  managing  agent>  Lip- 
pincott  V.  Shaw  Carriaece  Ck).,  25  Fed.  Rep.  577 :  or  where  the  preference  was  in  execu- 
tion of  a  secret  agreement  that  the  debtor  should  secure  the  preferred  creditors  to  the 
exclusion  of  all  others  if  he  became  insolvent,  Smith  v.  Craft>  12  Fed.  Rep.  856. 

Such  transfers,  valid  under  the  state  law,  but  void  under  the  bankrupt  act,  are  void* 
able  only  in  favor  of  proceedings  in  bankruptcy.  Siuith  v.  Deidrlck,  (Minn.)  14  N.  W. 
Bep.  262. 
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Weil  and  others  v.  Polagk  and  others. 

(GireuU  Court,  E.  D.  Musauri,  E.  D.    May  0, 1887.) 

1.  AssioincENT  FOR  Behbfit  of  Cbbditoss— Pbefbbshces  bt  Confession  of 

JUBOMSNT. 

Under  Rev.  St  Mo.  1879,  g  8696,  antborizing  a  judgment  by  confesBion,  a 
confession  by  an  insolvent  debtor  of  Judgments  to  the  amount  of  60  per  cent, 
of  his  indebtedness,  not  followed  by  a  voluntary  assignment,  nor  made  in 
contemplation  of  one,  is  valid  although  it  operates  as  a  preference,  and  all 
the  debtor's  available  property  is  seized  to  satisfy  the  Judgments.^ 
8.  CSouRTs—JuBiSDiOTiON— Judgments  of  State  Coubt— Injunction. 

Where  an  insolvent  debtor  confessed  eight  Judgments  in  favor  of  certain 
of  his  creditors  in  a  state  court,  and  all  his  property  was  levied  upon  to  satisfy 
such  judgments,  and  a  bill  was  filed  in  the  federal  courts  on  behalf  of  his 
other  creditors,  asking  that  such  confessions  of  judgment  be  declared  a  gen- 
eral assignment,  within  the  meaning  of  Rev.  St.  Mo.  1879,  §  854.  for  the  bene- 
fit of  all  the  debtor's  creditors,  and  that  the  sheriff  who  had  possession  of  the 
property  under  executions  from  the  state  court  should  be  decreed  to  be  a 
general  assigned  or  trustee,  amenable  to  the  orders  of  the  court,  Tield,  that  the 
relief  asked  could  not  be  granted,  and  that  the  bill  must  be  dismissed. 

In  Equity.     On  demurrer  to  bill. 

The  Revised  Statutes  of  Missouri  of  1879  provide  (section  854)  that — 

"Every  voluntary  assignment  of  lands,  tenements,  goods,  chattels,  effects, 
and  credits,  made  by  a  debtor  to  any  person  in  trust  for  his  creditors,  shall  be 
for  the  benefit  of  all  the  creditors  of  the  assignor,  in  proportion  to  their  re- 
spective claims,  and  every  such  assignment  shall  be  proved  or  acknowledged 
and  certified  and  recorded  in  the  same  manner  as  is  prescribed  by  law  incases 
wherein  real  estate  is  conveyed." 

The  principal  provision  as  to  confessions  of  judgment,  referred  to  in 
the  opinion  of  the  court,  is  as  follows: 

'*Sec.  8696.  A  judgment  by  confession  may  be  entered  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  any  peraon  against  con- 
tingent liability  on  behalf  of  the  defendant,  or  both,  in  the  manner  herein 
prescribed." 

A,  Binswanger  and  Thomas  (7.  ReyndldSf  for  complainants. 
Krum  &  JonaSf  for  defendants. 

Thayer,  J.  From  the  averments  of  this  bill,  which  are  admitted  by 
the  demurrer,  it  appears  that  the  defendant  Joseph  M.  Polack,  being  in- 
debted to  a  large  amount  and  insolvent,  on  January  17,  1887,  executed 
eight  confessions  of  judgment  in  favor  of  his  co-defendants,  the  Commer- 
cial Bank  of  St.  Louis,  the  Merchants'  National  Bank  of  Omaha,  Moses 
Praley,  Philip  Gtoodhart,  P.  J.  Goodhart  &  Co.,  Alexander  Polack,  George 
Seeman,  and  J.  H.  Goodhart,  with  a  view  of  giving  them  a  preference 
over  his  other  creditors.  That  executions  were  immediately  issued  upon 
said  confessed  judgments,  under  which  the  entire  stock  in  trade,  fixtures, 

1  Respecting  preferences  in  assignments  for  the  benefit  of  oreditors,  see  WooiiSocket 
Bubb^  Co.  Y.  Falley,  atOe,  80S. 
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and  cboses  in  action  of  said  Polack,  and  also  a  leasehold  interest  in  the 
premises  occupied  by  said  Polack,  were  levied  n^n  by  the  defendant 
Henry  F.  Harrington,  he  being  sheriff  of  the  city  of  St.  Louis. 

The  plaintiffs  herein  (suing  in  behalf  of  themselves  and  all  other  cred- 
itors of  said  Polack)  file  this  bill,  wherein  they  pray  that  said  confessions 
.of  judgment  be  decreed  to  be  for  the  benefit  of  all  the  creditors  of  said 
Polack  in  proportion  to  their  respective  claims;  that  the  defendant  Har- 
rington may  be  decreed  to  be  the  custodian  for  all  said  creditors  of  the 
funds  realized  by  the  sale  under  the  executions  aforesaid;  and  that  he  be 
adjudged  to  hold  the  same  for  the  benefit  of  all  the  creditors  of  the 
defendant  Polack.  The  judgments  confessed  as  aforesaid  amount  to 
$48,083.  The  other  debts  of  said  Polack  aggregate  $50,000,  according 
to  the  averments  of  the  bill.  It  does  not  appear  that  the  defendant  Po- 
lack executed  a  general  assignment  under  the  laws  of  the  state  of  Mis- 
souri, unless  the  confessions  of  judgment  above  recited  are  construed  as 
being  in  effect  a  general  assignment. 

From  the  foregoing  statement,  it  will  appear  that  the  plaintiffs  in  this 
case  invoke  an  application  of  the  doctrine  announced  in  a  series  of  cases 
that  have  been  decided  by  the  United  States  circuit  court  for  the  districts 
of  Missouri,  beginning  with  the  case  of  Martin  v.  Haiisman,  14  Fed.  Rep. 
160,  and  ending  with  the  case  of  Elgin  Nat.  Watch  Co.  v.  Meyer ,  ante,  659, 
decided  by  Judge  Brewer  at  the  March  term,  1887,  of  the  United  States 
circuit  court  for  the  Eastern  district  of  Missouri. 

With  respect  to  the  line  of  decisions  above  referred  to,  it  may  be  re- 
marked that  the  case  of  Martin  v.  Hausman  involved  the  single  question 
whether  a  certain  instrument  was  a  chattel  mortgage  or  in  eSect  a  deed 
of  assignment,  within  the  fair  intent  of  the  Missouri  statute  concerning 
assignments.  By  the  instrument  in  question  in  that  case,  the  debtor 
disposed  of  all  of  his  property ;  it  passed  at  once  and  irrevocably  into 
the  custody  of  a  trustee,  to  be  forthwith  sold,  and  the  proceeds  applied 
to  the  liquidation  of  the  claims  of  two  creditors.  For  that  reason  the 
court  very  properly  held  that  the  instrument  was  not  merely  a  security 
for  a  debt;  that  it  did  more  than  to  create  a  lien  in  favor  of  the  creditor, 
with  a  right  of  redemption  in  the  debtor;  that,  in  point  of  fact,  it  was 
an  absolute  appropriation  of  all  the  debtor's  property  for  the  benefit  of 
two  creditors;  and  that,  being  an  instrument  of  such  character,  it  was 
clearly  distinguishable  from  a  mortgage,  and  should  be  classed  as  an  as- 
signment. That  decision,  however,  in  express  language  recognized  the 
right  of  a  debtor  in  Missouri,  though  insolvent,  to  prefer  a  creditor. 
The  only  limitation  imposed  upon  the  exercise  of  the  right  was  that  he 
could  not  give  a  preference  "by  an  instrument  conveying  the  whole  of 
his  property  to  pay  one  or  more  of  his  creditors,"  to  the  exclusion  of 
othens. 

.  The  next  case  of  importance  was  that  of  Olapp  v.  DiUfnan,  21  Fed  Rep. 
15,  737,  in  which  it  j^ppeared  that  the  debtor,  when  insolvent,  by  a  sin- 
e:le  conveyance  had  made  an  absolute  appropriation  of  aU  of  his  prop- 
erty Xo  thes  .payment  of  a  single  creditor.  The  case  was  clearly  within 
the  principle  of  Martin  v.  Hausman,  as  the  court  found  that  the  instru- 
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ment  was  not  intended  as  a  security  for  a  dd>t,  and  the  conveyance  was 
accordingly  decreed  to  be  an  assignment. 

Following  that  case  came  the  case  of  Clapp  v.  Nordmeyer^  25  Fed.  Rep. 
71,  which  case,  it  must  be  conceded,  enlarged  the  doctrine  of  the  pre> 
vious  cases.  In  the  Nordmeyer  Case  there  was  a  confession  of  judgment 
in  favor  of  one  creditor,  followed  on  the  same  day  (after  an  execution 
had  been  levied  on  the  bulk  of  the  debtor's  property)  by  a  general  as- 
signment executed  subject  to  the  lien  of  the  confessed  judgment.  The 
court  reached  the  conclusion  that  the  confession  of  judgment  and  the  as- 
signment were  merely  successive  steps  in  the  same  transaction,  and  that 
both  steps  were  taken  to  accomplish  but  one  purpose;  that  is  to  sa}^  an 
assignment  of  all  the  debtor's  property,  with  a  preference  in  favor  of  one 
creditor.  The  idea  which  underlies  this  decision  is  that  the  debtor  know- 
ingly sought  to  evade  one  of  the  provisions  of  the  voluntary  assignment 
act,  while  making  use  of  the  act  to  distribute  his  property  among  credit- 
ors. It  was  accordingly  held  that  all  of  the  debtor's  property  must  be 
ratably  distributed  among  his  creditors,  disregarding  the  lien  of  the  con- 
fessed judgment. 

Several  other  cases  were  cited  on  the  argument,  notably  Kdlog  v. 
Richardam,  19  Fed.  Rep.  70;  Ereand  v.  Yaegerman,  26  Fed.  Rep.  812; 
and  State  v.  Morse,  27  Fed.  Rep.  262.  Particular  stress  was  laid  on  some 
language  used  by  the  court  in  those  cases.  An  examination  of  them,  how- 
ever, satisfies  me  that  there  was  no  intent  on  the  part  of  the  court  to  ex- 
tend the  doctrine  now  invoked  beyond  the  limit  reached  in  Martin  v. 
Hausman,  and  particularly  in  Olapp  v.  Nordmeyer.  In  none  of  the  cases 
heretofore  referred  to  has  the  right  to  prefer  creditors  been  denied  to  a 
Missouri  debtor,  whether  he  be  at  the  time  solvent  or  insolvent.  In- 
deed, it  would  be  impossible  to  deny  such  right  in  this  state  without  ig- 
noring a  multitude  of  decisions  upholding  the  privilege.  The  most  that 
can  be  said  is  that  the  decisions  in  question  establish  the  rule  in  the 
federal  courts  that  if  a  debtor,  on  the  eve  of  a  business  collapse,  makes 
a  conveyance  of  the  whole  or  of  the  bulk  of  his  property  for  the  benefit 
of  one  or  more  creditors,  to  the  exclusion  of  others,  such  instrument  will 
be  held  to  be  an  assignment,  no  matter  what  the  debtor  or  his  creditor 
may  see  fit  to  call  it.  There  is  much  less  reason  for  denying  that  an  in- 
solvent debtor  has  the  right  to  confess  judgment,  even  though  it  may 
operate  as  a  preference.  That  right  in  this  state  rests  upon  an  express 
statute,  and  has  the  same  l^islative  sanction  as  the  prohibition  against 
preferences  in  a  voluntary  assignment.  Vide  Rev.  St.  Mo.  1879,  §§  3696- 
3698. 

And  inasmuch  as  men  rarely  confess  judgments,  unless  they  are  in- 
solvent in  the  sense  of  not  being  able  to  pay  debts  as  they  mature,  it  may 
well  be  assumed  that  the  legislature  had  in  contemplation  the  use  that 
would  be  made  by  insolvent  debtors  of  the  statute  concerning  confessions 
of  judgment  when  that  act  was  passed.  In  construing  the  two  statutes, 
that  is  to  say,  the  one  relating  to  judgments  by  confession,  and  the  one 
relating  to  voluntary  assignments,  it  is  the  plain  duty  of  the  court  to  so 
construe  them  that  both  may  stand  and  be  operative,  as  both  are  of  equal 
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authority.  Thus  fat  this  court  has  only  gone  to  the  extent  of  holding, 
with  respect  to  judgments  by  confession,  that  an  insolvent  debtor  who 
intends  to  and  does  in  fact  avail  himself  of  the  statute  concerning  assign- 
ments for  the  purpose  of  distributing  his  property  among  creditors,  will 
not  be  permitted  to  evade  its  just  provisions  against  preferences  by  a 
confession  of  judgment  executed  practically  at  the  same  moment  that 
an  assignment  is  executed,  and  for  no  other  purpose  than  to  defeat  the 
policy  of  the  assignment  act.  This  is  the  full  scope  of  the  decision  in 
Clapp  V.  NordmeyeTf  as  I  understand  it. 

In  the  case  now  under  consideration,  the  confessions  of  jiidgment  were 
not  followed  by  an  assignment,  nor  does  it  appear  that  the  debtor  contem- 
plated an  assignment  at  the  time  the  judgments  were  confessed.  There 
was  no  attempt  on  the  part  of  the  debtor  in  the  case  at  bar  (as  in  tlie 
Nordmeyer  Case)  to  use  the  provisions  of  one  statute  merely  for  the  pur- 
pose of  evading  the  provisions  of  another  statute,  and  for  that  reason  the 
cases  are  not  parallel.  The  bill  now  before  the  court  merely  shows  that 
an  insolvent  debtor  availed  himself  of  the  right  to  confess  judgment  which 
is  conferred  by  the  statutes  of  this  state,  (leaving  those  judgments  to  be 
enforced  in  the  mode  prescribed  by  law,)  and  that  he  exercised  such  right 
under  circumstances  that  must  have  been  contemplated  by  the  legislature. 
I  am  at  a  loss,  therefore,  to  discover  any  solid  ground  upon  which  this 
court  can  intervene  to  prevent  those  judgments  from  being  enforced  in 
the  usual  manner,  and  as  the  laws  of  the  st&te  contemplate. 
■  The  prayer  of  tiie  present  bill  is  certainly  anomalous,  in  that  it  asks 
the  court  to  decree  that  certain  judgments  regularly  obtained  in  the  state 
court  are  not  judgments,  but  instruments  of  an  entirely  different  charac- 
ter, and  in  that  it  asks  this  court  to  interfere  with  process  emanating  from 
the  state  court  for  the  enforcement  of  such  judgments,  and  to  declare  that 
the  sheriff  of  the  city  of  St.  Louis,  who  now  holds  funds  realized  upon 
execution  under  said  judgments,  is  merely  an  assignee  or  a  trustee  with 
respect  to  such  funds,  and  as  such  is  amenable  to  the  orders  of  this  oourt. 
The  prayer  of  the  bill  is,  in  my  judgment,  sufficient  to  condemn  it.  Pre- 
vious decisions  of  the  federal  courts  in  this  state  furnish  no  warrant  for 
the  claim  that  we  can  grant  the  relief  therein  demanded.  I  shall  accord- 
ii^ly  order  that  the  demurrer  be  sustained. 


»J.      ,    .   tO  '  ■ 
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Lamont  V.  Hotel  Men's  Mut.  Ben.  Ass'n. 

(OircuU  Court,  If.  D.  IlHnoii.    May  16, 1887.) 

Life  Insurance— Absionment— Insurable  Interest— Mutual  BsNiinT  Soci- 
ety, 

Where,  under  the  articles  of  association  and  by-laws  of  a  matnal  benefit  so- 
ciety, the  benefits  are  payable  to  the  person  designated  by  the  member  in  his 
application  for  membership,  or  by  his  last  will  and  testament,  it  is  competent 
for  such  member  by  his  own  act.  and  with  the  consent  of  the  company,  at  any 
time  before  his  death,  without  the  formalities  of  a  will,  to  make  a  transfer  of 
the  benefit  from  the  original  beneficiary  named  to  any  other  person  he  may 
select,  whether  the  person  so  selected  has  or  has  not  an  insurable  interest  in 
his  life.i 

In  Ekjuity. 

W.  C.  Asay  and  Charles  Ogden,  for  Lamont. 

John  Baldvm  and  BcUes^  Broughrruin  &  TtdUe^  for  Graft. 

Blodgbtt,  J.  This  is  a  suit  in  equity  to  recover  the  sum  of  $2,000 
upon  a  benefit  certificate  issued  by  the  defendant  to  one  John  P.  Hulett. 
The  defendant  company  is  a  corporation  organized  and  existing  under 
an  act  of  the  state  of  Illinois  entitled  "An  act  concerning  corporations," 
approved  April  18,  1872,  and  by  one  of  the  articles  of  the  association 
it  is  provided  as  follows: 

"Upon  positive  proof  of  the  death  of  any  member,  the  board  of  directors 
shall  order  an  appropriation  equal  to  two  dollars  for  each  member  then  on  the 
rolls  of  the  association,  unless  the  same  shall  exceed  1,000  members,  in  which 
case  the  amount  appropriated  shall  be  limited  to  the  sum  of  42,000,  and  shall 
pay  the  same  to  the  person  or  persons  previously  designated  by  the  deceased 
upon  his  application  for  membership  as  shown  by  the  books  of  the  associa- 
tion, or  as  ordered  b^  his  last  will  and  testament." 

The  proof  shows  that  Hulett  became  a  member  of  this  association  on 
February  3,  1888,  and  up  to  the  time  of  his  death,  which  occurred  Au- 
gust 11, 1885,  he  remained  a  member  in  good  standing.  In  his  appli- 
cation for  membership  he  designated  his  daughter,  Mary  A.  Lamont,  as 
his  beneficiary.  On  the  sixteenth  day  of  August,  1884,  he  designated 
Emily  R.  Graft  as  his  beneficiary  in  the  place  of  Mary  A.  Lamont;  and 
this  change  was  accepted  and  approved  by  the  board  of  directors  of  the 
association,  and  from  that  time  forward  the  name  of  Emily  R.  Graft  as 
the  beneficiary  of  this  member  was  carried  on  the  books  of  the  associa- 
tion. The  complainant  insists  that  the  change  was  void  and  inoperative; 
that  she  acquired  a  vested  right  to  the  benefit  by  virtue  of  Hulett's  orig- 
inal benefit  certificate;  and  tibat  the  assignment  and  transfer  of  the  ben- 
efit to  Mrs.  Graft  was  wholly  inoperative  and  void. 

Without  taking  time  to  discuss  the  large  number  of  cases  cited  by  each 
party  in  this  case,  it  is  sufficient  to  say  that  there  is  probably  a  conflict 

1  As  to  the  rights  of  an  assignee  of  an  insurance  policy,  when  the  assignee  has  no  in- 
surable interest  in  the  life  ot  the  insured,  see  Ruth  t.  Katterman,  (Pa.)  3  Atl.  Rep.  S35, 
and  note. 

v.SOF.no.ll— 52 
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of  authorities  upon  the  question  of  transferring  this  class  of  benefits  in 
voluntary  beneVolent  associations;  but  inasmuch  ajs,  under  the  articles  of 
association  and  by-laws  of  this  defendant,  the  benefits  are  payable  to  the 
person  designated  by  the  member  in  his  application  for  membership,  or 
by  his  last  will  and  testament,  it  seems  very  clear  to  me  that  it  was  com- 
petent for  Hulett,  by  his  own  act,  at  any  time  before  his  death,  without 
the  formality  of  a  will,  to  make  a  transfer  of  this  benefit  from  the  orig- 
inal beneficiary  named  to  any  other  person  he  might  select,  without  re- 
gard to  whether  the  person  had  or  had  not  an  insurable  interest  in  his 
life;  and  in  this  case,  the  transfer  having  been  made  by  Hulett  before 
his  death,  and  accepted  by  the  company,  and  carried  upon  their  books 
from  that  time  forward,  it  seems  to  me  the  transfer  became  operative, 
and  the  court  must  therefore  enforce  it.  As  Mrs.  Lament,  the  first  ben- 
eficiary named,  paid  nothing,  I  do  not  see  how  she  can  be  said  to  have 
acquired  any  vested  interest  in  the  benefit  fund  pertaining  to  Hulett's 
membership  which  would  prevent  Hulett,  at  any  time  before  his  death, 
from  changing  the  beneficiary  with  the  consent  of  the  defendant.  A  de- 
cree will  therefore  be  entered  dismissing  the  complainant's  bill  for  want 
of  equity,  and  directing  the  payment  by  the  principal  defendant  of  the 
benefit  fund  to  Emily  R.  Graft. 


United  States  v.  Rapp.* 
{OircuU  Court,  JV".  D.  Georgia.    March  Term,  1887.) 

1.  Post-Officb — Stealino  and  Embezzlh^g  Mail  Matter. 

A  letter  or  packet,  to  come  within  the  provisions  of  sections  5467  and  5469 
of  the  Revised  Statutes,  must  ^et  into  the  mail  in  some  of  the  ordinary  ways 
provided  by  the  postal  authorities,  and  become  fairly  and  reasonably  part  of 
the  **mail  matter,"  under  control  of  the  postal  department. 

2.  Same— "Dbooy." 

A  "decoy  or  test"  was  prepared  as  follows:  A  post-office  inspector  wrote 
a  letter,  placed  it  in  an  envelope,  sealed,  and  directed  it  to  a  fictitious  person, 
and  to  a  place  where  there  was  no  post-office;  then  wra{)ped  it  up  in  a  news- 
paper, and  inclosed  both  letter  and  paper  in  an  ordinary  newspaper  wrapper, 
said  wrapper  sealed,  and  properly  stamped,  and  directed  as  the  envelope  in- 
side. This  packet  was  then  banded  to  a  post-office  official,  to  be  placed  by 
him,  as  a  '* decoy  or  test,"  in  what  is  known  as  the  ** nixes  basket,"  a  recepta- 
cle for  apparently  worthless  and  unmailable  matter,  said  ** nixes"  to  be  opened 
and  examined  by  a  postal  employe,  who  was  to  send  any  letter  or  article  of 
value  found  therein  to  another  official,  to  be  forwarded  to  the  dead-letter  of* 
fice.  Held,  that  this  was  not  a  mailing  of  the  packet,  and  it  did  not  become 
"mail  matter,"  in  the  meaning  of  sections  5467,  5469,  Rev.  St. 
8.  Same. 

Such  packet,  so  placed  in  the  post-office,  and  in  the  "nixes  basket,"  U  "not 
intended  to  be  conveyed  by  mail, "  in  the  meaning  of  said  sections. 
,  4.  Same. 

For  an  employe  in  the  postal  service  to  destroy  the  packet  and  letter  so 
placed  in  said  "nixes  basket, "  and  to  appropriate  its  contents,  is  not  a  Tiola- 
tion  of  said  sections. 

>  Reported  by  Benj.  H.  Hill,  U.  8.  Atty.  , 
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5.  Same— iNTENnoK  of  Sendee. 

Section  5468.  Rev.  St.,  construed  to  cover  cases  where  mail  matter  has  been 
deposited  in  the  post-office  in  the  ordinary  way,  and  no  proof  is  admissible  as 
to  the  intention  of  the  party  sending  it. 

Indictment  under  section  5467,  for  destroying  letter,  embezzlement, 
etc. 

The  defendant  was  employed  in  the  post-office  at  Atlanta,  Georgia,  as 
distributing  clerk,  and  had  so  been  employed  for  years.  He  also  had 
charge  of  what  was  known  as  "nixes;"  the  term  "nixes"  being  inter- 
preted as  meaning  matter  received  in  the  post-office  which  could  not  be 
forwarded  through  the  mail  because  incorrectly,  insufficiently,  or  illegi- 
bly addressed,  or  addressed  to  points  where  there  was  no  post-office.  The 
evidence  showed  that  it  was  the  duty  of  the  employe  in  charge  of  the 
"nixes"  to  sort  them,  the  letters  to  be  sent  to  the  nixie  derk,  who  was 
to  forward  them,  unopened,  to  the  dead-letter  office,  the  packages  to  be 
opened,  and,  if  any  letters  or  articles  of  value  were  found  in  them,  to  be 
sent  to  the  nixie  clerk,  as  above. 

The  post-office  officials  had  received  complaints  of  the  loss  of  valuable 
letters,  probably  in  the  Atlanta  office.  In  order  to  find  out  where  the  loss 
occurred,  and  to  detect  the  guilty  employe,  Post-Office  Inspector  Henry 
Booth  prepared  a  decoy  or  test  letter.  This  letter  was  addressed  to  Miss 
Pattie  F.  Brooks,  La  Villa,  Florida,  the  name  and  postroffice  fictitious. 
In  this  letter  the  inspector,  after  marking  the  sanae  for  easy  identifica- 
tion, placed  one  dollar  treasury  note,  and  25  cents  in  silver  coin.  This 
letter  was  sealed  and  wrapped  up  in  a  newspaper,  and  both  letter  and 
paper  inclosed  in  an  ordinary  paper  wrapper.  On  the  paper  wrapper 
was  placed  two  cents  postage  in  addition  to  the  one  cent  postage  already 
on  the  wrapper.  The  ends  of  the  newspaper  extended  outside  the  paper 
wrapper,  and  had  the  appearance  of  being  simply  a  newspaper  prepared 
for  the  mail.  This  package  was  sealed,  and  addressed  as  the  letter  in- 
side. The  package  was  by  Mr.  Booth,  the  inspector,  delivered  to  Mr. 
Cabaniss,  superintendent  of  the  mailing  department  of  the  Atlanta  office. 
The  package  was  delivered  to  Mr.  Cabaniss  late  in  the  evening.  Suspi- 
cion had  been  directed  towards  the  defendant,  and  the  next  morning  after 
receiving  the  package  Mr.  Cabaniss  placed  it  in  the  "nixes  basket;"  this 
"nixes  basket"  being  a  receptacle  in  the  post-office  for  unmailable  and 
apparently  worthless  matter,  and  was  in  the  charge  of  the  defendant, 
whose  duty  it  was  to  open  said  packages,  and,  if  any  letters  or  valuable 
article  were  found  therein,  to  deliver  them  to  the  "nixes"  clerk.  The 
defendant  finished  his  work  at  the  nixes  basket,  and  went  to  dinner. 
Supt.  Cabaniss,  who  had  been  watching  the  defendant,  and  had  noticed 
certain  suspicious  actions,  at  once  went  to  the  nixes  basket.  He  found 
in  the  bottom  of  the  sack,  where  worthless  papers  were  to  be  placed, 
and  covered  up  by  papers,  the  pieces  of  the  letter  and  wrapper,  and  the 
newspaper  with  only  one  end  torn  oif,  the  letter  and  wrapper  torn  into 
small  pieces.  He  gathered  them  up,  and  took  them  to  the  inspector. 
When  the  defendant  returned  from  dinner  he  was  asked  by  Mr.  Cabaniss 
in  his  room,  where  the  inspector  was  waiting.     All  three  went  to  the  lat- 
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ter's  office,  and  there  defendant  was  shown  the  pieces  of  letter,  and  charged 
with  destroying  it,  and  taking  the  money.  He  at  first  denied  having 
the  money,  but  eventually  produced  it,  and  handed  it  to  the  inspector. 

This  was  the  evidence  for  the  government.  Defendant,  in  his  own 
behalf,  testified  that  he  did  not  intend  to  steal  the  money,  but  did  in- 
tend to  deliver  it  to  the  proper  official.  He  also  proved  previous  good 
character. 

On  the  conclusion  of  the  evidence,  counsel  for  defendant  asked  the 
court  to  direct  a  verdict  for  the  defendant.  The  grounds  for  such  re- 
quest are  fully  stated  in  the  opinion  of  the  judge. 

Benj.  H.  Hill,  U.  S.  Atty.,  for  the  United  States, 

GqrtreU  &  Ladson^  for  defendant. 

Neuman,  J.  Under  the  views  I  entertain  of  the  case,  the  intention 
of  the  defendant  in  destroying  the  letter  or  taking  the  money  is  imma- 
terial. The  question  is  whether  or  not  a  prosecution  can  be  maintained 
under  sections  5467  and  5469  of  the  Revised  Statutes  of  the  United  States, 
on  the  facts  as  shown  by  the  government.  The  indictment  in  this  case 
was  drawn  under  Section  5467,  but,  in  the  course  of  his  argument,  the 
district  attorney  claims  that  the  prosecution  may  be  maintained  under 
either  of  the  sections  named,  the  indictment  being  sufficient  under  both 
sections.  Section  5467  applies,  in  express  terms,  "to  persons  employed 
in  any  department  of  the  postal  service,"  and  section  5469  to  "any  per- 
son," and  probably,  by  its  terms,  to  every  person,  whether  connected 
with  the  postal  service  or  not.  Where  the  two  sections  state  the  same 
ofiense,  however,  and  that  ofiense  is  charged  against  a  person  employed 
in  a  department  of  the  postal  service,  it  should  be  considered  under  sec- 
tion 5467.  This  view  would  be  true  under  the  case  of  K  S,  v.  Marsdis, 
2  Blatchf.  108,  where  the  question  was  discussed. 

Both  of  these  sections  are  intended  to  protect  from  theft,  and  im- 
proper interference,  what  may  be  termed  "mail  matter;"  that  is  to  say, 
letters,  packets,  etc.,  received  for  transmission,  and  to  be  transmitted, 
by  post  to  the  person  to  whom  such  matter  is  directed.  This  packet, 
it  is  conceded,  was  placed  in  the  basket  spoken  of,  not  with  intention 
that  it  should  be  taken  through  the  post-office  and  delivered  to  any  per- 
son, but  with  the  intention  that  in  or  about  the  basket  where  it  was  so 
placed  it  should  be  torn  open  by  the  defendant,  or  some  other  employe 
having  like  duties.  It  was  not  received  in  the  post-office  in  any  of  the 
regular  ways  that  letters  or  packets  are  received.  It  was  not  to  be  taken 
anywhere,  and  delivered  to  any  person.  It  was  to  be  torn  open  where 
it  was  placed.  It  is  stated  for  the  government  that  the  envelope  inside 
the  package  should  have  gone  to  the  dead-letter  office ;  but,  if  this  is 
true,  I  do  not  think  it  changes  the  case  materially. 

It  is  cMmed  by  counsel  for  the  government  that,  under  the  facts  re- 
cited, the  language  of  the  sections  of  the  Revised  Statutes  named,  is 
broad  enough  to  cover  and  embrace  the  case.  He  claims  that  thid  case 
comes  especially  within  the  latter  part  of  section  5467,  which  reads  in 
this  way:   "Any  such  person  [that  is,  any  person  employed  in  any  de* 
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partment  of  the  postal  service]  who  shall  steal  or  take  any  of  the  things 
aforesaid  [among  which  are  pecuniary  obligations  of  the  government] 
out  of  any  letter,  packet,  bag,  or  mail  of  letters,  which  shall  have  come 
into  his  possession  either  in  the  regular  course  of  his  official  duties,  or 
in  any  other  manner  whatever,  and  provided  the  same  shall  not  have 
been  delivered  to  the  party  to  whom  directed,  shall  be  punished,"  etc.; 
and  he  lays  especial  stress  upon  the  language,  "or  in  any  other  manner 
whatever,"  descriptive  of  the  way  in  which  the  thing  stolen  shall  have 
come  into  his  possession.  It  is  argued,  in  reply,  that  the  language, 
"any  of  the  things  aforesaid,"  must  be  considered  in  connection  with  the 
language  in  the  early  part  of  the  section,  "  which  was  intended  to  be  con- 
veyed by  mail,"  etc.,  and  that,  no  matter  how  broad  a  construction  may 
be  given  to  the  statute  in  reference  to  the  manner  in  which  the  letter 
shall  come  into  his  possession,  still  it  must  be  a  letter  or  packet  "in- 
tended to  be  conveyed  by  mail."  Whether  this  latter  view  be  correct  or 
not,  and  it  has  much  force,  the  language,  "and  provided  the  same  shall 
not  have  been  delivered  to  the  party  to  whom  it  is  directed,"  which  im- 
mediate!/ follows  the  words,  "or  in  any  other  manner  whatever,"  would 
seem  to  require  the  same  construction  that  the  argument  of  defendant's 
counsel  would  require,  and  make  the*  section  refer  only  to  letters,  pack- 
ets, etc.,  received  to  be  delivered  by  mail. 

But  it  is  argued  for  the  government  that  section  5467  is  amplified 
when  construed  by  and  according  to  section  5468,  which  is  an  interpre- 
tation section.  I  do  not  think  the  package  in  this  case  is  such  a  "packet" 
or  "letter"  as  is  referred  to  therein.  But,  further,  it  seems  to  me  that 
this  section  was  intended  to  cover  cases  where  mail  matter  has  been  de- 
posited in  the  post-office,  or  branch  post-office,  in  the  ordinary  way; 
and  no  proof  is  accessible  as  to  the  intention  of  the  sender  or  person  so 
depositing  it,  and  to  make  it  a  legal  presumption  that  all  matter  thus 
deposited  was  "intended  to  be  conveyed  by  mail;"  and,  furthermore,  I 
do  not  believe  that,  under  this  section,  it  can  be  held  that  the  packet 
was  intended  to  be  conveyed  by  mail,  when  the  proof  in  this  case  for  the 
government  shows  that  there  was  no  such  intention,  but,  as  stated  above, 
that  the  intention  was  that  the  packet  should  be  torn  up  in  the  basket 
where  it  was  placed.  Therefore  I  do  not  believe  that  section  5467,  con- 
strued alone,  or  in  connection  with  and  as  interpreted  by  section  5468,  is 
violated  by  the  facts  in  this  case.  I  hardly  think  it  necessary  to  refer  to 
section  5469,  for,  if  this  case  can  be  maintained  at  all,  it  seems  to  me, 
it  must  be  under  section  5467,  the  terms  of  which  make  it  more  appli- 
cable to  the  facts  than  section  5469.  But  section  5469,  as  will  be  seen 
by  an  examination,  refers  in  terms  to  interference  with  or  stealing  "mail 
matter,"  and  my  opinion  is  that  this  package  claimed  to  have  been  opened 
by  defendant  was  not  "mail  matter,"  in  a  fair  interpretation  and  con- 
struction of  the  term.  It  was  not  even  in  the  mail.  It  was  placed  with 
a  lot  of  other  matter  that  had  been  thrown  aside  and  discarded  from  the 
mails  as  matter  which  could  not  be  conveyed  by  mail,  and  was  to  be 
destroyed. 

I  must  construe  the  language  of  this  criminal  statute  by  a  rule  of  law 
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that  is  axiomatic, — strictly  in  favor  of  the  defendant.  See  XT.  S.  v. 
Whittier^  6  Dill.  85,  and  cases  cited.  But,  construing  it  according  to  its 
fair  and  ordinary  meaning,  can  the  words  "mail  matter"  be  held  to  in- 
clude this  package?  I  think  not,  and  this  last  view  of  the  matter,  in 
my  opinion,  applies  to  both  of  these  sections.  As  stated  above,  I  think 
the  whole  of  this  law,  taken  together,  each  section  separately,  or  by 
paragraphs,  refers  to  mail  under  the  protection  of  the  government,  and 
the  postal  authorities  as  such.  I  do  not  hold  that  what  is  called  in 
the  testimony  in  this  case  a  "decoy"  or  "test"  letter,  or  the  contents 
thereof,  might  not,  when  regularly  mailed,  be  the  subject  of  embezzle- 
ment, and  punishable  under  these  sections.  But  I  think  it  should  get 
into  the  mail  in  some  of  the  ordinary  ways  provided  by  the  postal  au- 
thorities, and  become  fairly  and  reasonably  part  of  the  "mail  matter," 
under  control  of  the  postal  authorities. 

In  the  case  of  U.  S.  v.  GoUingham,  2  Blatchf.  470,  cited  by  the  district 
attorney,  it  was  held  that  the  fact  that  the  letter  mailed  was  a  decoy  letter 
would  not  prevent  it  being  the  subject  of  embezzlement.  But  it  appears 
that  the  letter  in  that  case  was  mailed,  and  presumably,  from  the  state- 
ment of  the  case,  regularly  mailed. 

Also  in  the  case  of  U.  S.  v.  JFbye,  1  Curt.  364,  it  appears  that  the  let- 
ter was  regularly  mailed.  The  judge  in  his  decision  uses  the  following 
language:  "This  letter  was  mailed  precisely  like  other  letters." 

The  case  of  U.  S.  v.  Whittier,  5  Dill.  35,  cited.above,  was  a  case  for  a 
violation  of  a  different  part  of  the  postal  laws,  but  the  opinions  of  Judges 
Dillon  and  Treat  are  interesting  in  this  connection  as  to  the  manner  in 
which  these  statutes  should  be  construed,  the  matter  of  decoy  letters 
being  also  discussed.  No  case  from  any  of  the  courts  of  the  United 
States  have  been  cited  upon  the  precise  points  made  in  this  case. 

Some  English  cases  have  been  referred  to  which  are  in  point.  In  the 
case  of  Queen  v.  Gardner,  1  Car.  &  K.  628,  it  was  held,  in  effect,  that 
the  embezzlement  of  a  decoy  letter,  or  its  contents,  was  not  stealing  a 
"post  letter,"  within  the  statute,  (1  Vict.  c.  36,)  but  the  taking  of  the 
contents  was  larceny.  This  case  was  subsequently  doubted  in  the  case 
of  Queen  v.  Young,  1  Denison,  Cr.  Cas.  198;  but,  under  this  case,  even 
a  decoy  letter  must  be  deposited  in  the  ordinary  way.  In  the  case  of 
Q^een  v.  Rathbone,  2  Moody,  Cr.  Cas.  242,  it  was  held  as  follows: 

"An  inspector  secretly  put  a  letter,  prepared  for  the  purpose,  containing  a 
sovereign,  among  some  letters  which  a  letter  carrier,  suspected  of  dishonesty, 
was  about  to  sort.  The  letter  carrier  stole  the  letter  and  sovereign.  Held, 
not  rightly  convicted  under  1  Vict.  31,  (36,)  §  26,  of  stealing  a  post-letter, 
such  letter  not  having  been  put  in  the  post  in  the  ordinary  way,  but  rightly 
convicted  of  larceny  of  the  sovereign  laid  as  the  property  of  the  postmaster 
general." 

In  the  case  of  Queen  v.  Shepherd^  25  Law  J.  1856,  (N.  S.)  Com.  Law. 
52,  last  division  of  volume,  the  head-notes,  which  give  the  facts  and  con- 
clusions of  the  court,  are  as  follows: 

"The  post-office  authorities,  having  suspicions  of  the  dishonesty  of  the  pris- 
oner, who  was  a  sub-sorter  of  letters  at  the  general  post-office,  London,  caused 
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a  letter  containing  marked  money  to  be  prepared,  directed,  sealed,  and  stamped. 
This  letter  one  inspector  delivered  in  at  the  window  of  the  outer  hall  of  the  gen- 
eral post-office  to  another  inspector,  who  handed  it  over  to  a  third,  who  kept 
it  locked  pp  all  night,  and,  on  the  following  morning,  gave  it  to  a  sorter  to 
put  in  among  the  letters  which  the  prisoner  had  to  sort.  This  was  done. 
The  prisoner. secreted  the  letter,  opened  it,  and  the  maiked  money  was  found 
on  him.  The  ordinary  mode  of  posting  letters  at  the  general  post-office  is  by 
putting  them  into  the  letter-boxes  there.  It  did  not  appear  that  either  the 
inspector  who  received  the  letter  in  at  the  window,  or  the  inspector  who  kept 
it  all  night,  were  authorized  by  the  course  of  their  official  duty  so  to  receive 
or  keep  letters.  Held,  that  this  letter  was  not  a  post-letter,  within  the  mean- 
ing of  the  statute,  (1  Vict.  c.  36.)  and  that  the  prisoner  could  only  be  found 
guilty  of  the  simple  larceny  of  stealing  the  money.** 

The  statute  of  1  Vict,  under  which  the  case  arose,  has  an  interpreta- 
tion  clause  which  says:  "A  post-letter  [shall  mean]  any  letter  or  packet, 
transmitted  by  the  post  under  the  authority  of  the  postmaster  general,  * 
and  shall  be  deemed  a.  post-letter  from  the  time  of  its  being  delivered  to 
the  post-office  to  the  time  of  its  being  delivered  to  the  person  to  whom 
it  is  addressed;"  and  the  "post-office"  is  defined  any  house,  building, 
room,  or  place  where  post-letters  are  received  or  delivered,  or  in  which 
they  are  assorted,  made  up,  or  dispatched.  It  will  be  seen,  therefore, 
that  this  statute,  while  differing  in  its  terms  from  the  section  of  the  Re- 
vised Statutes  under  consideration,  is  fully  as  broad  in  its  scope  and 
bearing.  An  examination  of  these  cases  has  therefore  strengthened  me 
in  my  opinion  as  to  the  proper  construction  to  be  placed  upon  sections 
5467-5469,  Rev.  St.  U.  S.,  as  above  expressed. 

It  may  be  that  the  method  employed  by  the  officials  in  this  case  is 
very  proper  to  unveil  and  disclose  a  dishonest  official,  and  thereby  rid 
the  department  of  such  a  person,  and  it  may  be  that  a  prosecution  for 
larceny,  under  proper  indictment,  would  be  sustained  under  the  facts 
stated ;  but  that  it  makes  a  case  of  embezzlement  of  the  contents  of  a 
letter  placed  in  the  post-office,  under  the  statute  cited,  I  do  not  believe. 
The  very  strongest  view  I  could  take  of  this  case  in  behalf  of  the  gov- 
ernment would  leave  doubt — very  grave  doubt — on  my  mind  as  to  the 
correctness  of  a  conviction,  should  the  jury  believe  the  prisoner  to  have 
acted  with  guilty  intent,  and,  even  in  this  view,  it  would  be  improper 
for  me  to  permit  a  conviction.  Believing  as  I  do,  I  am  constrained  to 
direct  the  jury  to  return  a  verdict  of  not  guilty. 
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Lamson  Cash-Bailway  Co.  v.  Mabtin  and  otlien. 

(Circuit  Court,  J).  MaBsachvsetU,    ULaj  2, 1887.) 

I.  Patents  for  Inventions — Storb-Sbryicb  Afpabatub. 

In  the  improvements  in  store-service  apparatus  patented  by  letters  patent. 
No.  221,488,  dated  November  11.  1879,  granted  to  J.  C.  White,  the  cars  hang 
below  the  rail,  being  secured  to  the  wheels  by  a  hanger.  On  the  return  track 
there  is  a  series  of  graduated  stops,  which  consist'  of  small  quadrangular 
pieces  of  metal  projecting  from  the  lower  side  of  the  rail.    These  stops  are 

graduated,  the  second  projecting  further  than  the  first  aBd  so  on.  Upon  the 
angers  are  placed  pins  projecting  horizontally.  These  pins  are  placed  higher 
or  lower  on  the  hangers,  the  object  being  to  stop  the  car  near  where  the  sales- 
man stands.  In  the  Martin  system,  on  the  return  track  the  boxes  are  thrown 
off  the  track,  and  into  a  receptacle  at  their  proper  stations,  by  a  system  of 
switching.  The  motive  power  is  supplied  by  a  cable  below  the  track,  to  which 
the  boxes  are  attached  by  gripping  1  aws.  The  track  is  composed  of  two  wires, 
and  a  third  wire,  which  is  located  above  the  other  two,  and  embraces  two 
notches  in  the  upper  part  of  the  box.  Each  box  has  two  pins,  projecting  from 
its  upper  surface,  which  are  graduated  or  located  in  different  positions  on  each 
box.  At  the  stations  the  wire  is  cut  away,  and  several  flat  bars  of  metal  are 
supported  above  the  track,  two  of  which  are  bent  outward.  When  a  car 
comes  along  whose  pins  are  so  graduated  that  they  pass  between  the  bent 
bars,  it  is  turned  to  one  side,  and  crowded  off  the  track.  The  car  is  detached 
from  the  cable  at  the  curved  bars  by  means  of  a  lever  upon  the  car  striking 
a  cam  attached  to  the  frame,  and  so  releasing  the  grippers.  The  car  falls 
into  a  receptacle,  around  which  is  a  fence,  and  in  Jumping  from  the  tracks 
the  car  strikes  against  the  fence  at  the  upper  end  of  the  receptacle,  and 
bounds  back  into  the  bottom  of  it.  Held  that,  in  view  of  the  marked  differ- 
ences, the  Martin  svstem  did  not  infringe  the  White  patent,  even  construing 
it  as  for  a  primary  invention. 

8.  Same— EQTTivAiiBNT. 

Letters  patent  No.  229,783,  dated  July  6, 1880,  issued  to  J.  G.  White,  is  for 
two  contrivances  for  prppelling  the  carriers,  one  of  which  consists  of  a  con- 
tinuous band  of  steel,  leather,  or  other  flexible  material  passing  round  pullevs 
on  vertical  shafts,  the  carriers  being  hung  to  the  moving  band,  or  to  hooks 
upon  the  band,  the  band  constituting  both  the  way  and  the  propelling  device 
wnile  in  the  other  the  ways  are  stationary,  and  the  propelling  device  is  a 
flexible  cord  or  belt  traveling  in  proximity  to  the  ways,  andprovfded  with  pro- 
jections or  knots  against  some  portion  of  the  carriers  supported  by  the  ways. 
The  carriers  are  discharged  by  being  raised  and  tilted  by  a  statlonaryincllned 
plane,  with  which  some  portion  of  the  ciu'rier  comes  in  contact.  Held,  that 
the  spring  gripping  Jaws  in  the  Martin  system,  which  hold  the  carrier  to  the 
cable,  are  not  the  equivalent  of  the  devices  in  the  White  patent  for  holding 
the  carrier  to  the  band,  nor  is  the  method  of  discharge  in  the  Martin  system 
the  equivalent  of  the  method  of  discharge  adopted  in  the  White  invention, 
and  that  the  White  patent  is  not  infringed  by  the  Martin  system. 

8.  8amb. 

Letters  patent  No.  278,526,  issued  to  H.  H.  Hayden,  March  6. 1888,  for  im- 
provements in  the  means  of  transportation  and  the  construction  of  the 
ways,  propellers,  and  carriers,  and  of  the  connecting  and  releasing  devices,  de- 
scribes a  cable  running  in  a  split  tube,  and  the  carrier  is  attached  to  a  piece  or 
finger  projecting  from  the  cable.  HM  not  to  be  infringed  by  the  connecting 
device  in  the  Martin  system. 


In  Equity. 

Bill  for  the  infringement  by  the  defendants  of  five  letters  patent,  viz.: 
No.  221,488, to  J.  C.White,  granted  November  11, 1879;  No.  229,783, 
to  J.  C.  White,  granted  July  6, 1880;  No.  241,008,  to  H.  H.  Hayden, 
granted  May  3,  1881;  No.  273,525,  to  H.  H.  Hayden,  granted  March 
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6,  1883;  No.  273,526,  to  H.  H.  Hayden,  granted  March  6, 1888,  Com- 
plainants  notified  defendants  that  they  did  not  propose  to  rely  upon  the 
Hayden  patents  Nos.  241 ,008  and  273,525.  The  patents  to  White,  Ncb. 
221,488  and  229,783,  and  the  Hayden  patent  No.  273,526,  all  relate  to 
conveying  apparatus,  and  the  specifications  of  the  patents  refer  particu- 
larly to  apparatus  for  conveying  cash  and  parcels  in  stores.  The  appa- 
ratus of  the  defendants,  alleged  to  be  an  infringement  of  those  patents, 
is  also  employed  for  conveying  cash  in  stores. 

B.  P.  Thurston  and  M.  B.  Philippf  for  complainant* 

E.  C.  QUniany  21  L.  lAvermorej  and  F»  P.  Fish^  for  defendants. 

Colt,  J.  This  suit  is  brought  for  the  alleged  infringement  of  letters 
patent  No.  221,488  and  No.  229,783,  granted  to  J.  C.  White,  November 
11,  1879,  and  July  6,  1880,  respectively,  and  No.  273,526,  issued  to 
H.  H.  Hayden,  March  6,  1883.  Two  other  patents  granted  to  said 
Hayden  are  contained  in  the  bill,  but  the  suit  as  to  them  was  not  pressed 
at  the  hearing.  The  patents  all  relate  to  improvements  in  store-service 
apparatus. 

The  case  has  been  presented  on  both  sides  with  great  thoroughness  and 
care.  The  improvement  described  in  the  first  White  patent  consists 
in  automatically  stopping  the  cars  sent  from  the  cashier's  desk  at  the 
proper  stations  or  counters.  The  present  suit  is  confined  to  the  first 
claim  of  the  patent,  which  is  as  follows: 

'*In  combination  with  the  retum.track,  a  series  of  graduated  stops,  arranged 
in  connection  with  the  sales-counters,  substantially  as  descAed,  so  as  auto- 
matically to  arrest  the  cars  or  cor  veyers  at  the  stations  where  they  re^ectively ' 
belong." 

The  White  apparatus  has  two  single  tracks,  and  is  operated  by  gravity. 
The  forwarding  track  conveys  the  cars  from  the  counters  to  the  cashier's 
desk,  while  the  cars  are  s^nt  back  to  the  several  counters  by  means 
of  the  return  track.  On  this  return  track  there  is  a  series  of  graduated 
stops,  which  consist  of  small  quadrangular  pieces  of  metal  projecting 
from  the  lower  side  of  the  rail.  The  stops  are  graduated,  the  second 
projecting  further  below  the  rail  than  the  first,  and  the  third  than  the 
second,  and  so  on.  The  car  hangs  below  the  rail,  being  secured  to  the 
wheels  by  a  hanger.  Upon  the  hangers  of  the  cars  are  placed  pins  pro- 
jecting horizontaJiy.  The  object  is  to  have  each  car,  on  its  return  from 
the  cashier's  ofiQce,  stop  at  the  counter  where  it  belongs,  or  near  the  point 
where  the  salesman  stands.  This  is  done  by  placing  the  pins  higher  or 
lower  on  the  hangers.  It  is  manifest  that,  if  the  pin  is  placed  high  on 
the  hanger,  it  will  strike  against  the  first  stop,  and  stop  the  car,  while,  if 
the  pin  is  placed  a  little  lower,  the  car  will  pass  the  first  stop,  and  strike 
against  the  second.  By  the  graduation  of  the  length  of  the  stops  with 
reference  to  the  track,  and  the  corresponding  graduation  of  the  position 
of  the  pins  on  the  cars,  the  cars  are  arrested  at  the  respective  stations 
where  they  belong. 

In  defendant's  apparatus,  called  the  Martin  system,  there  are  two 
tracks,  one  above  the  other.     Each  of  these  tracks  has  supported  below 
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li  B  continuously  running  cable  which  impels  the  cash-boxes.  The  boxes 
are  attached  to  the  cable  by  spring  gripping  jaws.  The  lower  track  is 
used  to  carry  the  boxes  to  the  cashier's  desk,  arid  the  upper  or  return 
track  conveys  the  boxes  from  the  cashier  to  the  different  stations.  On 
the  return  track  the  boxes  are  thrown  off  the  track  and  into  a  receptacle 
at  their  proper  stations  by  a  system  of  switching.  The  return  track  is 
composed  of  two  wires,  and  a  third  wire,  which  is  located  above  the 
other  two,  and  embraces  two  notches  in  the  upper  part  of  the  box.  Each 
box  has  two  pins  projecting  from  its  upper  surface.  These  pins  are 
graduated  or  located  in  different  positions  on  each  box.  At  points  near 
the  stations,  the  upper  wire  is  cut  away,  and  there  are  several  flat  bars 
of  metal  supported  above  the  track.  Two  of  these  bars  are  bent  out- 
ward. When  a  car  comes  along  whose  pins  are  so  graduated  that  they 
pass  between  these  two  bent  bars,  it  is  turned  to  one  side,  and  crowded 
off  the  track.  Upon  reaching  the  curved  bars,  the  car  is  detached  from 
the  cable  by  means  of  a  lever  upon  the  car  striking  a  cam  attached  to  the 
irame,  and  so  releasing  the  cable  from  the  spring  grippers.  When  a  car 
is  not  to  be  stopped  at  a  station,  the  pins  will  pass  between  two  of  the 
parallel  bars  near  the  station,  and  so  the  car  will  be  guided  to  a  point  on 
the  track  where  the  upper  or  guiding  wire  is  renewed.  The  car  falls  into 
a  receptacle.  Around  this  receptacle  there  is  a  fence,  and,  in  jumping 
from  the  tracks,  the  car  strikes  against  the  fence  at  the  upper  end  of  the 
receptacle,  and  bounds  back  into  the  bottom  of  it. 

The  first  claim  of  the  White  patent  is  found  to  embrace,  in  combina- 
tion with  the  %tum  track,  a  series  of  graduated  stops  arranged  in  con- 
nection with  sales-counters.  The  important  question  is  whether  the 
Martin  system  has  the  series  of  graduated  stops  found  in  the  White  pat- 
ent. It  cannot  be  contended,  and  it  is  not,  that  the  White  patent  cov- 
ers all  graduated  stops  which  may  automatically  arrest  the  cars  at  the 
different  stations  where  they  belong.  But.  it  is  urged  upon  the  court 
that  the  White  patent  is  for  a  primary  invention,  not  in  the  sense  that 
it  lies  at  the  bottom  of  the  art  of  store-service  apparatus,  but  rather  of  a 
branch  of  that  art,  and  that,  therefore,  it  should  receive  a  broad  con- 
struction. It  is  important  here  to  briefly  touch  upon  the  prior  state  of 
art'  bearing  upon  the  White  invention.  In  a  patent  granted  to  A.  E. 
Beach,  November  13, 1866,  for  a  pneumatic  railway,  there  is  found  de- 
scribed a  series  of  graduated  stops,  —  that  is,  stops  located  in  a  different 
position  with  respect  to  the  track  at  each  station  and  cars, — provided 
with  graduated  pins,  so  that  only  a  specially  graduated  pin  will  come  in 
contact  with  some  one  graduated  stop.  Again,  in  the  model  Wharton 
push-switch,  referred  to  in  the  Wharton  patent.  No.  30,100,  and  Whar- 
ton pamplilet,  cars  are  switched  off  from  one  track  and  on  to  another 
track  at  certain  predetermined  places.  This  is  done  by  a  series  of  grad- 
uated cam  stops,  secured  to  the  track,  acting  in  connection  with  a  series 
of  graduated  cylinders  attached  to  the  wheels  of  the  cars.  It  is  not  pre- 
tended that  the  Beach  patent  or  the  Wharton  switch  anticipated  the  in- 
vention of  White,  or  that  they  contain  all  the  features  of  the  White  pat- 
ent, but  they  do  show  that  the  use  of  graduated  cam  stops  in  conibina- 
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tion  with  graduated  pins,  or  their  equivalents,  on  cars,  to  partially  or 
wholly  arrest  the  cars,  or  switch  them  off  the  main  track  at  certain  pre- 
determined points  or  stations,  was  not  broadly  new  at  the  date  of  White's 
patent.  It  is  apparent  that  Martin  built  up  his  apparatus  upon  the  old 
Wharton  switch.  If  you  add  bumpers  or  fences  to  the  Wharton  series 
of  switches,  against  which  the  cars  will  strike  when  turned  off  the  main 
track,  you  come  close  to  the  Martin  apparatus.  Without  attaching  too 
much  importance  to  the  prior  state  of  the  art,  but  giving  the  White  pat- 
ent a  liberal  construction,  it  seems  to  me  the  defendants'  apparatus  is  so 
different  that  it  cannot  be  said  to  embody  the  White  invention.  To  cite 
the  language  of  Henry  B.  Ren  wick,  one  of  the  defendants'  experts* 

'*In  White*s  contrivance,  a  graduated  pin  brings  up  dead  against  a  grad* 
uated  stop,  and  tlie  conjoint  action  of  the  two  is  to  stop  the  car  on  the  track. 
In  defendants'  contrivance,  a  graduated  pin  strikes  against  a  graduated  cam» 
and  the  joint  action  of  the  two  is  to  switch  the  car  oi¥  the  track,  and  not  stop 
its  motion.  In  defendants'  contrivance,  the  fences  which  check  the  forward 
motion  of  the  car  are  at  all  sitations  the  same,  and  bear  the  same  relation  to 
the  track.  In  White's  contrivance,  the  stops  which  stop  the  various  cars 
are  graduated  stops,  occupying  different  relations  to  the  main  track.  In 
White's  contrivance,  the  cars  are  brought  to  rest  as  they  are  going  forward 
towards  their  destination.  In  defendants'  contrivance,  they  are  finally  stopped 
as  they  are  jumping  backwards  in  the  opposite  direction.  With  White's  con- 
trivance, as  a  whole,  the  cars  are  stopped  on  the  tnick,  and  in  the  way  of  all 
other  cars,  until  they  are  removed.  By  the  use  of  the  defendants'  contriv- 
ance, the  cai*s,  when  tliey  are  stopped,  are  off  the  track  and  deposited  in  a  re- 
ceptacle out  of  the  way  of  all  other  cars." 

It  is  true  that  the  defendants'  apparatus  contains  some  of  the  devices 
which  enter  into  the  first  claim  of  the  White  patent,  such  as  a  return 
track,  sales-counters,  and  afoi-warding  track,  if,  by  implication,  it  should 
be  construed  into  the  claim  as  contended  by  the  plaintiff.  It  is  also 
true  that  defendants' contrivance  operates  to  automatically  arrest  the  cars 
at  different  statioiis,  but,  in  my  opinion,  the  defendants'  contrivance 
does  not  contain  the  graduated  stops  found  described  in  the  White  pat- 
ent, and  which  is  the  important  element  of  the  first  claim.  I  know  it 
is  pressed  with  much  vigor  that  the  inclined  guide  of  the  Martin  system, 
acting  conjointly  with  the  fence,  is  in  substance  the  graduated  White 
stop.  I  cannnot  adopt  this  view.  For  the  reasons  already  given,  it 
seems  to  me  that  the  Martin  series  of  graduated  stops  is  not  the  same 
and  cannot  fairly  be  considered  the  equivalent  of  those  described  in  the 
White  patent.  In  view  of  the  marked  differences  between  the  two  con- 
trivances, I  do  not  feel  warranted  in  holding  the  defendants  as  infringers, 
even  under  the  broad  construction  of  the  White  patent  which  the  plain- 
tiff contends  for. 

The  second  White  patent.  No.  229,783,  relates  to  the  means  for  pro- 
pelling the  carriers.     The  specification  says: 

"My  invention  consists  in  combining  with  the  carriers  certain  means  for 
driving  the  same  along  their  courses  by  positive  movements  derived  from  suit- 
able motors.  *  *  *  In  applications  for  patents  heretofore  filpd  by  me, 
and  in  letters  patent  granted  to  me  on  the  eleventh  day  of  November,  1879, 
I  liave  shown  and  described  a  store-service  system  in  which  inclined  rails  ex- 
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tending  over  the  counters  to  and  from  the  main  desk,  constitute  the  ways  on 
which  carriers  can  pass  automatically  by  gravity,  conveying  money  and  ar- 
ticles from  each  counter  to  the  central  desk  and  back  again  to  the  counter. 
This  invention,  therefore,  does  not  consist  broadly  of  an  automatic. commu- 
nication between  the  counters  and  the  desk  of  a  store,  but  consists  of  different 
means  for  carrying  out  this  central  feature,  having  for  its  object  to  provide 
means  for  positively  operating  the  carriers  from  some  suitable  motor.  Vari- 
ous appliances  may  be  used  in  effecting  this  result." 

The  specification  goes  on  to  describe,  in  a  somewhat  imperfect  way, 
two  contrivances, — one  of  which  consists  of  a  continuous  band  of  steel, 
leather,  or  other  flexible  material,  passing  around  pulleys  on  vertical 
shafts,  the  carriers  being  hung  to  this  moving  band,  or  to  hooks  upon 
the  band,  and  the  band  constituting  both  the  way  and  the  propelling 
device;  in  the  other  contrivance  the  ways  are  stationary,  and  the  propel- 
ling device  is  a  flexible  cord  or  belt  traveling  in  proximity  to  the  ways, 
and  provided  with  projections  or  knots  for  bearing  against  some  portion 
of  the  carriers  supported  by  the  ways.     Then  the  patentee  says: 

"Any  other  available  means  may  be  made  use  of,  however,  for  driving  the 
carriers  For  instance,  the  carriers  may  be  propelled  in  tubular  ways,  by 
compressed  air. " 

Claim  2  of  the  patent  is  as  follows: 

"The  combination  of  counters,  desk,  ways,  and  carriers,  and  appliances 
whereby  each  carrier  is  automatically  driven  along  its  way  from  the  counter 
to  the  desk  and  from  the  desk  back  to  said  counter^  substantially  as  set 
-  forth.  •» 

On  the  first  of  October,  1886,  the  complainant  filed  a  disclaimer,  lim- 
iting the  scope  of  the  second  claim  to  a  combination  of  counters,  desk, 
ways,  and  carriers,  and  appliances  whereby  the  carriers  are  all  automati- 
cally driven  along  one  way,  each  from  its  counter  to  the  desk,  and  auto- 
matically arrested  there,  and  along  another  way  from  the  desk  back  to 
the  counters  from  which  they  were  sent,  and  each  only  automatically  ar- 
rested at  the  counter  from  which  it  was  sent,  substantially  as  set  forth 
in  the  descriptive  part  of  the  specification  of  the  patent.  The  object  of 
this  disclaimer  is  to  restrict  the  second  claim  to  an  apparatus  having  ap- 
pliances for  automatically  arresting  the  carriers  at  the  counters  to  which 
they  belong,  and  from  which  they  were  sent,  consisting  of  the  graduated 
inclined  bars  working  in  connection  with  pins  or  other  projections  on  the 
carriers,  as  described  in  the  patent,  so  that  the  carriers  will  not  only  be 
arrested  automatically,  but  removed  from  the  way  at  the  same  time. 
The  defendant  contends  that  these  graduated  stops  are  not  made  an  ele- 
ment of  the  second  claim,  and,  upon  reading  the  whole  specification,  and 
considering  the  intended  scope  of  the  patent,  I  am  inclined  to  adopt  this 
view.  It  is  also  said  that  the  disclaimer  estops  the  complainant  from 
denying  that  the  claim,  as  originally  drawn,  was  not  too  broad,  and  so 
from  contending  that  it  involved  as  one  of  its  elements  a  series  of  gradu- 
ated stops.  And  it  is  further  urged  that  you  cannot,  by  a  disclaimer, 
incorporate  a  new  element — namely,  graduated  stops — into  the  second 
claim.     There  is  much  force  in  this  reasoning;  but  even  if  the  claim,  as 
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restricted  by  the  disdaimer,  should  be  held  to  be  valid,  and  so  cover  the 
graduated  stops,  I  am  unable  to  hold  the  defendants  liable,  because  in 
their  apparatus  they  do  not  make  use  of  the  graduated  stops  described 
in  the  White  patent.  In  the  White  patent  the  carriers  are  either  hooked 
upon  pins  projecting  from  the  band,  or  are  hung  on  the  band  itself. 
The  carriers  are  discharged  by  being  raised  and  tilted  by  a  stationary  in- 
clined plane  with  which  some  portion  of  the  carrier  comes  in  contact. 
It  is  by  no  means  dear  on  the  evidence  that  this  is  a  practically  working 
device.  But,  assuming  that  it  is,  the  defendants'  contrivance  is  quite 
different.  They  employ  other  and  distinct  means  for  discharging  the 
carrier.  The  spring  gripping  jaws  in  defendants'  apparatus,  which  holds 
the  carrier  to  the  cable,  are  not  the  equivalent  of  the  devices  in  the  White 
patent  for  holding  the  carrier  to  the  band.  In  defendants'  structure  the 
discharge  of  the  carrier  is  accomplished  by  moving  the  carrier  from  the 
main  track,  opening  the  jaws,  and  finally  running  it  upon  a  side  track 
until  it  meets  the  fence  or  abutment.  White  bodily  lifts  the  carrier  out 
of  connection  with  the  moving  band,  and  tilts  it  away  from  the  band. 
In  my  opinion,  the  defendants'  apparatus  does  not  infringe  this  White 
patent. 

The  last  patent  we  have  to  consider  was  granted  to  Harris  H.  Hayden, 
March  6, 18^.  The  invention  relates  to  improvements  in  the  means  of 
transportation  and  the  construction  of  the  ways,  propdlers,  and  carriers, 
and  of  the  connecting  and  releasing  devices,  in  store-service  apparatus. 
The  claims  in  controversy  are  as  follows: 

"  (8)  The  combination,  with  the  traveling  cable  and  carriers,  of  jaws  are 
ranged  upon  one  of  the  same,  and  holding  the  carrier  to  the  cable,  locking 
devices  and  stops  arranged  to  make  contact  with  said  locking  devices,  to  open 
the  jaws  and  disconnect  the  carriers  from  the  cable,  substantially  as  set 
forth." 

"(13)  The  combination,  with  the  way,  cable,  and  terminal  stop,  I,  of  a  re- 
ceptacle arranged  to  receive  and  hold  the  carriers  as  they  successively  drop 
from  the  cable  by  contact  with  said  stop,  substantially  as  set  forth." 

"(17)  The  combination,  with  a  traveling  cable  and  appliances,  whereby 
carriers  are  moved  with  and  automatically  detached  from  the  cable,  of  recep- 
tacles arranged  to  receive  and  retain  the  carriers  when  so  detached,  substan- 
tially as  specified." 

"(19)  The  combination,  in  a  store-service  system,  of  ways,  traveling  car- 
riers, detaching  devices  arranged  opposite  the  respective  stations,  and  con- 
structed to  disconnect  each  carrier  at  the  station  to  which  it  belongs,  and  re- 
ceptades  at  said  stations,  supported  in  fixed  positions  to  receive  the  carriers 
when  detached,  and  constructed  as  set  forth." 

The  diflSculty  with  the  plaintiflPs  case  here,  as  in  the  other  patents  un- 
der consideration,  is  that  the  defendants'  apparatus  is  of  different  con- 
struction. The  Hayden  patent  describes  a  cable  running  in  a  split  tube, 
and  the  carrier  is  attached  to  a  piece  or  finger  projecting  from  the  cable. 
The  specification  says  the  dogs  may  bite  the  cable  directiy,  but  no  means 
are  described  how  this  can  be  done,  and  therefore  this  mere  statement 
cannot  serve  to  broaden  the  claims.  In  defendants'  apparatus,  the  cable 
is  directly  gripped  by  jaws  attached  to  the  carrier.  There  are  other  dif- 
ferences between  the  locking  and  unlocking  devices  of  Hayden  and  de- 
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fendants'  apparatus.  I  do  not  deem  it  necessary,  however,  to  enter  into 
further  details  or  comparisons.  The  prior  state  of  the  art,  it  seems  to 
me,  limits  Hay  den  to  the  particular  devices  described  in  his  patent  or 
their  equivalents,  and  I  find  the  locking  and  unlocking  devices  in  the 
two  contrivances  quite  different.  If  claim  13  cannot  be  said  to  include 
the  locking  or  unlocking  devices  as  an  element,  then  it  is  void  for  want 
of  invention;  for,  in  view  of  the  White  patent  No.  229,783,  to  merely 
add  a  receptacle  to  receive  and  hold  the  carrier  after  becoming  detached 
from  the  cable  would  not  constitute  invention. 

In  my  opinion,  the  defendants  do  not  infringe  either  of  the  three  pat- 
ents relied  upon  by  the  plaintiff,  and  the  bill  must  therefore  be  dismissed. 


TORBANT  V.  DULUTH  LuMBER  Co. 
(Circuit  Court,  D.  Minnesota.    May,  1887.) 

1.  Patents  for  Inventions— Reissue— Disclaimer. 

-  Letters  patent  were  issued  August  25.  1868,  to  Essau  Tarrant  ''for  a  new 
and  improved  machine  for  rolling  saw-logs. "  On  July  15,  1878,  a  reissue 
(No.  5,487)  was  made  to  Alexander  Kodgers,  as  Tarrant's  assignee,  which  de- 
clared the  invention  to  be  a  new  and  improved  machine  for  turning  logs,  and 
in  which  it  is  described  in  the  specification  as  an  invention  having  for  its  ob- 
ject "to  furnish  an  improved  device  for  turning  and  rolling  logs  to  or  wpon 
the  log-carriage  of  sawmills. "  The  first  claim  of  the  reissue  was  held  by 
the  court  to  be  void  for  the  reason  that  the  specification  had  been  enlarged 
beyond  the  original  patent,  in  that  the  invention  there  described  required  the 
use  of  knees,  and  the  operation  of  the  tooth-bar  had  been  enlarged  in  the 
first  claim  of  the  reissue  in  that  a  change  of  the  movement  and  location  of 
the  tooth-bar  was  necessary  in  order  to  roll  a  log  to  the  carriage,  and  the 
knees  essential  to  the  operation  of  the  invention  described  in  tne  original 
would  be  an  obstruction  to  the  operation  of  the  tooth-bar  for  the  purpose  of 
rolling  logs  to  the  carriage.  A  disclaimer  was  filed  as  to  "that  part  of  the 
specification  which  is  in  the  following  words,  viz. :  'First,  the  tooth-bar  herein 
described,  operating  substantially  in  the  manner  and  for  the  purpose  speci- 
fied.' **  Held,  that  the  disclaimer,  being  in  the  terms  of  the  first  claim  of  the 
reissue,  was  sufficient  to  limit  the  reissue  to  the  second  claim  therein,  and 
as  that  claim  corresponded  to  the  invention  described  in  the  original  patent, 
the  reissue  so  limited  was  valid. 

2.  Same— Infringement— Mechanical  Equivalents. 

In  the  Hill  machine  for  rolling  logs  a  radius  bar  is  used  which  guides  the 
lower  end  of  the  tooth-bar,  and  permits  it  to  adjust  itself  to  the  diameter  and 
inequalities  of  a  log,  when  the  power  is  applied  to  the  rear  arm  or  branch  of 
the  tooth-bar.  Held,  that  the  Tarrant  patent  being  for  a  primary  invention, 
and  it  being  shown  by  the  evidence  that  radius  bars  were  in  common  use  as 
equivalents  for  cross-heads  and  guide-posts,  when  the  movement  is  to  be 
guided  in  the  direction  and  as  described  in  the  Tarrant  reissue,  (No.  5,487.) 
the  Hill  machine  is  an  infringement  of  the  Tarrant  patent. 
8.  Same— Operative  Device. 

The  first  claim  of  letters  patent,  dated  May  18, 1875,  issued  to  John  Orm, 
is  in  the  following  terms:  "In  a  log-turning  device  the  spike-bar  F.,  having 
turning  splices,  F',  in  combination  with  the  piston  rod,  D  ,  and  piston  head, 
D^^^  01  a  steam  cylinder,  A,  constructed  and  operating  substantially  as  and 
for  the  purposes  described.  *'  Held,  that  as  the  device  is  not  operative  without 
a  pressure  roller  to  hold  the  tooth-bar  in  place  against  the  log,  the  claim  does 
not  describe  an  operative  combination,  and  is  void. 


Digitized  by 


Google 


TORKANT  V.  DULOTH.  LUMBER  00.  .      831 

In  Equity.     Bill  for  infringement  of  letters  patent. 

Parker  &  Burton  ^  B.  F.  Thurston^  and  P.  H.  Ounckd^  for  complainant. 

West  <k  Bondy  for  defendant. 

Nelson,  J.  'fhis  is  a  suit  in  equity  brought  by  the  complainant 
against  the  defendant  charging  the  infringement  of  two  letters  patent, — 
one  (reissue  No.  5,487)  dated  July  15,  1873,  to  Alexander  Bodgers  as 
assignee  of  Essau  Tarrant;  and  the  other  (granted  to  John  Omi,  No. 
163,398,)  dated  May  18,  1875.  The  complainant  owns  both  patents, 
and  the  bill  charges  the  infringement  of  the  second  claim  in  the  Tarrant 
reissue  and  the  first  claim  of  the  Orm  patent.  The  answer  contains 
several  defenses.  It  denies  infringement,  and  alleges  that  the  second 
claim  of  the  Tarrant  reissue  is  void  because  the  reissue  has  been  unlaw- 
fully enlarged,  and  that  both  the  second  claim  of  the  Tarrant  reissue  and, 
the  first  claim  of  the  Orm  patent  are  void  for  want  of  patentability. 

Before  touching  the  question  of  infringement,  I  will  first  examine  the 
defense  of  the  invalidity  of  the  patents  as  charged. 

TarrarU  Patent.  Essau  Tarrant  took  out  letters  patent,  August  25, 
1868,  "for  a  new  and  improved  machine  for  rolling  saw  Jogs."  As  de- 
scribed in  the  specification,  the  apparatus  rotated  a  log  upon  its  axis 
upon  the  log  carriage  of  a  saw-mill,  and  the  knees  on  the  carriage  were 
effective  and  essential  to  the  operation.  As  stated  by  him,  his  inven- 
tion had  for  its  object  "to  furnish  an  improved  device  for  turning  or 
rolling  logs  upon  the  carriage  of  *  *  *  saw  mills,  *  *  *  and 
it  consists  in  the  construction  and  combination  of  the  various  parts,  as 
hereinafter  more  fully  described."  The  first  claim  of  the  patent  was  for 
a  combination  as  follows: 

"The  tooth-bar,  C,  pivoted  at  its  lower  end  between  the  blocks,  E,  which 
are  adapted  to  slide  in  vertical  grooves  formed  in  posts,  D,  whereby  the  said 
bar,  C,  is  rendered  vertically  movable  and  capable  of  adjustment  to  suit  logs 
of  different  sizes,  substantially  as  herein  set  forth  and  shown." 

This  bar,  moving  up  and  down  by  the  side  of  the  log  on  the  carriage, 
rotated  it  upon  its  axis.  The  lower  end  of  the  bar  being  pivoted  to  and 
between  blocks  which  moved  in  the  grooves  of  upright  posts — substan-  "^ 
tially  a  cross-head — allowed  a  horizontal  movement — would  move  back 
and  forth  to  adjust  itself  to  the  log  upon  the  carriage.  The  power  is  ap- 
plied to  a  projecting  arm  at  the  rear  side  of  the  lower  end  of  the  bar  and 
moves  it  up  and  down  and  presses  it  forward  so  that  the  teeth  shall  take 
a  firm  hold  of  the  log,  and  the  knees  against  which  the  log  is  pressed 
holds  it  in  place  and  forms  part  of  the  means  by  which  it  is  rotated. 

In  the  reissue  the  invention  is  declared  to  be  a  new  and  improved  mar 
chine  for  turning  logs,  and  it  is  described  in  the  specification  as  an  in- 
vention having  for  its  object  "  to  furnish  an  improved  device  for  turning 
and  rolling  logs  to  or  upon  a  log  carriage  of  saw-mills,  and  it  consists  in 
the  application  for  that  purpose  of  a  tooth-bar  connected  with  means  for 
giving  it  the  necessary  movement,  and  further  in  the  construction  and 
combination  of  the  various  parts,  as  hereinafter  more  folly  described," 
and  an  additional  claim  was  added  to-wit:  "I  claim,  jir««,  the  tooth-bar 
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herein  described,  operating  substantially  in  the  manner  described  and 
for  the  purpose  specified."  This  first  claim  of  the  Tarrant  reissue  was 
held  by  the  supreme  court  of  the  United  States,  in  Torrent  Arma^  efe.,  Co. 
V.  Rodgersj  112  U.  S.  659,  5  Sup.  Ct.  Hep.  501,  to  be  void,  for  the  reason 
that  the  specification  had  been  unlawmlly  enlarged  so  as  to  describe  a 
machine  or  an  invention  not  the  same  as  the  one  for  which  the  original 
patent  issued.  After  a  decision  in  that  case  the  complainant  purchased 
the  Tarrant  patent,  and  filed  a  disclaimer  June  8,  1885,  as  to  the  first 
claim  of  the  reissue.  The  disclaimer  may  be  found  in  complainant's  evi- 
dence, page  169;  and,  in  brief,  after^  setting  up  his  title  to  the  Tarrant 
reissue,  etc.,  states  that  he  has  "  reason  to  believe  that  through  inadvert- 
ence and  mistake  the  specification  and  claim  of  said  letters  patent  are 
too  broad,  including  that  of  which  said  patentee  was  not  the  first  in- 
>ventor.  Your  petitioner  therefore  enters  his  disclaimer  to  that  part  of 
the  claim  in  that  specification  which  is  in  the  foUowing  words,  to-wit: 
'  first,  the  tooth-bar  herein  described,  operating  substantially  in  the  man- 
ner and  for  the  purpose  specified.  [Signed]  John  Torrent.  Witnesses, 
Parker  &  Burton.'  "  In  other  words  the  disclaimer  amounts  to  this: 
"  I  disclaim  a  tooth-bar  connected  with  means  for  turning  or  rolling  logs 
to  the  carriage  of  saw-mills."  The  disclaimer,  I  think,  is  broad  enough 
to  carry  with  it  all  in  the  specification  which  coxmected  with  the  first 
claim  of  the  reissue,  describes  an  invention  whereby  the  tooth-bar  could 
be  used  without  the  knees  as  a  machine  for  rolling  logs  to  the  carriage  of 
a  saw-mill.  The  supreme  court  decided  that  the  invention  described  in 
the  original  patent  required  the  use  of  knees,  and  that  the  operation  of 
the  tooth-bar  is  enlarged  in  the  first  claim  of  the  reissue,  in  that  it  re- 
quired a  change  of  the  movement  and  location  of  the  tooth-bar  necessary 
to  roll  a  log  to  the  carriage,  and  that  the  knees  essential  to  the  operation 
of  the  invention  described  in  the  original,  to-wit,  turning  or  rolling  logs 
upon  the  carriage  of  a  saw-mill  would  be  an  obstruction  to  the  operation 
of  a  tooth-bar  for  the  purpose  of  rolling  logs  to  the  carriage.  This  dis- 
claimer refers  to  the  claim  in  that  specification  which  enlarged  the  invention, 
arid  a  fair  construction  of  it  would  eliminate  any  operation  and  use  of  a 
tooth-bar  covering  a  difierent. invention  from  that  described  in  the  orig- 
inal patent.  The  disclaimer  relieves  the  reissue  from  the  objectionable 
features  pointed  out  by  the  supreme  court,  and  describes  the  sanae  inven- 
tion as  the  original. 

The  second  claim  in  the  reissue,  therefore,  being  for  a  combination  of 
elements,  to-wit:  "The  tooth-bar,  C,  pivoted  at  its  lower  end  between  the 
blocks,  E,  which  are  adapted  to  slide  in  vertical  grooves  formed  in  posts, 
D,  whereby  the  said  bar,  C,  is  rendered  vertically  movable  and  capable 
of  adjustment  to  suitlogs  of  different  sizes  substantially  as  herein  set  forth," 
does  not  enlarge  the  scope  of  the  patent,  but  corresponds  with  the  body 
of  the  specification,  after  effect  is  given  to  the  disclaimer  as  I  interpret 
it.  The  defendant's  counsel  concedes  the  right  to  disclaim,  and  limit  the 
description  in  the  specification  of  a  patent  and  also  the  corresponding 
claim;  and  authorities  are  not  wanting  for  such  right.  There  is,  then, 
described  in  the  reissue  an  invention  which  is  novel  and  original  and  of 
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great  value  to  the  lumber  interests  of  the  country.  It  was  the  first  de- 
vice of  its  kind  for  turning  a  log  upon  the  carriage  of  a  saw-mill,  and 
was  extensively  used.  There  was  no  machine  used  previous  to  Tarrant's 
patent  in  1868  for  the  purpose  of  handling  the  log  upon  the  carriage  in 
the  maimer  described  therein,  and  for  that  purpose  it  was  practically  ef- 
ficient. The  second  daim  of  the  reissue,  therefore,  after  the  disclaimer, 
contained  a  patentable  combination,  and  Tarrant  was  the  first  inventor 
of  a  machine  which  accomplished  its  work  effectively,  and  gave  the  tooth- 
bar,  through  the- contrivance  described,  a  vertical  and  lateral  motion 
which  rotated  the  log  upon  its  axis.  Such  a  combination  of  elements  is 
entitled  to  protection  as  a  new  and  useful  invention. 

The  defendant  insists  that  the  second  claim  in  the  reissue,  as  a  com- 
bination claim,  is  limited  to  the  peculiar  and  specific  form  of  the  devices 
mentioned  in  it,  and  described  in  the  specification  as  operating  in  a  partic- 
ular manner.  The  doctrine  relating  to  mechanical  equivalents,  as  he 
states  it,  is  not  applicable  to  this  invention.  The  Tarrant  patent,  as  the 
pioneer  invention,  is  entitled  to  a  more  liberal  application  of  the  doctrine 
of  mechanical  equivalents;  and  if  the  defendant  has  substantially  made 
use  of  the  patentee's  invention,  by  employing  well-known  mechanical 
equivalents  to  accomplish  the  same  result  as  the  Tarrant  combination 
does,  it  is  an  infringer.  The  defendant  uses  a  machine  which  has  an 
upright  tooth-bar,  with  two  arms  or  branches;  one  in  front  and  one  in 
the  rear  at  its  lower  end,  which  makes  it  forked.  Two  steam-cylinders 
sitting  on  trunnions  are  placed  under  it,  one  smaller  than  the  other,  and 
each  arm  of  the  tooth-bar  is  hinged  to  the  outer  end  of  the  piston-rods 
of  these  cylinders.  The  front  end  is  pivoted  to  a  radius  bar,  the  other 
end  of  which  is  hinged  to  the  frame  of  the  saw-mill.  When  the  log 
is  upon  the  carriage  to  be  rotated,  steam  power  is  applied  to  the  piston 
of  the  larger  cylinder,  to  which  the  rear  arm  is  attached,  and  the  tooth- 
bar  moves  up  causing  its  teeth  to  take  hold  of  the  log;  at  the  same  time 
the  piston-rod  of  the  smaller  cylinder  moves  up,  and  the  end  of  the 
radius  bar  pivoted  to  the  front  arm  of  the  tooth-bar  allows  it  to  adjust 
itself  to  the  log  upon  the  carriage.  The  piston-rod,  to  which  the  power 
is  applied  as  it  moves  the  tooth-bar  vertically,  also  presses  the  log  against 
the  knees  of  the  carriage,  when  the  teeth  engage  it,  and  by  these  move- 
ments the  log  is  rotated.  If  it  is  necessary  to  press  the  log  more  closely 
to  the  knees,  steam  is  admitted  to  the  top  of  the  smaller  cylinder,  which 
would  tend  to  stop  the  upward  movement  of  the  tooth-bar,  and  draw,  by 
this  piston-rod,  the  bar  more  firmly  to  the  log.  Other  operations  are 
performed  in  the  defendant's  machine,  but  only  the  movements  described 
are  necessary  for  my  purpose.  The  machine  used  is  called  the  "Hill 
machine."  It  is  seen  at  a  glance  that  if  the  radius  bar  used  in  the  Hill 
machine  is  equivalent  to  the  cross-heads  and  posts  in  the  Tarrant  machine, 
and  serves  the  purpose  for  which. Tarrant  used  them,  the  defendant's 
machine,  in  the  operation  of  turning  a  log,  invades  the  invention  owned 
by  complainant.  The  radius  bar  in  the  Hill  machine  guides  the  lower 
end  of  the  tooth-bar,  and  permits  it  to  adjust  itself  to  the  diameter  and 
inequalities  of  a  log,  when  the  power  is  applied  to  the  rear  arm  or  branch 
v.30F.no.ll— 53 


Digitized  by 


Google 


884  FEDERAL  REPORTER. 

to  move  it  vertically.  It  also  holds  the  cylinders  in  position,  and,  if 
the  radius  bar  is  taken  away,  the  tooth-bar  and  the  cylinders  will  be 
free  to  topple  over. 

It  is  shown  by  the  evidence  that  radius  bars  were  in  common  use  as 
the  full  equivalent  for  cross-heads  and  guide  posts,  when  the  movement 
is  to  be  guided  in  the  direction  and  as  described  in  the  Tarrant  reissue. 
In  the  Hill  machine,  then,  I  find  a  tooth-bar  pivoted  at  its  Ipwer  end, 
and  guided  so  that  the  bar  is  rendered  vertically  movable  and  capable 
of  adjustment  to  suit  logs  of  different  sizes,  and  this  combination  of  ele- 
ments performs  the  same  office  as  the  combination  of  corresponding  ele- 
ments in  the  Tarrant  invention.  So  far,  then,  as  this  combination  exists 
in  the  Hill  machine,  and  the  practical  operation  of  the  elements  of  the 
combination  to  rotate  a  log  upon  its  axis  upon  a  carriage  is  the  same  in 
both  machines,  the  defendant  infringes  the  complainant's  invention. 
Tarrant  was  the  first  in  the  field,  and  Hill  follows  his  leading  ideas  asset 
forth  in  his  patent. 

Orm  Patent,  The  defendant  insists  that  the  first  claim  of  the  Orm 
patent  is  void  for  want  of  pateiftable  novelty. 

Tiiis  claimis  in  the  following  language: 

"In  a  log-turning  device,  the  spike-bar,  F,  having  spikes,  F',  in  combina- 
tion with  the  piston-rod,  D'^,  and  the  piston-head,  D^''^,  of  a  steam-cylinder, 
A,  constructed  and  operating  substantially  as  and  for  the  purposes  described." 

In  the  year  1871  or  1872,  John  Orm,  seeing  at  Muskegon,  Michigan, 
a  Tarrant  machine  in  operation,  working,  as  he  thought,  too  slow,  and 
having  previously  seen  a  steam  freight-hoisting  apparatus  on  a  steamer, 
which  consisted  of  a  platform  upon  which  the  freight  was  placed  and 
hoisted  from  deck  to  deck  by  a  steam-cylinder,  conceived  the  idea  that 
the  tooth-bar  could  be  operated  by  steam;  and  he  built  what  he  called  a 
steam-cylinder  log-canting  machine,  which  consisted  of  two  cylinders 
five  feet  long  and  eight  inches  in  diameter,  with  trunnions  on  each  for 
oscillating,  and  bolted  together  with  a  steam-joint.  It  formed  really  but 
one  cylinder,  with  piston-heads  as  usual  in  steam-engines,  and  with  a 
short  piston-rod  connecting  with  it,  to  which  was  attached  a  tooth  or  spike 
bar.  There  was  a  pressure  roller  at  the  back  of  this  spike-bar,  to  hold 
the  bar  up  to  the  log.  This  machine  he  afterwards  made  with  a  single 
cylinder,  the  tooth-bar  being  attached  rigidly  to  the  piston-rod,  and  used 
a  pressure  roller.  This  was  the  machine  patented.  The  cylinder,  being 
on  trunnions,  allowed  horizontal  motion  to  the  bar,  but  the  resistance 
of  the  knees  would  throw  the  bar  back  when  it  was  moved  vertically,  and 
the  teeth  engaged  the  log.  Unless  there  was  a  pressure  roller  to  hold  it 
up,  the  bar  would  fall  back  clear  of  the  log,  and  would  not  turn  it  at 
aU.  Such  is  the  testimony  of  defendant's  expert.  Bates.  John  Orm 
saw  this,  and  his  patent  provides  for  a  pressure  roller  permanently  at-^ 
tached  to  the  frame  of  the  mill,  and,. to  secure  its  operation  to  hold  the 
tooth-bar  up  to  the  log,  he  has  an  oscillating  bar  nearly  upright,  pivoted 
to  the  frame  of  the  mill,  and  near  its  top,  and  at  right  angles  an  arm  ex- 
tends towards  the  tooth-bar,  and  at  the  end  of  this  arm  is  securely  at- 
tached a  pressure  roller,  which  bears  upon  the  rear  of  the  tooth-bar. 
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The  oscillating  bar  can  be  held  by  a  weight,  so  that  the  presstite  roller 
shall  cause  the  spikes  or  teeth  to  keep  their  hold  during  the  upward  re- 
ciprocation of  the  bar  in  the  operation  of  turning  the  log.  If  there  was 
no  pressure  roller  when  the  tooth-bar  struck  the  log,  and  moved  horizon- 
tally, it  would  not  turn  the  log,  but  would  fall  away  as  far  as  the  length 
of  the  slot,  through  which  the  bar  passed  would  allow.  The  machine, 
in  my  opinion,  would  not  operate  without  the  rear  pressure  roller.  John 
Orm  put  it  there.  Robert  Orm  said:  "It  has  to  have  it  on."  The  com- 
plainant's expert,  Dayton,  says  that  it  would  turn  small  logs  without  it; 
but  Bates,  the  defendant's  expert,  says  it  would  be  inoperative  without 
it,  or  some  device  to  hold  the  bar  up  to  the  log.  I  think  the  counsel 
for  the  defendant,  by  the  diagram  and  model  illustrating  the  movements 
of  the  bar,  has  also  shown  that  it  is  inoperative  without  the  pressure 
roDer,  The  first  clajm  in  the  Orm  patent,  therefore,  in  my  opinion, 
does  not  describe  an  operative  combination,  and  is  void. 

The  conclusion  arrived  at  is  that  the  complainant  is  only  entitled  to  a 
decree,  as  prayed  in  his  bill,  for  an  infringement  of  the  second  daim  in 
the  Tarrant  reissue,  and  it  is  so  ordered. 


Sax  v.  Taylob  Iron-Wobks. 
{Circuit  Court,  D,  New  Jersey.    March  80, 1887.) 

1.  Patents  for  Inventions— v'alidity—Auticipatiow. 

Letters  patent  No.  249,102,  issued  to  John  E.  Sax,  Kovember  1,  1881,  for 
improvements  in  the  manufacture  of  car-wheels,  the  claims  of  which  are  for 
a  car-wheel  consisting  of  a  flanged  or  grooved  rim,  having  a  recess  at  the  in- 
ner side,  and  a  solid  metal  bodv  fused,  or  welded  to  said  rim  by  i)lain  or  dove- 
tail joints,  are  anticipated  by  the  Sax  &  Eer  patent  of  1869,  and  its  reissue  of 
1870  and  1877,  the  claims  of  which  cover  a  car-wheel  composed  of  a  cast-iron 
body  and  steel  rim,  the  two  parts  being  united  by  means  of  a  fused  tongue 
and  recess  joint,  as  described  in  the  patent  of  November  1^  1881. 

2.  Same— Invention. 

The  change  in  the  method  of  combining  the  body  and  rim  of  the  wheels,.by 
transferring  the  groove  or  recess  to  the  rim,  and  embracing  the  body  of  the 
wheel,  instead  of  having  the  groove  or  recess  in  the  body  and  embracing  the 
rim,  does  not  involve  invention.  On  authority  of  HoUiater  v.  Benedict  dh  Burr^- 
ham  Manufg  Co..  113  U.  S.  59,  6  Sup.  Ot.  Rep.  717. 

In  Equity.     Suit  for  infringement  of  letters  patent* 
David  A,  Bum,  for  complainant. 
A.  O.  Riahey  <k  Son^  for  defendant, 

Butler,  J.  The  suit  is  for  infringement  of  patent  No.  249,102,  issued 
to  plaintiff,  November  1,  1881,  for  "improvements  in  the  manufp,cture 
of  car-wheels,"  the  claims  of  which  are  as  follows: 

*^ First*  a  car- wheel,  consisting  of  a  flanged  rim,  having  a  recess  at  the  inner 
side,  and  a  metal  body,  fused  or  welded  to  said  rim»  substantially  as  set  fort!) ; 
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second,  the  combination  in  a  wheel  of  the  hammered  or  rolled  metal  rim, 
having  inward  projecting  side  flanges,  and  a  cast  metal  body,  fused  to  said 
rim  as  specified." 

The  only  difference  between  these  claims  is  that  the  first  calls  for  a 
plain  tongue-and-groove  joint,  while  the  second  calls  for  a  dovetail  joint. 

The  defense  set  up  is  twofold, — anticipation  and  non-invention.  The 
burden  of  proof  is  on  the  defendants.  To  sustain  the  first  branch,  (an- 
ticipation,) several  patents  have  been  introduced  showing  the  prior  state 
of  the  art.  There  is  no  difficulty  about  this  part  of  the  case.  Com- 
posite car-wheels,  having  cast-iron  bodies  and  steel-rims,  are  old.  Such 
wheels,  constructed  with  transversely  curved  projection  on  the  inner  side 
of  the  tread,  (to  keep  them  in  place  on  the  rail,)  the  projection  being  in 
some  instances  a  part  of  the  rim,  and  in  others  a  part  of  the  body,  the 
rim  and  body  being  united  by  a  fused  tongue-and-groove  joint,  some- 
times the  groove  being  on  the  outer  edge  of  the  body,  embracing  the  rim, 
as  in  the  Sax  and  Ker  patent  of  1877,  and  sometimes  on  the  inner  side 
of  the  rim,  embracing  spokes  which  form  a  part  of  the  body,  as  in  the 
Finch  patent  of  1849,  and  in  others  embracing  a  tongue  connected  with 
the  body,  though  made  separately,  as  in  tlie  Miles  patent  of  1875,  had 
been  in  use  for  a  long  time.  This  state  of  the  art  is  admitted  by  the 
plaintiff,  who  claims  no  more  (at  present)  than  the  flanged  or  groove  rim, 
and  solid  metal  body,  fused  or  welded  into  it,  the  joint  being  either  plain 
or  dovetail.  The  claim  is,  indeed,  limited  'to  this  method  of  uniting  thQ 
body  and  rim.     All  else  is  conceded  to  be  old.     Was  this  anticipated? 

The  plaintiff  and  one  Ker,  in  1869,  procured  a  patent  for  improve- 
ments in  car-wheels,  which  was  successively  reissued  in  1870  and  1877, 
the  claims  of  which  are  as  follows: 

(1)  A  wheel  in  which  the  body  is  of  cast-iron,  and  the  tread  of  cast-steel, 
embedded  in  and  welded  to  the  cast-iron  body»  as  set  forth;  (2)  a  wheel  hav- 
ing a  cast-iron  body,  welded  to  a  rolled  or  hammered  cast-steel  band,  tire,  re- 
enforce,  or  tread,  substantially  in  the  manner  and  for  the  purpose  set  forth; 
(3)  a  wheel  having  a  body  and  part  of  the  periphery  of  cast-iron,  and  the  wear^ 
ing  portion  or  tread  of  cast-steel,  fysed  to  the  iron,  as  set  forth;  (4)  a  wheel 
having  part  of  the  periphery  of  cast-iron,  and  the  wearing  part  or  tread  of 
cast-steel,  fused  to  a  cast-iron  body,  and  extending  to  and  forming  the  wear- 
ing portion  of  the  flange,  as  specified;  (5)  a  wheel  having  the  body  and  part 
of  the  periphery  of  cast-iron,  and  the  wearing  portion  or  tread  of  cast-steel,  a 
part  of  which  is  overlapped,  being  fused  or  welded  together  substantially  as 
and  for  the  purpose  set  forth;  (6)  a  car- wheel  having  a  cast  metal  body  and 
hub,  and  sleeve  or  softer  metal  inserted  in  the  axle  opening,  and  welded  to 
the  body,  as  set  forth. 

Are  not  these  claims  broad  enough  to  cover  every  description  of  car- 
wheel  composed  of  a  cast-iron  body  and  steel  rim,  the  two  parts  being 
united  by  means  of  a  fused  tongue  and  recess  joint?  The  plaintiff  seems 
to  have  so  intended  and  regarded  them,  as  appears  from  his  circulars 
and  advertisements,  as  well  as  from  his  method  of  constructing  the 
wheels,  which  varies  from  that  shovv  n  by  his  specifications  and  drawings. 
If  he  did  thus  intend  and  construe  them,  he  should  be  held  to  it  now. 
Having  dealt  with  the  public,  licensees,  and  purchasers  of  the  wheels  on 
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the  basis  of  the  daims  so  construed,  he  should  not  be  allowed  to  take 
advantage  of  the  fact  that  the  invention  did  not  warrant  it,  if  this  is  so. 
Can  it  be  doubted  that  he  would,  have  appealed  to  these  claims,  and  in- 
sisted on  this  construction,  if  another  had  manufactured  wheels  such  as 
are  described  in  his  patent  of  1881?  The  wheels  manufactured  under 
the  patent  of  1877,  as  before  suggested,- vary  seriously  from  the  wheels 
described  in  it  J  having  the  transverse  curved  projection  on  the  rim, 
(as  called  for  in  the  patent  oilSSl^)  although  in  the  former  patent  this 
projection  is  described  as  a  part  of  the  iron  body.  The  only  remaining 
difference  between'the  wheels  manufactured  under  the  former  and  latter 
patents,  consists  (as  before  stated)  in  the  fact  that. in  the  former  the  r^ 
cess  is  in  the  body,  and  embraces  the  rim,  while  in  the  latter  it  is  in  the 
rim,  and  embraces  the  body;  that  is,  that  in  the  one  the  rim  is  projected 
into  the  body,  while  in  the  other  the  body  is  projected  into  the  rim. 
This  difference  does  not  seem  to  be  greater  than  the  departure  made 
from  the  terms  of  the  former  patent  in  manufacturing  wheels  under  it. 

Suppose,  however,  the  claims  of  the  Sax  and  Ker  patent  are  not  so 
broad  as  the  plaintiff  intended  and  construed  them  to  be,  and  that  the 
plaintiff  should  not  be  held  to  this  intention  and  construction,  still,  are 
they  not  broad  enough  to  cover  the  wheels  described  in  the  patent  of 
1881  ?  As  we  have  seen,  the  difference  between  the  wheels  manufactured 
under  the  former  patent  and  those  described  in  the  latter  is  very  slight, 
embracing  no  more  than  a  reversal  of  the  tongue-and-recess  forming  the 
joint.  This  difference  contains  nothing  new.  The  result  of  combining 
the  body  and  rim  is  not  changed.  Why,  therefore,  should  not  the  pat- 
ent of  1877  be  held  to  cover  it?  The  most  that  can  be  claimed  is  that 
the  result  is  improved.  Even  this  is  questioned  and  open  to  doubt. 
But  such  improvement  of  the  result  (as  we  shall  directly  see)  would  not 
be  important  to  this  inquiry.  Others  than  the  plaintiff  and  Ker  had 
long  been  engaged  in  the  manufacture  of  similar  wheels.  The  patent  to 
Finch,  of  1849,  while  it  did  not  describe  a  wheel  with  solid  iron  body 
and  steel  rim,  did  describe  the  identical  manner  of  connecting  the  rini 
with  spokes  forming  a  part  of  the  body,  here  involved.  The  rim  was  re- 
cessed precisely  as  described  in  the  patent  of  1881,  and  the  spokes  fitted 
into  it,  forming  a  dovetail  joint.  The  Miles  patent  of  1875  exhibits  a 
similar  method  of  uniting  the  body  and  rim.  The  joint  is  not  identical 
with  the  plaintiflTs,  but  in  principle  appears  to  be  the  same.  The  body, 
as  well  as  the  rim,  are  recessed,  and  the  tongue,  made  separately,  fitted 
into  each.  The  subject  need  not  be  pursued.  In  our  judgment  the 
plaintiff  was  anticipated. 

Suppose,  however,  he  was  not,  does  the  matter  claimed  embrace  in- 
vention? Its  utility,  as  we  have  seen,  is  seriously  questioned.  There 
is  testimony  both  ways.  It  does  not  appear  that  any  disadvantage  was 
experienced  from  the  former  method  of  combining  the  body  and  rim, 
that  the  joint  or  wheel  ever  gave  way  or  was  defective.  The  plaintiff*'s 
own  testimony  (contained. in  circulars  and  advertisements)  to  its  excel- 
lence would  seem  to  leave  no  room  for  doubt  that  it  did  not  need* im- 
provement.   Now,  however,  he,  as  well  as  experts  called  by  him,  sees  great 
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improvement  in  the  new  wheel.  It  is  somewhat  significant  that  the  al- 
leged invention  was  not  made  until  the  monopoly  secured  by  the  patent 
of  1877  was  approaching  its  end.  If  it  be  granted,  however,  that  the 
change  is  useful,  this  would  not  help  the  plaintifif  under  thfe  circum- 
stances. Utility  does  not  establish  invention.  Without  it,  of  course, 
no  invention,  however  ingenious,  is  patentable.  There  must  be  both 
utility  and  invention.  Great  utility  may  have  some  bearing  on  the  ques- 
tion of  invention.  In  such  case,  less  evidence  may  establish  its  exist- 
ence. Yet  great  utility  sometimes  results  from  changes  in  mechanical 
devices  which  embrace  no  invention.  It  is  only  necessary  to  cite  Hd- 
lister  V.  Benedict,  etc,,  Manufg  Co.,  113  U.  S.  59,  5  Sup.  Ct.  Rep.  717,  to 
present  a  striking  example  of  this.  There  the  construction  of  the  reve- 
nue stamp  involved,  embraced  both  utility  and  novelty.  This  was  ad- 
mitted. The  utility  was  conceded  to  be  very  great,  and  the  novelty  ex- 
hibited much  ingenuity.  Yet  the  court  held  that  no  invention  was 
shown,  and  consequently  overturned  the  patent.  In  the  light  of  this 
case,  it  seems  quite  clear  that  the  change  in  the  method  of  combining  the 
body  and  rim  of  the  wheels  here  involved,  did  not  require  invention.  As 
we  have  seen,  it  was  very  slight,  and  produced  no  new  result.  If  expe- 
rience developed  any  defect  in  the  wheel  of  Sax  and  Ker,  or  diflBculty  in 
constructing  it,  which  could  be  overcome  by  transferring  the  groove  to  the 
rim  and  tongue  to  the  body,  it  seems  plain  that  any  intelligent  mechanic 
employed  about  the  work  must  have  seen  this,  and  been  able  to  make  the 
change.  Much  more,  we  think,  could  have  been  urged  in  support  of 
the  revenue  stamp  patent  than  can  be  said  for  the  plaintifiT's. 
A  decree  must  be  entered  for  the  defendant  with  costs. 


Henius  v.  Lublin  and  another. 

(Circuit  Court,  8.  JD,  New  York.    May  9, 1887.) 

Patents  fob  iNVBirrioNB—VALroiTT— Known  Proobsb— Iicfkoveioent. 

A  bill  In  equity  to  restrain  the  infringement  of  a  patent  will  be  dieiniBsed 
where  the  patent  alleged  to  be  infringed  is  merely  for  an  improvement  in  a 
previously  known  process,  easily  suggested  by  the  tools  used  in  the  same,  and 
the  authorship  of  which  improvement,  if  entitled  to  be  called  an  invention, 
belongs  to  the  person  who  devised  such  original  process,  and  not  to  the  pat- 
entee. 

In  Equity.     Bill  for  infringement  of  letters  patent. 

Arthur  V,  Brieeen,  for  plaintiff. 

Edmwnd  Wetmore  and  Wm,  A.  Jenner,  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity  which  is  based  upon  the  al- 
leged infringement  of  letters  patent  No.  316,034,  applied  for  November 
28,  1884,  and  issued  April  21,  1885,  to  Max  W.  Henius,  for  an  im- 
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proved  process  of  manxifacturing  corset  stays.  The  object  of  the  in- 
vention was  to  blank  out  single  and  double  or  H-shaped  corset  i^tays 
from  a  strip  of  metal  by  successive  single  operations.  The  H-shaped  or 
Sherwood  stay  was  the  invention  of  Henry  C.  Sherwood.  The  process 
is  probably  stated  with  sufficient  clearness  in  the  two  claims  of  the  pat- 
ent, as  follows: 

"(l)The  method  of  forming  single  and  double  corset  stays  at  a  single  oper- 
ation, which  consists  in  blanking  out  a  single  stay  between  the  two  sides  of 
the  last  half  of  one  double  stay  and  the  two  sides  of  the  first  half  of  the  next 
double  stay,  and  at  the  same  time  separating  the  completed  double  stay  from 
the  strip.  (2)  The  herein-described  improvement  in  the  art  of  manufactur- 
ing corset  stays,  the  same  consisting — First,  in  feeding  to  the  press  a  strip  of 
metal  the  width  of  a  double  stay;  secondly,  in  blanking  out  a  single  stay  be- 
tween the  two  parts  of  the  last  half  of  one  double  stay  and  the  two  parts  of 
tne  first  half  of  the  next  double  stay;  and,  thirdly,  in  separating  the  com- 
pleted double  stay  from  the  strip  of  metal." 

In  December,  1883,  and  January,  1884,  and  prior  to.  the  date  of  the 
alleged  invention,  John  Norton,  the  foreman  of  the  Blun  &  Henius 
Manufacturing  Company,  of  which  Henius  was  a  member^  devised  and 
made,  at  Henius'  request,  the  tools  for  making  what  is  called  the  Cphn 
Stay,  which  is  a  double  0-shaped  corset  stay,  connected  by  cross  pieces 
at  each  end.  The  dies  for  the  Cohn  stay  are  the  same  as  for  the  Sher- 
wood stay,  except  that  the  die  for  the  cross  cut  is  placed  very  near  the 
die  for  the  longitudinal  cut.  The  principle  or  the  method  of  the  so- 
called  Henius  process  was  easily  suggested  by  the  Cohn  tools. 

I  am  strongly  inclined  to  the  opinion  that,  in  view  of  the  previously 
known  process  for  making  the  Cohn  stay,  there  was  no  invention  in  the 
process  for  making  the  Sherwood  stay;  but,  if  the  latter  improvement  is 
entitled  to  be  called  an  invention,  its  authorship  entirely  belongs  to  John 
Norton,  the  same  person  who  made  the  tools  for  the  Cohn  stay.  Nor- 
ton's testimony  upon  the  subject  is  very  dear,  is.  corroborated  by  Sher- 
wood, and  is  entirely  uncontradicted.     The  bill  is  dismissed. 


The  Pequot.' 

The  Alaska. 

Brooklyn  &  N.  Y.  Ferry  Co.  v.  The  Pbquot. 

Providence  &  Stonington  S.  S.  Co.  v.  The  Alaska. 

{District  Court,  E.  D,  New  York,    April  4,  1887.) 

1.  CoiiiiisiON— Stxaheb  and  Ferry-Boat—East  Rtver  Navioatioh— Ebbpino 
IN  Mn>-STRBAM— Article  16,  International  Regulations. 

The  steamer  P.  was  coming  down  the  East  river,  near  the  New  York  shore, 
on  the  ebb-tide,  when  the  ferry-boat  A.  started  out  from  the  New  York  shore 


1  Reported  by  Edward  O.  Benedict,  Esq.,  of  the  New  York  bar. 
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to  cross  to  Brooklyn.  The  P.  thereupon  blew  two  whistles,  and  sheered  to 
port,  to  cross  the  bows  of  the  A.,  relying,  as  she  did  so,  npon  the  A-'s  stop- 
ping. The  ferry-boat,  being  upon  the  starboard  hand  of  the  P.,  did  not  stop, 
with  the  result  that  she  was  run  into  by  the  steamer.  Held,  that  a  fault  in  tlie 
P.  was  in  her  not  keeping  in  the  middle  of  the  river;  that,  the  situation  being 
gOTerned  by  article  16  of  the  International  Regulations,  it  was  the  duty  of  the 
A.  to  keep  ner  course,  and  of  the  P.  to  avoid  her;  that  the  latter  was  there- 
fore solely  liable  for  the  collision. 
a.  SABCE-r-CnsTOM— Sound  Stbahebs— ExBMPnoir  froh  Article  16. 

If  there  is  a  custom  which  permits  Sound  steamers  to  claim  exemption  from 
the  operation  of  article  16  of  the  International  Regulations,  when  approach- 
ing the  ferries  in  the  East  river  on  the  ebb-tide,  such  custom  is  opposed  to 
law,  and  cannot  prevail. 

In  Admiralty. 

Wilcox,  Adams  <b  Macklin,  for  the  Alaska. 

MUler^  Peckham  &  Dixon^  for  the  Pequot. 

Benedict,  J.  I  do  not  see  any  way  to  avoid  the  conclusion  that  the 
Pequot  was  in  fault  for  not  keeping  a  course  in  the  middle  of  the  river. 
Her  excuse  for  running  along  the  New  York  piers  is  that  she  was  pre- 
vented from  going  in  the  middle  of  the  river  by  the  presence  of  other 
vessels  in  the  river.  Other  vessels  were  in  the  river,  but  I  see  no  reason 
to  doubt  that  she  could,  notwithstanding,  have  been  much  nearer  to  the 
middle  of  the  river  than  she  was  when  she  reached  pier  86.  Her  wit- 
nesses declare  that  the  other  vessels  prevented  any  attempt  on  her  part 
to  get  out  into  the  river  until  they  reached  between  piers  86  and  87, 
and  it  is  argued  that  this  should  be  believed,  because,  aside  from  any 
desire  to  comply  with  the  law,  which  should  be  presumed,  it  was  for 
her  interest  to  come  down  in  the  middle  of  the  river  as  her  shortest 
course.  I  do  not  understand  such  to  be  the  fact.  So  far  as  distance  is  con- 
cerned, I  suppose  the  Pequot  saved  distance  by  the  course  she  took. 
Consequently  she  was  under  temptation  to  find,  in  the  presence  of  other 
vessels,  an  excuse  for  keeping  near  the  New  York  piers,  and  to  magnify 
the  difficulties  of  reaching  the  middle  of  the  river,  when  the  result  of 
such  a  course  proved  disastrous.  But  it  is  to  be  observed  that  her  mas- 
ter, in  command  at  the  wheel,  called  on  to  assign  a  reason  for  not  keep- 
ing out  towards  the  middle  of  the  river  when  signaled  so  to  do  by  the 
Peconic,  does  not  allude  to  the  presence  of  other  vessels  as  an  obstacle 
to  such  a  course.  The  only  reason  he  gives  is  that  he  was  then  headed 
for  New  York,  and  could  not  break  his  sheer.  If  such  was  his  course 
at  that  point,  he  was  clearly  in  fault. 

But,  whatever  difficulty  the  Pequot  might  have  encountered  in  an  at- 
tempt to  reach  the  middle  of  the  river  while  keeping  her  headway,  it  is 
certain  that  by  stopping,  as  she  could  even  on  the  ebb-tide,  until  the  ves- 
sels approaching  from  below  had  passed,  she  could  have  gained  her 
proper  position  in  the  river  long  before  she  reached  pier  36.  Had  she 
done  this,  she  would  not  have  collided  with  the  ferry-boat  Alaska  as  she 
did.  She  must  therefore  be  adjudged  guilty  of  a  fault  contributing  to 
the  collision. 

The  real  controversy,  as  I  view  the  case,  is  in  regard  to  the  action  of 
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the^ferry-boat  Alasta.  The  claim  of  the  Pequot  is  that  the  ferry-boat 
should  have  stopped  as  the  Pequot  approached  from  above.  The  rela- 
tive positions  and  courses  of  the  Pequot  and  the  Alaska  are  not  left  in 
doubt.  The  Alaska  started  upon  her  course,  and  began  to  move  out  of 
her  New  York  slip,  on  her  regular  trip,  when  the  Pequot  was  passing 
'down  outside  the  ferry-boat  Peconic,  then  just  above  pier  36,  and  bound 
np  the  river.  The  courses  of  the  Pequot  and  the  Alaska  from  that  time 
were  crossing,  and  the  Alaska  was  upon  the  Pequot'a  starboard  side. 
The  case,  then,  was  governed  by  article  16  of  the  International  Regula- 
tions. It  was  therefore  the  duty  of  the  Pequot  to  avoid  the  Alaska,  and 
the  duty  of  the  Alaska  to  keep  her  course. 

What  happened  was  this:  After  the  Pequot  saw  the  Alaska  to  be 
moving  out,  she  blew  two  whistles,  and  sheered  to  port,  intending  to 
cross  the  Alaska's  bowsj  and,  as  the  testimony  of  the  master  of  the 
Pequot  clearly  shows,  she  relied  upon  the  Alaska's  stopping  to  enable 
the  Pequot  to  pass  ahead  of  the  Alaska  in  safety.  The  Alaska  did  not 
stop,  and  the  Pequot,  when  some  400  feet  ont  in  the  river,  brought  up 
on  the  Alaska's  port  side  abaft  the  beam  with  a  powerful  blow. 

I  do  not  see  in  this  any  fault  on  the  part  of  the  ferry-boat.  It  is  in- 
sisted that  the  situation  relieved  the  vessels  from  the  operation  of  article 
16,  and  entitled  the  Pequot  to  require  the  ferry-boat  to  stop.  But  I  am 
unable  to  see  why.  Of  course,  it  was  not  easy  for  a  vessel  loaded  as  the 
Pequot,  and  in  the  ebb-tide,  to  make  sudden  changes  of  course,  and  the 
fact  emphasizes  the  fault  of  the  Pequot  in  sheering  to  port  as  she  did, 
with  the  ferry-boat  in  sight  and  moving  out.  But  there  is  nothing  in 
such  a  fact  to  excuse  the  Pequot  from  complying  with  article  16,  or  to 
justify  her  in  supposing  that  the  ferry-boat  would  not  expect  such  com- 
pliance from  her.  The  ferry-boat,  indeed,  knew  that  the  Pequot  was 
not  in  the  middle  of  the  river,  but  she  would  not  know  when  the  Pequot 
would  attempt  to  gain  the  middle  of  the  river;  neither  could  she  know 
the  Pequot's  sheer  was  made  for  the  purpose  of  gaining  the  middle  of  the 
river,  nor  could  she  know  that  it  was  impossible  for  the  Pequot  to  break 
her  sheer  after  it  had  once  been  taken.  What  the  ferry-boat  did  know 
was  that  the  Pequot  could  avoid  her  by  passing  between  her  and  the 
New  York  shore,  where,  as  was  obvious  at  the  time  and  as  the  result 
proved,  the  Pequot  would  find  abundant  room.  The  ferry-boat  knew, 
therefore,  that  no  departure  from  the  rule  of  article  16  was  necessary  to 
avoid  immediate  danger,  and  accordingly  she  had  the  right  to  presume 
obedience  to  article  16  by  the  Pequot,  and  to  keep  her  own  course,  leav- 
ing the  Pequot  to  keep  out  of  her  way,  as  required  by  article  16. 

If,  as  claimed  here,  but  also  denied,  custom  permits  Sound  steamers 
to  claim  exemption  from  article  16,  when  approaching  the  ferries  in  the 
East  river  on  the  ebb-tide,  such  custom,  opposed  as  it  is  to  law,  cannot 
avail.  Nor  should  it  avail;  for,  as  long  ago  declared  by  Judge  Betts, 
{The  Rdiefy  Olcott,  104,)  and  as  since  frequently  affirmed,  the  regular 
way  of  the  ferry-boats  is  not  to  be  impeded  by  vessels  approaching  their 
track.     No  doubt,  it  is  important  for  the  Sound  boats  to  make  their  tinie; 
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but  it  is.  more  important  for  the  ferry-boats  in  the  East  river  to  make  their 
time,  and  most  important  for  both  that  no  private  understanding  of 
their  relative  importance  be  allowed  to  create  exceptions  as  to  the  rules 
of  navigation  established  by  law. 

My  conclusion,  therefore,  is  that  the  collision  in  question  was  caused, 
solely  by  the  fault  of  the  Pequot.  The  libel  of  the  Providence  &  Ston- 
ington  Steam-Ship  Company  against  the  Alaska  is  therefore  dismissed, 
with  costs,  and  in  the  action  of  the  Brooklyn  &  New  York  Ferry  Company 
against  the  Pequot  there  must  be  a  decree  for  the  libelant^  with  a  refer- 
ence to  ascertain  the  amount  of  the  damages. 


The  Alfredo.* 

The  Laura  Belle. 

Spbakeb  v.  The  Alfredo. 

DoDERO  V,  The  Laura  Belle. 

(District  Court,  K  D.  New  YvrJc    March  24, 1887.) 

CJolltbion— Sailing  Vessels— Vessel  Hove  to— Fog-Bignal«. 

A  sailing  vessel,  when  hove  to  in  a  fog,  should  ring  a  bell,  and  not  blow  a 
horn. 

Li  Admiralty. 

Ooodrichy  Deady  &  Ooodrich,  for  Spraker  and  the  Laura  Belle. 

BvJder^  StiUman  &  Hvhbardy  for  Dodero  and  the  Alfredo. 

Benedict,  J.  The  decision  of  these  actions  depends  upon  the  ques- 
tion whether  a  collision  between  the  bark  Alfredo  and  the  schooner 
Laura  Belie,  which  occurred  on  the  high  seas,  was  caused  by  the  feult 
of  the  bark,  or  the  fault  of  the  schooner,  or  by  the  fault  of  both,  or  of 
neither  of  the  vessels.  The  collision  happened  in  a  dense  fog.  The 
bark  was  sailing  close  hauled  on  the  starboard  tack,  making  some  three 
miles  an  hour.  The  schooner  was  hove  to,  with  wheel  lashed  to  star- 
board, the  jib  fast  to  the  mast  and  aback,  her  mainsail  trimmed  to 
windward,  and  her  foresail  down.  She  was  powerless  to  make  any 
change  of  position.  An  effort  was  made  in  behalf  of  the  schooner  by 
calling  the  master  a  second  time,  at  the  last  moment,  to  show  the 
schooner  to  be  moving,  but  the  effort  failed.  Five  or  six  of  the  schoon- 
er's OT^n  crew  prove  beyond  the  possibility  of  dispute  that  the  schooner 
was  not  going  ahead.     Her  libel  describes  her  as  ^'laid  to,  waiting  for  an 

1  Reported  by  Edward  G.  Benedict.  Esq.,  of  the  New  York  bar. 
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opportnnity  to  fish,*^  Her  captain  says:  "We  were  not  bound  any- 
where; we  were  already  on  the  ground."  "The  vessel  was  hove  to,  mak- 
ing no  headway  at  all."  Being  thus  situated,  she  claims  she  was  sound- 
ing a  horn,  two  toots  at  a  time,  and  thus  the  question  is  presented  whether 
the  schooner  was  complying  with  the  law  and  was  under  way  within 
the  meaning  of  the  international  regulations  of  1885.  These  regulations, 
in  article  12,  require  sailing  vessels  to  be  provided  with  an  efficient  fog- 
horn, to  be  sounded  by  a  bellows  or  other  mechanical  means,  and  also 
with  an  efficient  bell;  and,  when  under  way,  to  sound  the  fog-horn  at 
intervals  of  not  more  than  two  minutes, — one  blast  if  on  the  starboard 
tack,  two  blasts  if  on  the  port  tack,  and  three  blasts  with  the  wind 
abeam.  These  requirements  seem  to  me  intended  for  a  vessel  moving 
close-hauled  or  free,  not  for  a  vessel  without  motion  and  powerless  to 
change  her  position. 

In  Marsden  on  Collisions,  348,  it  is  stated  without  qualification  that 
"a  ship  is  under  way  within  the  meaning  of  this  article,  when  she  is  not 
fast  to  the  shore  or  to  moorings,  or  held  by  her  anchor."  But  this  state- 
ment does  not  seem  to  be  supported  by  the  authorities  cited.  In  the 
case  of  the  collision  between  the  steam-ship  Pennsylvania  and  the  bark 
Mary  Noop,  which  collision  was  before  the  judicial  committee  of  the 
privy  council  (3  Mar.  Law  Cas.  477,)  and  also  before  the  supreme  court 
of  the  United  States,  (19  Wall.  125,)  the  obligation  to  sound  a  fog- 
horn was  held  to  attach  to  the  sailing  vessel,  by  reason  of  the  fact  there 
proved  that  she  had  no  sails  aback,  and  was  going  through  the  water  at 
about  a  mile  an  hour.  She  was,  as  the  supreme  court  says,  constantly 
changing  her  position.  Judging  by  the  test  applied  in  that  case,  th^ 
Laura  Belle,  although  not  fast  to  the  shore,  or  to  moorings,  or  held  by 
an  anchor,  was  not  under  way  within  the  meaning  of  article  12  of  the 
international  regulations  of  1885.  Here  the  schooner  had  sails  aback 
and  was  not  moving.  She  is  described  by  her  crew  to  be  "dead  in  the 
water."  "Sails  not  drawing  at  aU."  The  rulerf,  as  it  seems  to  me,  are 
faulty  indeed  if  they  required  this  schooner,  powerless  as  she  was,  and 
unable  to  do  anything  whatever  in  time  to  avoid  the  bark,  to  give  to  the 
approaching  bark  the  same  signal  that  she  would  give  if  moving  and 
able  to  make  some  effort  to  get  out  of  the  bark's  way.  As  I  read  the 
,  rules,  in  the  light  of  the  decision  of  the  supreme  court  in  the  case  of  Ths 
Pennsylvania^  they  required  this  schooner  to  be  ringing  a  bell,  and  for- 
bid her  to  be  sounding  a  horn. 

The  next  question  is  whether  this  disobedience  of  the  law  by  the 
schooner  contributed  to  *the  collision  that  ensued.  Here  the  law  declared 
in  the  case  of  The  Pennsylvania,  already  cited,  is  applicable,  and  it  must 
be  presumed  that  the  failure  to  ring  a  bell,  and  sounding  a  horn  instead, 
was  "contributing  cause  of  the  disaster."  This  presumption  is  conclu- 
sive in  a  case  like  this  where  nothing  appears  to  overthrow,  the  presumpr 
tion,  and  compels  a  decision  that  the  damages  arising  from  the  collisioa 
were  caused  by  the  fault  of  the  schooner.  ;  , 

Was  the  bark  guilty  of  any  &ult  which  renders  bar  ^alsp  liablis? 
•I  find  none.     It  i&  insisted  iby  the  schooner  that  the.bark  haid^uopsoper 
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lookout,  but  the  proof  is  that  she  had  two  lookouts,  and  that  the  schooner 
was  seen  as  soon  as  possible.  It  is  also  said  that  the  bark  sounded  no 
horn,  but  the  schooner's  own  witnesses  prove  that  they  heard  her  horn. 
And,  lastly,  it  is  said  that  the  bark  was  in  fault  for  not  starboarding  her 
helm.  The  bark  did  not  starboard,  but  why  should  she?  She  was 
close-hauled  on  the  starboard  tack.  She  was  notified  by  the  schooner's 
horn  that  a  vessel  was  approaching  close-hauled  on  the  port  tack.  The 
bark's  duty,  therefore,  was  to  keep  her  course,  and  to  assume  that  the 
schooner  would  keep  out  of  her  way.  Certainly  she  was  not  bound  to 
starboard.  I  find  therefore  no  feult  committed  by  the  bark.  The  re- 
sult is  that  any  damage  sustained  by  the  bark  may  be  recovered  in  her 
action  against  the  Laura  Belle,  while  the  libel  of  the  Laura  BeUe  against 
the  bark  must  be  dismissed.     Costs  in  each  case  to  the  successful  party.  . 


The  City  of  Augusta. 
The  W.  E.  Cheney. 
Carpenter  v.  The  City  op  Augusta  and  another. 
(District  Court,  8,  D,  New  York,    March  19, 1887.) 

1.  CoLiiiflioN— Wharves  ajto  Blips— Burden  of  Proof. 

Where  a  vessel,  moving  out  of  the  slip,  injures  another  moored  to  the 
wharf,  the  burden  of  proof  is  upon  the  former  to  show  that  she  was  without 
fault. 
8.  Same— Case  Statei^— Old  Vessel— Subpioious  Cirouicstanoes— Half  Dam- 
ages. 

While  the  steamer  C.  of  A.  was  being  towed  out  of  the  slip,  the  libelant's 
sloop,  lying  along  the  wharf,  was  injured  by  being  Jammed  in  consequence, 
as  was  alleged,  of  the  steamer's  bowline  not  being  cast  off  in  time.  Meld,  on 
a  conflict  of  evidence,  that  the  sloop  was  Jammed  by  the  steamer;  but  the 
sloop  being  old,  and  previous  notice  given  to  the  sloop  to  move  away,  and 
other  circumstances  existing  not  satisfactorily  explained,  half  damages  only 
were  allowed. 

In  Admiralty, 

Hyland  &  Zabridde-^  for  libelant. 

John  E.  Wordy  for  the  City  of  Augusta, 

Brown,  J.  As  the  libelant's  sloop  Frances  was  lying  along  the  north- 
erly side  of  pier  35,  taking  in  a  cargo  of  iron,  she  was  jammed  some- 
what, as  I  must  find  upon  the  evidence,  by  the  steamer  City  of  Augusta, 
as  the  latter  was  being  towed  out  of  the  slip  at  high  water,  to  be  taken 
to  the  dry-dock.  The  great  confidence  with  which  most  of  the  witnesses 
for  the  City  of  Augusta  testified  that  this  was  before  dinner,  when  the 
time  of  tide  shows  that  it  must  have  been  several  hours  after,  detracts 
not  a  little  from  the  confidence  to  be  placed  in  the  details  of  their  tea- 
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timony  in  other  respects.  The  explanation  of  the  collision  given  by  the 
libelant's  witnesses  is  that  the  steamer  was  started  before  the  bowline  was 
cast  ofT,  and  that  her  head  was  accordingly  jerked  towards  the  libelant's 
vessel.  It  is  denied  by  the  steamer's  witnesses  that  she  had  started  before 
the  line  was  cast  off.  The  sloop,  however,  was  not  wrongfully  where  she 
was,  and,  as  she  was  struck  by  a  vessel  in  motion,  the  burden  of  proof  is 
upon  the  latter  to  show  herself  without  fault.  Considering  all  the  evi- 
dence, I  do  not  think  that  this  burden  is  sustained,  and  the  City  of  Au- 
gusta must  therefore  beheld  liable. 

The  sloop,  however,  was  26  years  old.  She  has  not  been  repaired  since 
the  accident.  She  was  used  more  or  less  for  a  considerable  time  without 
repair  after  the  accident,  and  was  subsequently  sold  for  $300,  under  at- 
tachment. These  circumstances  are  so  peculiar,  suspicion  of  the  in- 
firmity of  the  vessel  is  so  strong,  and  the  testimony  of  the  libelant  him- 
self was  accompanied  by  so  singular  mistakes,  that  I  do  not  feel  war- 
ranted in  giving  him  the  benefit  of  full  repair,  as  of  a  vessel  probably 
able  to  withstand  ordinary  contacts.  If  the  vessel  was  weak,  as  well  as 
old,  as  I  very  strongly  suspect,  I  think  the  captain  should  have  got  out 
of  the  way,  according  to  the  previous  notice  given  him,  or  have  taken 
care  that  the  person  who  suggested  to  him  to  remain  was  either  the  su- 
perintendent or  some  proper  representative  of  the  steamer,  neither  of 
which  is  proved.  Under- the  circumstances,  therefore,  I  allow  him  half 
of  his  damages,  as  against  the  City  of  Augusta,  and  estimate  this  half 
at  $300,  for  which  sum  the  libelant  may  take  a  decree;  or,  if  desired,  a 
reference  may  be  taken  by  either  party  to  compute  the  damages,  at  the 
risk  of  costs  to  the  party  demanding  It,  if  a  more  favorable  award  is  not 
given. 


The  Silica  v.  The  Lord  Warden  and  another.^ 

The  Lord  Warden  v.  The  Siuoa  and  another. 

(CvrcuU  Oowri,  B.  D.  Penmylvania.    March  1, 1887.) 

COLLIBION— DaMAOBS— DBUTJRRiLOX. 

In  cases  of  coUision,  the  rate  of  demurrage  provided  for  In  the  charter-party 
of  the  injured  vessel  will,  in  all  save  exceptional  cases,  be  adhered  to  in  the 
determination  of  the  damage  suffered  by  the  delay  of  the  injured  vessel 
while  undergoing  repairs. 

In  Admiralty.     Sur  exceptions  to  commissioner's  report. 

The  bark  Silica  sailed  from  London  for  Philadelphia,  on  August  11, 
1884,  and  arrived  at  the  latter  port  on  the  seventh  of  October.  There 
she  was  chartered  for  a  voyage  from  Philadelphia  to  Fiume.  She  pro- 
ceeded on  her  voyage  in  the  tow  of  the  tug  Protector,  and,  owing  to  the 

^Reported  by  C.  Berkeley  Taylor.  Esq.,  of  the  Philadelphia  bar. 
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negligent  handling  of  the  tug;  and  the  faulty  position  of  the  Lord  Warden, 
collided  with  the  latter.  The  commissioner  appointed  to  ascertain  the 
damage  suffered  by  the  Silica  allowed  demurrage  at  the  rate  of  $92  a  day, 
the  amount  stipulated  in  the  Silica's  charter-party,  for  time  lost  while 
undergoing  repairs.  To  this  counsel  for  the  Protector  excepted,  on  the 
ground,  that  the  Silica  was  not  entitled  to  more  than  the  actual  damage 
suffered;  that  the  voyage  must  be  considered  as  begun  when  the  bark 
left  London;  and  that  the  earnings  of  the  bark  must  be  apportioned  over 
all  the  time  that  intervened  between  her  departure  from  London  and  her 
arrival  at  Fiume,  in  order  to  ascertain  the  per  diem  loss. 

Charles  Gibbons^  Jr. ,  for  the  Silica. 

H,  R.  Edmunds,  for  the  Lord  Warden. 

Driver  &  Coviston,  for  the  Protector. 

Butler,  J.  The  exceptions  must  be  dismissed.  The  rule  adopted 
by  the  commissioner  for  ascertaining  damages  from  delay  is,  under  the 
circumstances,  the  proper  one.  Under  ordinary  circumstances,  it  is  al- 
ways so.  In  exceptional  cases,  such  as  The  PotomaCy  105  U.  S.  630,  the 
rule  invoked  by  the  exceptor  is  applicable.  Here  the  other  is  safer;  and 
it  gives  the  libelant  less  than  he  would  take  under  the  rule  invoked 
against  him;  unless,  indeed,  we  adopt  the  exceptor's  method  of  ascertain- 
ing profits;  that  is,  by'infcluding  the  profitless  passage  from  London,  in 
the  voyage,,  though  the  vessel  was  not  chartered  until  she  came  to  Phila- 
delphia.    This  we  could  not  do.  ' 


The  Wisconsin.* 

Beebej  ^.  The  Wisconsin. 

(DiitruU  Court,  B.  D.  New  York.    May  6, 18S7J 

1.  Salvage— 5E»vtc»8—Pn»OT  as  Salvor— Awabp. 

Libelant,  a  pilot,  was  on  board  the  steamship  W.,  but  had  not  taken  charge, 

when  the  vessel  ran  ashore.    Thereafter  he  rendered  assistance  by  suggestions 

,   .,   aato.  getting  tier  oft  and  by  taking  charge  of  her  when  ishe  was  floated  in  a 

.•    rudderless  condition.    He  incurred  no  risk;  and  was  not  called  upon  for  any 

;^.     '0^tra6rdinary  exertion.    BM,  that  he  should  recover  yi*^  salvage. 

2.  Same— When  Pilot  may  be  SAiiVOR. 

A  pilot  may  be  a  salvor,  although  aboard  the  vessel,  if  he  has  not  yet  «§• 
Bumed  the  relation  of  pilot  to  her.  . 

8.  ^AME— Ne^  Jersey  Statute— ExtRAORDiNARY  Pilotage  Services. 
• '  •  '  The  statute  of  New  Jersey  (section  16  of  the  issue  of  1846)  related  4»  ^x- 
!  •  traordinary  pilotage  aervices.  'A  case  of  pilotage  services  necessarily  presuiJ- 
.,  ppses  the  vessel- c^pal^e  of  being  navigated.  So  a  pilot,  rendering  aia  to  an 
,  unhavigAble  vessel,  is  not  bound  by' the  above  statiitfe,  aiid  his  services  may 
-  ^^  be  Bot  Ibose  of  a  pilot,  bat  oi£  a  salvor; 

» Reported  by  Edward  fi;  C?eiiedi«t^K««i.,i  of  the.l?ew  York  ba*.  '..  ..   ,  ;  L  , 
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In  Admiralty. 

Whitehead,  Parker  &  Dexter ^  for  libelant* 

Nask  &  Kingsfordi  for  claimant. 

Benedict,  J.  The  principal  objection  made  to  the  recovery  of  salvage 
by  the  libelant  is  that  the  libelant,  being  a  pilot,  was  under  a'pre-existr 
ing  covenant  to  do  what  he  did  towards  getting  the  vessel  off  the  shore, 
where  she  had  grounded  when  not  in  his  charge.  But,  although  the 
libelant  was  a  pilot,  and  was  on  board  the  steamer,  he  had  not  assumed 
the  relation  of  pilot  to  the  vessel.  According  to  an  understanding  to  that 
effect,  he  had  gone  below  to  bed,  to  be  called  when  his  services  as  pilot 
were  required,  and  while  so  below  the  ship  grounded  hard  upon  the  shore 
of  the  sea.  He  was  under  no  agreement  to  assist  the  vessel  after  she  had 
grounded. 

Another  objection  to  a  recovery  of  salvage  by  the  libelant  is  based 
upon  the  provision  of  the  statute  of  New  Jersey,  (section  16  of  the  issue 
of  1846,)  as  follows: 

"That  every  pilot  or  deputy-pilot  who  shall  have  exerted  himself  for  the 
preservation  of  any  vessel  appearing  to  be  in  distress,  and  in  want  Of  a  pilot« 
shall  be  entitled,  for  any  extraordinary  services,  to  such  sum  as  the  pilot 
and  master,  owner,  or  consignee  can  agree  on,  or,  in  case  of  not  agreeing,  as 
the  commissioners  shall  determine  to  be  a  reasonable  reward.  ** 

This  provision,  it  is  said,  made  it  the  duty  of  the  libelant  to  do  what 
hh  could  to  aid  the  vessel  after  she  grounded,  and  he  cannot  recover  sal- 
vage, because  services  required  by  law  as  a  duty  are  never  compensated 
as  salvage  services.  But  I  am  of  the  opinion  that  the  provision  of  the 
statute  above  referred  to  created  no  l^al  obligation  on  the  part  of  the 
libelant  to  exert  himself  for  the  preservation  of  this  vessel,  situated  as 
she  was.  If  this  vessel,  grounded  as  she  was  on  the  shore  of  the  open 
sea,  can  be  said  to  be  "a  vessel  in  want  of  a  pilot,"  within  the  meaning 
of  the  statute  referred  to,  still  I  am  of  the  opinion  that  under  the  de- 
cision of  the  supreme  court  in  Hobart  v.  Drogan,  10  Pet.  108,  it  cannot 
be  he]^  that  the  libelant  was  under  legal  obligations  to  render  any  serv- 
ices to  her.  The  statute  referred  to  relates  to  extraordinary  pilotage 
services,  and  the  present  is  not  a  case  of  pilotage  services.  A  case  of 
pilotage  services,  as  pointed  out  by  the  supreme  court  of  the  United  States 
in  Hobart  v.  Drogan,  10  Pet.  128,  necessarily  presupposes  a  vessel  in  a 
situation  capable  of  being  navigated.  The  steamer  in  question  at  the 
time  of  the  commencement  of  the  libelant's  services  was  unnavigable,  for 
.  she  was  hard  ashore.  The  claim  of  the  libelant  appears  to  be  clearly 
within  the  principle  of  the  decision  in  Hobart  v.  Ih'ogan.  In  this  case, 
as  in  that,  the  services  in  question  were  rendered  to  a  vessel  wholly  un- 
navigable, by  one  not  connected  with  the  vessel  by  any  pre-existing  cove- 
nant, and  under  circumstances  when  no  legal  obligation  to  aid  in  her 
preservation  attached  to  the  one  rendering  the  services.  I  am  bound, 
therefore,  to  conclude  that  the  libelant's  services  were  not  those  of  a  pilot, 
and  by  consequence  were  those  of  a  salvor. 

There  remains  to  consider  the  amount  proper  to  be  awarded  the  pilot 


Digitized  by 


Google 


S4!S  FEDERAL  REPOBTEB« 

for  these  services.  The  large  sum  suggested  by  him  as  a  propef  reward 
is  based  upon  the  idea  that  he  saved  the  steamer.  But  such  was  not 
the  fact.  According  to  the  testimony  of  the  master  and  officers  of  the 
steamer,  the  pilot  did  nothing  of  any  value.  I  am  of  the  opinion,  how- 
ever, that  he  aided  in  the  fescue  of  the  steaitier.  The  suggestions  made 
by  the  pilot  were  of  value,  amd  his  presence  on  board  the  vessel  after  she 
floated,  and  before  she  was  tdken  in  tow,  tended  to  relieve  the  master  to 
a  certain  degree,  and  were  calculated  to  give  a  confidence  to  those  on 
board  which  otherwise  might  not  have  existed.  Indeed,  for  a  time  after 
the  vessel  floated,  and  before  she  was  taken  in  tow,  the  pilot  was  in 
charge,  and  under  his  direction  the  steamer,  although  rudderless,  instead 
of  dodging  off  and  on  as  the  master  intended  to  do,  waiting  for  tugs 
which  had  been  sent  for,  approached  several  miles  nearer  the  bar,  mov- 
ing astern,  and  using  her  sails  in  connection  with  her  screw  to  direct  her 
course.  But  the  pilot  incurred  no  risk,  and  was  not  called  on  to  put 
forth  any  extraordinary  exertions.  The  suggestions  which  he  claims  to 
have  made  are  such  as  would  have  occurred  to  any  competent  master, 
and  it  is  impossible  to  say  that  the  salvation  of  the  steamer  was  due  to 
the  exertions  of  the  pilot.  But  he  did  render  services  of  value  to  the 
steamer  as  she  was  situated,  and  he  is  entitled  to  be  compensated  lib- 
erally for  what  he  did.  In  my  opinion,  he  will  be  so  compensated  by 
awarding  him  the  sum  of  $1,000.  For  that  sum,  with  costs,  let  him 
have  a  decree. 
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BowMAK  V,  Bowman. 
(Oireuit  (hurt,  N,  D.  minoU.    May  16, 1887.) 

1.  BXMOYAL  OF  CaUSEB— PaOCEEDINOS  FOR  DiVORCB. 

A  suit  for  divorce  was  removed  nnder  the  act  of  March  8,  1887,  defendant 
denying  in  his  petition  the  allegation  of  marriage  set  out  in  the  bill,  and 
claiming  thiat  the  controversy  arose  between  citizens  of  different  states.  Held, 
upon  motion  to  remand,  that  the  case  could  not  be  removed  upon  the  issue 
made,  as  the  determination  of  such  issue  would  not  necessarily  dispose  of  the 
case. 

2.  Same— Act  Maboh  8, 1887— Amount  in  CoNTBoVEBflY— Alimoky. 

In  a  suit  for  divorce,  defendant  alleged  in  his  petition  for  removal  that  the 
amount  in  controversy  exceeded  12,000,  upon  the  ground  that  the  complain- 
ant charged  in  her  bill  that  he  was  the  owner  of  valuable  real  estate,  and  re- 
ceived an  income  of  not  less  than  $10,000  per  annum,  and  prayed  an  award 
of  alimony  according  to  the  e()uities  of  the  case.  SM,  in  view  of  the  fact 
that  the  allowance  of  alimony  was  discretionary  and  the  amount  uncertain, 
that  it  could  not  be  said  to  be  a  suit  wherein  the  matter  in  controversy  ex- 
ceeded the  sum  of  $2,000. 

In  Equity.     Bill  for  divorce* 

Eogmiy  Cane  &  Hogan^  for  complainant. 

li'aTik  J.  Bowmanf  pro  ae,  and  L.  M.  Shreve^  for  defendant. 

Blodgett,  J.  This  is  a  bill  for  divorce,  originally  filed  by  the  com- 
plainant in  the  circuit  court  of  Cook  County,  and  by  the  defendant  re- 
moved to  this  court.  A  motion  is  now  made  to  remand  on  the  ground 
that  it  is  not  a  removable*  case.  The  application  to  remand  was  made 
in  the  state  court  before  an  answer  was  filed  b}'  the  defendant;  but  in 
his  petition  for  removal  the  defendant  alleges  that  the  complainant,  Ida 
M.  Bowman,  was  never  married  to  the  defendant,  and  is  not  his  wife, 
but  is  fLfeme  soUj  and  wholly  denies  the  allegation  of  marriage  set  out 
in  the  bill;  and  alleges  further  that  the  defendant  is  a  citizen  of  the  state 
of  Missouri,  and  the  complainant  is  a  citizen  of  the  state  of  Illinois,  and 
has  been  for  many  years  past,  and  that  she  was  never  a  citizen  of  the 
state  of  Missouri.  The  right  of  removal  is  claimed  upon  the  ground 
that  the  controversy  in  the  case  is  between  a  citizen  of  Missouri  and  a 
citizen  of  Illinois,  and*  that  it  involves  more  than  the  sum  of  $2,000; 
the  defendant  insisting  that  he  has  the  right  as  a  citizen  of  Missouri  to 
have  the  issue  he  makes  in  the  case,  that  he  was  never  married  to  the 
complainant,  tried  in  this  court. 

It  is  a  rule  so  well  fixed  as  not  to  require  the  citation  of  authorities 
in  its  support  that  the  citizenship  of  the  wife  foUows  the  citizenship  of 
the  husband;  and  hence,  for  this  reason,  perhaps  more  than  any  other, 
this  class  of  litigation  has  never  obtained  admission  in  the  federal  courts. 
In  Barber  v.  Barber^  21  How.  582,  it  is  said: 

''We  disclaim  altogether  any  jurisdiction  in  the  courts  of  the  United  States 
upon  the  subject  of  divorce,  or  for  the  allowance  of  alimony,  either  as  an  or- 
iginal proceeding  in  chanceiy,  or  as  an  incident  to  a  divorce  a  tUnculo^  or  to 
one  from  bed  and  board." 
v.30F.no.l2— 64 
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There  was  a  dissenting  opinion  filed  in  this  case,  concurred  in  by 
Chief  Justice  Taney  and  Justices  Daniel  and  Campbell,  and  the  main 
ground  of  their  dissent  was  that  there  could  be  no  jurisdiction  in  the 
federal  courts  to  try  this  class  of  cases,  because  the  citizenship  of  the 
husband  and  wife  were  one.  So  that  we  have  in  that  case  the  unani- 
mous opinion  of  the  court  that  this  class  of  cases  cannot  be  entertained 
here. 

As  before  stated,  it  is  contended  as  the  sole  ground  of  the  right  to  re- 
move this  case  that  the  defendant  being,  as  he  alleges,  untruthfully 
charged  with  being  ihe  husband  of  the  complainant,  and  being  a  citizen  of 
the  state  of  Missouri,  while,  as  he  alleges,  she  is  a  citizen  of  the  state  of 
Illinois,  he  is  entitled  to  have  that  issue  tried  by  the  federal  court;  and 
that  there  is  therefore  raised  by  that  issue  a  controversy  between  citi- 
zens of  different  states.  This  seems  to  be  plausible  at  first;  but  when 
we  remember  that  if  this  issue  should  be  decided  against  the  defendant, 
and  in  favor  of  the  complainant,  the  case  must  then  be  dismissed  for 
want  of  jurisdiction  in  this  court,  it  seems  to  me  that  we  find  in  this 
very  result  a  conclusive  reason  why  the  case  is  not  removable.  It  could 
not  have  been  any  part  of  the  intention  of  congress  that  a  case  should  be 
removed  from  the  state  to  the  federal  court  for  the  purpose  of  trying  a 
preliminary  and  single  issue  therein  which  might  not  fully  determine 
and  dispose  of  it.  If  this  issue  should  be  determined  in  favor  of  the  de- 
fendant, it  might  then  be  said  that  it  would  end  the  case;  but,  if  it 
should  be  determined  in  favor  of  the  complainant,  then  this  court  could 
not  proceed  to  decree  a  divorce,  or  act  upon  the  prayer  in  the  bill  for 
alimony,  and  hence  this  court  would  be  compelled  to  return  the  case  to 
the  state  court  to  proceed  with  it  to  final  conclusion.  It  cannot  be  ex- 
pected that  the  state  court  can  take  up  this  case  where  this  court  leaves 
it  to  act  upon  an  issue,  and  a  judgment  upon  that  issue,  dedded  in  this 
court,  and  consider  itself  bound  by  the  action  of  this  court  in  that  re- 
gard. The  statute  allowing  the  removal  of  cases  firom  the  state  to  the 
federal  courts  by  its  provisions  clearly  contemplates  that  when  removed 
the  case  must  be  removed  into  this  court  for  all  purposes,  and  for  a  final 
judgment  or  decree,  no  matter  which  way  the  issues  may  be  found. 
Therefore,  without  discussing  at  length  the  main  question  as  to  whether 
this  court  can  have  jurisdiction  of  the  subjeclrmatter  of  divorce,  it  is 
enough  to  say  that  this  case,  I  think,  cannot  be  removed  into  this  court 
for  trial  upon  the  preliminary  issue  which  the  defendant  has  seen  fit  to 
make,  and  upon  which,  he  admits,  if  found  against  him,  the  case  must 
go  back  to  the  state  court. 

The  petition  for  the  removal  of  this  cause  was  filed  on  the  fifth  of 
March  last,  and  hence  comes  under  the  act  of  March  3,  1887,  limiting 
the  right  of  removal  to  cases  involving  an  amount  exceeding  $2,000. 
The  defendant  contends  that  the  amount  in  controversy  in  this  case  ex- 
ceeds that  sum,  because  the  complainant  in  her  bill  charges  th^t  be  is 
the  owner  of  valuable  real  estate  and  property  interests,  and  is  also  xe- 
ceiving  an  income  of  not  less  than  $10,000;per  annum,  and  prays  an 
award  of  alimony  according  to  the  equities  of  the  case.     It  seem«  to  me 
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that  inasmuch  as  it  is  wholly  uncertain  as  to  what  amount  of  alimony 
the  court  may  under  any  circumstances  allow  in  a  case  like  this,  and  as 
alimony  is  only  an  incident  to  the  right  to  a  divorce,  and  may  or  may 
not  he  allowed  in  the  discretion  of  the  court,  that  this  cannot  be  said  to 
be  a  suit  where  the  matter  in  controversy  exceeds  the  sum  of  $2,000, — 
the  controversy  in  this  case  being  complainant's  right  to  a  divorce,  and 
not  as  to  the  amount  of  alimony  to  be  awarded;  and  hence  I  doubt 
whether  the  case  comes  within  the  jurisdictional  clause  of  the  removal 
acts. 

The  case  is  therefore  remanded  to  the  circuit  court  of  Cook  county 


United  States  v.  Hancock  and  others. 

{OiTGuU  Court,  N,  D.  California,    May  3, 1887.) 

!•  Public  Lands— Patents— Mexican  Gbants— Fraud. 

In  the  absence  of  satisfactory  proof  of  fraud  in  procuring  the  survey,  or  its 
approval,  or  the  issue  of  the  patent  based  upon  it,  where  the  decree  of  the 
board  of  land  commissioners  created  by  the  act  of  connress  of  March  8,  1851. 
confirming  a  Mexican  grant  is  for  a  tract  of  land  with  ofesignated  boundaries, 
and  not  for  a  specific  quantity,  a  ];>atent  based  upon  a  survey  following  the 
boundaries  of  the  decree  is  not  void  because  it  embraces  a  tract  containing 
more  than  80,000  acres,  or  very  nearly  7  Mexican  leagues,  and  the  grant  is 
for  1  square  league  and  no  more.^ 

2.  LnCITATTON  OF  ACTIONS— SUITS  BY  UNITED  STATES — PuBLIC  LANDS. 

A  suit  to  set  aside  a  patent  issued  to  one  claiming  land  in  California  under 
a  Mexican  grant  on  the  ground  of  fraud,  cannot  be  maintained  by  the  United 
States  after  the  lapse  of  19  years  since  the  survey  was  made.  15  since  the  patent 
was  issued,  and  86  since  the  passage  of  the  act  of  congress  of  March  8,  l8ol,  en- 
titled. **An  act  to  ascertain  and  »etUe  private  land  claims  in  the  state  of  Cali- 
fornia. "  Such  a  suit  is  part  of  the  compulsory  litigation  forced  upon  claimants 
by  that  act;  and,  as  the  government  consented  to  appear  therein  as  an  equal 
litigant,  and  impliedly  waived  all  rights  peculiar  to  it  as  a  sovereign,  the 
maxim,  '^nullum  tempus  occurrit  regi,**  does  not  apply.* 

In  Equity. 

8.  Q.  HiJhom,  U.  S.  Atty.,  and  Shirley  0.  Ward,  for  complainant. 
Jame^  F.  Stuart^  (Barday  &  Wilson^  of  counsel,)  for  resi)ondents. 
Before  Sawyer  and  Hot'fman,  JJ. 

Hoffman,  J.  This  is  a  suit  brought  in  the  name  of  the  United  States 
to  vacate  and  annul  the  patent  issued  June  22,  1872,  to  Michael  White, 

1  As  to  the  conclusive /effect  of  patents  for  land  issued  by  the  public  land-officers,  see 
Bntte  City  Srnoke-Hous'e  Lode  Cases,  (Mont.)  12  Pac.  Eep.  858;  Plummer  v.  Brown, 
(Cal.)  Id.  464,  and  note;  but  as  to  the  power  of  a  court- of  equity  to  vacate  the  action  of 
officers  imposed  upon  by  fraud,  mistake,  or  false  swearing,  and  to  reve8t  the  title  to 
public  lands  which  has  been  thus  wrongfnlly  obtained,  see  Wilson  v.  State,  (Ark.)  1 
6:  W.  Rep.-  71;  Sanford  v.  Sanford,  (Or.J  13  Pac.  Rep.  602;  U.  S.  v.  MaxweU  Land- 
Grant  Co.,  7  Slip.  Ct.  Rep.  1015. 

*  Respecting  the  running  of  the  statute  of  limitations  against  the  United  States,  Bee 
,t7.  8.  V.  Spiel,  8  Ted.  Rep.  143  j  note.to.Traer  v.  Q\exf%  6  Sup,  Ct,  Rep.  170. 
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confirmee  for  the  Muscupiabe  rancho  in  San  Bernardino  county,  state  of 
California.  The  bill  does  not  deny  the  genuineness  and  validity  of  the 
original  Mexican  grant  to  Michael  White;  but  it  alleges  that  the  grant 
was  for  one  square  league  and  no  more,  and  that  the  patent  issued  em- 
braces a  tract  containing  more  than  30,000  acres,  or  very  nearly  seven 
Mexican  leagues.  It  further  alleges  that  this  erroneous  location  was 
fraudulently  and  intentionally  made  by  one  Henry  Hancock,  the  United 
States  deputy  surveyor,  who  made  the  survey  upon  which  the  patent  is 
based,  and  who  at  the  time  of  making  such  survey  was  a  secret  owner 
of  an  undivided  half  interest  in  the  rancko^  and  was  at  the  same  time 
the  agent  of  the  other  owners  thereof,  and  by  them  intrusted  with  all 
matters  concerning  the  location  of  the  grant;  that  said  location  was  made 
for  the  purpose  of  defrauding  the  United  States  out  of,  and  corruptly 
gaining  for  himself  and  his  co-owners,  some  26,000  acres  more  than  tiiey 
were  by  law  entitled  to;  and  that  Hancock,  by  false  and  untruthful  rep- 
resentations made  to  the  United  States  surveyor  general  for  California, 
deceived  that  oflScer,  and  procured  the  final  confirmation  of  the  survey 
upon  which  the  patent  was  founded. 

With  respect  to  the  allegation  that  the  original  grant  was  for  a  league 
and  no  more,  it  is  sufiScient  to  say  that  the  decree  of  confirmation  ms^es 
no  mention  of  quantity,  but  confirms  the  claim  to  a  tract,  the  bounda- 
ries of  which  are  specifically  mentioned.  That  decree,  made  March  6, 
1855,  has  become  final.  This  court  has  no  jurisdiction  to  correct  any 
errors  which  may  have  been  committed  in  final  decrees  of  confirmation 
of  Mexican  land  claims  in  California,  whether  those  decrees  have  been 
made  by  the  board  of  land  commissioners,  the  district  court,  or  the  su- 
preme court  of  the  United  States.  Whether  the  alleged  error  of  those 
tribunals  consists  in  confirming  an  invalid  claim,  or  in  the  designation 
of  the  boundaries  of  a  confirmed  grant,  is  immaterial.  In  either  case, 
the  decree  is  final  and  conclusive,  unless  such  fraud  be  shown  as  will 
vitiate  the  most  solemn  judgments. 

That  it  was  within  the  province  of  the  board,  in  proper  cases,  to  de- 
clare the  boundaries  of  confirmed  grants,  has  frequently  been  decided 
by  the  supreme  court.  U.  S.  v.  Sqrulveday  1  Wall.  104.  A  final  de- 
cree, giving  the  boundaries  of  the  tract  confirmed,  "is  conclusive  not 
only  on  the  question  of  title,  but  as  to  the  boundaries  which  it  specifies." 
U.  S.  V.  HaOeck,  1  Wall.  439,  440;  U.  S.  v.  BiUing,  2  WaU.  444;  Hi- 
gueroB  v.  U.  S.,  5  WaU.  827. 

In  U.  S.  V.  Halleck,  the  supreme  court  says: 

"The  answer  to  all  efforts  of  this  kind  is  that  the  decree  is  a  finality  not 
only  as  to  the  question  of  title*  but  as  to  the  boundaries  which  it  specifies, 
*  *  *  If  erroneous  in  either  particular,  the  remedy  was  by  appeal,  but 
the  appeal  having  been  withdrawn  by  the  government,  the  question  o^  its 
correctness  is  forever  closed.*' 

The  final  decree  of  the  board  is  as  follows: 

"In  this  case,  on  hearing  the  proofs  and  allegations,  it  is  adjudged  by  the 
commission  that  the  claim  of  the  petitioner  is  valid,  and  it  is  therefore  de- 
creed that  his  application  for  a  confirmation  be  allowed,  with  the  following 
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boundaries :  On  the  north  and  east  by  the  foot  of  the  mountains,  on  the  south 
by  the  Agua  Ctiliente*  and  on  the  west  by  tlie  Cotton  woods,  which  are  on 
the  other  side  of  the  creek,  reference  being  had  to  the  map  accompanying  the 
ea^ediente,"  ' 

It  will  be  noted,  that  this  decree  contains  no  mention  of  quantity.  It 
is  a  confirmation  of  a  claim  to  a  tract  of  land  with  specified  boundaries. 
No  suggestion  is  made  that  it  was  obtained  by  fraud.  It  is  therefore 
final  and  concliisive. 

•  How  far  the  attorney  general,  in  granting  the  use  of  the  name  and 
prt- rogatives  of  the  United  States,  for  the  institution  of  this  suit,  was  in- 
fluenced by  the  assertion,  so  strenuously  made  at  the  bar,  that  the  de- 
cree was,  or  ought  to  have  been,  for  one  league,  and  no  more,  we  are 
not  informed.  We  cannot  assume  that  it  had  any  weight  with  him,  for 
that  would  be  to  suppose  either  that  he  never  read  the  decree,  or  that 
he  was  not  aware  that,  in  the  absence  of  fraud,  it  was  final  and  conclusive. 

The  fraud  alleged  in  this  case  is  fraud  on  the  part  of  the  surveyor  in 
locating  the  land,  so  as  to  include  more  than  one  league,  and  in  desig- 
nating and  fixing  the  boundaries.  The  first  of  these  accusations  must 
be  summarily  dismissed.  The  surveyor  was  bound  to  survey  and  locate 
the  land  according  to  the  decree.  He  had  no  authority  to  interpolate 
into  it  a  limitation  as  to  a  quantity  of  which  it  makes  no  mention.  The 
fraud,  if  any,  committed  by  him,  could  only  have  consisted  in  corruptly 
adopting  boundaries  other  than  those  called  for  by  the  decree. 

No  jurisdiction  has  been  conferred  on  this  court  to  correct  any  alleged 
errors  on  the  part  of  the  land  department,  committed  in  the  final  sur- 
vey and  location  of  Mexican  land  grants  in  California.  U.  8.  v.  Flint, 
4  Sawy.  61,  per  Mr.  Justice  Field,  affirmed  in  98  U.  S.  61,  66;  U.  8. 
v.  San  Jacinto  Tin  Co.,  10  Sawy.  648,  23  Fed.  Rep.  279. 

The  act  of  June  14,  1860,  conferred  on  the  district  court  extensive 
powers  over  this  subject,  and  under  its  provisions  the  plat  and  survey, 
when  finaUy  approved,  bad  the  force  of  a  patent.  This  act  was  repealed 
by  the  act  of  July  1, 1864,  which  transferred  the  jurisdiction  theretofore 
vested  in  the  district  court  to  the  land  office  at  Washington,  and  the 
secretary  of  the  interior,  on  appeal. 

It  has  frequently  been  held  by  the  supreme  court  "that  the  decision 
of  a  proper  officer  of  the  land  department  is  in  the  nature  of  a  judicial 
determination  of  the  matter  in  dispute."  Vance  v.  Burbankj  101  U.  S. 
514.  And  in  U.  8.  v.  Miffuyr,  114  U.  S.  243, 5  Sup.  a.  Rep.  840,  the 
court  observes:  "It  has  been  often  said  by  this  court  that  the  land-officers 
are  a  special  tribunal  of  a  quad  judicial  character,  and  their  decision  on 
the  facts  before  them  is  conclusive.''  But  in  cas^  where  the  proceed- 
ings have  been  "wholly  ex  parte,  no  contest,  no  adversary  proceedings,  no 
reason  to  suspect  fraud,  but  where  the  patent  is  the  result  of  nothing  but 
fraud  and  perjury,  it  is  enough  to  hold  that  it  conveys  the  legal  title, 
and  it  would  be  going  quite  too  far  to  say  that  it  cannot  be  assailed  by 
a  proceeding  in  equity,  and  set  aside  as  void,  if  the  fraud  is  proved  and 
there  are  no  innocent  holders  for  value  J*     U*  8.  v.  Mnor,  ubi  supra. 

These  rulings  and  observations  of  the  supreme  court  were  made  with 
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reference  to  patents  issued  'under  the  general  land  laws  of  the  United 
States.  They  apply  with  additional  force  to  surveys  and  locations,  and 
patents  issued  under  them,  by  the  land  department,  which  has,  by  special 
legislation,  been  adopted  as  the  instrumentality  by  which  the  location 
and  boundaries  of  confirmed  Mexican  land  grants  shall  be  finally  de- 
termined, and  the  means  by  which  the  political  obligations  of  the  gov- 
ernment under  the  treaty  shall  be  discharged.  And  especially  in  view 
of  the  fact  that  the  jurisdiction  given  to  the  department  was  transferred 
to  it  from  the  district  and  supreme  courts,  to  whom  it  had  previoudy 
been  confided. 

It  is  plain,  therefore,  that  the  ifelief  prayed  for  in  this  case  can  only 
be  granted  upon  proof  of  such  fraud  practiced  upon  the  land  department 
as  will  render  its  decision  a  mere  nullity,  and  will  justify  the  application 
to  its  final  judgment  of  the  phrase,  "jPoftitia  non  judicium  ed;  res  agitur  in 
scena  non,  in  faro; "  that  it  was  a  farce,  not  a  judicial  decision,  performed 
on  a  stage,  not  in  a  court  of  justice.  But  even  in  that  case  the  power 
of  the  court  would  be  limited  to  setting  aside  the  judgment  of  the  land 
department,  and  annulling  the  patent  issued  in  pursuance  of  it.  It  has 
no  jurisdiction  to  determine  how  the  new  survey  shall  be  made. 

What  is  the  nature  of  the  frauds  for  which,  under  the  maxim, "  Fraud 
vitiates  the  most  solemn  contracts,  documents,  and  even  judgments,"  the 
latter  will  be  set  aside,  has  been  fully  expounded  by  Mr.  Justice  Field 
in  U.  S.  V.  TTirockmorton,  by  the  supreme  court  in  the  same  case  on  ap- 
peal (98  U.  S.  65,)  and  by  the  -supreme  court  in  U.  S.  v.  Mnor^  uM 
ewpra. 

In  U.  S.  V.  Throckmorton,  Mr.  Justice  Miller  gives  at  some  length  in- 
stance$  where  courts  of  equity  have  entertained  bills  to  set  aside  and 
annul  the  former  judgment  or  decree,  and  open  the\)ase  for  a  new  and 
fair  hearing.     He  observes: 

"In  all  these  cases,  and  many  others  which  have  been  examined,  relief  has 
been  granted  on  the  ground  that  by  some  fraud  practical  directly  upon  the 
party  seeking  relief  against  the  judgment  or  decree,  that  party  has  been  pre- 
vented from  presenting  all  of  his  case  to  the  court.  *  *  *  On  the  other 
hand,  it  is  equally  well  settled  that  the  court  will  not  set  aside  a  judgment 
because  it  was  founded  on  9,  fraudulent  instrument  or  perjured  evidence^  or 
for  any  matter  which  was  actually  presented  and  considered  in  the  judg- 
ment assailed. " 

Before  proceeding  to  consider  whether  the  proofe  in  the  case  show  any 
such  fraud  practiced  on  the  Lind  department  as  will,  under  the  princi- 
ples above  enunciated,  authorize  the  court  to  set  aside  its  ^^  judicial  de- 
termination of  the  m^atter  in  dispute,^^  an  account  must  be  given  of  the  pro- 
ceedings subsequent  to  the  final  decree  of  confirmation,  which  resulted 
in  the  approval  of  the  survey  and  the  issue  of  the  patent.  The  decree  of 
confirp.ation  bears  date  March  6,  1855.  The  final  survey  under  that 
decree  was  made  by  Henry  Hancock  in  November,  1867.  "It  was  pub- 
lished under  the  act  of  July  1, 1864,  and  remained  in  the  surveyor  gen- 
eral's office  for  a  much  longer  time  than  required  by  law,  without  objeb- 
tibtts  being  filed  thereto,  as  certified  by  the  surveyor  general."     The  sur- 
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veyor  general  approved  the  survey  July  11, 1868,  and  it  was  forwarded 
to  the  general  land-office  for  patent.  The  difference  in  area  between  the 
land  included  in  the  survey  and  the  "one  league,  a  little  more  or  less,'* 
petitioned  for,  attracted  the  attention  of  the  office,  and  the  case  was  on 
the  eleventh  of  May  j  1870,  referred  to  the  department  of  the  interior  for 
instructions.  On  the  twenty-fourth  day  of  January  the  department  ad- 
vised the  land-office  that  the  survey  did  not  conform  to  the  decree  of  con- 
firmation, disapproved  and  set  it  aside,  and  the  twentieth  May  following 
ordered  that  the  surveyor  general  be  directed  to  cause  a  new  survey  to 
be  made.  The  surveyor  general  of  California,  to  whom  this  order  was 
issued,  was  James  R.  Hardenburgh,  who  had  succeeded  Sherman  Day, 
who  was  the  successor  of  Lauren  Upson,  by  whom  the  survey  had  been 
originally  approved.  On  receipt  of  this  order  Mr.  Hardenburgh,  acting 
apparently  under  the  provisions  of  section  10  of  the  act  of  March  3, 1853, 
deputed  "a  confidential  agent,"  Mr.  R.  C.  Hopkins,  to  make  a  personal 
examination  of  the  land,  and  report  upon  the  correctness  of  the  survey 
and  its  conformity  with  the  calls  mentioned  in  the  decree.  Mr.  Hop- 
kins made  his  examination  in  November,  1871,  accompanied  and  as- 
sisted by  William  P.  Reynolds,  a  surveyor  and  civil  engineer,  who  had 
resided  20  years  in  San  Bernardino  county,  and  was  well  acquainted  with 
the  land  and  the  natural  objects  called  fbr  in  the  decree.  On  learning 
the  results  of  Mr.  Hopkins'  examination,  the  surveyor  general  reported 
to  the  department  that  a  survey  made  in  strict  accordance  with  the  bound- 
ary calls  of  the  decree  of  confirmation  would  include  "something  like  a 
lengue  more  of  land  than  the  present  survey."  And  he  recommended 
that  as  the  owners  were  satisfied  with  the  survey  already  executed,  that 
it  be  approved.  On  the  thirteenth  June,  1872,  the  secretary  of  the  in- 
terior adopted  this  suggestion,  and  ordered  that  the  survey  be  approved, 
and  that  a  patent  issue,  "the  patent  to  be  given  and  accepted  as  a  full 
satisfaction  of  aU  claims  and  right  in  the  premises."  The  patent  was  is- 
sued June  22,  1872. 

The  foregoing  account  of  the  proceedings  preliminary  to  the  issue  of 
the  patent  is  (except  what  relates  to  Mr.  Hopkins'  appointment  and  re- 
port) taken  from  the  land-office  report  for  1885. 

It  also  appears  from  the  documents,  certified  copies  of  which  have 
been  obtained  from  the  land-office,  that  the  case  was  carefully  examined 
and  considered,  by  successive  officers  of  the  department. 

The  letter  of  Mr.  Delano,  secretary  of  the  interior,  states  that  the  sur- 
vey was  originally  submitted  to  the  department  for  instructions,  not  be- 
cause it  was  supposed  not  to  conform  to  the  final  decree,  but  because  the 
tract  embraced  in  the  survey  was  so  much  larger  than  that  asked  for  in 
the  original  petition,  that  the  commissioner  was  unwilling  to  assume  the 
responsibility  of  approving  it. 

The  question  thus  presented  appears  to  have  been  fully  considered  by 
the  then  secretary.  A  brief  or  argument  was  furnished  by  Mr.  Mont- 
gomery Blair,  in  which  that  gentleman  calls  the  attention  of  the  secre- 
tary to  the  provisions  of  section  7  of  the  act  of  1864,  (13  U.  S.  St:834,) 
which  in  unmistakable  terms  make  it  the  duty  of  th^  surveyor  general 
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to  follow  the  decree  *  *  *  whenever  such  decree  designates  the  spe- 
cific boundaries  of  the  claim,  and  which  also  make  it  the  duty  of  the 
commissioner  of  the  general  Iand*office  to  require  a  substantial  compli- 
ance with  the  directions  of  this  section  before  approving  any  survey  and 
plat  forwarded  to  him.  The  survey  remained  before  the  secretary  un- 
acted upon  for  nearly  six  months.  His  succsssor,  Mr.  Delano,  seems 
to  have  recognized  the  force  of  Mr.  Blair's  suggestions.  But  he  directed 
a  further  examination  to  be  made,  to  ascertain  wheiher  the  boundaries 
adopted  in  the  survey  conformed  to  the  decree. 

On  the  twenty-third  January,  1871,  Stephen  J.  Dallas,  principal 
clerk  of  surveys,  reported  to  the  secretary  that  "upon  a  thorough  exam- 
ination of  the  papers  handed  over  to  me,  herewith  returned,  and  on 
comparison  instituted  between  the  official  survey  and  the  diseno  repre- 
senting the  specific  boundaries  of  the  claim  as  confirmed  by  the  board 
of  commissioners,  I  find  that  the  official  survey  executed  by  Henry  Han- 
cock does  not  conform  to  the  boundaries  as  shown  by  the  diseno  and  the 
decree  of  confirmation."  The  report  proceeds  to  indicate  in  detail 
wherein  the  non-conformity  consisted.  It  states  that  on  the  western  side 
about  seven  square  miles  of  adjacent  public  lands  are  improperly  in- 
cluded in  the  survey.  On  the  other  hand,  non-conformity  with  the  de- 
cree is  indicated  by  the  failure  to  include  within  the  survey  "an  area  of 
about  ten  square  miles,  to  which  the  grantee  would  seem  to  be  entitled 
by  virtue  of  the  final  confirmation  and  the  provisions  of  section  7  of  the 
act  of  July  1, 1864."  On  this  report  the  secretary  ordered  a  new  survey 
to  be  made.  But  on  being  advised,  as  above  stated,  by  the  surveyor 
general  of  California  that  a  survey  made  in  strict  conformity  to  the  de- 
cree would  embrace  a  much  larger  tract  than  that  included  in  the  Han- 
cock survey,  and  that  the  claimants  were  willing  to  accept  that  survey  . 
in  satisfaction  of  all  claims,  the  secretary  ordered  its  approval,  and  that 
a  patent  issue. 

I  have  thus  recounted,  with  perhaps  unnecessary  minuteness,  these 
proceedings,  protracted  through  nearly  four  years,  which  resulted  in  the 
final  determination  by  the  tribunal  appointed  by  law  to  decide  them,  of 
the  questions  now  sought  to  be  reopened  in  this  court.  It  will  be  seen 
that  the  case  utterly  fails  to  fall  within  the  principles  which,  as  the  su- 
preme court  has  decided,  govern  courts  of  equity,  when  asked  to  set 
aside  a  judgment  for  fraud.  No  fraud  has  in  this  case  "been  practiced 
upon  the  party  seeking  relief  against  the  judgment  or  decree,  whereby 
that  party  has  been  prevented  from  presenting  all  of  his  case  to  the  court." 
On  the  contrary,  the  case  was  fully  presented,  rigorously  investigated, 
maturely  considered,  and  finally  decided,  upon  the  same  facts  as  those 
upon  which  this  court  is  now  a§ked  to  set  aside  the  decision  "/or  fraud  J* 
It  is  not  even  suggested  that  the  land  department  was  deceived  by  fraud- 
ulent documents  or  perjured  testimony,  and  even  if  proved  it  would 
have  afforded  no  ground  for  the  relief  prayed  for*  U*  S.  v.  Tkrockmor- 
ton^  vbi  supra. 

it  may,  we  think,  be  justly  said  that  the  case  really  presented  is  an 
attempt  to  procure  the  reversal  or  modification  by  this  court  of  a  final 
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decree  of  the  board  of  commissioners,  not  in  any  way  impeached  for 
fraud,  but  objected  to  after  the  lapse  of  more  than  80  years  as  erro- 
neous. Had  the  true  object  of  this  proceeding  been  stated  in  the  bill, 
it  w(iuld  have  been  summarily  dismissed  on  demurrer.  The  effort  to 
induce  the  court  to  correct  alleged  errors  in  the  survey  and  location  of 
the  tract  must  prove  equally  futile.  The  foregoing  observations  are  suf- 
ficient to  indicate  the  grounds  upon  which  we  decide  this  case. 

But,  as  the  bill  professes  to  be  founded  on  frauds  perpetrated  on  the 
government,  some  notice  of  the  alleged  frauds,  and  the  evidence  ad- 
duced to  establish  them,  may  not  be  inappropriate.  It  is  alleged  that 
Henry  Hancock  was  a  secret  part  owner  of  the  land,  and  that  to  promote 
his  own  interests  and  those  of  his  brother,  and  other  co-owners,  he  fraud- 
ulently included  in  the  sun^ey  more  than  one  league  of  land,  etc.  The 
wantonness  and  absurdity  of  this  accusation  has  already  been  shown. 
He  was  bound  by  law  to  survey  the  land  according  to  the  terms  of  the 
decree.  There  is  no  proof  -that,  at  the  time  of  the  survey,  he  had  any 
interest  in  the  land,  secret  or  avowed.  There  is  no  proof  whatever  that 
his  field-notes  and  plat  of  survey  were  not  entirely  correct,  and  afibrded 
the  means,  when  compared  with  the  calls  of  the  decree  and  the  delinea- 
tion on  the  disenoj  of  deciding  upon  the  correctness  of  the  survey.  If  he 
committed  any  error,  it  was,  according  to  the  report  of  Mr.  Dallas,  chief 
clerk  of  surveys,  and  of  Mr.  Hardenburgh,  surveyor  general  of  Califor- 
nia, made  more  than  three  years  afterwards,  in  not  induding  within  the 
survey  all  the  land  to  which  under  the  decree  the  claimant  was  en- 
tiUed. 

The  only  other  circumstance  relied  on  in  the  brief  of  the  special  coun- 
sel of  the  United  States  to  show  such  fraud  in  procuring  the  patent  as 
will  justify  the  court  in  setting  it  aside  is  the  acceptance  by  Mr.  Hop- 
kins of  a  gratuitous  deed  for  a  portion  of  the  land  from  the  late  CJol.  J.  C. 
Hays,  who  was  part  owner  of  the  rancho.  Some  two  or  three  months 
after  making  bis  report  to  Mr.  Hardenbuigh,  Mr.  Hopkins  was  met  by 
Col.  Hays,  who,  after  ascertaining  that  he  was  about  to  go  east  on  a 
visit,  informed  him  that  he  was  a  part  owner  of  the  Rancho  Muscupiabe, 
and  had  been  for  a  long  time  waiting  for  a  patent,  and  that  he,  (Hop- 
kins,) being  familiar  with  the  ground,  might  possibly  be  able  to  make 
some  explanation  to  the  commissioner  which  would  cause  him  to  issue 
the  patent  without  further  delay.  Mr.  Hopkins,  who  had  long  been  on 
tenns  of  close  friendship  with  Col.  Hays,  replied  that  he  would  do  so 
with  pleasure,  if  called  upon  by  the  commissioner.  During  Mr.  Hop- 
kins' stay  in  Washington  he  was  called  by  the  commissioner  into  his 
office,  and  gavp.  him  a  simple  explanation  of  what  he  knew  about  the 
boundaries  of  the  rancho,  substantially  the  same  as  that  contained  in  his 
report  to  the  surveyor  general  of  California.  Mr.  Hopkins  was  absent 
from  California  some  six  months.  A  short  time  after  his  return  Col. 
!Hays,  he  states,  walked  into  his  office  one  afternoon,  and  said:  "Hop- 
kins, you  have  been,  I  think,  of  some  service  to  me.  I  desire  to  make 
you  a  present  of  a  tract  of  land  in  Muscupiabe.  I  don't  know  what  it 
may  be  worth.     It  may  be  worth  something  to  your  children,  and  you 
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are  poor,  and  you  have  done  much  service  for  many  persons  in  this 
country,  and  it  gives  me  much  pleasure  now  to  make  you  this  little 
contribution."  Mr.  Hopkins  replied,  "Colonel,  I  don't  think  that  I 
have  been  of  any  such  service  as  would  require  any  compensation,  for 
the  patent  would  certainly  have  been  issued  without  my  interference." 
Col.  Hays  appears  to  have  insisted,  and  produced  the  deed  already  made 
out  and  signed.  Mr.  Hopkins  accepted  the  deed,  and  a  few  days  after- 
wards transferred  the  land  to  a  friend  to  whom  he  owed  some  $1,600. 
This  transaction,  narrated  by  Mr.  Hopkins  himself,  the  special  counsel 
employed  to  assist  the  district  attorney  declares,  in  his  printed  brief,  to 
be  "alone  sufficient  to  warrant  the  government  in  demanding  a  rescission 
of  the  patent."  He  does  not  venture  in  terms  to  charge  (what  would 
alone  impart  to  the  incident  any  importance,  as  affecting  the  decision 
of  this  cause)  that  Mr.  Hopkins'  report  was  willfully  and  knowingly 
false,  and  made  in  pursuance  of  a  corrupt  agreement  with  the  late  Col. 
Hays  in  order  to  deceive  and  mislead  the  surveyor  general;  and  that  it 
did  so  mislead  him,  and  through  him  the  land  department  of  the  govern- 
ment, which  was  thereby  induced  to  issue  a  patent  which,  but  for  that 
deception,  would  have  been  withheld.  / 

It  is  imnecessary  to  consider  whether,  even  in  that  case,  "the  well- 
settled  doctrine  that  the  court  will  not  set  aside  a  judgment  because  it 
was  founded  on  a  fraudulent  instrument  or  perjured  evidence,  or  for  any 
matter  which  was  actually  presented  and  considered  in  the  judgment  as- 
sailed," would  not  apply.      U.  S,  v.  'Birodcmorton^  vM  supra. 

That  Mr.  Hopkins'  report  expressed  his  honest  opinion  on  the  matter 
referred  to  him,  no  one  who  knows  him,  or  who  like  the  district  judge' 
has  for  more  than  30  years  placed  the  most  implicit  reliance  upon  his 
integrity,  and  has  in  the  investigation  of  this  class  of  cases  frequently 
been  indebted  to  him  for  the  detection  and  exposure  of  frauds  and 
forgeries  involving  vast  interests,  will  for  a  moment  doubt.  That  it  was 
correct  may  be  inferred  from  the  fact  that  it  substantially  expresses  the 
conclusions  previously  reached  by  Mr.  Dallas,  chief  clerk  of  surveys,  as 
already  mentioned.  The  idea  that  Col.  Hayes,  so  well  known  to  the 
country  50  years  ago  as  the  famous  Texan  ranger  and  gallant  soldier  of 
the  Mexican  war,  would  attempt  to  bribe  any  public  officer,  and  least 
of  all  Mr.  Hopkins,  is  too  preposterous  to  be  entertained  by  anybody 
acquainted  with  those  gentlemen.  Even  the  special  counsel  expresses 
"the  wish  not  to  be  understood  as  personally  calling  into  question  Mr. 
Hopkins'  integrity,  good  faith,  or  good  intentions  in  all  his  connections 
with  the  Muscupiabe  rancho,  but  he  proceeds  to  add,  that  he  is  forced 
to  say  that  it  would  be  difficult  to  conceive  of  a  more  dpen  and  apparent 
perversion  and  prostitution  of  the  important  office  of  referee,  or  judge  of 
the  facts  than  is  here  shown."  It  would  be  still  more  difficult  to  con- 
ceive how  a  report  made  by  an  officer,  whose  "integrity,  good  faith,  and 
good  intentions"  are  unquestioned,  and  which  was  in  all  probability 
correct  in  point  of  fact,  can  be  considered  "an  apparent  and  open  per- 
version and  prostitution"  of  his  office,  or  can  be  urged  upon  the  court 
as  constituting  such  a  fraud  as  will  authorize  it  to  annul  a  patent  of  the 
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United  States.  It  is  proper  to  add  that  in  notes  written  on  the  margin 
of  the  brief  filed  by  the  special  counsel,  the  district  attorney,  Mr.  Hil- 
born,  has  refused  to  "indorse"  the  special  counsel's  statement  respecting 
Mr.  Hopkins'  testimony,  or  his  strictures  upon  his  action. 

The  respondents  in  this  case  are  49  in  number.  All  of  them,  the 
bill  avers,  hold  under  the  patent  issued  some  15  years  ago,  but  it  al- 
leged that  they  took  with  notice  of  the  fraud  charged  in  the  bill,  i.  e, 
the  fraud  committed  by  Henry  Hancock.  What  the  proofi^  are  in  re- 
gard to  that  fraud  we  have  seen.  Mr.  Hancock's  connection  with  the 
case  seems  to  have  terminated  in  1868,  when  his  survey  was  completed 
and  sent  to  the  surveyor  general.  The  respondents  are  therefore  charged, 
not  on  information  and  belief,  but  positively ,  with  notice  of  an  alleged 
fraud  committed  four  years  before  the  patent  was  issued,  and  which 
during  that  period  remained  unsuspected  by  the  land  department  at 
Washington. 

The  only  fraud  of  which  the  respondents  could  have  had  notice  was 
the  " fraud **  now  charged  upon  Henry  Hancock;  and  that,  as  we  have 
seen,  consisted  in  obeying  the  law  by  following  the  decree,  and  in  not 
restricting  the  survey  to  one  square  league  and  no  more.  The  proofs 
utterly  fail  to  show  any  knowledge  on  their  part  of  the  circumstances 
under  which  the  original  survey  was  made.  If  the  pleader  had  any 
definite  idea  in  making  the  sweeping  and  reckless  allegation  with  regard 
to  the  49  respondents  in  this  case,  it  must  have  been  that  they  had  con- 
structive notice  by  the  record  that  the  original  petition  asked  for  a  tract  of 
the  extent  of  "one  league,  a  little  more  or  less,"  and  that,  therefore,  the 
final  decree  of  the  board  was  erroneous. 

Upon  one  other  point,  which,  though  not  formally  presented  in  this 
case  for  our  decision,  we  think  it  not  unfit  to  make  some  suggestions,  in 
the  hope  that  they  may  be  brought  to  the  notice  of  the  supreme  court, 
and  receive  the  sanction  of  that  high  tribunal.  By  the  act  of  1851,  all 
persons  claiming  lands  in  California  by  virtue  of  any  right  or  title  de- 
rived from  the  Mexican  or  Spanish  governments  were  required  to  present 
their  claims  to  the  board  of  commissioners  created  by  that  act,  and  all 
lands,  the  claims  to  which  should  not  be  presented  within  two  years  after 
the  date  of  the  act,  were  to  be  held,  deemed,  and  considered  part  of  the 
public  domain  of  the  United  States.  The  claimants  were  thus,  under 
pain  of  forfeiture,  forced  to  enter  into  a  litigation,  which  has  proved 
arduous,  protracted,  expensive,  and,  in  some  instances,  almost  ruinous. 
It  is  only  within  a  comparatively  recent  period  that  proceedings  under 
the  act  of  1851  and  other  supplementary  special  acts  of  congress  can  be 
said  to  have  terminated.  The  act  contained,  however,  one  consolatory 
assurance,  viz.,  that  the  firvil  decrees  rendered  by  the  commissioners  and 
the  district  and  supreme  courts,  and  any  patent  issued  under  that  act, 
should  be  final  and  conclusive  as  between  the  United  States  and  the 
claimants. 

It  would  be  indecent  to  suppose  that  congress,  when  thus  summoning 
all  claimants  of  land  in  the  ceded  territory  before  tribunals  of  its  own 
creation  did  not  intend  that  the  United  States  should  appear  before  them 
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as  a  litigont  seeking  and  willing  to  render  justice,  contending  on  equal 
terms  with  their  adversaries,  claiming  no  rights  not  conceded  to  them,  and 
no  special  privileges  as  a  sovereign.  No  such  pretension  was  ever  mode 
before  the  tribunals  designated  in  the  act. 

On  the  twenty-eighth  January,  1876,  the  then  attorney  general  of  the 
United  States,  being  informed  that  some  fraudulent  claims  had  been 
finally  confirmed,  and  that  patents  for  them  had  been  or  were  about  to 
be  issued,  directed  the  district  attorney  "to  take  the  steps  necessary  to 
prevent  the  iraudulent  claims  from  going  to  patent,  and  to  institute  pro- 
ceedings to  set  aside  fraudulent  patents  already  obtained."  This  in- 
struction was  to  be  obeyed  "on  the  giving  by  John  B.  Howard,  special 
counsel  for  the  United  States,  security  for,  or  depositing  a  suflScient  sum 
to  defray,  all  expenses  which  may  be  incurred  in  said  legal  proceedings." 
The  general  authority  thus  given  in  form  to  the  district  attorney,  but 
practically  to  John  B.  Howard,  to  make  an  indiscriminate  attack  upon 
the  titles  under  which  so  large  a  part  of  the  lands  in  this  state  are  held, 
and  which  had  been  for  20  years  or  more  supposed  to  be  finally  settled, 
was  well  calculated  to  create  alarm,  and  even  consternation.  Mr.  John 
B.  Howard  having  given  bonds  in  the  sum  of  $1,000  to  defray  all  the 
expenses  of  the  proceedings,  suits  were  commenced  to  set  aside  the  de- 
crees of  confirmation,  and  to  annul  the  patents,  for  three  of  the  most 
valuable  ranchos  in  the  state.  The  bills  alleged  fraud.  But  the  fraud 
charged  was  in  obtaining  the  confirmation  of  the  claims  by  the  presenta- 
tion of  title  papers,  which  the  bills  alleged  to  be  fraudulent,  but  which 
the  final  decrees  of  confirmation  had  adjudicated  to  be  genuine  and  valid. 
This  court  refused  to  entertain  the  bills.  17.  8.  v.  Flinty  supra;  U.  8.  v. 
Throckmorton,  mpra;  U.  8,  v.  Carpenter,  4  Sawy.  42.  And  its  decree  was 
unanimously  affirmed  by  the  supreme  court.  U.  8.  v.  Throckmorton,  ubi 
mpra.  This  attempt  to  cloud  the  titles  of  this  state,  and  to  reopen  be- 
fore a  tribunal,  upon  which  no  jurisdiction  to  determine  the  validity  of 
Mexican  grants  has  been  conferred,  questions  long  before  adjudicated  by 
decrees  declared  by  the  law  to  be  conclusive  as  against  the  United  States, 
thus  received  its  final  quietus. 

The  attack  upon  the  patent  in  the  present  case  is  founded  on  alleged 
fraud  in  the  location  and  survey.  The  survey  complained  of  was  made 
19  years  ago.  The  patent  issued  15  years  ago.  The  error  or  fraud,  aa 
it  is  called,  is  in  the  alleged  non-conformity  of  the  boundaries  adopted 
in  the  survey  with  the  natural  objects  called  for  in  the  decree.  During 
all  this  time  this  non-conformity,  if  it  exists,  could  have  been  discoverd 
and  exposed.  For  15  years  the  government  has  slept  upon  its  rights, 
and  tacitly  permitted  interests  to  be  acquired,  orchards  and  vineyards 
to  be  planted,  and  homes  established  upon  the  land  by  parties  who  have 
relied  upon  the  security  of  title,  supposed  to  be  afforded  by  a  patent 
of  the  United  States.  And  now,  when  these  parties,  summoned  into  a 
court  of  equity  and  forced  into  an  expensive  and  perhaps  protracted  liti- 
gation, raise  the  objection  that  the  great  lapse  of  time  since  the  issue  of 
the  patent,  the  long  neglect  of  the  government  to  assert  its  alleged  rights, 
and  its  tacit  recognition  of  the  rights  claimed  under  the  patent,  consti- 
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lute  an  equitable  bar  to  the  action,  they  are  met  by  the  reply  that  no 
laches  can  be  imputed  to  the  government,  nor  does  any  time  run  against 
the  sovereign. 

The  present  suit,  if  not  a  proceeding  under  the  act  of  1861,  is  at  least 
a  sequel  to  the  compulsory  litigation  required  by  that  act.  "It  is  a  part 
of  the  same  suit."  U,  S.  v.  Throckmorton,  98  U.  S.  66,  per  Mr.  Justice 
Miller.  It  is  for  the  attainment  of  the  same  general  object,  viz.,  the 
determination  of  the  respective  rights  of  the  United  States  and  of  claim- 
ants under  Mexican  grants  to  lands  in  California. 

By  the  act  of  1861,  the  government  summoned  the  claimants  to  a  con- 
troversy in  which  it  consented  to  appear  as  an  equal  litigant,  and  im- 
pliedly waived  and  renounced  all  rights  and  prerogatives  peculiar  to  it  as 
a  sovereign.  Is  it  now  at  liberty  to  resume  its  waived  and  renounced 
prerogatves,  abandon  its  attitude  as  an  equal  litigant,  and  assert  rights, 
which,  bint  for  its  sovereignty,  would  be  forever  barred?  It  is  difficult 
to  discover  what  public  interest  is  subserved  by  the  institution  of  the 
present  proceeding.  All  the  land  now  claimed  to  have  been  erroneously 
included  in  the  survey  is  held,  with  the  exception  of  600  acres,  by  the 
purchasers  under  the  patent.  If  the  United  States  had  prevailed  in  this 
suit,  was  it  proposed  to  drive  all  these  persons  from  their  homes  and 
cultivations,  and  dispose  of  their  holdings  and  improvements  to  pre^ 
emptors,  at  the  rate  of  $1.26  per  acre?  Or,  if  so  great  an  injustice,  not 
to  say  absurdity,  was  not  contemplated,  was  it  intended  to  allow  them 
to  retain  their  homes  on  payment  of  a  like  sum  per  acre,  as  a  kind  of 
penalty  for  believing  that  the  patent  of  the  United  States  conveyed  an  in- 
defeasible title?  Some  thousands  of  dollars  might,  by  these  means,  have 
been  gained  for  the  treasury,  a  benefit  utterly  insignificant  when  com- 
pared with  the  evils  and  pxiblic  loss  which  must  necessarily  result  from 
the  institution  of  proceedings  which  cast  a  cloud  upon  the  titles  under 
which  so  large  a  portion  of  the  lands  of  this  state  are  held.  More  than 
36  years  have  elapsed  since  the  passage  of  the  act  entitled  "An  act  to 
ascertain  and  setUe  the  private  land  claims  in  the  state  of  California." 
The  numerous  class  of  our  citizens  who  hold  lands  under  patents  issued, 
it  may  be  10  or  20  years  ago,  have  a  right  to  rest  in  the  security  of  un- 
assailable titles;  and  all  classes  of  the  inhabitants  of  the  state  may  weU 
claim  that  immigration  shall  no  longer  be  repelled,  alienations  hindered, 
improvements  discouraged,  and  the  development  of  our  resources  re- 
tarded, by  the  fear  or  threat  of  litigations  from  which,  as  is  claimed,  no 
lapse  of  time  can  secure  exemption,  and  to  which  no  neglect  on  the  part 
of  the  government,  to  assert  its  rights,  can  be  set  up  as  an  equitable  bar. 

Our  conclusions  are:  (1)  That  the  decree  of  the  board  of  land  com- 
missioners was  for  a  tract  of  land  with  designated  boundaries  and  not 
for  a  specific  quantity  of  land;  that  this  decrieewas  final  and  conclusive; 
and  that  the  survey  was  by  law  required  to  be  in  conformity  with  the 
decree.  (2)  If  the  government  has  lost  any  land  to  which  it  was  enti- 
tled, which  we  by  no  means  affirm,  it  was  through  error  in  the  decree, 
which  cannot  now  be  corrected.  (3)  That  there  is  no  satisfactory  proof 
that  fraud  was  in  feet  committed  by  any  one  in  procuring  the  survey  ox 
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its  approval,  or  the  issue  of  the  patent  based  upon  it;  and  certainly  no 
proof  of  any  such  fraud  as  would,  under  the  settled  doctrines  of  equity 
and  the  decisions  of  the  supreme  court,  authorize  this  court  to  set  aside 
and  annul  the  patent. 

Sawyer,  C.  J.,  concurs. 


Harrison  v.  Hartford  Fire  Ins.  C!o. 
iCircuU  Court,  E,  D,  Missouri,  E,  D.    May  18, 1887.) 

1.  BquiTT— Reformation  of  Poiiicr.OF  Insurance— Omission  of  Provibion. 

In  order  to  obtain  the  reformation  of  a  policy  of  insurance  on  the  ground 
that  a  provision  orally  agreed  upon  has  been  omitted,  it  must  be  clearly  and 
satisfactorily  proved  that  before  the  policy  was  issued  there  was  a  distinct 
a^eement  that  the  policy  should  contain  such  provision,  and  that  through  in- 
advertence or  mistake  the  stipulation' was  omitted.  If  the  testimony  is  con- 
flicting or  of  such  undecisive  character  as  to  raise  a  substantial  doubt  in  the 
minds  of  the  court,  the  contract  as  written  must  stand. 

2.  Same. 

Besides  the  ordinary  burden  of  proof  which  rests  upon  every  litigant  who 
holds  the  affirmative  of  an  issue  there  is  in  this  class  of  cases  the  additional 
burden  of  overcoming  the  strong  presumption  created  by  the  contract  itself. 
8.  Same— Representations  after  Delivery— Agency. 

Where  a  party  to  whom  a  policy  of  fire  insurance  upon  a  building  had  been 
issued,  deposited  it  with  the  agent  of  the  insurer  for  safe-keeping,  and  after- 
wards asked  such  agent  how  long  the  premises  might  remain  vacant  without 
violating  the  policy,  and  was  told  80  days,  whereas  in  fact  the  policy  provided 
that  it  should  be  void  if  the  premises  remained  vacant  for  more  than  10  days, 
and  a  loss  afterwards  occurred,  when  the  premises  had  been  vacant  for  more 
than  10  days,  held,  that  the  assured  had  made  the  party  with  whom  he  depos- 
ited the  policy  his  own  agent;  that  his  misstatement  constitutes  no  ground  for 
reforming  the  policy,  and  that  the  insurer  is  not  liable. 

In  Equity. 

E.  P,  Johnson,  for  complainant. 

Noble  &  Orrickf  for  defendant. 

Thayer,  J.,  (orally.)  In  the  case  of  Onlvin  Hdrriaon  v.  The  Harford 
Fire  Insurance  Company  tlie  complainant  has  filed  a  bill  to  reform  a  policy 
of  fire  insurance  on  the  ground  of  mistake.  The  bill  alleges  substan- 
tially that  complainant  applied  to  the  defendant  for  a  policy  of  fire  in- 
surance upon  a  house  situated  in  Lewis  county,  which  policy  was  to  run 
for  a  year,  and  was  to  be  issued  in  the  sum  of  $1,000;  that  at  the  time 
of  making  the  application  for  this  policy  he  entered  into  an  oral  stipule 
tion  with  the  defendant's  agent  that  the  policy  should  contain  a  clauseto 
the  effect  that  the  premises  might  remain  vacant  for  a  period  of  30  days 
without  impairing  the  policy.  After  the  policy  was  issued  it  seems  to 
have  been  committed  by  the  complainant  to  the  custody  df  the  defend- 
ant's agent,  who  had  procured  the  policy,  for  safe-keeping,  and  it  i&- 
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mained  in  his  custody  for  several  months  until  after  a  fire  had  occurred 
which  destroyed  the  premises.  After  the  fire  occurred  the  policy  was 
examined,  and  it  was  found  to  contain  a  clause  to  the  efiect  that  it  should 
become  void  if  the  premises  remained  vacant  for  more  than  10  days,  and, 
inasmuch  as  the  premises  had  been  vacant  for  more  than  10  days  at  the 
time  the  fire  occurred,  the  defendant  refused  to  adjust  the  loss.  There- 
upon this  bill  was  brought  to  correct  the  alleged  mistake. 

The  rule  is  well  settled  that  an  application  to  reform  a  written  contract 
on  the  ground  of  accident  or  mistake  must  be  supported  by  clear  and 
satisfactory  proof,  otherwise  it  will  not  be  granted.  If  the  testimony  is 
conflicting  or  of  such  undecisive  character  as  to  raise  a  substantial  doubt 
in  the  minds  of  the  court,  the  contract  as  written  must  stand.  Besides 
the  ordinary  burden  of  proof  which  rests  upon  every  litigant  who  holds 
the  affirmative  of  an  issue,  there  is  in  this  class  of  cases  the  additional 
burden  of  overcoming  the  strong  presumption  created  by  the  contract  it- 
self, which  the  proceeding  seeks  to  reform.  I  refer  to  May,  Ins.  §  566, 
and  a  large  number  of  cases  cited  in  the  note  to  that  section.  In  defer- 
ence to  the  foregoing  rule  I  ana  compelled  to  dismiss  the  present  bill. 

The  testimony  upon  which  chief  reliance  is  placed,  to  make  out  the 
allegations  of  this  bill  is  that  of  the  complainant's  son,  who  testified  in 
substance  that  when  he  applied  for  this  policy  he  inquired  of  the  agent 
of  the  defendant  how  long  the  premises  might  remain  vacant  without 
vitiating  the  policy,  and  that  the  agent  replied  80  days.  The  agent  of 
the  defendant  (who  seems  to  testify  in  this  case  very  fairly)  states  thai 
he  has  no  recollection  of  having  had  any  such  conversation  with  the 
complainant's  son.  He  does  recollect  that  several  weeks  after  the  policy 
was  issued,  and  after  it  was  placed  in  his  custody  for  safe-keeping,  the  com- 
plainant himself  inquired  of  him  (the  premises  then  being  vacant)  how 
long  the  premises  might  remain  vacant,  without  vitiating  the  policy,, 
and  he  says  that  he  may  have  answered  that  question  by  saying  30  days, 
but  whether  he  did  make  such  an  answer  or  not  he  does  not  recollect. 
If  he  made  such  an  answer  to  the  complainant's  inquiry,  of  course  it  was 
an  erroneous  answer,  and  it  may  have  misled  the  complainant,  but  if 
the  complainant  was  misled  by  that  statement  he  was  misled  by  his  own 
agent  (to  whom  he  had  intrusted  the  policy  for  safe-keeping)  as  to  the 
contents  of  the  policy.  In  any  event  a  statement  of  that  kind  made  after 
the  policy  had  been  written  and  delivered  would  be  no  ground  for  re- 
forming the  policy.  In  order  to  reform  the  policy  it  must  clearly  ap- 
pear that  before  the  policy  was  issued  there  was  a  distinct  oral  agreement 
that  the  policy  should  contain  a  clause  to  the  efiect  that  the  premises 
might  remain  vacant  30  days,  and  that  through  inadvertence  or  mistake 
the  stipulation  was  omitted  from  the  policy.  As  I  stated  before  the 
proof  does  not  satisfy  me  that  there  was  any  such  oral  agreement  ante- 
dating the  execution  of  the  written  policy,  and  for  that  reason  I  am  com- 
pelled to  dismiss  the  bill. 
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White,  PomJE  &  Paige  Manuf'q  C!o.  and  others  v.  Hbnby  B.  PferrES 
Imfobtimq  Co.  and  others. 

(Circuit  Court,  E,  2>.  Missouri,  B,  J),    May  30, 1887.}  , 

1.  Corporations— Saije  of  Attached  Ajbsbts— Liability  of  Dibectors. 

Where  an  iDsolvent  corporation  is  still  ** a  going  concern,"  the  directors 
cannot  be  held  personally  liable,  as  for  a  breach  of  trust,  because  they  have 
made  a  bona  fide  advantageous  sale  out  and  out  of  the  corporate  assets,  all  of 
which  have  been  attached,  to  one  of  the  attaching  creditors,  on  condition  that 
he  would  cancel  his  own  debt,  and  discharge  the  debts  of  the  other  attaching 
creditors;  the  directors  having  no  means  with  which  to  contest  the  attach- 
ment suits,  and  the  transfer  being  advised  by  counsel. 

2.  Bamb— Attachment. 

The  assets  of  such  insolvent  corporation  cannot  be  followed  by  its  cred- 
itors  as  a  trust  fund  in  the  hands  or  the  attaching  creditor. 
8.  Same— Rights  of  CRBDrroBS. 

A  creditor  of  an  insolvent  corporation  will  not  be  deprived  of  a  lien  ob- 
tained by  him  upon  its  assets  by  an  attachment  because  at  the  time  the  writ 
was  issued  he  knew  that  the  corporation  was  insolvent. 

In  Equity. 

M.  W.  Hufff  for  complainants. 

Boykj  Adams  &  McKeighan^  for  defendants* 

Thayer,  J.  Prom  the  averments  of  the  bill,  which  have  been  sus- 
tained by  the  proof,  it  appears  that  the  "Henry  B.  Pettea  Importing 
Company,"  a  Missouri  business  corporation,  in  February,  1886,  and  for 
some  months  prior  thereto,  was  insolvent,  but  was  still  engaged  in  the 
prosecution  of  its  ordinary  business.  It  had  had  large  dealings  with  the 
Provident  Savings  Bank,  and  owed  the  bank  notes  to  the  amount  of 
$28,000.  As  partial  security  for  such  debt,  the  bank  held  certain  per- 
sonal property  in  pledge  of  the  estimated  value  of  about  $10,000.  The 
importing  company  also  owed  other  persons,  including  the  complain- 
ants, considerable  sums  of  money  for  goods  purchased.  In  February, 
1886,  one  of  the  creditors  of  the  importing  company  sued  out  an  attach- 
ment against  it,  and  caused  it  to  be  levied  on  certain  property  of  the  cor- 
poration. Thereupon  the  Provident  Savings  Bank  also  sued  out  an  at- 
tachment in  the  sum  of  $18,000,  and  caused  the  same  to  be  levied.  Six 
other  attachment  suits  immediately  followed.  By  virtue  of  the  various 
writs  of  attachment  (which  together  amounted  to  $31,373)  all  of  the 
property  of  the  importing  company  then  in  its  possession  was  seized. 

It  is  admitted  that  the  directors  of  the  importing  company  had  no 
means  of  their  own  to  employ  counsel  to  defend  against  the  attachment 
suits,  and  that  they  conferred  with  counsel  on  the  subject  of  defending 
the  suits,  (to  the  extent,  at  least,  of  procuring  a  dissolution  of  the  attach- 
ment liens,)  and  were  advised  that  it  was  doubtful  whether  a  dissolution 
of  the  attachments  could  be  effected  by  making  a  defense.  It  is  further- 
more admitted  that  the  board  of  directors  were  advised  by  counsel  that 
in  view  of  the  difficulties  in  the  way  of  defending  the  suits,  and  in  view 
of  the  fact  that  the  attached  property  would  probably  be  sold  at  great 
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108S  and  expense  by  a  judicial  order  pending  fbe  litigation,  that  it  woujd 
be  better  to  propose  to  the  Provident  Savings  Bank  to  take  the  attached 
property  by  an  absolute  conveyance,  on  condition  that  it  would  cancel 
its  own  debt  and  discharge  the  debts  of  the  other  attaching  creditors. 
Such  proposition  was  accordingly  made  to  the  bank  and  was  accepted. 
The  bank  subsequently  carried  out  the  arrangement,  and  received  as  the 
net  proceeds  of  the  sale  of  the  attached  property  the  sum  of  $17,306.06. 
There  is  no  doubt  that  the  importing  company  received  more  for  the 
property  than  its  actual  value,  inasmuch  as  debts  of  the  company  to  the 
extent  of  $31,373  were  canceled  by  the  transaction.  The  prayer  of  the 
bill  is  in  substance  that  the  court  will  decree  that  the  importing  com- 
pany had  become  dissolved  within  the  meaning  of  the  Missouri  statutes 
prior  to  the  levy  of  said  writs  of  attachment;  that  the  funds  realized  by- 
the  Provident  Savings  Bank  from  the  sale  of  the  attached  property  be 
declared  a  trust  fund  for  the  benefit  of  creditors  of  the  importing  com- 
pany; and  that  the  directors  of  the  company  be  held  as  trustees  of  the 
assets  which  were  attached  and  subsequendy  transferred  to  the  bank. 
In  other  words,  this  bill  proceeds  upon  the  theory  tht^t  the  insolvency  of 
the  corporation  prior  to  the  suits  in  attachment  operated  as  a  dissolution 
of  the  company;  that  the  directors  of  the  company,  by  virtue  of  its  in- 
solvency, lost  their  ordinary  power  of  control  over  the  affairs  of  the  cor- 
poration, and  became  technically  trustees  of  its  assets,  holding  the  same 
for  the  benefit  of  all  the  creditors.  Complainants  accordingly  seek  to 
follow  the  trust  fund  into  the  hands  of  those  who  have  received  the  same, 
and  compel  them  to  account,  and  at  the  same  time  they  seek  to  charge 
the. directors  as  for  a  breach  of  trust. 

One  fallacy  that  underlies  the  theory  of  the  bill  consists  in  the  as- 
•iiimption  that  the  insolvency  of  a  corporation  will  of  itself  operate  to 
dissolve  the  body  and  make  the  directors  mere  trustees  of  its  assets. 
Such  is  not  the  law.  The  insolvency  of  a  corporation,  suspension  of 
business,  and  failure  to  hold  corporate  meetings,  has  in  many  cases  been 
held  to  create  a  practical  dissolution  for  the  purpose  of  rendering  certain 
statutory  remedies  against  shareholders  available;  but  ordinarily  mere 
insolvency  does  not  impair  the  powers  of  a  corporation.  So  long  as  a 
corporation  remains  "a  going  concern"— that  is  to  say,  continues  to 
transact  its  ordinary  business — the  corporate  life  continues,  and  the 
power  of  its  directors  is  unaltered,  even  though  the  corporation  is  embar- 
rassed or  even  insolvent.  There  is  this  limitation,  however,  upon  the 
power  of  the  directors  of  an  insolvent  corporation,  which  has  been  recog- 
nized in  a  great  many  cases,  and  rests  upon  solid  ground,  namely,  that 
directors  cannot  declare  preferences  in  favor  of  themselves  if  they  are 
creditors  of  the  corporation  when  the  insolvency  of  the  company  has  been 
ascertained,  and  a  suspension  of  business  is  imminent.  Mor.  Corp.  § 
679;  lAppincoU  v.  Shaw  Ganiage  Gb.,  25  Fed.  Rep. 677,  and  cases  cited. 

The  limitation  in  question  rests  upon  the  fact  that  directors  occupy  a 

fiduciary  position,  and  should  not  be  permitted  to  profit  thereby  to  the 

detriment  of  other  corporate  creditors.     Possibly  the  principle  might 

well  be  extended  so  as  to  prohibit  the  directors  of  a  corporation  from 
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granting  preferences  to  third  parties  when  the  corporation  is  confessedly 
insolvent  and  is  unable  to  extricate  itself  from  financial  difficulties. 
Strong  reason  no  doubt  exists  for  regarding  the  directors  of  a  corporation 
from  such  time  forth  merely  as  trustees  of  the  corporate  assets  for  the 
benefit  of  all  the  creditors,  and  as  accountable  for  the  proper  adminis- 
tration of  the  same  like  other  trustees  of  a  trust  fund.  Marr  v.  Bmyk. 
4  Cold.  471;  WHManis  v.  Jones,  23  Mo.  App.  143,  and  cases  cited.  But, 
conceding  this  to  be  so,  it  by  no  means  follows  that  relief  can  be  granted 
in  the  present  case.  When  the  attachments  were  levied  in  this  case 
the  corporation  was  transacting  its  ordinary  business,  and  making  an 
earnest  effort  to  relieve  itself  from  financial  embarrassment.  The  attach- 
ments took  the  property  of  the  corporation  out  of  the  custody  of  its  offi- 
cers. The  directors  had  confessedly  no  means  to  prosecute  litigation  to 
effect  -a  discharge  of  the  attachment  liens,  and  were  advised  that  such 
attempt  would  likely  prove  unsuccessful,  and  would  certainly  lead  to  a 
great  sacrifice  of  the  corporate  property.  Under  these  circumstances, 
and  not  with  any  view  of  declaring  a  preference,  the  directors  gave  their 
consent  to  an  arrangement  whereby  the  corporate  property  was  preserved 
from  sacrifice,  and  made  to  pay  as  much  as  possible  of  the  corporate 
debt.  Certainly  there  is  no  ground  for  holding  the  directors  individually 
responsible  to  these  complainants  for  the  value  of  the  attached  property, 
as  for  a  breach  of  trust,  considering  the  circumstances  under  which  they 
were  compelled  to  act,  and  the  motives  that  prompted  their  conduct. 
And  in  my  judgment  there  is  no  greater  reason  for  holding  the  Prov- 
ident Savings  Bank  accountable  to  these  complainants  for  the  proceeds 
of  the  corporate  property  or  a  portion  thereof. 

When  the  attachments  were  levied  the  importing  company  was  not  a 
dissolved  corporation,  within  the  purview  of  the  Missouri  statutes.  It 
was  "a  going  concern,"  and  had  not  abandoned  its  franchise.  That  it 
was  insolvent  admits  of  no  doubt,  but  that  fact  was  not  sufficient  to  pre- 
clude corporate  creditors  from  resorting  to  the  ordinary  legal  remedies 
for  the  enforcement  of  their  demands.  If  the  directors  of  the  importing 
company  had  defended  against  the  attachments  on  the  ground  that  the 
corporation  had  become  dissolved  within  the  meaning  of  the  Missouri 
statutes,  and  that  the  corporate  assets  by  reason  of  such  dissolution 
could  not  be  attached  in  a  strictly  legal  proceeding,  the  defense  in  my 
judgment  could  not  have  been  maintained  on  the  proof  contained  in 
this  record.  It  has  never  been  held  under  any  local  statute,  so  far  as  I 
am  aware,  that  the  mere  insolvency  of  a  corporation  prevents  a  creditor 
who  is  aware  of  such  insolvency  from  obtaining  a  valid  lien  upon  its 
property  by  virtue  of  a  writ  of  attachment,  and  such  is  not  the  general 
rule  of  law  in  the  absence  of  an  express  statute.  I  accordingly  conclude 
that  the  attaching  creditors  including  the  bank  are  entitled  to  the  fruits 
of  their  superior  diligence.     The  bill  is  therefore  dismissed. 
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Ex  parte  Koehler,  Receiver,  eto. 
iOircuit  Court,  D.  Oregon,    April  4, 1887.) 

1.  Railroad  Companies— Intebstatb  Commerce— What  ib. 

The  traasportation  of  property  from  one  state  to  another  Is  Interstate  com- 
merce, whether  the  carriers  engaged  in  moving  it,  or  the  vehicles  on  which  It 
is  borne,  cross  the  line  of  the  state  or  not. 

2.  Same— "Interstate  Commerce  Act"— What  Carriers  Included—*' Common 

Control"— "Continuous  Shipment" — Carriaoe  in  Own  State. 

This  act  does  not  include  or  apply  to  all  carriers  engaged  in  interstate  com- 
merce, but  only  such  as  use  a  railway,  or  a  railway  and  water-craft,  "under 
common  control,  management,  or  arrangement  for  a  continuous  carriage  or 
shipment"  of  property  from  one  state  to  another;  nor  does  it  apply  to  the 
carriage  of  property  by  rail  wholly  within  the  state,  although  shipped  from  or 
destined  to  a  place  without  the  state,  so  that  such  place  is  not  in  a  foreign 
country. 

8.  Same— Case  in  Judgment. 

The  Oregon  Railway  &  Navigation  Company  carries  certain  kinds  of  goods 
on  its  steamers  forth  and  back  between  Portland  and  San  Francisco  at  special 
and  reduced  rates.  The  Oregon  &  California  Railway,  under  the  manage- 
ment of  the  petitioner,  carries  the  same  kinds  of  goods  forth  and  back  be- 
tween Portland  and  Ashland,  and  way-stations  in  Oregon,  at  special  and 
reduced  rates.  The  Oregon  Pacific  Railway  Company  carries  the  same  kind 
of  ffoods  forth  and  back  oetween  certain  points  on  the  line  of  the  Oregon  & 
California  road  and  San  Francisco  via  its  railway  from  Albany  to  Yaquina 
bay,  and  thence  by  steamer,  at  reduced  rates,  and  thereby  competes  with  the 
Oregon  &  California  Railway  and  the  Oregon  Railway  &  Navigation  Com- 
pany for  business  between  said  points  and  San  Francisco.  The  Oregon  Rail- 
way &  Navigation  Company  and  the  receiver  of  the  Oregon  &  California 
Railway  act  independently,  though  concurrently,  in  making  these  reduced 
rates,  but  no  through  bill  of  lading  or  freight  receipt  is  given,  nor  is  either 
interested  in  or  liable  for  the  carriage  of  the  goods  beyond  its  own  line  of 
transportation.  Held,  that  the  Oregon  &  California  road  and  the  steamers  of 
the  Oregon  Railway  &  Navigation  Company  in  the  carriage  of  the  goods  in 
question  are  not  "used  under  any  common  control,  management,  or  arrange- 
ment for  a  continuous  carriage  or  shipment"  thereof  to  and  from  San  Fran- 
cisco, within  the  intent  and  meaning  of  the  act,  and  that  the  carriage  and 
handling  of  said  goods,  so  far  as  the  receiver  is  concerned,  is  performed 
wholly  within  the  state,  and  therefore  specially  exempted  by  the  terms  of  the 
act  from  its  operation,  provided  the  same  are  not  directly  shipped  to  or  from 
a  foreign  country. 

{Byllahus  by  the  Court.) 

Petition  for  Instruction  under  the  interstate  commerce  act. 
John  W.  Whcdley,  for  petitioner. 

Deady,  J.  The  road  of  the  Oregon  &  California  Railway  CJompany 
is  400  miles  in  length,  and  lies  wholly  within  this  state,  between  Port- 
land and  Ashland,  near  the  southern  boundary  thereof.  It  is  operated 
at  present  by  a  receiver  of  this  court  heretofore  appointed  on  the  ap- 
plication of  the  plaintiff,  in  the  pending  suit  of  Harrison  v.  Oregon  & 
C.  Ry,  Co.,  to  enforce  the  lien  of  a  mortgage  thereon.  On  March  30, 
1887,  the  receiver,  Mr.  Richard  Koehler,  filed  a  petition  in  this  court, 
asking  for  instruction  whether  the  Oregon  &  California  road  is  within 
the  purview  of  the  interstate  commerce  act  lately  passed  by  congress, 
when  engaged  in  carrying  freight  destined  to  or  coming  from  a  point 
or  place  without  the  state,  under  the  circumstances  herein  stated* 
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It  appears  from  the  petition  that  the  receiver,  acting  under  the  in- 
struction of  this  court  heretofore  given,  {Ex  parte  Koehler^  25  Fed.  Rep. 
73,)  has  been  and  now  is  carrying  wheat  and  other  agricultural  products 
of  the  state,  destined  to  San  Francisco,  from  certain  points  along  the  line 
of  the  Oregon  &  California  road  where  there  is  competition  with  the  Ore- 
gon Pacific  Railway  Company,  at  special  and  lower  rates  than  if  destined 
for  Portland  only;  that  such  products  are  taken  from  Portland  to  San 
Francisco,  at  a  special  rate,  on  the  steamers  of  the  Oregon  Railway  <fc 
Navigation  Company;  that  said  steamers  also  carry  goods  at  special 
rates  on  their  return  trips  from  San  Francisco  to  Portland,  destined  to 
the  points  aforesaid  along  the  line  of  the  Oregon  &  California  road,  con- 
sisting of  the  products  of  California,  China,  the  Hawaiian  islands,  and 
the  Central  and  South  American  states,  which  goods  are  carried  from 
Portland,  on  the  Oregon  &  California  road,  to  the  places  of  their  destina- 
tion at  special  and  lower  rates  than  those  charged  for  goods  shipped 
from  Portland  for  other  and  non-competing  points  on  said  road;  that  the 
Oregon  Pacific  Railway  Company  is  operating  a  line  of  railway  from 
Albany  to  Yaquina  bay,  Oregon,  in  conjunction  with  a  line  of  steamers 
between  the  latter  place  and  San  Francisco,  and  is  avowedly  carrying 
and  offering  to  carry  freight  to  and  from  San  Francisco,  and  portions  of 
the  country  traversed  by  the  road  of  the  Oregon  &  California  Company, 
at  cost,  and  that,  unless  the  receiver  is  allowed  to  make  a  special  rate  for 
freight  between  the  points  on  the  Or^on  &  California  road  subject  to  this 
competition  and  San  Francisco,  said  road  will  not  be  able  to  retain  its 
share  of  this  business;  and  that,  although  the  Or^on  Railway  &  Naviga- 
tion Company  and  the  receiver  of  the  Oregon  &  California  road,  in  making 
special  rates  as  aforesaid,  purpose  to  obtain,  each  for  itself,  the  carriage 
of  goods  which  otherwise  they  might  lose,  yet  there  is  no  agreement  or 
guaranty  between  them  on  the  subject,  nor  is  such  freight  ever  shipped 
on  a  through  bill  of  lading,  or  the  one  party  in  any  way  liable  for  the 
default  or  miscarriage  of  the  other  in  respect  thereto,  but  each  for  it^ 
self  carries  the  same  over  its  own  route, — it  being  represented  to  and 
understood  by  the  shippers  that,  if  they  send  such  goods  by  these  lines 
of  transportation,  they  will  be  carried  over  each  at  a  certain  reduced 
rate;  and  that  the  Oregon  &  California  road  and  the  Oregon  Railway  & 
Navigation  steamers  "are  not  under  any  'common  control,  management, 
or  arrangement  for  a  continuous  carriage  or  shipment,'  in  any  manner," 
unless  the  facts  herein  stated  make  them  so,  and  on  this  point  the  re- 
ceiver prays  the  advice  and  direction  of  the  court. 

The  first  section  of  the  act  reads  as  follows: 

"That  the  provisions  of  this  act  shall  apply  to  any  common  carrier  or  car- 
riers engaged  in  the  transportation  of  passengers  or  property  wholly  by  rail- 
road, or  partly  by  railroad  and  partly  by  water  when  both  are  used,  tinder 
a  common  control^  management,  or  arrangement,  for  a  contintums  carriage 
or  shipment,  from  one  state  or  teiTitory  of  the  United  States,  or  the  District 
of  Columbia,  to  any  other  state  or  territory  of  the  United  States,  or  the  Dis- 
trict  of.  Columbia,  or  from  any  place  in  the  United  States  to  an  adjacent 
foreign  country,  or  from  any  place  in  the  United  States,  through  a  foreign 
country,  to  any  other  place  in  the  United  States,  and  also  to  the  transpoita* 
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tion  in  like  manner  of  property  shipped  from  any  place  in  the  United  States 
to  a  foreign  country,  and  carried  from  such  place  to  a  port  of  transhipment, 
or  shipped  from  a  foreign  country  to  any  place  in  the  United  States,  and  car- 
ried to  such  place  from  a  port  of  entry  either  in  the  United  States  or  an  adja- 
cent foreign  country:  provided,  however,  that  the  provisions  of  this  act  shall 
not  apply  to  t?ie  transportation  of  passengers  or  property,  or  to  the  receiving, 
delioering,  storage,  or  handling  of  property,  wholly  within  one  state,  and 
not  shipped  to  or  from  a  foreign  country  from  or  to  any  state  or  territory 
as  aforesaid.  The  term  '  railroad,'  as  used  in  this  act,  shall  include  aU  hridges 
and  ferries  used  or  operated  in  connection  with  any  railroad,  and  also  all  the 
road  in  Use  by  any  corporation  operating  a  railroad,  whether  owned  or  oper- 
ated under  a  contract,  agreement,  or  lease;  and  the  term  'transportation' 
shall  include  all  instrumentalities  of  shipment  or  carriage.  All  charges  made 
for  any  service  rendered  or  to  be  rendered  in  the  transportation  of  passengers 
or  property  as  aforesaid,  or  in  connection  therewith,  or  for  the  receiving,  de- 
livering, storage,  or  handling  of  such  property,  shall  be  reasonable  and  just; 
and  every  unjust  and  unreasonable  charge  for  such  service  is  prohibited  and 
declared  to  be  unlawful." 

There  is  no  doubt  that  this  railway  and  these  steamers  are  engaged  in 
interstate  commerce  in  the  carriage  of  these  goods  under  the  circum- 
stances stated.  Any  carriage  of  goods  which  crosses  a  state  line  is  inter- 
state commerce;  and  the  fact  that  transportation  from  one  state  to  an- 
other is  accomplished  in  whole  or  in  part  through  the  agency  of  inde- 
pendent and  unrelated  carriers  up  to  and  from  the  state  line,  does  not 
affect  the  character  of  the  transaction  in  this  respect.  For,  whenever  an 
article  destined  to  a  place  without  the  state  is  shipped  or  started  there- 
for, it  becomes  the  subject  of  interstate  commerce,  and  the  carriers  em- 
ployed in  the  transportation  thereof,  although  neither  of  them  may  pass 
from  one  state  to  the  other,  are  subject,  as  instruments  of  such  com- 
merce, to  national  legislation  and  control.  The  Daniel  Ball,  10  Wall. 
564;  Hallv.  De  Ouir^  95  U.  S.  485;  Wabash,  etc.,  By.  Co.  v.  lUinms,  118 
U.  8.  572,  7  Sup.  Ct.  Rep.  4;  ExparU  KoMer,  25  Fed.  Rep.  76. 

But  the  interstate  commerce  act  does  not  include  or  apply  to  all  the 
instrumentalities  or  agencies  used  or  engaged  in  intersti|te  commerce.  It 
does  not  include  any  water-craft  unless  it  is  used  in  eonnection  with  a 
railway,  "under  a  common  control,  management,  or  arrangement,  for  a 
continuous  carriage  or  shipment"  from  one  state  or  territory  of  the  United 
States  to  another,  or  to  or  from  such  state  or  territory  from  or  to  a  for- 
eign country.  Nor  does  it  include  the  carriage  or  handling  of  property, 
by  rail  or  otherwise,  when  such  carriage  and  handling  is  performed 
wholly  within  a  state,  unless  the  same  is  directly  shipped  to  or  from  a 
foreign  country  from  or  to  such  state. 

The  mere  fact  that  a  railway  wholly  vrithin  a  state  and  a  vessel  run- 
ning between  said  state  and  another  meet  at  a  point  within  the  railway 
state,  and  thus  form  a  continuous  line  of  transportation  between  the  two 
states,  by  the  one  taking  up  the  goods  delivered  by  the  other  at  its  ter- 
minus, and  carrying  them  thence  to  their  destination,  does  not  bring  the 
carriers  who  so  use  the  railway  and  steamer  within  the  act.  So  long  as  the 
railway  and  steamer  are  each  operated  under  a  separate  and  distinct 
control,  mal:ing  its  own  rates,  and  only  liable  for  the  carriage  and  safe 
delivery  of  the  goods  at  the  end  of  its  own  route,  the  act  does  not  apply 


Digitized  by 


Google 


870  FEDERAL  BEPOBTEB. 

to  the  transaction.  To  make  these  carriers  subject  to  the  act,  the  rail- 
way and  vessel  must,  as  therein  provided,  be  operated  or  used  under  a 
"common  control," — a  control  to  which  each  is  alike  subject,  and  by 
which  rates  are  prescribed  and  bills  of  lading  given  for  the  carriage  of 
goods  over  both  routes  as  one. 

On  this  apparently  plain  exposition  of  the  act,  the  railway  of  the 
Oregon  &  California  Company  and  the  steamers  of  the  Oregon  Kailway 
&  Navigation  Company  are  not  "used  under  a  common  control,  manage- 
ment, or  arrangement"  in  this  respect,  and  therefore  are  not  subject  to 
the  act,  although  engaged  in  interstate  commerce.  Each  carrier  makes 
its  own  rate,  and  undertakes  for  the  carriage  and  delivery  of  goods  not 
otherwise  than  over  its  own  route.  The  fact  that  both  are  interested  in 
maintaining  the  traflBc  between  Oregon  and  California  over  this  route  and 
by  this  means,  so  as  to  secure  it  against  the  competition  of  the  Oregon 
Pacific,  is  not  material.  Each  is  at  liberty,  as  far  as  the  other  is  con- 
cerned, to  raise  or  further  reduce  its  rates  to-morrow  if  the  exigencies  of 
the  traffic  permit  or  require  it.  The  present  rate  is  not  the  result  of  any 
"arrangement"  between  the  two  carriers  "for  a  continuous  carriage  or 
shipment"  from  Oregon  to  San  Francisco,  and  vice  versa,  but  only  an  in- 
dependent, though  concurrent,  reduction  of  rates  by  each  over  its  own 
route,  for  the  purpose  of  retaining  the  traflBc  thereon  against  the  compe- 
tition of  a  rival  toute. 

The  questions  involved  in  this  inquiry  arise  on  the  first  section  of  the 
act.  Taking  its  several  clauses  together,  my  impression  is  that  no  car- 
rier is  within  its  operation  unless  he  is  engaged  in  interstate  commerce 
by  means  of  a  railway  or  railway  and  water-craft  under  one  "control, 
management,  or  arrangement,"  and  that  by  such  means  or  instrumental- 
ities he  does  actually  and  continuously  carry  goods  from  within  to  with- 
out the  state,  or  from  without  to  within  the  same.  He  may  form  a  link 
in  a  line  of  interstate  commerce;  but,  if  his  relation  to  such  commerce 
or  interest  in  or  liability  for  the  carriage  thereof  does  not  extend  beyond 
the  line  of  the  sta^,  he  is  not  within  the  act. 

The  receiver  is  therefore  instructed  that  he  is  at  liberty,  so  far  as  the 
act  is  concerned,  to  make  special  rates  for  the  carriage  of  goods  from  or 
to  points  on  the  line  of  his  road  for  the  purpose  of  obtaining  or  retain- 
ing business  therefor  against  other  carriers  competing  for  the  same.  But 
this  direction  does  not  apply  to  goods  shipped  directly  to  or  from  a  for- 
eign country  over  the  line  of  the  Oregon  &  California  road. 
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EwAET  Manuf'g  Co.  r.  Moline  Malleable  Iron  Co.  and  others. 

iOireuU  Court,  IT.  D.  lUifuna.    March  21, 1887.) 

1.  Patents  for  Ikvbntions— Novel  Device— Improvement  in  Drive  Chains. 

Letters  patent  were  granted  October  16, 1877,  to  one  William  B.  Ewart,  for 

an  improvement  in  drive  chains,  the  object  of  the  same  being  to  improve  the 

construction  of  the  link  described  in  letters  patent  No.  164,595,  previously 

f ranted  to  said  Ewart  on  September  1,  1874,  and  reissued  April  20,  1875. 
he  improvement  consisted  in  casting  the  link  with  a  hook  in  permanent 
form,  and  also  in  casting  a  small  projection  upon  the  hook  which  might  be 
turned  down  around  the  end  of  the  link  for  a  fastening.  Before  the  applica- 
tion was  made  for  the  patent  in  question,  other  patents  were  granted  for  cast 
links,  and  the  mode  of  casting  a  projection  upon  the  hook  failed  to  show  a 
novel  device.  Held,  that  a  bill  to  jestrain  an  infringement  of  said  patent 
must  be  dismissed. 
d.  Same— New  Process. 

Said  patent  could  not  be  sustained  as  a  patent  for  a  new  process  of  manu- 
facture, as  it  in  no  manner  described  any  process  for  the  same. 

In  Equity. 

Offiddy  Tmde  &  PhdpSj  (J?.  F.  Thurston^  of  counsel,)  for  complainants. 

West  &  Bondt  for  defendants. 

Blodgett,  J.  This  is  a  bill  for  an  accounting  and  injunction  by  rea- 
son of  the  alleged  infringement  of  a  patent  granted  October  16,  1877,  to 
William  B.  Ewart,  for  "an  improvement  in  drive-chains."  The  pat- 
entee says: 

"The  object  of  my  invention  is  to  improve  the  construction  of  the  link  de- 
scribed in  letters  patent  No.  154,595,  granted  to  me  September  1,  1874,  and 
reissued  April  20,  1875.  The  invention  (^that  Is,  as  I  understand,  the  inven- 
tion of  the  patent  now  in  question)  consists  in  casting  the  link  with  a  hook 
in  permanent  form,  and  also  in  casting  a  small  projection  upon  the  hook  which 
may  be  turned  down  around  the  end  of  the  link  for  a  fastening.  In  construct- 
ing the  link  described  in  my  patent  of  September  1,  1874,  I  make  the  piece 
intended  for  the  hook  angular  in  form,  and  then  bend  the  end  of  this  piece 
down,  to  give  the  hook  the  proper  form,  after  casting  the  links.  This  bending 
of  the  hook  after  casting,  liowever,  weakens  it,  and  I  have  found,  after  ex- 
periment, that  I  can  cast  the  link  with  the  hook  in  permanent  form,  as  shown 
in  the  drawings,  so  that  no  change  is  made  in  the  form  of  the  link  after  the 
link  leaves  the  mould.  As  an  additional  precaution,  there  may  be  cast  upon  the 
end  of  the  hook  a  small  projection,  of  soft  metal,  which  may  be  turned  down 
around  the  end  of  the  link,  clasped  by  the  hook,  so  as  to  prevent  the  links 
from  being  detached.  The  use  of  this  device  is  optional,  however,  for  with- 
out it  the  attachment  of  the  links  is  suflSciently  secure  for  ordinary  purposes. 
If  desired,  the  hook  of  the  link  may  be  cast  upon  a  chill  by  the  introduction 
into  the  mould  of  the  metallic  core.  In  making  the  link  and  hook  as  described 
I  secure  certain  valuable  results.  By  casting  the  hook  in  permanent  form 
the  cost  of  manufacture  is  reduced,  by  saving  the  labor  and  time  expended  in 
bending,  and  the  waste  occasioned  by  breakage.  The  links  may  also  be  made 
of  metal  which  will  not  admit  of  bending,  and  the  inner  surface  of  the  hook 
may  be  cast  upon  a  chill,  so  as  to  secure  a  perfectly  fitting  joint  and  a  hard- 
wearing  surface.  The  hook  may  also  be  cast  with  ribs,  so  as  to  brace  it  against 
stretching,  which  is  the  principal  objection  to  the  use  of  chains  for  transport- 
ing power.    The  ribs  on  the  hook  also  serve  to  guide  the  chain  upon  the 
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wheels,  the  sprockets  of  which  may  be  made  to  wear  entirely  between  these 
ribs. " 

The  patent  contains  three  claims : 

'^{1)  A  link  for  drive-chains,  having  a  central  opening  to  receive  the  sprock- 
ets  or  teeth  of  the  drive*wheels,  provided  with  an  open  hook  cast  thereon, 
and  adapted  to  be  coupled  to  or  uncoupled  from  other  centrally-open  links 
without  bending  the  hook,  substantially  as  described.  (2)  The  hook,  B,  pro- 
vided with  ribs,  66,  substantially  as  and  for  the  purposes  set  forth.  (3)  A 
sprocket-link  for  drive-chains,  constructed  with  an  open  hook,  B,  on  one  end 
bar,  and  a  small  supplementary  strip  of  soft  metal,  c,  attached  to  the  hook,  so 
that  it  may  be  bent  down  across  the  opening  of  the  latter  in  coupling  Hnks 
together,  substantially  as  described." 

The  defenses  interposed  are  (1)  that  the  patent  is  void  for  want  of 
novelty;  and  (2)  that  the  defendant- does  not  infringe. 

As  I  understand  this  patent,  stripped  of  the  somewhat  vague  and  mis- 
leading terms  in  which  it  is  described  and  its  devices  claimed,  it  is 
nothing  more  nor  less  than  for  a  link  of  a  sprocket-chain  cast  with  the 
hook  in  the  form  in  which  it  is  to  be  used,  with  ribs  upon  the  hook  por- 
tion of  the  link  to  strengthen  the  hook,  and  a  small  projection  cast  upon 
the  end  of  the  hook  which  may  be  bent  or  turned  down  so  as  to  prevent 
the  links  from  separating  when  turned  or  thrown  into  any  position  by 
the  use  of  the  chain.  It  would  hardly  seem  necessary  to  introduce 
proof  to  establish  the  fact  that  there  was  nothing  new  in  casting  the  link 
of  the  chain,  if  you  could  cast  it  so  as  to  unite  or  articulate  the  links  to- 
gether for  a  working  purpose  after  it  had  been  cast  in  rigid  form.  Once 
given  a  mode  of  uniting  these  links  by  any  method  so  as  to  make  a  work- 
ing chain,  you  have  nothing  more  nor  less  than  a  series  of  cast-iron  links 
and  hooks,  capable  of  being  united  into  a  drive-chain  by  simply  bring- 
ing the  links  and  hooks  into  such  a  position  that  they  can  be  articulated 
or  united. 

In  the  Anderson  patent,  granted  May  2,  1865,  a  cast  link  is  shown, 
but  it  is  stated  they  are  to  be  made  of  malleable  iron,  so  that  the  hooks 
may  be  cast  partly  in  form,  and  afterwards  bent  so  as  to  completely 
grasp  the  end  bars  of  the  links:  and  in  the  Ewart  patent  of  September 
1,  1874,  of  which  the  patent  now  under  consideration  is  said  to  be  an 
improvement,  it  is  stated  that  the  links  '* never  need  to  be  bent,  riveted, 
or  altered,  after  they  are  mad«.  If  the  links  are  made  of  malleable 
metal,  the  ends  of  their  hooks  will  be  properly  bent  after  casting  the 
links. "  In  the  Le  Valley  patent  of  August,  1876,  application  for  which 
was  filed  December  3,  1874,  a  cast  link  is  shown.  So  that  upon  the 
question  of  novelty  it  was  certainly  not  new  to  cast  a  link  for  a  sprocket- 
chain  in  permanent,  or  substantially  permanent,  form  at  the  time  this 
patent  was  applied  for.  Some  of  the  hooks  shown  being  cast  of  mallea- 
ble iron,  were  partly  turned  or  bent  down  so  as  to  gripe  the  end  bar 
more  securely  after  articulation  had  been  effected;  and  the  proof  in  this 
case  shows  that  this  complainant,  in  constructing  sprocket-chains  under 
the  patent  now  in  question,  slightly  closes  the  throat  of  the  hook  after 
the  links  are  articulated,  so  as  to  prevent  their  ready  separation  without 
the  application  of  some  force. 
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As  a  patetit  for  a  casting  by  a  new  process  of  manufacture,  certainly 
this  patent  in  no  manner  describes  a  process  by  which  the  casting  is 
made,  and  must  be  held  void  as  a  process  patent  for  a  new  article  of 
manufacture  for  want  of  specifications  as  to  the  process. .  The  casting  of 
ribs,  or  some  additional  material,  upon  the  hooks,  for  the  purpose  of 
making  them  stronger,  is  certainly  hot  a  patentable  device.  It  is  simply 
nothing  more  than  the  addition  of  more  material  in  a  particular  form, 
or  in  the  form  of  ribs,  for  the  purpose  of  giving  additional  strength  to 
the  hook, — a  device  as  old,  perhaps,  as  the  hooks  to  the  old-fashioned 
chain. 

The  projections  of  soft  metal  covered  by  the  second  daim  might  well 
be  disposed  of  in  the  same  manner.  It  is  nothing  more  than  to  leave  a 
portion  of  the  hook  attenuated  or  drawn  out  so  that  it  will  readily  bend 
under  pressure;  or,  by  the  application  of  the  hammer,  to  close  up  the 
hook  and  prevent  the  retraction  of  the  links.  It  seems  to  me,  there- 
fore, that  from  no  point  of  view  which  has  been  suggested  can  this  pat- 
ent be  sustained  as  a  new  invention.  It  was  old  to  cast  even  links  for 
sprocket-wheels;  but,  if  it  had  not  been  old  to  do  this,  it  was  old  to  make 
castings  of  cast  iron  or  malleable  iron,  light  and  small  like  these,  and 
which,  when  as  small  as  these  links  are,  were  slightly  flexible,  and 
could  be  bent  with  care  into  various  forms,  especially  if  the  hook  was 
subjected  to  the  process  of  annealing. 

The  bill  is  therefore  dismissed  for  want  of  equity. 


BwART  Manup'q  Co.  v.  Moline  Malleable  Iron  Co.  and  others. 

{Circuit  Court,  N.  D,  KUnois,    March  21.  1887.) 

1.  Patents  for  Inventions— -New  I>evice— iMPBOVBifENTS  in  Chain-Links. 
Letters  patent  were  granted  to  one  Svlvanus  Locke,  February  28, 1876,  for 
an  improvement  in  chain-links  and  chains,  being  a  method  of  constructing  a 
chain  with  links  detachable  from  the  adioining  links,  and  so  arranged  that 
the  links,  when  turned  into  working  position,-  could  not  become  disengaged 
The  device  effected  an  articulation  of  the  links  by  thrusting  an  end-bar  with 
a  forward  movement  into  the  jaws  of  a  hook,  when  the  links,  being  turned 
backward,  became  safely  united  for  working  purposes.  The  proof  showed 
that  a  patent  was  previously  granted  to  one  Ewart  for  a  similar  device,  but 
the  articulation  was  accomplished  by  a  side  wise  movemient.  Held,  on  a  bill 
filed  to  restrain  infringement,  that  the  device  described  in  the  Locke  patent 
was  new  in  art,  and  said  patent  was  not  defeated  by  the  prior  Ewart  patent, 
although  its  scope  was  limited  by  the  prior  state  of  the  art  as  shown  by  s.'Ud 
Ewart. 

8.  Sahb-— Improvement  in  Chain-Links— Infbjnoement. 

The  manufacture  of  links  with  the  use  of  an  end-bar  arranged  to  enter  the 
throat  of  a  hook  by  a  forward  movement,  the  links  being  slightly  fastened  to- 
gether by  bending  down  the  point  of  the  hook  so  as  to  narrow  the  throst  of 
the  same,  the  links  admitting  a  severance  by  a  small  amount  of. force,  is  io 
all  intelits  such  a  use  of  the  characteristics  of  the  stdd  Locke  patent  as  will 
be  deemed  an  infringement  of  the  same. 
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In  Equity. 

Offidd^  Toide  &  PhdpSy  (£.  F.  ThursUm^  of  counsel,)  for  complainants. 

West  &  Bondf  for  defendants. 

Bix)DGBTT,  J.  This  is  a  bill  in  equity  for  an  injunction  and  account- 
ing, by  reason  of  the  alleged  infringement  of  a  patent  granted  February 
23,  1875,  to  Sylvanus  Locke  for  "an  improvement  in  chain-links  and 
chains;"  the  special  utility  of  the  link  consisting  in  its  adaptation  to  the 
formation  of  what  are  known  as  sprocket  or  drive  chains.  The  patentee 
states  the  object  and  scope  of  the  device  in  his  specifications  as  follows: 

"This  Invention  relates  to  a  method  of  constructing  a  chain  with  links,  each 
individually  detachable  from  its  adjoining  links  when  brought  to  a  certain 
relative  position  thereto.  The  object  of  this  improvement  is  to  construct  a 
chain  with  links  detachable  at  any  point,  so  that  when  desired  the  cliain  can 
be  divided  at  any  part  of  its  length.  This  is  particularly  useful  for  endless 
chains  employed  for  transmitting  motion,  as  the  reel-chains  of  harvesters, 
etc." 

The  distinguishing  feature  of  this  patent  is  an  open  hook  on  a  link 
which  permits  the  end-bar  of  another  link  to  enter  the  throat  of  the  hook 
when  the  links  are  placed  face  to  face,  and  with  such  arrangement  of 
parts  that  when  the  links  are  turned  into  their  working  position,  the 
end-bar  embraced  in  the  hook  cannot  back  out  from  its  engagement  with 
the  hook;  thus,  by  connecting  together  a  series  of  these  links,  making  a 
drive-chain  or  sprocket-chain,  each  link  of  which  is  removable  either  for 
the  purpose  of  shortening  the  chain,  or  taking  out  a  worn  or  defective 
link,  or  for  adding  links  so  as  to  increase  the  length  of  the  chain  when 
necessary.  It  also  allows  the  manufactured  links  to  be  assembled  or  put 
together  by  the  purchaser  or  user,  without  the  aid  of  skilled  workmen. 
Infringement  is  charged  only  as  to  the  first  claim,  which  is  as  follows: 
"(1)  A  chain-link,  having  its  end-bars  eccentric  to  the  side-bars  reversely 
to  each  other,  one  of  said  end-bars  being  provided  with  a  hook,  substan- 
tially as  and  for  the  purpose  specified."  The  defenses  interposed  are: 
(1)  That  the  patent  is  void  for  want  of  novelty  in  the  device.  (2)  Non- 
infringement. 

The  proof  shows  that  Locke  was  not  the  first  to  make  a  removable 
Mnk  for  a  drive-chain.  On  September  1,  1874,  a  patent  was  issued  to 
W.  D.  Ewart  for  a  removable  link  in  this  class  of  chains,  but  he  effected 
the  articulation  of  his  links  by  a  side  movement  by  which  an  end-bar 
was  caused  to  enter  the  throat  of  the  hook  when  the  links  were  placed 
in  a  certain  relation  to  each  other.  After  the  articulation  had  been  ef- 
fected, that  is,  after  the  end-bar  had  been  placed  within  the  grasp  of  the 
hook,  the  link  was  turned  back  into  a  working  position,  and  the  links 
thus  joined  could  not  be  separated  while  in  a  working  position,  or  with- 
out turning  them  back  into  the  position  in  which  they  were  united. 
Locke's  device  permits  the  end-bar  of  the  link  to  enter  the  hook  by  an 
endwise  movement  of  the  link  when  the  links  are  brought  nearly  face  to 
&ce;  and  when  the  links  are  turned  into  a  working  position,  the  ends 
of  the  side-bars  of  the  two  links  thus  united  abut  against  eadi  other  so 
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as  to  prevent  the  end-bar  from  backing  out  or  disconnecting  itself  from  • 
the  grasp  of  the  hook.  Both  the  Ewart  patent  of  lS74,  and  the  Ix)cke 
patent  now  under  consideration,  show  removable  links,  but  the  Ewart 
link  was  articulated  with  the  hook  by  a  sidewise  movement,  while  the 
Locke  device  eflfected  the  articulation  by  thrusting  the  end-bar  by  a  for- 
ward movement  into  the  jaws  of  the  hook,  when  the  link  being  turned 
backward  became  at  once  safely  united  for  all  working  plirposes.  Ew- 
art's  being  the  only  device  for  a  removable  link  shown  by  the  proof  to 
have  preceded  the  Locke  patent,  I  am  of  opinion  that  the  mode  of  ar- 
ticulating the  link  shown  by  Locke  was  new  in  the  art,  although  Ewart 
had  shown  a  mode  of  making  a  removable  link  by  which  a  safe  articula- 
tion was  obtained  by  a  Sifferent  arrangement  of  parts.  I  am,  therefore, 
of  opinion  that  the  Ewart  patent  does  not  anticipate  or  defeat  the  Locke 
patent,  and  therefore  that  the  Locke  patent  is  not  void  for  want  of  nov- 
elty, although  its  scope  is  limited  by  the  prior  state  of  the  art  as  shown 
by  Ewart. 

As  to  the  question  of  infringement,  the  proof  shows  that  the  defend- 
ants manufacture  and  sell  a  sprocket  or  drive  chain,  constructed  of  sep- 
arate links  articulated  together  by  means  of  hooks  and  end-bars,  the  end- 
bar  being  so  arranged  that  it  enters  the  throat  of  the  hook  by  a  forward 
movement  or  motion,  and  with  such  an  arrangement  of  parts  that  when 
the  links  so  united  are  turned  into  a  working  position  the  side-bars  of 
the  two  links  abut  or  strike  against  each  other  in  such  manner  as  to  pre- 
vent the  links  from  backing  out  of  the  hook.  The  throat  on  defendant's 
hook  is  also  slightly  closed,  evidently  by  a  blow  or  pressure  after  the 
articulation  is  accomplished,  so  that  the  links  will  not  separate  in  any 
ordinary  position  in  which  the  chains  or  links  may  be  thrown  in  relation 
to  each  other.  Notwithstanding  this  partial  closing  of  the  throat  of  the 
hook  to  prevent  the  link  from  dropping  out  of  the  connection,  it  is  still 
evident  that  all  the  essential  principles  of  a  removable  link  are  embodied 
in  the  defendant's  link.  A  small  amount  of  force  will  evidently  drive 
the  end-bar  out  of  the  throat  of  defendant's  hook  whenever  it  is  desir- 
able to  do  so  for  the  purpose  of  inserting  a  new  link,  or  otherwise  separat- 
ing the  links.  Indeed,  the  proof  shows  that  the  defendant  instructs  the 
purchasers  of  its  links  how  to  uncouple  them  after  they  have  been  once 
brought  together,  and  the  hook  closed  for  working  purposes,  and  shows 
that  only  a  comparatively  slight  amount  of  force  is  necessary,  when  the 
links  are  in  a  proper  position,  to  separate  the  link  from  the  hook. 

The  defendant  insists  that  Locke  is  confined  by  his  specifications  and 
claims  to  a  link  so  constructed  that  the  end-bars  shall  be  in  planes  ec- 
centric to  the  side-bars,  and  claims  that  in  defendant's  links  this  feature 
is  not  shown.  As  already  stated,  the  feature  of  the  Locke  patent  is  such 
an  arrangement  of  parts  that  when  the  links  are  joined  and  turned  into 
working  position,  the  side-bars  of  the  two  links  will  be  in  the  same  plane, 
and  their  ends  abut  against  each  other  so  as  to  effectually  prevent  the 
end-bar  from  escaping  from  the  grip  of  the  hook.  Defendant's  side-bars 
and  end-bars  are  not  thrown  out  of  their  respective  planes  to  the  same 
extent  or  degree  as  is  shown  in  Locke's  patent,  but  the  same  effect  is 


Digitized  by 


Google 


876  FEDERAL  REPOBTEB. 

produced  by  a  bulge  or  cam  upon  the  end  of  defendant's  side-bare 
which  abut  against  the  end-bars  of  the  link  with  which  it  is  articu- 
lated by  the  hook,  so  as  to  produce  precisely  the  same  result  which  is 
shown  by  the  abutting  side-bars  of  the  Locke  patent.  This  bulge,  or 
cam,  upon  the  defendant's  side  and  end  bars  performs  the  same  function, 
and  produces  the  same  result,  as  that  produced  by  the  Locke  side-bare, 
and  no  other;  tthat  is,  it  keeps  the  end-bar  from  backing  out,  or  being 
released  from  the  hook,  and  holds  the  link  in  place  when  in  working 
position,  and  at  the  same  time  allows  the  links  to  be  separated  by  turn- 
ing them  face  to  face.  The  only  difference,  then,  between  the  defendant's 
link  and  that  of  Tx>cke  is  that  the  defendant,  after  connecting  his  links 
together,  slightly  fastens  them  by  bending  the  J)oint  of  the  hook  down 
so  as  to  narrow  the  throat  or  opening  of  the  hook.  It  is  still  to  all  intents 
and  purposes  a  removable  link,  and  embodies  all  the  characteristics  and 
apparently  useful  features  of  the  links  shown  in  the  Locke  patent. 

A  decree  may  be  entered  finding  that  the  defendant  infringes,  and  re- 
ferring the  matter  to  a  master  to  inquire  as  to  damages. 


The  Lizzds  B. 

Sweeny  v.  The  Lizzie  B. 

((NreuU  Court,  B.  D,  LouiHana,    March  16, 1887.) 

!•  Whabfaqb— Implied  Contract, 

No  implied  contract  to  pay  wharfage  dues  results  from  a  yessers  making 
fast  at  a  place  on  the  banks  of  the  Mississippi  river  where  no  prohibition  to 
land  exists,  and  where  no  facilities  whatever  are  famished  for  securing  ves- 
sel or  landing  goods. 
2.  Sake— Municipal  Oorfobation. 

The  city  of  New  Orleans  cannot  bv  ordinance  exact  wharfage  dues  from 
vessels  landing  or  making  fast  to  the  oatture  of  the  Mississippi  nver  in  front 
of  the  city,  at  places  where  no  artificial  facilities  whatever  are  furnished. 

In  Admiralty.     Ubel  for  wharfiage  dues. 
Appeal  from  district  court. 
T.  M.  only  for  libelant  and  appellee. 
Fer^m  Keraauy  for  claimant  and  appellant. 

Pardee,  J.  The  libelant  alleges  that  he  is  the  lessee  of  the  levee, 
landings,  and  wharves  in  the  Sixth  and  Seventh  districts  of  the  city  of 
New  Orleans ;  that  the  levee  and  landing  dues  are  fixed  for  each  steam- 
boat by  the  ordinances  of  the  said  city  at  one  dollar  per  day ;  that  the 
steam-boat  Lizzie  E.  made  fast  in  front  of  and  to  the  levee  and  landings  of 
which  libelant  is  lessee,  on  November  3,  1885,  and  so  remained  up  to 
December  9th,  making  37  days  at  one  dollar  per  day;  that  the  use  of 
the  said  levee  and  landings  was  and  is  necessary  for  the^  protection  and 
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safety  of  fhe  said  vessel ;  that  no  part  has  been  paid,  bat  the  whole  is 
due,  etc. 

The  claimant  answers,  denying  tliat  libelant  has  a  valid  contract  of 
lease  with  the  city  of  New  Orleans;  and,  further,  '^that  claimant's  vessel 
was  not  made  fast  to  any  wharf  or  landing  leased  or  controlled  by  libel- 
ant, but  was  made  fast  to  a  log  on  the  bank  in  the  batture  owned  by  a 
private  citizen,  and  was  so  made  fast  by  the  permission  of  said  owner; 
that  no  part  of  said  vessel,  at  the  time  of  filing  the  libel  herein,  rested 
or  touched  upon  the  banks  of  the  river,  but  was  made  fast  by  an  anchor 
in  the  bed  of  the  river,  said  anchor  being  connected  with  the  stem  of 
the  vessel,  and  by  another  anchor  on  shore  attached  to  her  bow  with  a 
chain  passing  under  the  log,  as  alleged  above." 

The  evidence  shows  that  libelant  is  the  recognized  assignee  of  the  lessee 
of  the  landings  of  the  Sixth  and  Seventh  districts  of  the  city  of  New  Or- 
leans; that  by  ordinance  of  the  said  city  (Jewell  City  Ord.  609)  it  is  pro- 
vided that  where  there  ^re  neither  wharves  nor  piers,  but  merely  the  levee 
with  suitable  conveniences  for  making  fast,  the  charge  shall  be  for  steam- 
boats one  dollar  per  day;  that  the  libelant  has  provided,  along  the  batture 
where  the  Lizzie  E.  was  located,  mooring  posts  at  about  every  300  feet, 
at  which  steam-boats  can  make  fast  when  the  river  is  not  too  high  nor 
too  low;  that  the  Lizzie  E.  was  tied  up  at  a  point  about  half  way  between 
two  of  said  mooring  posts,  where  there  were  no  conveniences  for  making 
fast,  and  none  nearer  than  150  feet;  that  where  the  Lizzie  E.  was  made 
fast,  nor  anywhere  near,  were  there  any  facilities  for  landing  goods;  that 
from  the  nature  of  the  batture,  it  being  a  making  batture,  and  therefore 
shoal,  it  is  not  practicable  to  make  any  useful  wharves;  and  that  there 
was  a  bulk-head  along  the  levee,  but  that  was  built  to  protect  the  levee, 
and,  with  the  levee,  furnished  no  facilities  for  landing  either  boats  or 
goods. 

The  libelant  contends  that  as  the  banks  and  batture  of  the  river  within 
the  limits  of  the  city  of  New  Orleans  are  in  the  exclusive  control  of  the 
city  for  the  benefit  of  commerce,  and  as  the  city  has  provided  a  charge 
for  landing  at  such  places  as  have  suitable  conveniences  for  making  fast, 
although  there  are  neither  wharves  nor  piers,  and  as  the  libelant  iB  the 
lessee  of  the  <;ity,  and  has  mooring  posts  set  along  the  batture,  and  as  the 
Lizzie  E.  made  fast  to  the  shore  of  the  river  near,  although  not  at  one 
of  his  posts,  but  might  have  made  fast  to  one  of  his  posts  if  her  master 
had  desired,  therefore  the  libelant  can  recover  at  the  rate  fixed  in  the 
city  ordinance. 

It  may  be  conceded  that  where  a  town  is  situated  on  a  river  like  the 
Mississippi,  that  such  city  or  town  may  construct  and  own  wharves  and 
piers  and  landing  places,  for  the  use  of  which  reasonable  charges  may 
be  enforced.  Packet  Go.  v.  St.  Louis,  100  U.  S.  423;  Vickaburg  v.  Tobin, 
Id.  430;  Packet  Co.  v.  Keokuk,  96  U.  S.  80.  And  a  municipality  situ- 
ated  on  such  a  river  may  prohibit  the  use  for  landing  or  mooring  pur- 
poses of  the  banks  of  the  river  at  any  other  place  than  where  such 
wharves  or  landings  are  constructed.  Packet  Cb.  v.  Oatlettaburg,  105  U. 
S.  659. 
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But  the  questions  presented  in  this  case  are:  (1)  Does  an  implied 
contract  to  pay  wharfage  dues  result  from  a  vessel's  making  fast  at  a 
place  on  the  banks  of  the  Mississippi  river  where  no  prohibition  to  land 
exists,  and  where  no  facilities  whatever  are  furnished  for  landing  vessels 
or  goods?  (2)  Can  the  city  of  New  Orleans,  by  ordinance,  exact  wharf- 
age dues  from  vessels  landing  or  making  fast  to  the  batture  of  the  Missis- 
sippi river  in  front  of  the  city,  at  places  where  no  artificial  facilities 
whatever  are  furnished? 

"The  use  of  the  banks  of  navigable  rivers  or  streams  is  public.  Ac- 
cordingly, every  one  has  a  right  freely  to  bring  his  vessels  to  land  there; 
to  make  fast  the  same  to  the  trees  which  are  there  planted,"  etc.  Rev. 
Civil  Code  La.  art.  455.  See  enabling  act  providing  for  admission  of 
Louisiana,  (2  St.  at  Large,  641.) 

From  this  it  is  clear  that  no  implied  contract  to  pay  wharfage  dues  re- 
sulted from  the  landing  or  making  fast  of  the  Lizzie  E.  Without  an  ex- 
press or  implied  contract,  the  maritime  lien  does  not  arise  in  this  case. 
A  city  ordinance  exacting  dues  as  wharfage  dues  for  landing  vessels, 
where  no  facilities  for  landing  either  vessels  or  goods  are  furnished,  is 
practically  nothing  but  an  ordinance  levying  a  tax  or  charge  for  landing, 
and  such  tax  is  probably  a  tonnage  tax,  which  cannot  be  laid  without  the 
consent  of  congress.  See  Cannon  v.  New  Orleans^  20  Wall.  577;  Pcu^d 
Go,  V.  Keokuky  95  U.  S.  89.  A  charge  for  wharfage  for  that  which  is 
not  a  wharf,  but  merely  the  natural  and  unimproved  shore  of  a  navi- 
gable river,  will  not  be  maintained.  Packet  Go.  v.  Keokuk^  supra;  Shreve- 
port  V.  Coast  Line,  37  La.  Ann.  562.  Nor  will  a  charge  for  wharfage  in 
favor  of  a  corporation  be  maintained  and  enforced,  unless  it  appears  from 
the  evidence  that  it  rests  on  services  rendered  by  the  corporation  to  ves- 
sels or  boats  by  means  of  wharves  or  wharfage  facilities  provided  and 
maintained  at  the  expense  of  the  corporation,  and  by  means  of  which 
the  loading  and  unloading  of  boats  or  vessels  is  materially  and  specially 
benefited.  Id.  The  Lizzie  E.  might  have  used  some  of  the  mooring 
posts  planted  or  owned  by  libelant,  but  she  was  not  bound  to. 

A  decree  will  be  entered  dismissing  the  libel,  with  costs  of  both  courts. 

Rehearing  refused  May  11, 1887. 


The  Fdbnessia.* 

Smith  v.  The  Fubnessia. 

(District  Court,  B.  D.  New  T(yrk.    April  12, 1887.) 

Master  and  Sbbvant  — Nbgligbnoe— Fbllow-Servant  — Boatbwaiw  aot) 
Steyedobb. 

Libelant,  a  stevedore,  was  employed  by  the  ship-owner  to  assist  in  loading 
a  vessel.  While  so  engaged,  he  was  injured  by  the  falling  upon  him  of  lum- 
ber out  of  a  sling.    The  boatswain  of  the  vessel  was  in  charge  of  the  steam- 

*  Reported  by  Edward  0.  Benedict,  Esq.,  of  the  Kew  York  bar. 


Digitized  by 


Google 


THE  WISCONSIN.  879 

winch  by  which  the  timber  was  handled.  BM  that,  6Ten  if  the  accident  oc- 
curred by  the  boatswain's  negligence,  libelant  could  not  recover,  as,  under 
the  circumstances  of  their  hiring,  he  and  the  boatswain  were  fellow-servants. 

In  Admiralty. 

John  J.  AlleUy  for  libelant. 

HUl,  Wing  &  Shoudy,  for  claimant. 

Benedict,  J.  Assuming  that  what  caused  the  timber  to  fall  out  of 
the  sling,  and  upon  the  libelant,  engaged  at  the  time  in  stowing  the  tim- 
ber in  the  hold,  was  negligence  on  tiie  part  of  the  boatswain  of  the  ship, 
who  for  the  moment  was  in  charge  of  the  steam-winch  by  which  the  tim- 
ber was  lowered  to  the  hold,  still  the  libelant  cannot  recover.  The  op- 
eration in  hand  was  loading  the  ship  with  the  lumber.  The  libelant  was 
a  stevedore,  engaged  in  the  loading.  He  was  selected  by  the  boss  steve- 
dore to  work  as  stevedore,  but  paid  for  his  work  by  the  ship's  owner. 
The  ship  was  not  loaded  under  a  contract,  but  by  men  employed  by  the 
ship  to  do  the  work  required.  The  boatswain  was  employed  by  the  ship, 
and  his  duties  were  those  of  a  boatswain  on  a  ship.  While  hoisting  in 
cargo,  the  steam-winch  was  run  by  the  ship's  crew,  and  not  by  the  steve- 
dore's men,  and  the  boatswain  who  was  managing  the  winch  at  the  time 
of  the  accident  was  not  subject  to  the  direction  of  the  stevedore,  but  was 
one  of  the  ship's  crew.  Nevertheless  he  and  the  libelant  were  fellow- 
servants,  for  they  were  engaged  in  a  single  operation,  and  each  employed 
by  the  ship's  owner  to  perform  the  same.  The  Harddy  21  Fed.  Rep. 
429.  Being  engaged  with  the  boatswain  in  a  common  undertaking,  he 
cannot  recover  for  damages  resulting  to  him  from  the  negligence  of  the 
boatswain  while  so  engaged. 

The  libel  must  be  dismissed. 


The  Wibconsin,* 

CusHiNQ  and  others  v.  The  Wisconsin. 

(District  Court,  E.  JD.  y&w  York.    May  6, 1887.) 

Salvage  —  Rubdbbless  Vessel  —  Services  —  Risk  —  Doubtful  We atheb — 

AWABD. 

The  steam-ship  W.  went  ashore,  and  got  off  with  the  loss  of  her  rudder.  She 
approached  close  to  the  harbor  of  New  York,  movinfi^  backward,  when  she 
was  met  and  taken  into  the  harbor  by  the  steam-ship  IT.  The  W.  was  sound 
and  staunch,  and  in  no  especial  danger,  but  the  weather  was  doubtful,  aiAl 
her  master  desired  to  be  in  the  harbor  before  the  fall  of  night,  in  view  of  her 
disabled  condition.  The  N.  incurred  little  risk.  Her  value  was  $450,000.  The 
▼alue  of  the  W..  her  cargo  and  freight,  was  |606,284.87.  EM  that  |4,000 
salvage  should  be  allowed. 

1  Reported  by  Edward  O.  Benedict,  Esq.,  of  the  New  York  bar. 
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In  Admiralty. 

WUcQXy  Adams  &  Macklin,  for  libelant. 

Nash  &  Kingsfordj  for  claimant. 

Benedict,  J.  It  is  not  disputed  that  a  salvage  service  was  rendered 
to  the  steam-ship  Wisconsin  by  the  steam-ship  Nevada,  on  the  occasion 
when  the  Wisconsin,  having  been  ashore  and  been  gotten  off,  was  as- 
sisted bjr  the  Nevada  into  Uie  port  of  New  York.  The  Wisconsin,  at 
the  time  the  services  were  undertaken,  was  near  the  buoy  off  Fire  island, 
moving  astern  by  the  power  of  her  screw,  aided  by  her  sails,  towards  the 
harbor  of  New  York.  She  was  in  distress,  having  lost  her  rudder,  but, 
aside  from  the  loss  of  her  rudder,  she  was  sound  and  staunch.  She 
had  been  in  communication  with  her  agents  in  New  York  by  tel^raph, 
and  was  at  the  time  awaiting  and  expecting  the  coming  of  a  tug  in  ao- 
Qordance  with  her  telegram.  The  weather  was  good.  She  had  several 
times  been  offered  assistance,  and  had  declined  it,  when  the  steam-ship 
Nevada,  a  steamer  of  the  same  line,'  appeared,  bound  out  from  New  York. 
The  Nevada  was  requested  to  turn  back  and  aid  to  steer  the  Wisconsin 
into  port.  She  consented,  at  some  risk  of  rendering  her  supply  of  coal 
short  for  her  voyage,  and,  by  means  of  hawsers  attached  to  the  stem  of 
the  Wisconsin  during  some  seven  hours,  she  controlled  the  course  of  the 
Wisconsin,  so  that  she  came  safely  to  anchor  in  the  lower  bay.  The 
service  was  attended  with  little  risk  or  extra  labor.  The  Wisconsin  was 
at  the  time  in  no  great  periL  She  could,  anchor,  and  was  justified  in 
expecting  to  be  taken  in  by  the  tug  that  had  been  sent  for.  She  was, 
moreover,  at  the  very  mouth  of  the  harbor  of  New  York.  Doubtless  the 
sole  reason  why  the  master  of  the  Wisconsin  desired  the  assistance  of  the 
Nevada  was  the  fear  that  the  expected  tug  would  not  reach  him  in  time 
to  enable  him  to  get  into  port  before  nightfall,  and  the  steam-ship  would 
be  thus  compelled  to  spend  the  night  outside.  Rudderless  as  the  Wis- 
sonsin  was,  with  the  outlook  of  the  weather  doubtful,  her  master  evidently 
thought  it  the  more  prudent  course  to  get  inside  before  nightfeill,  by  the 
aid  of  the  Nevada,  rather  than  wait  longer  for  the  expected  tugs. 

The  value  of  the  Wisconsin,  her  cargo  and  freight,  was  $505,234.37. 
The  value  of  the  Nevada  was  $450,000-  On  her  arrival  out,  the  crank- 
shaft of  the  Nevada  was  found  to  be  cracked,  but  the  evidence  is  not 
sufficient  to  warrant  a  finding  that  the  crack  in  the  shaft  occurred  during 
the  rendition  of  the  salvage  service  in  question. 

Taking  all  the  circumstances  into  consideration,  I  am  of  the  opinion 
that  $4 ,000  will  be  a  proper  salvage  compensation  for  the  services  rendered 
by  the  Nevada  on  the  occasion  in  question.  The  apportionment  of  this 
sum  among  those  entitled  to  share  it  is  left  till  the  entry  of  the  final 
decree. 

>  Underwriters  were  the  real  parties  in  Interest  in  the  above  suit.    The  point  as  to  the 
ownerftblp  of  the  two  vessels  was  intentionally  not  raised  ai>on  the  trial.-'[BBP. 
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WoQ£P  V.  Chisolm  and  others. 

(Circuit  Court,  8.  D.  Neu>  York,    May  27, 1887.) 

Removal  op  Causes— PRAcncB—PBrrnoK—TiMB  foe  Filiwo. 

Under  the  act  of  congress  of  March  8, 1887,  which  restricts  the  right  of  re- 
moYid  of  an  action  from  a  state  coart  to  the  United  States  circuit  court,  as  it 
then  existed,  a  defendant  mnst  file  his  petition  within  the  time  in  which,  by 
the  laws  of  the  state  or  the  rules  of  the  state  court,  he  is  required  to  file  his 
original  answer  or  plea,  and  not  within  the  time  when  he  is  required  or  may 
elect  to  tl^  an  amended  answer. 

On  Motion  to  Remand.  At  law. 
Van  Dveer  &  Taylor^  for  plaintiff. 
Dos  Pa8808  Bro8.f  for  defendants. 

Wallace,  J.  It  was  the  obvious  purpose  of  the  act  of  March  8, 1887, 
to  restrict  the  right  of  removal  of  an  action  from  a  state  court  to  the  circuit 
court,  as  it  then  existed.  The  right  is  restricted  as  to  the  parties  who 
can  exercise  it,  as  to  the  classes  of  actions  in  which  it  may  be  exercised, 
and  as  to  the  time  at  which  an  election  to  exercise  the  privilege  must 
be  made.  The  defendants  now  invoke  this  act  to  give  them  the  privi- 
lege of  removal  under  circumstances  in  which  it  did  not  exist  previously. 
They  had  elected  not  to  remove,  and  had  waived  their  privilege  before 
the  new  act  was  passed,  by  waiting  until  after  the  February  term  of  the 
state  court,  the  term  at  which  the  action  could  have  been  tried  within 
the  meaning  of  the  former  removal  act.  Subsequently,  the  pleadings 
were  amended,  and  the  defendants  filed  a  petition  for  removal  with  their 
amended  answer. 

By  the  true  construction  of  the  new  act,  a  defendant  must  file  his 
petition  within  the  time  in  which  by  the  laws  of  the  state  or  the  rules 
of  the  state  court  he  is  required  to  serve  or  file  his  original  answer  or 
plea,  not  within  the  time  when  he  is  required  or  may  elect  to  file  an 
amiihded  or  supplemental  answer.  The  defendants,  therefore,  have  not 
complied  with  the  conditions  upon  which  their  right  to  remove  depends. 
Much  less  can  they  rely  upon  the  language  of  the  new  act  t6  revise  a 
lost  right  of  removal.  The  motion  to  remand  is  granted. 
v.80F.no.l3— 66 
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Kellogg  t;.  Chapman. 
{CHrmU  Court,  D.  Nebraska.    May  9, 1887.) 

1,  EQxnTT— Reformatioit  of  Deed. 

It  W&8  discovered  that  owing  to  a  mistake  in  the  measurements  of  a  lot,  a 
portion  forming  a  narrow  gore  six  to  ten  feet  in  width  had  not  been  convejed 
ma  deed.  This  portion  lay  between  the  rest  of  the  lot  and  a  street.  It 
appeared  that  measurements  corresponding  with  the  measurements  in  the 
original  plat  were  used  in  the  deed;  that  the  defendant  had  failed  for  22  years 
to  assert  any  title  to  the  omitted  portion:  and  that  his  grantee  had  made  large 
improvements  upon  a  part  of  the  tract,  and  had  regularly  paid  the  taxes.  It 
was  also  in  evidence  that  the  grantor  had  admitted  that  he  supposed  he  bad 
conveyed  the  whole  lot.  Heui,  that  the  circumstances  and  the  evidence 
sufficiently  established  the  intention  to  convey  the  whole  lot,  and  that  the 
court  would  reform  the  deed.^ 

8.  Same— Laches. 

Defendant  claimed  that  a  portion  of  the  purchase  price  of  certain  property 
held  by  plaintiiS  had  not  been  paid,  but  it  appeared  tiiat  defendant  had  for  a 
series  of  22  years  made  no  effort  to  collect  sala  balance.  Held,  that  defendant's 
inaction  was  sufficiently  significant  to  establish  that  no  such  balance  of  pur- 
chase money  remained  unpaid. 

In  Equity.     Bill  to  reform  deed. 

Brewer,  J.  This  is  a  bill  to  correct  a  mistake  in  a  deed.  The  fiicts 
are  these: 

In  1880  one  John  H.  Kellom  was  the  owner  of  40  acres  situated  in  the 
city  of  Omaha.  He  platted  the  tract  as  Capitol  addition  to  said  city, 
dividing  the  tract  into  nine  lots  of  various  forms  and  sizes,  one  of  which 
was  numbered  lot  6,  and  was  supposed  to  contain  16  6-100  acres.  On 
the  north  side  of  the  lot  was  laid  out  a  street  named  Famam  street, 
which  was  an  extension  of  one  of  the  principal  streets  of  the  city.  Ac- 
cording to  the  plat  the  boundaries  of  said  lot  were  as  follows: 

"Beginning  at  the  north-east  comer  of  said  lot  on  Famam  street,  running 
west  five  hundred  and  sixty  feet:  thence  south  twenty-nine  feet ;  thence  west 
eight  hundred  and  fifteen  feet;  thence  south,  on  the  extreme  west  line  o|y;he 
lands  first  above  described,  four  hundred  and  ninety-seven  feet  to  the  south-east 
corner  of  said  lands;  thence  east,  on  the  south  line  of  said  tract  and  on  the 
line  of  the  government  survey,  thirteen  hundred  and  seventy-five  feet;  thence 
north  five  hundred  and  twenty-six  feet,  to  the  place  of  beginning." 

The  same  year  Kellom  and  wife  conveyed  by  deed  said  lot  6  to  one 
Houston  NuckoUs,  and  on  the  twelfth  of  November,  1861,  the  said 
Nuckolls  and  wife  conveyed  the  property  to  defendant. 

On  the  thirteenth  of  July,  1863,  the  defendant  conveyed  the  west  10 
acres  to  William  P.  Kellogg,  by  deed,  whose  description  was  as  follows: 

"All  that  piece  of  land  situate  in  the  county  of  Douglas,  and  territory  of 
Nebraska,  and  described  as  follows,  to- wit:    Commencing  at  the  south-west 

1  Equity  will  relieve  against  a  mutual  mistake  in  regard  to  something  material  to  the 
transaction.  Fritzler  y.  Robinson,  (Iowa,)  SI  N.  V^.  Rep.  61,  and  note:  Griffith  t. 
County  of  Sebastian,  (Ark.)  3  8.  W.  Rep.  886;  Muhlenberg  ▼.  Henning,  (Pa.)  9  Atl.  Rep. 
144;  Henderson  v.  Stokes,  (N.  J.)  8  Atl.  Rep.  718.  See,  also,  Quilmartin  v.  tJrquhart, 
(Ala.)  1  South  Rep.  897,  and  note;  Fearce  y.  Pettit,  (Tenn.)  4  S.  W.  Rep.  526. 
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comer  of  lot  No.  six,  (6,)  In  the  Capitol  addition  to  the  city  of  Omaha;  thence 
running  east  eight  hundred  and  sixty  feet  along  the  south  line  of  said  lot  Ko. 
six;  thence  running  due  north  five  hundred  and  twenty-six  feet  to  the  north 
line  of  said  lot  six;  thence  running  west  forty-five  feet  along  the  said  north 
line  of  said  lot  six  to  the  east  line  of  lot  Ko.  five,  (5,)  in  said  Capitol  addition 
to  the  city  of  Omaha;  thence  running  south  along  said  east  line  of  said  lot 
number  five  twenty-nine  feet;  thence  running  west  along  the  north  line  of 
said  lot  number  six  eight  hundred  and  fifteen  feet  to  the  north-west  corner  of 
the  same;  thence  running  south  along  the  west  line  of  said  lot  six,  four 
hundred  and  ninety-seven  feet  to  the  place  of  beginning;  supposed  to  contain 
ten  acres  more  or  less." 

On  the  fourteenth  of  November,  1863,  the  defendant  made  a  further 
conveyance  to  said  Kellogg,  the  description  in  which  reads  as  follows: 

"All  that  certain  piece  of  ground  situate  In  the  county  of  Douglas,  and 
territory  of  Nebraska,  to-wit:  Beginning  at  the  south-east  corner  of  lot  num- 
ber six,  (6,)  in  the  Capitol  addition  to  the  city  of  Omaha;  thence  running 
north  five  hundred  and  twenty-six  feet;  thence  west  five  hundred  and  fifteen 
feet,  thence  south  five  hundred  and  twenty-six  feet;  thence  east  five  hundred 
and  fifteen  feet)  to  the  place  of  beginning,  containing  six  and  22-100  acres 
more  or  less. " 

It  will  be  noticed  in  the  first  deed  to  Kellogg  that  the  east  line  is  de- 
scribed thus:  "Thence  running  due  north  five  hundred  and  twenty-six 
feet  to  the  north  line  of  said  lot  six,"  while  in  the  last  deed  the  de- 
scription is  simply  "running  north  five  hundred  and  twenty-six  feet." 
Beyond  doubt  tiie  first  deed  conveyed  the  entire  western  part  of  the 
lot,  and  the  question  is  whether  the  last  deed  was  intended  to  convey 
the  eastern  and  remaining  portion  of  the  lot.  In  1885  it  was  discovered 
that  the  east  line  of  said  lot,  beginning  at  the  south-east  comer  of  said 
lot  and  running  north  to  Farnam  street,  was  more  than  526  feet  in 
length,  and  that  between  the  property,  as  described  in  the  last  deed  to 
Kellogg,  and  Farnam  street,  was  a  narrow  gore  6  to  10  feet  in  width  on 
the  east  line,  and  narrowing  as  it  went  westward.  /  The  question  there- 
fore presented  is  whether  the  parties,  by  this  last  deed,  intended  to  con- 
vey the  entire  eastern  portion  of  the  lot  extending  north  to  Farnam 
street,  or  simply  so  many  square  feet  of  ground  as  indicated  by  the  de- 
scription, leaving  unconveyed  and  as  the  property  of  defendant  this  nar- 
row gore  along  the  line  of  Farnam  street.  Upon  this  question  the  testi- 
mony of  the  two  immediate  parties,  Kellogg  and  Chapman,  is  absolutely 
and  unqualifiedly  contradictory.  Kellogg  testifies  positively  that  the  in- 
tention was  to  purchase  the  entire  amount,  and  Chapman  as  positively 
denying  any  such  intent.  Their  testimony,  thus  contradictory,  may  fairly 
be  put  one  side,  and  the  question  solved  upon  the  other  testimony,  and 
from  this  there  can  be  little  doubt  as  to  the  truth. 

In  the  first  place,  the  use  of  measurements,  exactly  corresponding  with 
the  measurements  upon  the  original  plat,  is  very  potent  evidence  of  an 
intent  to  convey  all  that,  according  to  those  measurements,  was.  em- 
braced within  the  lot.  In  the  second  place,  no  sane  man  would  pur- 
chase such  a  body  of  land,  leaving  such  a  narrow  gore  between  that  land 
and  a  principal  street,  and  no  honorable  man  would  make  a  conveyance 
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intending  to  reserve  to  himself  such  a  narrow  gore  so  situated,  without 
a  clear  expression  of  an  intent  to  so  reserve.  I  do  not  mean  to  charge 
upon  the  defendant  in  this  case  dishonorable  conduct  in  the  making  of 
this  defense.  It  may  well  be  that  an  honorable  man,  feeling  himself 
aggrieved,  as  defendant  undoubtedly  does,  by  virtue  of  the  transactions 
had  between  Kellogg  and  himself  in  respect  to  the  entire  lot,  should  seek 
to  take  advantage  of  what  appears  to  be  a  technical  defect  in  the  deeds, 
to  obtain  the  compensation  which  he  feels  himself  entitled  to  for  the  en- 
tire property;  but  it  cannot  be  that  an  honorable  man,  such  as  I  have 
no  reason  to  doubt  defendant  is,  could  in  1863  have  made  such  a  deed, 
using  the  description  and  measurements  expressed  upon  the  original 
plat,  and  with  no  further  words  of  explanation,  with  an  intent  to  not 
convey  the  entire  lot,  but  to  reserve  to  himself  such  a  narrow  gore  of  no 
value  in  itself,  but  only  as  cutting  off  connection  between  the  property 
conveyed  and  a  principal  street  of  the  city,  and  that,  the  one  from  which 
access  to  and  from  the  property  was  chiefly  to  be  had.  Thirds  the  si- 
lence of  the  defendant  and  his  failure  for  22  years  to  assert  any  title  to 
this  gore,  in  view  of  the  large  improvements  made  upon  a  part  of  the 
tract,  the  constant  payment  of  taxes  by  his  grantee  and  subsequent 
grantees,  lind  the  occupation  by  a  lessee,  is  very  strong  evidence  that  he 
supposed  he  had,  and  had  intended  to  convey  the  entire  lot.  Fourth^ 
the  testimony  of  George  B.  Lake,  a  disinterested  witness,  a  gentleman  of 
high  character,  one  who  for  17  years  was  an  honored  member  of  the  su- 
preme court  of  the  state,  one  whose  examination  first  disclosed  the  mis- 
take, and  who  went  to  the  defendant  to  obtain  a  quitclaim,  is  entirely 
satisfactory.  To  him  the  defendant  admitted  that  he  supposed  he  had 
conveyed  all  of  lot  6.  From  these  various  matters  there  can  be  no  doubt 
that  the  parties  were  n^otiating  for  the  entire  balance  of  lot  6,  and  that 
the  intention  was  by  the  deed  to  convey  such  balance.  There  was  a 
mistake  in  the  description,  and  such  a  mistake  as  a  court  of  equity  will 
always  correct. 

Further,  defendant  insists  that  he  never  received  the  stipulated  price, 
and  therefore  there  should  be  no  decree  correcting  the  mistake.  Both 
parties  agree  that  the  price  was  $600.  There  was  a  judgment,  which  was 
a  lien  upon  the  land,  amounting  to  a  little  over  $300.  It  is  not  dis- 
puted but  that  Kellogg  paid  at  the  time  about  $300  in  cash.  Kellogg 
testifies  that  he  was  to  pay,  and  did  pay,  such  judgment,  making  the 
amount  in  cash  paid  by  him  in  excess  of  $600.  Defendant  testifies  that 
Kellogg  was  to  obtain  an  assignment  to  him.  Chapman,  of  such  judg- 
ment, in  order  that  he  might  obtain  its  collection  from  the  property  of 
one  of  the  judgment  debtors  other  than  the  one  who  had  held  and  con- 
veyed to  him  this  land.  The  deed,  as  produced,  recites  a  consideration 
of  $600  and  purports  to  be  a  conveyance  of  the  property  subject  to  the 
lien  of  this  judgment.  Kellogg  testifies  that  these  last  wordis  were  in- 
terpolated after  the  deed  had  been  executed  and  delivered,  and  his  testi- 
mony finds  some  little  support  in  the  uncertain  recollection  of  Byron 
Beed,  who  was  raster  of  deeds.  Defendant  denies  any  such  interpola- 
tion.    Kellogg  testifies  that  he  paid  this  judgment,  and  received  a  re- 
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ceipt  from  plainti£p8  attorneys,  and  his  testimony  in  this  respect  is  sup- 
ported by  that  of  one  Gilbert,  an  attorney,  who  saw  and  used  the  receipt 
in  the  trial  of  a  subsequent  case.  '  Defendant  testifies  that  yeard^after  he 
obtained  an  assignment  of  this  judgment,  or  rather  an  order  for  its  pro* 
cess,  irom  one  of  the  plaintiff's  attorneys,  and  subsequently  secured  its 
collection  and  satislBed  .the  judgment,  and  his  testimony  finds  support 
from  the  records  of  the  case.  Kellogg's  testimony  as  to  the  agreement 
to  obtain  an  assignment  is  indefinite  and  unsatisfactory. 
'  Did  defendant  receive  payment  of  the  full  consideration?  I  must  say 
I  think  the  question  is  a  little  doubtful.  But  these  things  must  be  no- 
ticed: It  does  not  appear  what,  if  anything,  defendant  paid  to  obtain 
the  control  of  this  judgment.  Kellogg  remained  for  a  year  or  two  the 
owner  of  this  entire  property,  and  for  a  series  of  years  the  owner  of  a 
large  undivided  interest  in  it.  During  all  those  years  defendant  made 
no  efibrt  to  collect  from  Kellogg,  or  from  this  property,  that  whioh  he 
now  claims  was  the  unpaid  portion  of  the  price.  Such  inaction  is  very 
significant.  And  while  I  do  not  think  the  question  entirely  clear,  it 
must  be  adjudged  that  he  has  failed  to  prove  this  afSrmative  defense. 
Hence,  as  iJie  mistake  in  the  description  unquestionably  existed,  the 
plaintiff  is  entitled  to  a  decree  as  prayed  for. 


Bebnhexm  land  others  v.  Bibnbatjh  and  another,  Assignee. 
(Cfireuit  Court,  8.  D.  Georgia,  E.  D.    April  28, 1887.) 

1.  Ck)URT8— -JuBisnicnoNAL  Amount— DiBTERCT  Dehands. 

Under  the  act  of  March  8, 1887,  an  action  may  be  maintained  in  the  United 
States  circnit  courts  where  the  matter  in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  and  value  of  $2,000,  although  it  is  made  up  of  distinct  de- 
mands of  less  value  than  $2,000,  and  although  the  plaintiff  may  have  acquired 
such  demands  by  assignment. 

2.  Bams— Fbauditlbnt  Cow  vtbyancks— State  Statute. 

Where  a  statute  of  a  state  provides  that  in  the  case  of  fraudulent  assign- 
ments a  court  of  competent  Jurisdiction  is  authorized  to  declare  the  assign- 
ment void,  although  tne  assignee  is  not  shown  to  have  notice  of  the  fraud, 
the  equity  courts  of  the  United  States  having  jurisdiction  can  enforce  rights 
under  such  statute.  Jaffrey  v.  Brown,  29  Fed.  Kep.  476,  followed. 
(SyOabus  by  the  Court) 

In  Elquity. 

Oarrard  &  Mddrim^  for  plainti£b. 

Chisholm  <t  Ermn,  for  defendants. 

Speeb,  J.  This  bill  is  brought  by  the  complainants  against  the  de- 
fendants, allying  this  state  of  facts:  The  defendant  Bimbanm  carried 
on  business  in  the  city  of  Savannah.  He  was  insolvent.  He  bought 
large  quantities  of  goods  on  credit.     A  veiy  short  time  preceding  his 
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declaration  of  insolvency  he  kept  on  purchasing  goods,  making  all  these 
purchas^  without  giving  any  premonition  of  his  insolvency.  Suddenly 
an  assignment  is  made.  Max  Bimbatim  is  out  of  business,  and  the  as- 
signee is  in  possession  of  his  stock  of  goods,  a  large  amount  of  which  is 
yet  unpaid  for,  and  on  which  Max  has  given  some  of  his  creditors,  and 
one  relative,  to-wit,  Fabian  Birnbaum,  his  father,  mortgages,  covering  all 
of  the  stock.  The  bill  charges  that  this  whole  transaction  is  fraudulent; 
that  Birnbaum  bought  the  goods  knowing  that  he  was  insolvent,  and  not 
intending  to  pay  for  them;  that  the  assignee  knew  it.  The  mortgages 
and  assignment  are  charged  to  be  fraudulent,  and  the  prayer  is  made  that 
they  be  declared  null  and  void;  that  the  complainants,  so  far  as  they 
are  able,  may  be  allowed  to  identify  the  goods  which  have  thus  been 
fraudulently  obtained  from  them,  and  to  retake  them,  and  that  they  have 
a  general  decree  for  the  balance  due  them.  The  bill  is  demurred  to  on 
two  general  grounds: 

Rrst,  That  the  act  of  March  8,  1887,  deprives  the  court  of  jurisdic- 
tion.    The  language  relied  on  by  counsel  is: 

"Nor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit,  except 
upon  foreign  bills  of  exchange,  to  recover  the  contents  of  any  promissory  note 
or  other  chose  in  action,  in  favor  of  any  assignee,  or  of  any  subsequent  hold- 
ers, of  such  instrument  payable  to  bearer,  and  not  made  by  any  corporation, 
unless  such  suit  might  have  been  prosecuted  in  such  court  to  recover  the  said 
contents  if  no  assignment  or  transfer  had  been  made." 

It  is  insisted  that  the  complainants,  Bemheim,  Bauer  &  Co.,  added 
to  their  claim  against  the  defendants  an  open  account  against  him  as- 
signed to  them  by  other  parties,  and  then  brought  the  hill  for  the  whole 
amount,  and  that  this  is  incompetent,  because  the  assignor  of  the  ac- 
count could  not  have  brought  the  suit,  it  being,  alone,  less  than  the  ju- 
risdictional limit.  This  is  perhaps  the  first  time  since  this  important 
amendment  to  the  laws  conferring  jurisdiction  on  the  United  States  court 
was  enacted  that  it  has  been  necessary  to  construe  it.  The  language  of 
the  act  above  referred  to  is  ambiguous  and  involved  to  an  unusual  and 
remarkable  extent,  especially  when  its  fundamental  importance  is  con- 
sidered. 

The  language,  "unless  such  suit  might  have  been  prosecuted  to  re- 
cover said  contents  if  no  assignment  or  transfer  had  been  made,"  can 
have  no  reference  to  the  question  of  amount.  That  has  been  definitely 
provided  for  in  the  first  section  of  the  act.  That  provides  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  interest  and  costs,  the 'sum  and  value 
of  $2,000,  the  court  shall  have  jurisdiction.  Is  there  any  good  reason 
why  the  matter  in  dispute  cannot  be  composed  of  other  claims,  honestly 
acquired,  which  in  themselves  are  less  than  the  jurisdictional  amount? 
None  has  been  suggested  in  argument,  nor  has  any  occurred  to  the  court; 
besides,  it  has  been  expressly  held  to  be  legitimate  in  Hammond  v.  Cleave- 
land,  23  Fed.  Rep.  1.  It  is  said  that  this  decision  was  under  the  act  of 
1875,  where  the  words  "recover  thereon,"  and  not  "recover  the  contents," 
are  used.  This  is  a  distinction  without  a  difference.  Again,  it  is  said 
that  that  decision  was  affected  by  a  California  statute  providing  for  join- 
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ing  claims,  but  a  statute  of  like  practice  obtains  in  Georgia.  Code,  3261. 
The  language  of  the  recent  act  existed  substantially  in  the  act  of  1789, 
which  has  been  repeatedly  construed  by  the  courts;  and  the  decisions  so 
construing  lead  the  court  to  the  conclusion  that  the  question  of  citizen- 
ship is  all  that  the  language  in  question  has  reference  to.  The  congress 
of  the  United  States  could  not  have  intended  to  deny  to  a  citizen  the  right 
of  access  to  the  United  States  courts  where  he  had  a  matter  in  dispute 
amounting  to  more  than  $2,000,  made  up  of  choses  in  action  of  less 
amount  than  $2,*000,  provided,  always,  that  these  were  honestly  assigned 
to  him  and  that  the  title  passed.  Besides,  the  claim  of  Sahlein  &  Co. 
is  more  than  $2,000,  and  in  itself  would  give  the  court  jurisdiction. 

Secondly.  That  there  is  no  equity  in  the  bill.  It  is  difficult  for  the 
court  to  understand  how  counsel  can  seriously  insist  that  there  are  no 
grounds  in  this  bill  for  equitable  interference.  If  the  allegations  of  the 
bill  are  true,  and  they  are  admitted  by  the  demurrer,  it  fairly  bristles 
with  grounds  of  equity.  In  a  word,  (if  the  bill  is  true,)  it  is  an  attempt 
on  the  part  of  Max  Bimbaum  to  "break  full-handed,"  in  the  expressive 
language  of  the  day,  to  buy  on  credit  with  a  full  knowledge  of  his  in- 
solvency, to  pile  up  goods  amounting  to  thousands  of  dollars,  to  con- 
tinue to  buy  to  the  moment  of  the  assignment;  and  when  the  stock  has 
become  sufficiently  large,  without  a  premonition,  the  firm  of  Max  Bim- 
baum collapses,  and  the  goods  he  had  bought  are  found  in  the  hands  of 
his  assignee,  or  are  covered  with  mortgages  to  his  favored  creditors.  It 
is  said  that  the  mortgages  were  fraudulent,  and  the  prayer  is  that  the 
assignment,  also  alleged  to  be  fraudulent,  be  declared  null  and  void,  and 
that  the  goods  of  complainants,  capable  of  identification,  be  permitted 
to  be  retaken  by  them.  It  charges  that  the  assignee  has  power  to  do  as 
he  pleases  with  the  property  and  is  selling  it  rapidly.  The  bill  does  jiot 
appear  to  be  multifarious,  and  such  bills  have  been  repeatedly  enter- 
tained, and  this  is  a  case  which  is  peculiarly  fitted  for  equitable  juris- 
diction. There  may  be  a  remedy  at  law,  but  it  is  not  so  plain,  so  com- 
plete, and  so  adequate  as  is  the  remedy  in  equity.  The  legisdature  ol 
Georgia,  in  the  act  of  1884-85,  gives  certain  equitable  rights  as  against 
fraudulent  assignments,  and  these  rights  the  courts  of  the  United  States 
can  administer  in  proper  cases  where  they  have  jurisdiction.  Section 
5  of  that  act  provides  "that  in  all  cases  of  voluntary  assignment  for  the 
benefit  of  creditors,  when  the  same  may  be  attacked  as  fraudulent,  it 
shall  not  be  necessary  to  show  fraud  or  collusion,  or  notice  thereof  to 
the  assignee  under  such  deed  of  assignment,  to  render  the  same  void; 
but,  when  fraud  can  be  shown  in  the  assignor,  this  alone  shall  be  suffi- 
cient to  authorize  a  court  of  competent  jurisdiction  to  declare  such  as- 
signment void.  No  assignment  shall  be  set  aside  except  upon  a  direct 
proceeding  filed  for  the  purpose,  and  no  creditor  of  the  assignor  shall 
obtain  any  priority  or  preference  of  payment  out  of  the  assets  assigned 
on  any  judgment  rendered  after  the  filing  of  the  bill  in  case  the  deed  of 
assignment  is  set  aside  and  decreed  to  be  void."  Therefore  it  is  held 
that  the  bill  is  properly  before  the  court.  These  questions  were  consid- 
ered by  this  court  and  decided  in  Jaffrey  y.  Bnjmi^  29  Fed.  Bep.  476. 
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It  may  be  time  on  the  hearing  that  all  of  these  damaging  all^ations  will 
be  negatived  by  the  proof,  but  for  the  present  the  court  wDl  entertain 
jurisdiction  and  will  proceed  to  hear  evidence  upon  the  merits. 


Eellebman  v.  Aultman  and  others.  * 
{Circuit  Court,  D.  2Mra$ka.    May  12, 1887.) 

1.  JUDGKEKT — ^lilEK — DaTB  WHEN  ATTACHES. 

An  owner  of  land  occupied  it  as  a  homeslead  from  1878  to  January  17. 1888, 
on  which  date  he  conveyed  it  to  another  person.  On  Febraarj  4, 1S83.  dur- 
ing the  January  term  of  the  court,  a  Judgment  was  rendered  against  him  in 
a  suit  begun  in  1882.  HM,  that  under  Code  Civ.  Proc  Neb.  §  477,  by  which 
a  Judgment  is  made  a  lien  upon  land  from  the  first  day  of  the  term  at  which 
the  Judgment  is  rendered  in  all  cases  where  the  action  is  commenced  at  a 
term  of  court  prior  to  that  in  which  the  Judgment  is  entered,  the  lien  of  the 
Judgment  was  carried  back  to  the  commencement  of  the  January  term,  1888, 
and  took  priority  in  date  over  the  conveyance. 

2.  Homestead— Abakdonment—Jupombnt—Dobmakt  Lien. 

Under  the  homestead  exemption  law  of  Nebraska  of  1875,  (Sess.  Laws  Neb. 
1876,  p.  46,)  section  1  of  which  enacts  that  the  homestead  exemption  shall 
exist  so  long  as  the  same  shall  be  ovmed  and  occupied  by  the  debtor  as  such 
homestead, "  a  Judgment  against  the  owner  of  land  is  a  lien  which  remains 
dormant  while  the  land  is  occupied  as  a  homestead,  but  it  becomes  living 
and  operative  as  soon  as  by  conveyance  or  otherwise  the  homestead  occupa- 
tion is  abandoned. 
8.  Samb— Extent  op  Right. 

The  Nebraska  statute  of  1877,  which,  without  in  terms  repealing  the  exist- 
ing law,  provided  that  the  homestead  of  every  family  should  be  exempt  from 
Judicial  sale  where  there  was  no  special  declaration  of  the  statute  to  the  con- 
trary, did  not  supersede  the  provision  of  the  prior  statute  which  limited  such 
exemption  to  the  duration  of  the  homestead  occupation. 

In  Equity.     Bill  to  restrain  sale  of  lands  in  execution. 

Brewer,  C.  J.  This  case  is  submitted  on  demurrer  to  the  bill.  The 
facts  as  allied  are  briefly  as  follows:  From  1873  to  1883  one  Van  Slyke 
owned  and  occupied  the  land  levied  upon  as  his  homestead.  January 
17,  1883,  he  conveyed  the  land  to  the  plaintiff's  grantor.  The  lands 
exceeded  in  value  $2,000.  The  judgment  of  AuUman  v.  Van  Slyhe^  was 
obtained  on  notes,  dated  on  October  1,  1878,  in  a  suit  conmienced  Oc- 
tober 81,  1882,  in  which  summons  was  served  November  3,  1882,  an- 
swer filed  December  4, 1882,  and  judgment  rendered  February  4, 1883. 
This  judgment  was  at  the  January  term,  1888;  the  term  commencing  on 
the  first  Monday  in  January,  1883,  and  before  the  conveyance  above  re- 
ferred to,  to  plaintiff's  grantor.  At  the  time  of  filing  this  bill  execution 
had  been  levied  upon  the  land  under  the  judgment  above  stated,  and 
this  action  is  brought  to  restrain  such  sale. 

Three  questions  arise: 

Fir^.  Did  the  fact  that  the  judgment  was  not  rendered  until  after 
the  oonveyance  by  Van  Slyke,  tibe  judgment  debtor,  prevent  it  from  be- 
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coming  a  lien?    Section  477  of  the  Code  of  Civil  Procedure  reads  as  fol- 
lows: 

'*The  lands  and  tenements  of  the  debtor  within  the  county  where  the  judg- 
ment is  rendered  shall  be  bound  for  the  satisfaction  thereof  from  the  first  day 
of  the  term  at  which  the  judgment  is  rendered ;  but  judgments  by  confession 
and  judgments  rendered  at  the  same  term  at  which  the  action  is  commenced 
shall  bind  such  lands  only  from  the  day  on  which  such  judgments  are  ren- 
dered." 

As  the  action  in  which  the  judgment  of  Avltman  v.  Van  Slyke  was  ren- 
dered was  commenced  before  the  January  term,  the  plain  import  of  the 
language  of  this  section  carried  the  judgment  lien  back  to  the  first  of  the 
term,  and  to  a  date  before  the  conveyance  of  Van  Slyke.  This  section 
is  identical  with  those  found  in  the  statutes  of  Ohio  and  Kansas,  and  has 
by  the  courts  of  those  states,  as  well  as  of.  this,  received  a  uniform  con- 
struction. Bank  V.  Baldwiny  3  Ohio,  65;  Jachon  v.  Luce^  14  Ohio,  614; 
DaviB  V.  Messenger,  17  Ohio  St.  231;  Kiser  v.  Saioyer,  4  Kan.  503;  MSler 
V.  Mnn,  1  Neb.  294;  CoU  v.  Dubois,  7  Neb.  393.  In  this  last  case  the 
court  uses  this  language: 

"The  rule  will  not  be  questioned  that,  under  our  statutes  relating  to  judg- 
ment liens,  all  judgments  rendered  during  the  term  in  actions  commenced 
prior  thereto  are  liens  on  all  the  lands  of  the  debtor  within  the  county  from 
the  first  day  of  term." 

These  authorities,  especially  those  from  the  supreme  court  of  this 
state,  construing  the  effect  of  one  of  its  statutes,  puts  the  question  at  rest. 

The  second  question  is  this:  Conceding  that  the  judgment  was  no 
operative  lien  so  long  as  Van  Slyke  continued  in  the  occupation  of  the 
premises  as  a  homestead,  did  it  become  living  and  operative  at  the  time 
it  ceased  to  be  his  homestead  ?  This  is  a  matter  depending  entirely  upon 
the  statutes  of  Nebraska,  in  whose  construction  it  is  the  duty  of  this 
court  to  follow  the  decision  of  the  supreme  court  of  the  state.  That  the 
matter  of  exemption  is  determined  by  the  law  in  force  at  the  time  of 
making  the  contract,  is  in  accordance  with  the  general  rule  prevailing 
in  respect  thereto  affirmed  by  that  court  in  Dorrington  v.  Myers,  11  Neb. 
388,  9  N.  W.  Rep.  555.  The  contract  upon  which  the  judgment  was 
rendered  was  entered  into  in  1878. 

In  1875  the  legislature  passed  a  homestead  exemption  statute,  (Sess. 
Laws  1875,  p.  45.)  The  first  section,  defining  the  extent  of  the  exemp- 
tion, provides  for  such  exemption  ''so  long  as  the  same  shall  be  owned 
and  occupied  by  the  debtor  as  such  homestead."  Construing  that  stat- 
ute, the  supreme  court  has  held  that  a  judgment  is  a  lien  upon  a  home- 
stead, dormant  while  the  homestead  continues,  but  living  and  operative 
so  soon  as  by  conveyance  or  otherwise  the  homestead  occupation  is  aban- 
doned.    Bank  v.  OarsoUj  4  Neb.  501;  Dorrington  v.  Myers,  supra. 

In  1877,  by  an  act  approved  February  13th,  the  legislature  amended 
said  section  1  of  the  act  of  1875,  but  did  not  by  such  amendment  repeal 
or  modify  the  provisions  as  to  the  duration  of  the  homestead  exemption. 
Of  course  the  sanie  construction  would  still  have  to  be  put  upon  the 
statute,  and  if  that  was  the  entire  legislation  of  the  year  there  would  be 
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no  room  for  question.  But,  on  the  nineteenth  of  February,  six  days  there- 
after, the  legislature  enacted  a  new  statute,  which,  not  in  terms  purport- 
ing to  repeal  any  existing  legislation,  was  taken  largely  if  not  entirely 
from  the  statutes  of  Iowa. 

In  Lamb  v.  Shays,  14  Iowa,  568,  the  supreme  court  of  that  state  had 
construed  its  statute  as  authorizing  a  judgment  debtor  to  convey  his 
homestead  free  from  the  lien  of  a  judgment;  and  the  complainant  rests 
upon  the  familiar  doctrine  that  where  one  state  adopts  the  statute  of  an- 
other it  adopts  it  with  the  settled  construction  placed  upon  it  by  the 
supreme  court  of  the  state  from  which  it  is  taken.  I  do  not  find  that 
the  supreme  court  of  Nebraska  has  passed  upon  the  question  now  pre- 
sented; perhaps  may  never  have  to,  as  in  1879  the  homestead  law  was 
substantially  changed.  I  do  not  doubt  the  force  of  the  rule  upon 
which  complainant  rests,  but  am  constrained  to  think  it  not  operative 
in  this  case.  The  first  section  of  the  act  of  February  19,  1877,  reads: 
'*That  where  there  is  no  special  declaration  of  the  statute  to  the  contrary, 
the  homestead  of  every  family,  whether  owned  by  the  husband  or  wife, 
is  exempt  from  judicial  sale."  In  Iowa  there  was  no  other  statute,  and 
of  course  full  and  sweeping  force  was  given  to  this  broad  language  by 
the  supreme  court  of  that  state ;  but  in  Nebraska  there  was  a  statute, 
not  in  terms  repealed  by  this  act,  which  limited  the  homestead  exemp- 
tion to  the  duration  of  the  homestead  occupation,  and  by  which  a  judg- 
ment remained  a  lien  though  dormant  during  such  occupation.  There 
was  therefore  within  the  terms  of  thia  section  a  special  declaration  of  the 
statute  to  the  contrary ;  one  limiting  the  sweeping  effect  of  its  general 
language.  A  similar  observation  may  bo  made  upon  a  subsequent  sec- 
tion upon  which  the  supreme  court  of  Iowa  placed  much  stress,  to-wit, 
the  one  authorizing  a  debtor  to  change  the  limits  of  his  homestead  by 
changing  metesand  bounds,  or  to  change  it  entirely,  for  the  section  con- 
tains this  proviso,  that  "such  changes  shall  not  prejudice  conveyances  or 
liens  made  or  created  previously  thereto."  Now,  if,  as  held  by  the  su- 
preme court  of  Nebraska,  a  judgment  is  a  lien  upon  the  homestead,  dor- 
mant only  while  the  homestead  continues  and  springing  into  life  and  force 
when  the  homestead  occupation  is  abandoned,  then  this  section  authoriz- 
ing a  change  of  homestead  must  by  its  terms  not  prejudice  this  judgment 
lien.  I  think,  therefore,  the  abandonment  of  the  homestead  by  Van 
Slyke  operated  to  revive  the  dormant  lien  of  this  judgment. 

It  follows,  therefore,  without  considering  the  third  question,  that  the 
demurrer  to  the  bill  must  be  sustained.  If  complainant  thinks  she  can 
make  a  better  case  she  may  take  leave  to  amend  her  bill  by  the  July 
rules. 
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Newton  and  others  v.  Joslin  and  others. 

(Oircuit  Court,  D.  Colorado.    I/Lkj  24, 1887.) 

Judgment— Setting  Aside  in  Eqihty — Corruption  op  Jxtdob. 

The  trial  judge  went  to  the  office  of  the  defendant's  counsel  to  notify  him  to 
be  present  m  court  at  a  certain  hour,  when  he  would  discharge  a  hung  jury, 
but  merely  sent  a  message  to  the  same  effect  to  the  plaintiff's  counsel.  On 
the  second  trial,  which  was  heard  without  a  jury,  he  spoke  harshly  to  the 
plaintiff  for  a  formal  omission  by  her,  when  taking  the  oath,  and  he  decided 
the  case  in  favor  of  the  defendant,  upon  the  conclusion  of  one  argument  for 
the  plaintiff,  without  hearing  argument  for  the  defendant  or  further  argu- 
ment for  plaintiff  from  her  principal  counsel.  The  defendant's  counsel  was 
seen  during  the  progress  of  the  case  in  the  judge's  chambers  adjoining  the 
court-room,  where  he  was  waiting  for  court  to  open.  Held,  in  a  suit  in 
equity  by  the  plaintiff  to  set  the  judgment  aside,  because  of  the  corruption 
of  the  judge,  that  these  facts  showed  not  even  the  slightest  misconduct  upon 
his  part. 

In  Equity. 

T,  A.  Green  and  JST.  B.  Johnson^  for  complainants. 

r.  D.  W.  YoTdey  and  J.  N.  Stevens,  for  defendants. 

Brewer,  J.,  (Hallett,  J.,  concurring.)  The  facts  in  this  case  are  as 
follows:  In  the  fall  of  1883,  Mrs.  Newton,  one  of  the  complainants,  was 
the  owner  of  a  ranch  near  the  city  of  Denver,  which  was  subject  to  two 
liens  of  $6,000.  Negotiations  were  had  between  her,  her  husband  acting 
as  her  agent,  and  one  E.  F.  Lamb,  which  resulted  in  an  agreement  for 
the  conveyance  of  this  ranch  at  an  agreed  price  of  $15,000;  purchaser 
to  assume  the  payment  of  the  liens  of  $6,000,  and  to  pay  her  the  bal- 
ance in  dry  goods.  In  pursuance  of  this  agreement,  a  deed  was  made 
by  her  and  her  husband  to  Mrs.  Vira  Lamb,  the  wife  of  E.  F,  Lamb. 
The  dry  goods,  which  were  packed  in  boxes  stored  in  a  warehouse  in 
Denver,  were  delivered  to  her,  and  by  her  disposed  of  at  private  sale 
and  by  auction.  Within  14  days  after  this  conveyance,  Mrs.  Lamb  and 
her  husband  conveyed  the  land  to  J.  Jay  Joslin,  who  thereafter  conveyed 
it  to  the  Arapahoe  Land  &  Cattle  Company,  As  a  matter  of  fact,  Jos- 
lin was  the  owner  of  these  dry  goods,  and  Lamb  in  the  transactions  was 
acting  simply  as  his  agent.  Mrs.  Newton,  on  examination,  found  the 
goods  to  be  far  from  such  as  she  claims  they  were  represented  to  be. 
Nevertheless  she  sold  and  disposed  of  them  as  heretofore  stated.  She 
claims  that  she  was  ignorant  of  the  fact  that  Joslin  was  principal,  but 
supposed  all  the  time  that  the  goods  belonged  to  Lamb,  and  that,  after 
she  had  discovered  the  inferior  quality  of  the  goods,  she  instituted  no 
suit,  because  she  found  that  Lamb  W5W  insolvent;  but,  after  some  months, 
ascertaining  that  Joslin  was  the  real  party  in  interest,  she  commenced 
an  action  against  him  in  the  district  court  of  Arapahoe  county  for  a 
breach  in  warranty  of  these  goods.  Answer  was  filed,  and  the  cause 
went  to  trial,  which  resulted  in  a  verdict  in  her  favor.  The  judge  of 
that  court  set  aside  the  verdict.  Thereupon  she  dismissed  that  action, 
and  commenced  a  similar  action  in  the  superior  court  of  Denver,  in  which 
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she  claimed  that  there  was  a  fraudulent  warranty,  and  sought  to  recover 
damages  therefor  from  Joslin.  The  cause  was  tried  first  by  a  jury,  but 
the  jury  hung,  and  were  discharged.  At  the  succeeding  term  a  jury  was 
waived  by  consent  of  parties,  and  the  trial  was  had  before  the  judge  of 
tliat  court  without  a  jury,  and  judgment  was  entered  in  that  trial  in  favor 
of  the  defendant;  and  now  the  complainants,  Mr.  and  Mrs.  Newton, 
come  into  this  court,  and  file  a  bill  making  Mr.  and  Mrs.  Lamb,  J.  Jay 
Joslin,  and  tlie  Land  and  Cattle  Company  defendants,  in  which  bill  is 
narrated  all  the  frauds  which  they  claim  were  perpetrated  on  them 
by  Joslin  through  his  agent,  Lamb,  and  the  various  transfers  of  title  from 
Mrs.  Lamb  to  Joslin,  and  from  Joslin  to  the  company,  and  the  circum- 
stances of  the  trial  above  referred  to;  and  then  it  alleges  that  that  judg- 
ment should  be  regarded  as  null  and  void,  because  obtained  by  pequry, 
and  the  corruption  and  bribery  of  the  judge. 

As  might  be  expected,  a  very  bitter  and  acrimonious  controversy  has 
followed  these  charges.  The  matter  which,  of  course,  first  arrests  atten- 
tion, is  that  of  the  alleged  corruption  and  bribery  of  the  judge  of  the  su- 
perior court;  for,  if  these  grave  charges  were  true,  not  only  would  the 
judge  himself  receive  the  just  condemnation  of  every  honest  man,  but 
in  every  court  the  judgment  which  he  had  sought  by  his  wrong  to  lift 
up  as  a  barrier  to  truth  and  justice  would  be  wholly  disregarded.  Such 
charges  are  grave  ones,  and  ought  not  to  be  lightly  made.  Upon  what 
evidence  are  they  based?  Mrat^  it  is  claimed  by  counsel  for  the  com- 
plainants that  the  judgment  itself  is  such  an  outrage  that  no  honest  man 
could  have  pronounced  it;  and,  second^  he  says  that  the  surrounding  cir- 
cumstances are  such  as  indicate  corruption. 

Noticing  the  second  matter  first,  I  premise  by  saying  that  I  have  no 
reason  to  doubt  the  good  faith  of  Mr.  Green,  the  counsel  for  complain- 
ants, or  that  he  is  acting  otherwise  than  from  a  sense  of  duty.  He  feels, 
doubtless,  that  his  client  has  been  grossly  wronged,  and,  failing  of  the 
redress  which  he  believes  she  is  entitled  to,  he  fancies  that  the  judge  who 
decided  against  him  is  party  to  the  wrong,  and  construes  the  most  in- 
nocent and  ordinary  acts  into  evidence  of  such  participation.  While 
conceding  good  faith  to  Mr.  Green,  I  am  compelled  to  add  that  the  mat- 
ters to  which  reference  is  made  as  evidences  of  wrong-doing  are  so  friv- 
olous and  trifling  that  I  am  amazed  to  hear  them  mentioned.  Let  me 
mention  them.  On  the  first  trial,  while  the  jury  were  out,  it  appears 
that  Judge  Rodgers  called  a  moment  at  the  office  of  the  counsel  for  the 
defendant.  As  explained,  it  appears  that,  when  the  court  took  a  recess 
at  12  o'clock,  the  jury  having  been  out  all  night.  Judge  Rodgebs  said 
that  he  would  call  at  the  offices  of  the  respective  counsel,  and  notify 
them  to  be  present  at  2  o'clock,  as  he  thought  he  should  then  discharge 
the  jury.  Just  after  he  left  the  court-room,  the  jury  sent  him  a  com- 
munication, declaring  their  inability  to  agree.  The  bailiff  followed  him, 
overtook  him  at  the  office  of  Mr.  Marsh,  defendant's  counsel,  and  gave 
him  this  communication.  On  reading  it,  he  informed  Mr.  Marsh,  re- 
questing him  to  attend  at  1  o'clock,  and  prepared  a  note,  which  he  sent 
to  Mr.  Green  by  the  bailiff,  asking  him  also  to  be  present  at  1  o'clock. 
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Somehow  or  other,  the  note  failed  to  reach  Mr.  Green;  hut,  as  Mr. 
Green's  partner  was  present  at  1  o'clock,  the  jury  was  called  in  and  dis- 
charged. At  the  last  trial,  when  Mrs.  Newton  was  being  sworn,  before 
the  oath  had  been  fiilly  administered,  she  was  dropping  her  hand,  and 
the  judge  spoke  to  her  sharply  and  angrily,  as  she  says,  and  told  her  to 
keep  her  hand  up.  Further,  on  the  last  day  of  the  trial,  during  the 
noon  intermission,  Mr.  Marsh,  the  defendant's  counsel,  was  seen  in  the 
chambers  of  the  judge  adjoining  the  court^room.  The  judge's  room  was 
separated  from  the  sherifiPs  office  by  a  thin  partition,  running  only  part 
way  up  to  the  ceiling,  and  the  doors  were  standing  open.  .  The  bailiff, 
who  during  the  intermission  had  locked  the  doors  of  the  court-room  so 
that  no  one  could  enter,  when  he  came  back  found  Mr.  Marsh  in  the 
judge's  room,  thus  waiting  for  the  opening  of  the  court-room.  Further, 
after  the  testimony  was  finished,  one  of  complainant's  counsel  made  his 
ai^ument,  and  then,  without  waiting  for  further  argument,  the  court 
decided  the  case. 

Now,'  these  are  matters  which  are  gravely  presented  to  this  court  as 
evidences  of  corruption.  It  is  true  counsd  for  complainant  says  that, 
if  the  judgment  had  been  right,  these  facts  would  not  be  significant ; 
but,  as  he  says,  the  judgment  was  wrong,  and  therefore  these  matters 
are  evidences  of  corruption.  Could  anything  be  more  frivolous?  Putr 
ting  one  side  all  matters  of  explanation,  could  any  suspicion  arise  from 
such  conduct?  Does  not  every  lawyer  know  that  the  chambers  of  a 
judge  are  open,  and  is  he  not  going  there  freely,  either  for  business  or 
social  purposes?  The  learned  counsel  for  complainant,  who  presents 
these  matters,  has  more  than  once,  in  my  brief  visits  to  Denver,  called 
alqne  at  my  chambers  for  business  and  social  purposes ;  and  I  should 
have  felt  humiliated  and  insulted  if  I  had  for  one  moment  entertained 
the  thought  that  he  supposed  that  by  such  visits  he  was  exposing  me  to 
the  charge  of  corruption,  if  I  happened  to  decide  any  cases  in  his  favor 
at  or  about  the  time  of  such  visits.  As  I  understand  the  matter,  it  is 
the  right  of  a  judge,  nay  more,  I  think  it  is  his  duty,  to  maintain 
pleasant  personal,  social  relations  with  the  members  of  the  bar  practic- 
ing before  him  ;  that  he  should  maintain  such  relations  as  to  feel  that  he 
is  personally  welcome  at  their  offices,  and  that  they  are  free  to  visit  him ; 
and  I  am  sure  that  no  man,  unwarped  by  feeling,  would  think  of  men- 
tioning these  matters  as  evidences  of  corruption .  Nay ,  more :  if  I  under- 
stand anything  of  human  nature,  these  very  facts  are  strong  evidences 
that  there  was  no  corruption.  The  conscious  scoundrel  magnifies  little 
matters.  He  avoids  everything  that  he  imagines  can  in  any  manner  be 
construed  into  evidence  of  guUt ;  and,  if  Judge  Rodgebs  had  been  cor- 
rupted to  pronounce  this  judgment,  it  is  certain  that  he  would,  with  the 
utmost  care,  have  avoided  any  visible  communications  with  the  man  who 
was  corrupting  him.  He  would  scrupulously  and  carefully  have  avoided 
every  connection  with  him  which  might  come  to  the  knowledge  of  others ; 
and  on  the  trial  of  the  case,  instead  of  stopping  at  the  dose  of  the  one 
argument,  he  would,  with  apparent  patience,  have  listened  to  everything 
that  all  the  counsel  had  to  offer.     Instead  of  speaking  sharply  to  the 
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complainant,  his  care  would  have  been  to  exhibit  the  utmost  politeness. 
Every  act  which  is  referred  to,  so  far  from  indicating  corruption,  is 
potent  evidence  of  conscious  integrity  and  rectitude  of  purpose. 

Was  it  strange  that  he  decided  the  case  after  listening  to  one  argument? 
Twice  all  this  testimony  had  been  presented  to  him.  Once  he  had 
listened  to  the  arguments  of  both  counsel,  and  how  could  it  be  expected 
otherwise  than  that  his  mind  had  come  to  some  conclusion?  And  yet 
the  fact  that  he  failed,  on  the  trial,  to  listen  to  two  speeches,  is  presented 
as  evidence  that  he  was  consciously  purposing  wrong.  My  experience, 
and  it  has  been  no  brief  one,  has  shown  me  that  he  who  makes  the  most 
complaint  at  not  being  heard  sufficiently  is  the  one  whose  talk  contains 
least  of  argument,  and  helps  the  least  to  a  determination  of  the  ques- 
tions presented.  I  have  noticed  these  matters  more  at  length  than  they 
deserve,  but  the  gravity  of  the  charges  seem  to  compel  at  my  hands  this 
comment  upon  the  evidence.  I  can  only  say  that  it  is  all  more  baseless 
than  the  shadowy  fabric  of  a  dream. 

As  I  have  said,  counsel  concedes  that  these  matters,  apart  from  the 
case  itself,  are  insignificant;  and  rests  his  case  mainly  on  what  he  consid- 
ers the  gross  outrage  of  the  decision,  and  insists  that  this,  in  itself,  is 
alone  enough  to  justify  this  court  in  pronouncing  the  judgment  corrupt. 
He  puts  this  illustration:  If  a  robber  should  assault  me  on  the  streets, 
and  take  from  me  my  money,  and  I  should  sue  him  for  that  money,  and 
the  judge  should  render  a  judgment  in  favor  of  the  defendant,  could  such 
judgment  be  accounted  for  on  any  honest  hypothesis?  I  take  the  illus- 
tration which  he  suggests,  and  say  to  him  that,  if  he  failed  to  commence 
his  action  until  after  the  statute  of  limitations  had  wrought  a  bar,  the 
judge  who  would  not  render  a  judgment  in  favor  of  the  defendant,  not- 
withstanding the  enormity  of  the  original  outrage,  would  be  unworthy 
of  his  place  on  the  bench.  I  do  not  think  it  would  be  proper  for  me  to 
express  my  opinion  as  to  the  merits  of  that  case;  this  court  cannot  sit  as 
a  court  of  error.  If  mistakes  were  made,  the  supreme  court  of  Colorado 
is  the  tribunal  to  correct  them,  and  its  high  reputation  for  purity  and 
ability  is  guaranty  that  any  mistake  of  the  trial  judge  would  not  fail  of 
correction.  I  may  be  permitted,  however,  to  notice  this:  Counsel  as- 
sumes that  his  client's  statements  of  the  representations,  and  her  knowl- 
edge of  the  ownership,  and  of  the  reasons  of  her  subsequent  conduct,  are 
absolutely  true.  That  may  be  so;  and  his  client's  appearance  on  the 
stand  before  me  was  that  of  a  bright,  intelligent,  candid  woman, — an 
appearance  that  impressed  me  strongly  in  her  favor;  but  the  record  shows 
contradictory  testimony  of  other  witnesses  presented  before  Judge  Rodg- 
ERS,  and  they  were  not  personally  before  me.  Perhaps  the  judge  be- 
lieved their  story,  rather  than  here.  I  do  not  know.  Certain  it  is  that, 
after  she  received,  opened,  and  examined  the  goods,  a  long  time  elapsed 
before  any  proceedings,  if,  indeed,  any  complaints  were  made.  I  do 
not  mean  to  say  that  this  inaction  on  her  part  would  deprive  her  of  her 
rights,  in  case  she  had  been  defrauded.  I  simply  notice  the  fact  that, 
by  common  rule  of  decision,  such  inaction  is  very  significant. 

As  I  said,  I  do  not  intend  to  express  any  opinion  on  the  merits  of  that 
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case,  for  I  think  it  would  be  improper  to  assume,  in  any  respect,  the  at- 
titude of  a  court  of  error.  I  have  simply  mentioned  these  matters  to 
show  that  there  were  questions  to  be  decided,  and  that  only  intensity  of 
personal  feeling  could  lead  to  the  assertion  that  the  judgment  was  so 
grossly  and  manifestly  erroneous  and  unjust  as  to  be  evidence  of  corrup- 
tion. I  have  no  hesitation  in  saying  that  there  is  nothing  in  the  case  be- 
fore me  that  justifies  a  declaration  that  this  judgment  was  a  corrupt  one. 
I  think  this  ends  the  case.  Counsel,  it  is  true,  insists  that,  although 
this  judgment  might  be  conclusive  in  favor  of  Joslin,  it  would  not  be 
conclusive  in  favor  of  Lamb,  who  actually  mad^the  representations;  and 
that  in  this  proceeding  complainants  are  entitled  to  a  finding  as  against 
Lamb,  and  an  adjudication  that  the  amount  thus  found  is  a  lien  upon 
the  land,  even  in  the  hands  of  the  cattle  company.  This  is  a  mistake. 
Joslin  stands  by  the  judgment  of  the  superior  court  acquitted  of  wrong, 
and  the  title  he  held  was  firee  from  any  burden  of  lien  in  favor  of  these 
complainants.  Holding  such  title,  he  conveyed  it  to  the  cattle  company  j 
and  while  it  may  be  true — and  as  to  that  I  express  no  opinion — that  that 
judgment  in  favor  of  Joslin  is  no  protection  to  Lamb,  still  any  relief 
against  him  must  be  sought  by  an  action  at  law,  and  not  by  this  equi- 
table proceeding. 

A  decree  will  be  entered  dismissing  the  bill. 


Central  Trust  Co.  of  New  York  v.  East  Tennessee,  V.  &  Q.  R. 

Co.  and  others. 

In  re  Intervening  Petition  of  Miller. 
{CHrcuii  Court,  N.  2?.  Georgia,    December  81, 1886  > 

I.  Railroad  Companies— Mortgage— Marshaling  Assets. 

In  a  ffait  to  foreclose  a  mortgage  upon  a  railway  extending  through  several 
states,  where  original  bill  is  filed  in  Tennessee,  and  ancillary  bills  in  Qeorgia, 
Alabama,  and  Mississippi,  upon  application  to  the  ancillary  court,  in  Qeor^ia, 
by  a  judgment  creditor  of  the  mortgagor,  to  have  an  order  against  the  receiver 
to  pay  his  claim  out  of  the  earnings  of  the  mortgagor  that  were  on  hand  at 
the  date  of  the  appointment  of  the  receiver,  ?ield,  dismissing  the  petition 
.  without  prejudice,  that  the  court  in  Tennessee  in  which  the  original  bill  was 
filed,  and  upon  whose  orders  the  receiver  had  paid  out  all  of  the  funds  com- 
ing to  his  hands,  is  the  proper  tribunal  to  which  a  judgment  creditor  should 
make  application  for  relief. 

L  Same— Judgment  Creditor— Personal  Injxjrib&—Prioritt— Earnings  or 
Corpus  of  Estate. 

A  creditor  having  a  judgment  for  personal  injuries  against  the  mortgagor, 
growing  out  of  torts  committed  by  it  before  the  receivership,  is  a  general 
creditor,  and  his  judgment  is  not  entitled  to  priority  of  satisfaction  out  of 
the  earnings  of  the  receivership,  and  a  fortiori  not  out  of  the  corpus  of  the  es- 
tate. 

In  Equity. 

R.  B.  Trippe  and  McOamy  &  WaUcer^  for  petitioner. 

Bacon  &  Rviherfordj  P.  Q«  MynaUy  and  W.  M.  Baxter^  contra. 
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PARD£Ey  J.  The  petitioner's  claim  is  based  on  a  certain  judgment 
rendered  in  his  favor  against  the  defendant  company  in  the  saperior  oonrt 
of  Whitfield  county,  Georgia,  on  the  thirteenth  day  of  October,  1884, 
based  upon  personal  injuries  to  petitioner's  son,  inflicted  by  the  n^i- 
gence  of  defendant's  agents  in  the  month  of  November,  1881.  The  in- 
tervention was  filed  in  this  court,  April  26,  1886,  praying  for  leave  to 
file  the  claim  in  this  cause,  to  be  paid  out  of  the  proceeds  of  the  sale  of 
said  defendant's  property  ordered  heretofore  to  be  sold,  as  appears  by 
the  records  referring  to  the  ancillary  decree  of  foreclosure  rendered  in  the 
court,  March  27,  1886..  ■  On  this  intervention,  this  court  (MoCay,  J., 
presiding)  made  the  following  order:  "The  foregoing  petition  read  and 
considered,  and  it  is  thereupon  ordered  that  the  prayer  of  petitioner  be 
granted." 

Some  contention  has  been  had  as  to  the  force  and  effect  of  this  order, 
but  it  seems  clear  that  it  was  intended  as  an  order  to  permit  the  filing 
and  hearing  of  the  daim,  and  not  as  an  absolute  ex  parte  order  that  the 
daim  should  be  paid.  The  proceedings  in  this  cause  have  been  from 
the  first  ancillary  to  the  main  suit  for  the  foreclosure  of  a  mortgage  on  a 
railway  line  extending  into  the  states  of  Virginia,  Tennessee,  Georgia, 
Alabama,  and  Mississippi,  instituted  and  carried  on  in  the  United  States 
circuit  court  for  the  Eastern  district  of  Tennessee,  at  Kno^viUe,  Tennes- 
see. The  court  having  control  of  the  main  suit  has,  of  course,  direct 
control  of  the  receiver  appointed  in  the  case,  of  all  moneys  coming  to  his 
hands,  of  the  distribution  of  the  same,  and  of  the  distribution  of  all  funds 
derived  from  the  sale  of  property  sold  under  decrees  in  the  cause. 

It  follows  that  if  any  account  is  to  be  taken  of  the  funds  that  came  to 
the  receiver's  hands,  and  of  the  earnings  of  the  railway  property  while 
in  the  receiver's  hands,  and  of  the  disposition  made  of  all  funds,  in  order 
to  determine  the  existence  of  a  priority  of  any  lien,  such  account  should 
be  taken  in  the  main  cause,  and  cannot  be  taken  in  any  ancillary  suit, 
where  the  court  has  no  possession  of  the  fund.  For  instance,  on  this 
hearing,  it  is  admitted  that  $75,000  came  into  the  hands  of  the  receiver 
on  bis  taking  possession  of  the  railway  property,  and  that  the  same  were 
earnings  of  the  property  prior  to  the  receivership.  This  fund  was  con- 
fessedly subject  to  the  liens  for  labor  and  supplies  by  which  it  was 
earned,  and  has  been  largely,  if  not  entirely,  so  applied  by  the  court  in 
the  main  cause.  Now,  if  any  one  has  a  lien  on  such  fund,  or  on  the 
property  of  the  company  by  reason  of  such  fund,  say  for  a  judgment  re- 
covered against  the  company  prior  to  the  receivership,  an  accounting 
and  marshaling  of  liens  must  be  had,  and  such  accounting  and  marshal- 
ing can  only  be  had  in  one  court,  or  inextricable  confusion  would  re- 
sult. So  far,  therefore,  fits  petitioner's  right  to  be  paid  depends  upon 
any  equity  resulting  from  the  receivership,  or  the  management  and  dis- 
bursement of  funds  coming  to  the  hands  of  the  receiver,  we  can  give  him 
no  relief,  and  can  only  refer  him  to  the  consideration  of  the  circuit  court 
at  Elnoxville. 

In  the  oiiginal  decree  of  foreclosure,  rendered  in  the  main  suit,  it  was 
ordered  as  follows: 
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"And  the  purchasers  of  said  property  at  said  sale  shall,  as  a  part  of  the  con* 
sideration  of  the  purchase,  and  in  addition  to  the  sum  bid,  take  the  said  prop- 
erty upon  the  express  condition  that  he  or  they  will  pay  off,  satisfy,  and  dis- 
charge any  and  all  claims  now  pending  and  -undetermined  in  either  of  said 
courts  accruing  prior  to  the  appointment  of  the  receiver  therein,  or  during 
the  receivership,  which  may  be  allowed  or  adjudged  by  this  court,  as  prior  in 
right  to  said  respective  mortgages." 

In  the  decree  of  March  27, 1886,  in  this  court,  ratifying  and  adopting 
the  decree  of  foreclosure  rendered  in  the  main  suit,  it  was,  among  other 
things,  decreed,  as  follows: 

"That  the  aforesaid  decree,  and  this  decree,  shall  be  so  construed  as  that 
all  claims  and  interventions  now  pending  in  this  cause  in  this  court,  and  here- 
tofore or  hereafter  declared  by  this  court  to  be  liens  on  said  property  prior  in 
right  to  the  said  mortgages,  and  all  costs  allowed  by  this  coui-t,  shall  be  paid 
by  said  purchasers,  in  addition  to  all  other  sums  in  said  original  decree  spec- 
ified." 

In  the  decree  confirming  the  sale  in  the  main  suit,  and  adopted  in  this 
court,  July  30,  1886,  it  is  provided — 

"That  the  purchasers  shall  take  the  said  property,  and  that  it  be  recited  in 
the  deed  that  they  do  take  the  property,  subject  to,  and  that  the  said  pur- 
chasers assume  and  pay  off,  any  and  all  debts,  claims,  and  demands,  of  what- 
soever nature,  now  pending  and  undetermined  in  either  of  said  courts,  in 
which  original  and  anciUaiy  bills  in  this  cause  are  pending,  which  must  be 
allowed  or  adjudged  by  this  court,  or  either  of  said  couils,  where  ancillary 
bills  are  pending,  as  prior  to  any  right  secured  under  the  said  consolidated  first 
mortgage. " 

From  these  recitals  it  clearly  appears  what  claims  and  demands  pend- 
ing in  this  cause  in  this  court  are  charges  upon  the  property  sold,  and  are 
assumed  by  the  purchasers  at  the  foreclosure  sale,  to-wit,  those  claims 
and  demands,  pending  herein,  that  this  court  shall  adjudge  are  prior  in 
right  to  the  claims  of  the  mortgage  creditors. 

There  Is  authority  for  holding — ^in  feet,  it  is  practically  decreed  by  the 
supreme  court  of  the  United  States — that  debts  contracted  by  a  railroad 
corporation  as  a  part  of  the  necessary  operating  expense  for  labor  and 
supplies,  or  for  necessary  equipment  or  improvement  of  the  mortgaged 
property,  are  privileged  debts,  entitled  to  be  paid  out  of  current  income, 
if  the  mortgage  trustees  take  possession,  or  if  a  receiver  is  appointed  in 
a  foreclosure  suit.  Ihsdick  v.  ScIiaUy  99  U.  S.  225 ;  Bumham  v.  Bowen, 
111  U.  S.  776,  4  Sup.  Ct.  Rep.  675.  And  if  current  earnings  are  used 
for  the  benefit  of  mortgage  creditors  before  current  expeni^s  are  paid,  the 
mortgage  security  is  chargeable,  in  equity,  with  the  restoration  of  the 
fund  which  has  thus  been  improperly  applied  to  their  use. 

General  creditors  of  a  railroad  corporation,  which  includes  those  claim- 
ing damages  for  negligence  in  operating  the  railway,  have  never  been 
held  as  having  any  privilege  on  the  income  of  the  property,  much  less 
on  the  corpvs  of  the  property;  but  there  are  many  cases  to  the  effect  that 
no  such  privilege  or  equity  exists.  Davenport^  \,  Receivers ^  2  Woods,  519; 
In  re  Dexterville  Manufg  Co.  v.  Receiver^  4  Fed.  Etep.  873;  Hiles  v.  Receiver ^ 
14  Fed.  Rep.  141;  Hervey  v.  lOinois  Midland  Ry.Coiy  28  ]Fed.  Hep.  169; 
v.30F.no.l3— 57  .  i      .  , 
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OhjpharU  v.  St.  Louis  Ore  &  Sted  Cb.,  Id.  729;  Centred  Trust  Oo.  v.  War 
bash,  St.  L.  &  P.  Ry.  Cb.,  Id.  871. 

The  petitioner's  claim  agaiust  the  railroad  company  is  for  personal  in- 
juries growing  out  of  the  negligence  of  the  company's  agents  more  than 
four  years  prior  to  the  suit  for  foreclosure.  Neither  on  principle  nor 
authority  can  we  adjudge  such  a  claim  to  be  prior  in  right  to  the  mort- 
gage bondholders.  Whether  or  not  there  may  be  cases  growing  out  of 
the  circumstances  attendant  upon  the  creating  of  the  mortgage,  such  as 
the  notorious  bonding  of  the  property  for  sums  largely  in  excess  of  its 
cost  value,  in  which  the  mortgagors  operating  the  road  ought  in  equity 
and  good  conscience  to  be  held  as  the  mere  agent  of  the  mortgage  bond- 
holders, it  is  not  necessary  to  decide  in  this  case. 

Neuman,  J.  Having  sat  with  Judge  Pardee  on  the  hearing  of  this 
case,  I  concur  both  in  the  reasoning  and  the  conclusions  of  the  forgoing 
opinion. 


Arnold  and  others  v.  Danziger  and  another.* 
(Circuit  Court,  E.  D.  Louisiana.    January  18, 1887.) 

1.  Insolvency— Title  of  Syndic— Louisiana  Law. 

In  Louisiana  aU  the  property  and  rights  of  property  of  an  Insolvent  wbo 
makes  a  cession  pass  to  the  syndic 

2.  Partnebship- Prorogation  op. 

Where  the  Extension  or  prorogation  of  a  partnership  is  made  during  the 
life  of  the  partnership,  it  cannot  be  considered  as  the  creation  of  a  new  part- 
nership. 
8.  Partnership— Partner  in  Commendam— Liability. 

A  partner  in  commendam  contributed  $40,000  to  the  partnership  fpnds.  Be- 
fore the  expiration  of  the  partnership  the  term  was  extended.  At  that  time 
all  the  capital  of  the  firm  had  been  lost,  except  $7,000  of  the  money  advanced 
by  the  partner  in  commendam.  Held,  that  under  Rev.  Civil  Code  La.,  art.  2842. 
which  limits  the  liability  of  a  partner  tn  commendam  to  the  sum  which  he  agrees 
to  contribute,  the  partner  in  commendam  was  not  liable  for  the  deficiency  of 
f  88.000;  the  extension  not  being  the  creation  of  a  new  partnership,  and  there 
being,  therefore,  no  agreement  to  furnish  a  further  sum,  or  to  malse  good  the 
loss  on  the  sum  originally  contributed. 

In  Equity.     On  demurrer. 

The  bill  of  complainants  in  this  case  alleges  that  on  the  sixteenth  of 
September,  1882,  David  Danziger,  being  then  a  dry  goods  merchant  in 
New  Orleans,  entered  into  partnership  with  Leon  Godchaux,  by  which 
Godchaux  became  a  partner  in  commendam,  and  advanced  to  said  Danziger 
the  sum  of  $40,000;  the  said  Danziger  carrying  on  the  business  in  his 
own  name,  as  he  was  required  by  the  law  of  Louisiana  to  do.  That 
agreement  of  partnership  was  made  for  the  term  of  two  years,  but  before 
the  expiration  thereof,  on  the  eighth  of  May,  1884,  they  agreed  to  con- 

>  Reported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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tinne  and  extend  the  partnership  for  three  additional  years.  The  bill 
then  alleges  that  at  the  time  of  the  expiration  of  the  original  two  years, 
Danziger  was  insolvent;  that  all  of  his  capital  had  been  lost,  and  all  of 
the  $40,000  of  capital  advanced  by  Godchaux  had  been  lost  except 
about  $7, 000;. in  other  words,  if  the  partnership  had  been  liquidated 
and  settled,  and  all  the  debts  of  the  firm  paid  on  the  sixteenth  of  Sep- 
tember, 1884,  Godchaux  would  have  had  only  $7,000  to  his  credit,  and 
Danziger  nothing,  therefore  Godchaux  owes  the. creditors  of  the  extended 
and  new  firm  which  began  September  16,  1884,  $33,000;  and  that  by 
his  agreeing  to  continue,  renew,  and  extend  the  partnei-ship  from  the 
sixteenth  of  September,  1884,  he  gave  the  firm  of  Danziger  &  Co.  addi- 
tional credit,  on  the  faith  of  which  orators  sold  it  goods  and  merchandise. 
Complainants  go  on  to  allege  that,  at  various  dates  after  the  sixteenth  of 
September,  1884,  they  sold  goods  and  merchandise  to  the  firm;  that 
they  have  recovered  judgment  therefor  dgainst  Danziger,  and  issued  exe- 
cution thereupon,  which  has  been  returned  nuUabona  after  due  demand; 
that  on  the  fifteenth  of  October,  1885,  Danziger  availed  himself  of  the 
insolvent  laws  of  Louisiana,  and  surrendered  all  his  property  to  his  cred- 
itors, and  complainants  now  bring  this  suit  in  order  te-iiave  it  declared 
that  the  act  of  continuance  of  the  partnership  of  the  eighth  of  May,  1884, 
was  in  reality  a  new  partnership,  commencing  on  the  sixteenth  of  Sep- 
tember, 1884,  and  to  declare  that  Godchaux  was  bound  for  whatever 
deficiency  of  capital  existed  between  the  actual  capital  of  the  firm  at 
that  date  and  $40,000;  in  other  words,  that  the  act  of  extension  of  the 
partnership  was  an  act  of  renewal,  and  Godchaux  was  bound  to  advance 
another  $40,000,  or  at  least  to  have  that  much  in  the  firm,  at  the  date 
of  the  renewal,  which  he  had  not. 

B.  R,  Forman  and  E.  Howard  McGaleb,  for  complainants, 
Thomas  J,  Senimes  and  Joseph  P.  Homor^  for  defendants. 

Pardee,  J.  Two  points  are  made  by -the  demurrers  in  this  case: 
(1)  That  the  equitable  asset  sought  to  be  reached  in  this  case  has  passed 
to  the  possession  of  the  syndic  of  Danziger  in  the  insolvency  proceedings 
instituted  by  him  (Danziger)  in  the  state  courts  of  Louisiana.  (2)  That 
the  extension  of  the  partnership  in  commendam  between  Danziger  and 
Godchaux,  made  during  the  existence  of  the  original  partnership  before 
its  term  had  expired,  and  relating  only  to  the  term  of  the  partnership, 
was  not  the  creation  of  a  new  partnership,  and  imposed  no  obligation  on 
Godchaux  to  contribute  another  sum  of  $40,000,  nor  to  make  good,  if 
impaired,  his  original  contribution  of  $40,000. 

1.  In  Louisiana  all  the  property  and  rights  of  property  of  an  insolv- 
ent who  makes  a  cession  pass  to  the  syndic.  DwigfU  v.  Simon^  4  La. 
Ann.  490;  Muse  v.  YarbormigK  11  La.  621;  West  v.  His  Oreditcrs,  8  Rob. 
(La.)  128;  Bank  v.  ffom,  17  How.  157;  Adams  v.  Prestm,  22  How.  488. 
The  obligation  of  a  partner  in  (xmmeridam  to  contribute  the  agreed 
amount  is  a  debt  in  favor  of  the  partnership  and  of  creditors  of  the  pailr 
nerehip.  Rev.  Civil  Code,  arts.  2842,  2856;  De  Lhardi  v.  Gossett,  1  La. 
Ann.  138;  La  ChoinetU  v.  Thomas^  Id.  121.     The  distinction  sought  to 
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be  made  between  Danziger,  managing  partner,  and  Danziger,  the  partner- 
ship, is  too  shadowy  to  cut  much  figure  in  the  case,  and  at  best  only 
existed  for  Godchaux;  to  the  rest  of  the  world  Danziger  individually 
and  Danziger  merchant  or  partnership  were  identical.. 

2.  ''In  no  case,  except  as  hereinafter  expressly  provided,  shall  the 
partner  who  has  no  other  interest  in  the  concern  than  that  of  partner  in 
commendam  be  liable  to  pB.y  any  sum  beyond  that  which  he  has  agreed  to 
furnish  by  his  contract."  Rev.  Civil  Code,  art.  2842,  The  bill  shows 
no  liability  of  Godchaux  beyond  his  agreement  on  account  of  any  state 
of  facts  provided  for  in  any  of  the  subsequent  articles  of  the  Code.  The 
question  then  is  whether  by  the  extension  of  the  term  of  the  partner- 
•ship  Godchaux  agreed  to  make  the  original  sum  of  $40,000  good,  or 
agreed  to  contribute  to  the  partnership  any  sum  in  addition  to  the  orig- 
inal  $40,000  contributed.  It  is  not  claimed  that  Godchaux  made  any 
such  agreement  expressly,  but  it  is  charged  that  he  did  impliedly,  be- 
cause it  is  claimed  that  the  extension  of  the  partnership  under  the  law 
was  substantially  creating  a  new  partnership  for  a  new  term  under  the 
same  terms  and  conditions  as  the  original  partnership;  and  as  the  terms 
of  the  original  partnership  required  Godchaux  to  contribute  $40,000,  so 
he  was  required  under  the  new  partnership  to  contribute  $40,000.  "The 
prorogation  which  may  be  agreed  upon  between  the  parties  shall  be 
made  and  proved  in  the  same  manner  as  the  contract  of  partnership 
itself."  Rev.  Civil  Code,  art.  2878.  This  article  relates  to  the  manner 
and  form  and  method  of  proof  for  an  extension  of  a  partnership.  It  can- 
not relate  to  the  terms  and  conditions,  or  otherwise  there  could  be  no  ex- 
tension except  for  a  period  equal  to  the  original  term.  There  is  nothing 
in  the  Code,  unless  in  said  article  2878,  nor  in  the  nature  of  things,  .to 
hinder  the  partners,  in  extending  their  partnership,  from  inserting  any 
new,  or  modifying  any  old,  provision.  The  question  in  case  of  a  modi- 
fication might  be  whether  the  old  partnership  was  extended  or  a  new 
one  created.  In  the  present  case  there  is  no  suggestion  that  any  modi- 
fication except  as  to  duration  was  made,  and  it  is  admitted  that  the 
original  partnership  was  extended  lawfully.  When  it  was  extended  it 
would  seem  that  it  continued  to  be  and  was  the  same  partnership,  and 
not  a  new  one,  and,  if  not  a  new  one,  then  the  partners  by  the  extension 
assumed  no  new  obligations  save  as  to  the  duration  of  the  term. 

The  English  and  American  writers  do  not  discuss  the  question  as  to 
whether  a  partnership  extended  is  or  not  a  new  partnership.  They  seem 
to  take  it  for  granted  that  a  naked  agreement  to  extend  the  term  of  the 
partnership,  whether  made  before  the  expiration  or  at  the  expiration, 
would  be  a  mere  continuance  of  the  same  partnership;  for  if  the  partner- 
ship, at  the  expiration  of  the  term,  is  continued  "in  the  absence  of  all 
acts  and  circumstances  whatsoever  to  control  or  vary  the  original  terras 
of  the  agreement,  the  just  legal  conclusion  seems  to  be  that  the  partner- 
ship is  to  be  treated  as  a  mere  partnership  during  the  joint  will  and  pleas- 
ure of  all  the  parties,  and  therefore  dissoluble  at  the  will  of  any  one  of 
them,  but  that  in  all  other  respects  it  is  to  be  carried  on  upon  the  orig- 
inal terms  thereof  as  to  rights,  duties,  interests,  liabilities,  and  shares  of 
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the  profits  and  losses."  Story,  Partn.  (6th  Ed.)  §  279;  Colly.  Partn. 
(Perkins'  Ed.)  §  214;  Watson,  Partn.  381.  Some  of  the  French  writers 
are  clear  that  the  continuation  or  prorogation  of  a  partnership  after  its 
dissolution  or  expiration  is  really  to  contract  a  new  partnership.  Report 
by  Boutteville.  See  Locre,  La  Legislation  Civile,  vol.  14,  p.  542;  Bra; 
vard-Veyrieres,  Droit  Comraerciale,  vol.  1,  p.  385;  Pardessus,  Cours  de 
Droit  Civile  Commerciale,  vol.  3,  p.  273;  Deleurie,  Droit  Civile,  vol.  5, 
p.  537.  But  M.  Troplong  (Droit  Civile  Explique,  vol.  2,  Commentaire 
Des  Societes  Civile  et  Commerciale,  §  915)  says: 

"The  paitnership  continued  is  not  a  new  partnership  as  wrongly  says  M. 
Boutteville  in  his  report  to  the  tribunal.  It  is  the  same  partnership  subsist- 
ing without  interruption  between  the  same  persons,  with  the  same  capital  and 
the  same  means,  with  the  same  end  and  the  same  object,  and  presenting  no 
other  modification  than  in  the  time  of  its  duration  changed  by  the  will  of  the 
parties." 

And  he  adds: 

"Le  mot  de  prorogation  employ^  par  notre  article  exclut  toute  id^e  d'inter- 
mittence  dans  I'existence  de  la  Soci^t^." 

M.  Laurent,  vol.  26,  Principes  de  Droit  Civile,  §  871,  in  discussing 
the  matter,  quotes  Troplong,  Pont,  and  Boutteville,  and  says: 

'*  We  believe  it  is  necessary  to  distinguish.  When  the  parties  prorogue  the 
partnership  before  the  expiration  of  the  time,  they  modify  solely  the  social 
pact,  and  to  modify  it  is  to  maintain  it;  the  partnership  prorogued  will  always 
be  the  first  partnership.  But  when  the  term  has  expired,  and  such  is  the 
supposition  of  Boutteville,  the  partnership  is  dissolved  of  full  right,  it  does 
not  exist,  then  the  prorogation  is  the  constitution  of  a  new  partnership." 

The  extension  or  prorogation  in  this  case  was  during  the  life  of  the 
partnership,  and  neither  on  principle  nor  the  best  authority  should  it  be 
considered  as  the  creation  of  a  new  partnership;  and  if  it  was  not  the 
creation  of  a  new  partnership,  then  Godchaux  made  no  af^reement,  express 
or  implied,  to  contribute  another  $40,000,  or  to  make  good  at  any  time 
the  original  $40,000  contributed  by  him;  and  if  he  made  no  such  agree- 
ment, the  law  of  Louisiana,  (Rev.  Civil  Code,  art.  2842,  supraj)  relieves 
him  of  further  liability.  The  bill  makes  no  case  to  hold  him  for  any 
liability  beyond  his  liability  as  a  partner  in  commendam  under  Louisiana 
law. 

I  am  of  the  opinion  that  the  demurrers  should  be  sustained. 
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YoNGE  v.  Eqitttable  Lifb  Assur.  Soc.  and  others. 
(OiriiuU  Court,  E.  D.  Tennes$ee.    May  13, 1887.) 

Life  Insurance— When  Policy  Becomes  Binding — Contract  with  Agent. 
A  policy  of  life  insurance,  upon  due  application,  was  issued  under  a  con- 
tract  with  the  local  agent,  whereby  it  was  substantially  agreed  that  the  agent 
should  pay  the  first  quarter's  premium,  and  take  the  applicant's  note  for  the 
same.  The  policy  was  mailed  from  the  home  office,  July  28,  1885.  and  re- 
ceived by  the  local  agent,  August  5,  1885,  but  was  never  actually  delivered 
into  the  possession  of  the  applicant,  who  was  taken  ill  August  6th,  and  died 
September  9, 1885.  Held  that,  as  between  the  applicant  ana  the  company,  the 
policy  became  effective  and  binding  when  placed  in  the  mail,  July  28, 1885; 
and.  if  not  then,  certainly  when  it  reached  tne  hands  of  the  a^ent,  August  5, 
1886. 

In  Equity. 

Oreed  F.  Bates  and  Richmond  &  Clark^  for  complainant. 

De  Witt  &  ThoDias,  for  respondents. 

Key,  J.  On  the  fourteenth  July,  1885,  W.  W.  Yonge  made  appli- 
cation for  insurance  upon  his  life  for  the  benefit  of  his  wife,  the  com- 
plainant, to  the  defendant  company.  An  examination  of  that  date,  by 
a  medical  examiner  of  the  company,  was  made,  and  the  risk  was  reported 
as  a  good  one.  The  papers  were  forwarded  from  Chattanooga  to  Louis- 
ville, Kentucky,  to  general  agents  of  the  company.  These  agents  discov- 
ered an  error  or  omission  in  the  report  of  the  medical  examiner,  and  sent 
that  paper  back  for  correction.  This  delayed  matters  for  about  a  week, 
at  the  end  of  which  time  the  papers  were  forwarded  to  the  home  office 
in  New  York.  The  action  of  the  home  office  was  favorable,  and  a  policy 
tvas  duly  executed  and  mailed  to  the  general  agents  at  Louisville,  on  the 
twenty-eighth  day  of  July,  1885,  and  by  them  was  mailed  to  the  agent 
here,  whom  it  reached  upon  the  forenoon  of  the  fifth  of  August,  1885. 
He  called  at  the  office  of  Yonge  in  the  afternoon  to  deliver  the  policy, 
but  did  not  find  him.  Next  day  (6th)  the  agent  learned  that  Yonge 
was  not  well.  The  day  following  (7th)  the  agent  called  at  Yonge's  office, 
and  learned  that  he  was  at  home  sick;  not  seriously,  as  was  supposed. 
On  learning  the  agent's  business,  a  friend  of  Yonge's,  and  his  associate 
in  business,  tendered  the  premium,  and  requested  that  the  policy  be  de- 
livered to  him.  The  agent  declined  to  accept  the  premium  or  surrender 
the  policy,  upon  the  ground  that  the  policy  did  not  go  into  effect  until 
the  first  premium  was  paid  in  the  life-time  and  good  health  of  the  appli- 
cant. Yonge's  illness  grew  more  serious,  and  he  died  upon  the  ninth  of 
September,  1885.  This  bill  was  filed  to  enforce  a  surrender  of  the  policy, 
and  to  have  it  paid. 

In  addition  to  the  facts  already  stated,  the  proof  establishes  the  fol- 
lowing: The  agent  of  the  company  persistently  urged  Yonge  to  make 
this  application,  when  Yonge  gave  as  a  reason  for  not  doing  so  that  he 
was  afraid  he  would  not  have  the  money  to  pay  the  first  premium;  or, 
to  put  the  matter  in  the  agent's  language: 
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**  Yonge  hesitated  to  take  a  policy,  because  he  said  he  could  not  meet  the  first 
premium.  I  then  proposed  to  give  him  sixty  days  in  which  to  meet  his  first 
quarter's  premium,  he  to  give  me  his  note.  He  consented  to  this  arrange- 
ment, and  I  made  out  his  application,  and  he  was  immediately  examined  by 
the  society's  medical  examiner." 

According  to  the  view  I  take  of  this  case,  it  is  not  necessary  to  deter- 
mine what  effect  the  delays  of  the  officers  of  the  company  have  upon  the 
rights  of  the  parties.  The  proof  shows  that  the  policy  arrived  in  the 
morning,  and  Yonge  was  taken  sick  in  the  afternoon  of  the  sanie  day. 
If  it  had  not  been  for  the  week's  delay  caused  by  the  mistake  or  omis- 
sion of  the  company's  medical  examiner,  the  policy  would  have  reached 
the  hands  of  the  applicant,  no  doubt,  some  days  before  his  attack  of 
sickness.  Again,  it  is  shown  that  the  policy  was  mailed  in  New  York 
eight  days  before  it  reached  its  destination.  There  is  nothing  in  the 
proof  which  accounts  for  this  delay.  But  the  case  is  decided  upon  other 
grounds. 

The  agent  who  toot  the  application  states: 

"When  I  take  an  application,  and  send  it  to  the  society,  if  the  application 
is  accepted,  the  policy  is  sent  to  me,  and  I  must  send  either  the  money  due  as 
the  premium,  or  return  the  policy;  and  if  I  take  a  note  it  is  a  personal  matter, 
and  the  note  belongs  to  ma  The  society  does  no  credit  business,  and  looks 
to  me  for  the  premium.'* 

As  between  the  applicant  and  the  company,  this  contract  was  com- 
plete. There  was  left  no  act  for  the  applicant  to  perform,  so  far  as  the 
company  was  concerned.  The  agent  was  to  pay  or  account  for  the  pre- 
mium to  his  principal.  It  was  as  if  Yonge  had  paid  the  money  into  the 
agent's  hands.  The  consideration  had  moved  from  Yonge  to  the  com- 
pany, and  no  act  remained  but  the  right  of  the  home  office  to  reject  or 
accept  the  risk.  The  execution  of  the  note  was  a  personal  matter  between 
the  agent  and  the  applicant,  but  not  as  agent.  He,  as  agent,  could  not 
credit,  so  he  states.  The  note  was  to  be  to  him  and  for  him.  The 
company  has  no  right  to  or  interest  in  it. 

May  on  Insurance,  64,  says: 

"A  policy  purporting  to  be  signed,  sealed,  and  delivi^ed,  as  required  by  the 
charter,  is  complete  and  binding  against  the  party  executing  it,  though  in 
fact  it  remain  in  his  possession,  unless  some  further  particular  act  be  required 
to  be  done  by  the  other  party  to  declare  his  adoption  of  it." 

Again,  the  same  author  says,  (page  71 :) 

''It  follows  from  the  rule  that  the  contract  is  completed  when  the  proposals 
of  the  one  party  have  been  accepted  by  the  other,  by  some  appropriate  act  sig- 
nifying the  acceptance;  that  the  place  of  the  contract  is  the  place  of  the  accept- 
ance; and  if  an  agent  resident  in  one  state,  of  an  insurance  company  resident 
in  another,  forwards  the  requisite  papers  to  the  home  office,  and  a  policy  is 
thereupon  issued  and  mailed  directly  to  the  applicant,  the  contract  is  a  con- 
tract made  in  the  state  where  the  home  office  is  situated;  and  since  the  ac- 
ceptance is  the  test  of  completion,  it  would  seem  that  a  transmission  by  mail 
to  the  agent,  to  be  delivered  by  him  to  the  applicant,  would  have  the  like 
effect." 

The  same  writer  says,  (page  526 :) 
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"And,  if  the  agent  be  authorized  to  receive  the  premium,  an  agreement  be- 
tween the  applicant  and  the  agent  that  the  latter  will  be  responsible  to  the 
company  for  the  amount,  and  hold  the  applicant  as  his  personal  debtor  there- 
for, is  a  waiver  of  the  stipulation  in  the  policy  that  it  shall  not  be  binding 
till  the  premi  um  is  received  by  the  company  or  its  accredited  agent.  The  same 
is  true  if  the  language  of  the  policy  is  that  the  premium  shall  be  paid  before 
the  policy  shall  become  valid." 

I  conclude  that  the  policy  in  this  case  became  effective  and  binding 
upon  the  company  when  it  was  placed  in  the  mail  in  New  York,  July 
28,  1885.  If  not  then,  certainly  on  the  morning  of  August  5,  1885| 
when  it  reached  the  hands  of  the  agent  here. 

There  will  be  a  decree,  therefore,  in  favor  of  the  complainant* 


Gibson  and  Wife  v.  East  Tennessee,  V.  &  G.  R.  Co.  and  another. 

(OvrcuU  Court,  W.  D.  Tennessee,    June  8, 1887.) 

I 
1.  CABBiBBa— Expulsion  op  Mother  and  Child— Half-Pare  Tickets. 

If  the  conductor  refuse  to  pass  a  child  traveling  on  half -fare  rate  becanse 
he  believes  it  to  be  over  the  limited  age,  and  the  mother  also  leaves  the  train, 
she  may  recover  damages,  if  the  refusal  be  wrongful,  although  the  conductor 
offer  to  pass  her  upon  ner  own  ticket  without  the  child.  It  is  unreasonable 
in  such  a  case  to  ask  a  mother  to  leave  her  child. 
8.  Same— Measure  of  Damages. 

If  there  be  a  reasonable  dispute  between  the  passenger  and  the  conductor 
as  to  the  validity  of  the  ticket  offered,  and  the  passenger  obstinately  refuse 
to  pay  the  additional  fare  demanded,  when  able  to  do  that,  and  insist  on  be- 
ing expelled  from  the  train,'  the  jury  must  take  that  fact  in  mitigation  of  dam- 
ages, and  disallow  any  compensation  for  wounded  feelings,  although  the  con- 
ductor be  mistaken  in  his  action.  Hall  v.  Memphis  <&  0.  B.  Co.,  16  Fed.  Rep. 
67,  followed. 

At  Law. 

Mrs.  Gibson  purchased,  at  Atlanta,  Ga. ,  two  whole  and  two  half  tickets 
to  Memphis,  Tennessee,  at  emigrant  rates.  When  she  reached  the  Mem- 
phis &  Charleston  road,  Conductor  Ramsey  refused  to  pass  the  boy,  be- 
cause he  believed  him  to  be  over  12  years  old,  and  the  mother  and 
her  party  left  the  train  at  Grand  Junction.  They  remained  there  three 
days  in  the  waiting-room,  when  the  railroad  company  brought  them  to 
the  city  on  the  tickets  that  were  rejected.  No  indignity  or  rudeness  was 
proved,  and  no  damages,  except  the  delay,  and  there  was  a  verdict  for 
$100. 

John  D.  Martin^  for  plaintiffs. 

Wm.  K.  Postorif  for  defendants. 

Hammond,  J.,  (joraMy.)  The  ejection  of  the  boy  was  the  same  thing 
as  the  ejection  of  the  mother,  as  it  was  unreasonable  to  ask  her  to  leave 
the  child,  under  the  circumstances,  and  proceed  on  her  own  ticket,  about 
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which  there  was  no  dispute,  although  the  conductor  offered  to  take  that 
course. 

On  the  measure  of  damages,  the  court  adheres  to  the  rule  announced 
in  Hall  v.  Memphis  &  C.  R.  Cb.,  15  Fed.  Rep.  57,  that,  whenever  there 
is  a  reasonable  ground  to  dispute  the  right  of  the  passenger  to  ride  on 
the  ticket  he  has,  it  is  the  duty  of  the  passenger  to  pay  the  additional 
fare  demanded  by  the  conductor,  if  able  to  do  so,  and  rely  on  the  remedy 
to  recover  the  amount  before  a  justice  of  the  peace  or  other  competent 
court,  and  that  damages  cannot  be  increased  by  an  obstinate  resistance 
to  the  demands  of  the  conductor,  and  by  forcing  him  to  expel  the  pas- 
senger from  the  train.  The  passenger  can  take  that  course,  undoubtedly, 
and  sue  for  damages  for  a  breach  of  the  contract  or  of  the  public  duty 
of  the  carrier;  but  his  own  unreasonable  conduct  in  resisting  a  fairly 
reasonable  demand  of  the  conductor  can  be  taken  by  the  jury  as  a  miti- 
gation of  damages,  and  will  reduce  them  to  nominal  or  actual  damage 
sustained  by  the  delay. 

If  the  question  were  one  of  contract  only,  the  plaintiff  could  recover 
no  more  than  the  $5.15  demanded,  and  by  the  paying  of  which  all  other 
damage  could  have  been  prevented.  But  this  is  an  action  against  the 
carrier  for  breach  of  duty  as  carrier,  and  the  plaintiff  is  entitled  to  re- 
cover such  damages  for  the  expulsion,  if  wrongful,  as  the  jury  may  de- 
termine upon  the  facts  of  the  case;  and,  because  of  the  peculiar  nature 
of  such  actions,  the  unreasonable  conduct  of  the  plaintiff,  if  the  jury  find 
it  so,  can  only  be  taken  in  mitigation  of  the  damages  to  be  awarded  by 
their  verdict. 

A  conductor  cannot  stop  to  try  the  disputed  question  of  fact,  and,  if  so 
required,  he  must  always  take  the  passenger's  word  as  to  the  age  of  a 
child ,  or  involve  his  company  in  a  claim  for  large  damages  for  any  mis- 
take he  might  reasonably  make.  The  company  is  responsible  for  the 
mistake,  but,  in  awarding  damages,  the  jury  will  look  to  the  circum- 
stances^ and  say  whether  he  was  unreasonable  in  making  the  dispute, 
or  acting  upon  his  honest  belief  that  the  child  was  over  age.  If  it  were 
an  infant  of  tender  years,  and  he  made  the  unreasonable  claim  that  it 
was  over  age,  the  jury  would  award  larger  damages  than  if  it  were  a  large 
and  over-grown  child,  closely  bordering  on  the  limit,  and  having  the  ap- 
pearance of  being  over  the  age.  In  the  latter  case,  the  passenger  would 
be  unreasonable  to  insist  on  rejection,  and  could  then  recover  only  nom- 
inal or  actual  damages,  to  be  confined  to  such  extraordinary  expenses  as 
were  incurred  by  the  delay  and  the  loss  proved  to  have  resulted  by  the 
detention;  but  no  compensation  for  injured  feelings  or  wounded  sensi- 
bilities or  the  like.  The  age  of  this  child  is  disputed,  and  the  jury  i& 
required  to  settle  that  question  of  fact.  If  over  the  age  of  12  years,  the 
plaintiffs  can  recover  nothing;  if  under,  such  damages  as  the  jury  may 
fix  under  the  rule  laid  down. 
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Bard  v.  City  of  Augusta. 
{Circuit  Court,  D,  Kansas,    1887.) 

T.  Railroad  Companibs— Municipal  Aid— Power  to  Issue  Bonds. 

Section  4  of  the  Kansas  act  for  the  organization  of  cities  of  the  third  class, 
(Comp.  Laws  Kan.  187,)  which  provides  that  such  cities  shall  remain  a  part 
of  the  corporate  limits  of  the  townships  in  which  they  are  situated,  for  vari- 
ous purposes,  including  that  of  subscribing  stock  in  aid  of  constructing  rail- 
roads, does  not  exclude  such  cities  from  the  power  to  issue  railroad  aid  bonds. 
2.  Same. 

Under  section  68  of  the  same  act,  which  provides  that  the  council  of  such 
cities  shall  take  all  needful  steps  to  protect  the  interests  of  the  city  in  any 
railroad  leading  from  or  towards  the  same,  cities  of  the  third  class  are  author- 
ized to  become  interested  in  railroad  enterprises. 
^   Same. 

Laws  Kan.  1876,  o.  107,  as  amended  in  1877,  (Comp.  Laws,  702,)  relating  to 
aid  in  the  construction  of  railroads,  expressly  authorizes  any  city,  upon  cer- 
tain conditions,  to  issue  bonds  for  railroad  purposes. 

At  Law.     On  demurrer  to  complaint. 
John  O^Day,  for  plaintiff. 
S.  0.  Thadier,  for  defendant. 

Brewer,  J.  This  action  is  on  railroad  aid  bonds,  and  the  question 
presented  by  the  demurrer  to  the  second  count  of  the  answer  is  as  to  the 
power  of  the  defendant  city  to  issue  such  bonds;  for,  if  the  power  existed, 
the  recitals  in  the  bonds  cut  off  other  defenses.  The  defendant  is  a  city 
of  the  third  class.  The  act  for  the  organization  of  such  cities  was  passed 
in  1871.     Section  4  reads  as  follows: 

"Municipal  corporations  regulated  and  governed  by  this  act  shall  be  and  re- 
main a  part  of  the  corporate  limits  of  the  municipal  townships  in  which  the 
same  are  situated,  for  all  township  purposes  of  electing  justices  of  the  peace, 
constables,  for  the  purpose  of  building  bridges,  and  subscribing  stock  in  aid 
of  constructing  railroads.  All  elections  for  j  ustices  of  the  peace  and  constables, 
and  for  issuing  township  bonds  for  building  bridges  and  railroads,  shall  be 
held  at  such  place  as  shall  be  prescribed  for  holding  the  township  elections.'* 
Comp.  Laws,  187. 

This  section  was  amended  in  1876  by  the  addition  of  two  provisos,  and, 
as  amended,  took  effect  February  29, 1876.  Nothing  need  be  said  aa 
to  these  provisos,  for  it  is  conceded  that  defendant  did  not  come  within 
their  scope. 

Now,  the  contention  of  defendant  is  that,  under  this  section,  the  sole 
power  of  issuing  railroad  bonds  was  in  the  township,  and  therefore  that 
its  issue  of  such  bonds  was  without  warrant  of  law.  This  is  a  miscon- 
ception of  the  import  of  the  section.  It  does  not  attempt  to  limit  or 
qualify  any  of  the  powers  given  by  other  portions  of  the  act  to  the  city. 
It  simply  provides  that  the  mere  organization  of  the  municipality  into  a 
city  of  the  third  class  shall  not  withdraw  it  from  the  territorial  limits  of 
the  township,  but  it  shall  remain  a  part  thereof  for  certain  township 
purposes. 
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A  consideration  of  other  legislation  will  make  this  clear.  The  bound- 
aries of  counties  are  prescribed  by  statute.  All  cities  within  the  bound- 
aries of  a  county  remain  parts  of  it  for  all  county  purposes.  CJounty 
taxes  are  charged  upon  their  property.  County  officers  exercise  all  their 
functions  within  their  territory.  Still  the  powers  of  the  cities  are  not 
affected  by  this  territorial  and  corporate  inclusion  within  the  county. 
Townships,  on  the  other  hand,  are  created,  and  their  boundaries  pre- 
scribed and  changed,  by  the  board  of  county  commissioners.  Comp. 
Laws,  p.  275,  §  16.  They  are  complete  municipal  corporations,  the 
same  as  counties,  and  with  like  power  of  corporate  action.  Comp.  Laws, 
<j.  110.  By  section  48  of  that  chapter,  (Comp.  Laws,  985,)  no  city  of 
the  first  or  second  class  is  included  within  the  corporate  limits  of  any 
township,  but  constitutes  itself  an  independent  township.  So,  when- 
ever a  city  grows  in  population  so  as  to  become  a  city  of  either  of  these 
classes,  it  thereby  separates  itself  from  the  township  within  which  it  was 
theretofore  included,  and  such  township  officers  as  reside  outside  the  city 
limits  cease  to  have  any  territorial  jurisdiction  within  such  limits.  Bor- 
ton  V.  Btick^  8  Kan.  302.  These  provisions  make  plain  the  import  of 
the  section  quoted,  and  show  that  its  scope  is  simply  the  retention  of  a 
city  of  the  third  class  within  the  territorial  limits  of  the  township,  for 
certain  township  purposes.  The  powers  of  the  city,  as  a  city,  are  not 
affected  thereby. 

Now,  turning  to  the  other  sections  of  the  act  for  the  organization  of 
cities  of  the  third  class,  we  find  that  they  are  endowed  with  the  ordinary 
powers  of  a  city,  and,  in  addition,  section  63  provides  that  **the  council 
shall  take  all  needful  steps  to  protect  the  interests  of  the  city,  present 
or  prospective,  in  any  railroad  leading  from  or  towards  the  same;  but 
they  shall  not  take  or  subscribe  any  stock  in  any  railroad  unless  at  least 
two-thirds  of  the  electors  of  such  city  voting  at  a  legal  election  vote  in 
favor  thereof."  This  authorizes  the  city  to  become  interested  in  railroad 
enterprises,  but  prevents  any  investment  therein,  except  upon  the  assent 
of  two-thirds  of  the  electors.  It  would  be  difficult,  with  this  legislation 
alone,  to  deny  the  power  of  the  defendant  to  issue  these  bonds.  But 
beyond  this,  and  to  remove  any  doubt,  is  express  authority  found  in 
chapter  107  of  the  Laws  of  1876,  as  amended  in  1877,  (Comp.  Laws, 
792.)  This,  which  is  the  latest  expression  of  the  legislative  will,  au- 
thorizes any  cownJty^  any  townshipy  and  any  cUy^  upon  certain  conditions, 
to  issue  bonds  for  railroad  purposes.  This  is  the  act  recited  in  the  bonds 
^ued  on,  and  is  clear  and  unequivocal  authority  for  their  issue  by  de- 
fendant. . 

The  demurrer  will  be  sustained. 
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Watkins  V.  Reed. 

(Circuit  Court,  D,  Kansas.    1887.) 

Limitation  op  Actionb— Running  of  Statute  —  Absence  froh  State  — Tax 
Title. 

The  Kansas  tax  law,  §  141,  (Gomp.  Laws.  p.  967,)  limiting  the  time  for  bring- 
ing an  action  to  defeat  or  avoid  a  tax  sale  to  five  years  after  the  recording  of 
the  tax  deed,  except  in  cases  where  the  tax  has  been  paid  or  the  land  re- 
deemed, is  to  be  construed  in  connection  with  Code  Civil  Proc.  §  21.  which 
provides  that,  if  a  person  be  without  the  state  when  any  cause  of  action  ac- 
crues against  him,  the  period  limited  shall  not  commence  to  run  until  he 
comes  into  the  state;  and  the  running  of  the  statute  in  favor  of  the  holder  of 
a  tax  title  will  be  suspended  during  his  absence  from  the  state.^ 

Motion  for  a  New  TriaL 
C.  N.  Sterry,  for  plaintiflf, 
UUey  &  Martiriy  for  defendant. 

Brewer,  J.  There  is  but  a  single  question  in  this  case,  arid  that  is 
whether  section  141  of  the  tax  law  (Comp.  Laws,  967)  provides,  within 
itself,  a  complete  and  absolute  limitation,  unaffected  by  any  of  the  pro- 
visions of  the  general  limitation  article  of  the  Code  of  CivU  Procedure, 
and  especially  section  21  of  said  ai*ticle.    Section  141  reads  as  follows: 

"Any  suit  or  proceeding  against  the  tax  purchaser,  his  heirs  or  assigns* 
for  the  recovery  of  lands  sold  for  taxes»  or  to  defeat  or  avoid  a  sale  or  convey- 
ance of  land  for  taxes,  except  in  cases  where  the  taxes  have  been  paid  or  the 
land  redeemed  as  provided  by  law,  shall  be  commenced  witliin  five  years 
from  the  time  of  recording  the  tax  deed,  and  not  thereafter." 

And  section  21  of  the  Code  of  Civil  Procedure,  so  far  as  is  material  to 
this  case,  reads  as  follows: 

"If,  when  a  cause  of  action  accrues  against  a  person,  he  be  out  of  the  state* 
the  period  limited  for  the  commencement  of  an  action  shall  not  begin  to  run 
until  he  comes  into  the  state." 

Does  this  exception  apply  to  section  141.  Article  8  of  the  Code  is  de- 
voted entirely  to  the  matter  of  limitations.  Section  15  provides  "that 
civil  actions  can  only  be  commenced,  within  the  periods  prescribed  in 
this  article,  after  the  cause  of  action  shall  have  accrued;  but  where,  in 
special  cases,  a  different  limitation  is  prescribed  by  statute,  the  action 
shall  be  governed  by  such  limitation."  Then  follow  several  sections  pre- 
scribing different  limitations  for  different  actions.  Besides  these,  there 
are  three  or  four  sections  making  special  exceptions  to  the  general  oper- 
ation of  the  limitation  clauses;  as,  for  instance,  the  l^al  disability  of 
the  plaintiff,  the  absence  or  concealment  of  the  defendant,  or  the  failure 
of  the  first  action. 

Now,  it  is  contended  by  the  defendant  that  this  limitation  section  in 
the  tax  law  is  unaffected  by  these  various  exceptions  in  article  3.     The 

1  Respecting  the  suspension  of  the  running  of  the  statute  of  limitations  by  abseno& 
Aroni  the  state,  see  Wood  y.  Bissell,  (Ind.)  9  N.  E.  Rep.  425.  and  note.  See,  also,  Engel 
V.  Fischer,  (N.  Y.)  7  N.  E.  Rep.  300;  Miller  v.  Lesser,  (Iowa,)  32  N.  W.  Bep.  260, 
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supreme  ootirt  of  the  state  has  not  definitely  decided  this.  It  is  true 
that  in  Walker  v.  Boh,  32  Kan.  354,  4  Pac.  Bep.  272;  Harris  v.  Ourran, 
82  Kan.  580,  4  Pac.  Bep.  1044;  Doyle  v.  Doyle,  33  Kan.  725,  7  Pac. 
Bep.  615, — there  are  some  expressions  which  seem  to  sustain  the  claim 
of  the  defendant.  But  it  is  also  true  that  in  Bonifant  v.  Doniphan,  8 
Kan.  33|  and  in  perhaps  some  other  cases,  there  are  intimations  to  the 
opntrary.  The  matter  is  not  clear  in  my  mind,  but  it  seems  a  fair  con- 
struction of  the  various  statutes,  and  more  in  consonance  ^ith  the  rea- 
sonable purpose  of  all  limitation  laws,  to  hold  against  the  views  main- 
tained by  the  defendant. 

1.  Statutes  in  pari  materia  are  to  be  construed  together,  and  to  be  made 
harmonious  if  possible.  Section  141,  though  in  the  tax  law,  is  a  pure 
statute  of  limitation,  and  as  such  should  be  made  to  harmonize  with  the 
general  provisions  concerning  limitations.  If  it  were  found  in  article 
3,  there  would  be  no  doubt  about  the  matter.  Does  its  mere  loca- 
tion compel  a  diiferent  conclusion? 

2.  The  language  in  section  15,  "where  in  special  cases  a  different  lim- 
itation is  prescribed,"  refers  to  the  general  rule  of  limitation,  and  not  to 
the  matter  of  exceptions.  Thus,  section  141  is  to  be  construed  as  pre- 
scribing a  general  rule  for  actions  against  the  holders  of  recorded  tax 
deeds,  and  not  to  exclude  exceptions  which  otherwise  apply  alike  to  all 
limitation  provisions. 

3.  Section  21  is  general  in  its  terms, — ^'when  a  cause;''  not  a  cause 
mentioned  in  this  article,  but  any  cause.  Could  language  be  more  com- 
prehensive? 

4.  There  seems  no  reason  or  justice  in  giving  an  exception  in  the  case 
of  an  ordinary  action  for  the  recovery  of  real  estate,  and  none  in  case  of 
an  action  against  the  holder  of  a  tax  title.  The  fact  that,  by  placing  his 
tax  deed  upon  record,  the  holder  exposes  himself  to  an  action  for  the 
recovery  of  possession,  although  he  be  himself  a  non-resident,  puts  him 
in  no  different  position  than  any  other  non-resident  who  is  in  actual  pos- 
session. Each  may  be  sued,  but  each  alike  must  be  served  by  publica- 
tion. While  short  statutes  of  limitation  may  be  necessary  to  compel 
prompt  payment  of  taxes,  why  should  non-residents  be  invited  to  invest 
their  money  in  tax  titles  rather  than  in  industries  of  general  benefit  to 
the  state? 

5.  Not  only  is  there  no  reason  for  a  distinction  in  favor  of  the  holder 
of  a  tax  title,  but  in  fact  there  seem  weighty  reasons  for  enforcing  the 
exception,  as  against  him;  for  by  section  143,  Comp.  Laws,  968,  by 
simply  placing  his  tax  deed  on  record  he  authorizes  the  holder  of  the 
original  title  to  institute  an  action  for  the  recovery  of  possession.  Such 
an  action  is,  however,  to  one  in  actual  possession,  at  least,  permissive, 
and  not  obligatory.  Afyera  v.  Ooonradt,  28  Kan.  211.  Actual  posses- 
sion is  ordinarily  better  notice  of  the  claim  of  title  than  the  record  of  the 
deed;  and  it  would  often  tend  to  injustice  to  hold  a  party  barred  of  all 
remedy  who  failed  to  bring  an  action  for  the  recovery  of  possession,  where 
the  land  was  absolutely  vacant,  simply  because  a  tax  deed  had  been 
placed  on  record  mure  than  five  years. 


Digitized  by 


Google 


910  nCDERAL  BSPORTfiB. 

For  these  among  other  reasons  thns  briefly  stated,  In  (he  absence  of 
any  express  ruling  by  the  supreme  court  of  the  state,  I  agree  with  my 
brother  Fo6T£K|  and  overrule  the  defendant's  motion  for  a  new  trial. 


HowTH,  AdmV,  etc.,  and  others  v.  Owiekp  and  othera. 
{Oureuit  Cov^t,  8.  2>.  Georgia,  S.  D.    April  6, 1887.) 

RaviVAir— Dbath— Obdrb  Striking  out  Decedent's  Namje. 

Where  an  unconditiunal  order  signed  by  the  Judge  and  duly  enrolled,  strik- 
ing the  name  of  a  decedent  from  the  cause,  was  taken,  and  eight  years  there- 
•iter  application  was  made  for  leave  to  file  a  bill  of  revivor,  in  the  absence  of 
any  explanation  of  the  order  of  dismissal,  leave  to  revive  will  not  be  granted. 

(SyUdbuB  by  the  Court) 

Applicatiop  for  Leave  to  File  a  Bill  of  Revivor. 
(Aarlee  N.  West^  for  the  motion, 
J.  R.  Sau8&yy  for  the  defendants. 

Speer,  J.  On  May  26,  1873,  the  original  bill  in  this  case  was  filed 
against  Thomas  E.  lioyd,  George  8.  Owens,  and  Julian  Hartridge,  as 
the  executors  of  Isaac  M.  De  Lyon,  deceased.  The  bill  alleged  a  deoaMa- 
vU,  and  prayed  a  general  account.  In  1879,  Julian  Hartridge  died  tes- 
tate, and  Mary  M.  Hartridge  qualified  aa  his  executrix.  On  June  3» 
1879,  counsel  for  complainant  took  the  following  order: 

"  WlUiam  B.  ffawth  and  ethers  vs.  George  8.  Otoens  and  othert. 

*'Tbe  complainant  suggests  that  since  the  last  term  of  the  court  Julian 
Hartridge,  one  of  the  defendants,  has  died,  and  on  their  motion  it  is  ordered 
that  his  name  be  stricken  from  the  cause,  and  that  the  cause  proceed  against 
the  other  defendants.  It  is  further  ordered  that  the  time  for  taking  testimonj 
in  said  case  be  extended  to  the  first  day  of  the  next  term. 

''JosEPn  P.  Bradley,  Circuit  Justice." 

At  this  term  the  cause  came  on  for  final  hearing  and  the  defendant 
Qeorge  S.  Owens,  for  himself  and  as  executor  of  Thomas  E.  Lloyd,  who 
had  long  ago  died,  filed  a  plea  in  bar,  setting  forth  the  £EU^t  that  Mary 
M.  Hartridge,  as  the  executrix  of  Julian  Hartridge,  was  a  necessary 
party,  and  that  the  complainants  having  voluntarily  dismissed  the  biU 
as  to  her,  by  striking  the  name  of  her  testator  therefi*om,  that  the  action 
was  barred  as  to  the  co-executors.  This  plea  was  demurred  to,  and  this 
court  held  that  the  bill  having  been  filmed  for  a  general  account  of 
trust  funds  in  the  hands  of  trustees,  that  all  of  the  executors  were  neo* 
essary  parties,  and  sustained  the  plea;  also,  holding  that  a  plea  for  want 
of  proper  parties  is  a  plea  in  bar,  and  goes  to  the  whole  bill.  J7oio(&  v. 
Oirens,  29  Fed.  Rep.  722.  The  complainants  now  make  application  for 
jeave  to  file  a  bill  of  revivor  against  Mary  M.  Hartridge,  aa  executrix  of 
Julian  Hartridge,  and  this  is  resisted  by  her. 
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The  revivor  of  a  suit  in  equity  by  or  against  the  representative  of  a 
deceased  party  is  a  matter  of  right  imd  a  mere  continuation  of  the  orig- 
inal suit.  Fiipatrick  v.  Domingo^  14  Fed.  Bep.  216;  Clarke  v.  Mathewgonj 
12  Pet.  164.  But  this  right  does  not  exist  where  there  has  been  an  un- 
conditional order  dismissing  the  original  suit,  signed  by  the  court  and 
duly  enrolled.  To  file  a  bill  of  revivor  against  the  representative  where 
the  suit  has  simply  abated  for  the  time,  because  of  the  death  of  one  of 
the  parties,  is  quite  distinct  from  the  recommencement  of  a  suit  which- 
has  been  formdly  and  unconditionally  abandoned. 

The  order  in  this,  taken  nearly  eight  years  ago,  striking  the  name  of 
Julian  Hartridge  from  the  record  was  unconditional.  There  is  no  pre* 
tense  that  it  was  done  through  inadvertence.  It  does  not  appear  that 
it  was  done  because  of  any  defect  in  the  pleadings;  for  want  of  jurisdic- 
tion; because  the  complainant  had  an  adequate  remedy  at  law;  or  for 
any  other  ground  which  did  not  go  to  the  merits.  Such  a  dismissal  ia 
a  final  determination.     Durant  v.  Essex  Cb.,  7  Wall.  109. 

Had  the  complainants  retained  any  intention  to  proceed  further  against 
the  estate  of  Julian  Hartridge  this  order  striking  his  name  from  tbe- 
record,  it  is  presumed,  would  not  have  been  taken.  The  general  prac- 
tice in  this  country  and  in  England,  when  a  bill  in  equity  is  dismissed, 
where  there  is  an  intention  further  to  litigate  the  matters  involved,  is  to- 
use  words  of  qualification  in  the  order,  such  as  "without  prejudice,'*  oi^ 
some  equivalent  term ,  reserving  the  right  to  take  further  steps.  2  Daniel^ 
Ch.  Pr.  994;  Durant  v,  Essex  &.,  mpra.  Where  such  words  of  qualifi- 
cation do  not  appear  in  the  order,  the  dismissal  is  presumed  to  be  ren- 
dered on  the  merits.  The  matter  in  the  bill  of  revivor  sought  is  pre- 
cisely the  same  as  in  the  original  bill.  There  is  no  fraud,  accident,  or 
mistake,  which  is  insisted  upon  to  justify  this  motion.  The  dismissal 
seems  to  have  been  very  deliberately  done,  indeed,  and  the  present  coun- 
sel for  the  complainants  was  in  no  sense  responsible  for  it.  The  matter 
here  involved  has  passed  in  rem  judieaium^  and  even  had  it  been  done- 
by  mistake,  it  is  doubtful  whether  it  should  be  revoked  after  the  great 
lapse  of  time  which  has  intervened.  Interest  reipvMiae  ut  rit  finis  Zitttem, 
and  to  this  classical  condensation  of  a  useful  and  settied  legal  prindple- 
may  be  added  with  equal  appropriateness  the  maxim  equally  useftil,  and  aa 
well  settled,  mgHantU/us  et  non  dormieniibus  jura  subveniwd.  All  reason- 
able analogies  to  be  drawn  from  statutes  of  limitation  would  go  to  defeat 
this  motion.  Bills  of  review  in  Georeia  may  be  brought  in  three  years. 
Code,  2919.  Equity  will  grant  or  refuse  its  remedies  with  analogy  to- 
the  statutes  of  limitation.     Story,  Eq.  Jur.  64a. 

It  may  be  thought  a  great  hardship  that  the  complainants  cannot  now 
be  permitted  to  litigate  their  grievances  with  the  representative  of  Julian 
Hartridge,  but  it  is  true  that  parties  must  sometimes  sufier  because 
courts  find  it  impossible  to  depart  from  those  established  rules,  settied 
beyond  all  question,  as  absolutely  necessary  for  the  disposition  of  busi- 
ness, the  stability  and  respect  of  judgments,  and  the  permanency  of 
those  records  whidb  are  intended  to  be  a  perpetual  memorial  of  th& 
transactions  ti[ierein  recited.     Besides,  the  hardship  may  not  be  all  on 
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one  side.  In  the  eight  years  that  have  elapsed  since  the  name  of  Julian 
Hartridge  was  stricken  from  this  record,  it  is  not  possible  to  say  what 
rights  have  intervened,  what  settlements  have  been  made,  what  debts 
paid,  what  legacies  assented  to  by  his  executrix,  none  of  which  might 
have  transpired  had  the  bill  been  revived  and  not  dismissed  as  to  his 
estate.  I  find  that  the  main  question  here  resulting,  was  decided  in 
Cheetham  v.  Ward,  1  Bos.  <fc  P.  630.  The  case  was  that  William  Ward 
and  James  Ward  gave  a  joint  and  several  bond  to  Cheatham;  the  plea 
was  that  Cheatham,  the  testator,  by  his  last  will,  appointed  William 
Ward  one  of  his  executors,  who,  witii  the  other  executors,  duly  proved 
the  will  and  took  upon  them  the  execution  thereof.  There  was  a  de- 
murrer to  the  plea,  and  joinder.  The  court  were  unanimously  of  opin- 
ion for  the  defendant;  and  Eybe,  C.  J.,  put  the  decision  on  this  ac- 
knowledged principle,  that  where  a  personal  action  is  once  suspended 
by  the  voluntary  act  of  the  party  entitled  to  it,  it  is  forever  gone  and 
dischaiiged.  This,  he  said,  was  admitted  to  be  the  case  where  there  was 
but  one  obligor,  but  that  the  very  point  in  issue  had  been  decided  in  the 
Year  Book  21,  Edw.  IV.  816.  He  said  that  there  was  but  one  duty 
extending  to  both  obligors,  and  it  was,  therefore,  pointedly  put,  that  a 
discharge  of  one,  or  a  satisfaction  made  by  one,  is  a  discharge  of  both; 
and  that,  he  said,  put  an  end  to  the  argument,  for  it  was  the  effect  of 
'  the  suspensions  as  to  one  that  released,  discharged,  and  extingushed  the 
action  as  to  both.  Heath,  J.,  said  it  was  of  no  consequence  whether 
the  release  be  by  operation  of  law,  or  by  deed  demonstrating  the  intent 
of  the  party.  Booke,  J.,  said  the  obligee  has  it  not  in  his  power  to 
elect  to  discharge  one  obligor,  without  discharging  the  other,  1  Bos.  &  P. 
632;  S.  C.  note  a,  Bac.  Abr.  tit.  ''Obligation  D,"  and  the  cases  there 
cited. 

It  was  insisted  with  great  force  by  the  counsel  for  Mrs.  Hartridge  that 
under  the  act  of  the  l^islature  of  (reorgia,  approved  March  16,  1869, 
the  complainants  are  barred;  the  cause  of  action  having  originated  prior 
to  the  first  of  June,  1865;  and  Adams  v.  Dam^  47  Ga.  339;  Gray  v. 
Bodge,  60  Ga.  262;  Afocon  &  A.  R.  R.  v.  5a«8,  62  Ga.  13;  Qo98  v.  Rob- 
ertSy  64  Ga.  494;  Reese  v.  ToUerson,  70  Ga.  443,  are  cited.  I  prefer,  how- 
ever, to  place  the  decision  upon  the  reasons  to  which  I  have  adverted. 

The  motion  is  denied. 


United  States  v.  Stockgbowers'  Nat.  Bank  of  Poeblo* 

(Oireuit  Court,  D.  Colorado.    May  4»  ^887.) 

POar-OFFrcB— Fbaodulent  Issues  of  Post-Officb  Orders— Agbwct— Estop- 
pel. 

A  postmaster  at  Lewiston,  Idaho,  with  intent  to  defraud  the  j^oTemment, 
and  without  receiving  any  money,  issued  post-office  orders  upon  the  post- 
master at  Pueblo  in  favor  of  the  Stockgrowers*  Bank.  He  mailed  the  orders 
to  the  bank  with  a  letter  purporting  to  be  written  by  one  Wilson,  and  directed 
the  bank  to  draw  the  money,  and  hold  it  subject  to  said  Wilson's  order.    The 
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banlc,  without  kifowledge  of  the  fraud,  obtained  the  money  as  directed,  but 
in  doing  so  acted  as  a  principal  without  disclosinff  their.agency  in  the  matter. 
The  Lewiston  postmaster,  under  the  name  of  Wilson,  subsequently  drew  the 
greater  part  of  the  money  from  the  bank,  and  suit  was  afterwards  brought 
against  ft  by  the  United  States  to  recover  the  money  so  obtained  on  the  or- 
ders.   Held,  that  the  bank  was  liable. 

On  Demurrer  to  Answer, 
H.   W.  Hobeoriy  for  plaintiff, 
J.  Q.  Richmond^  for  defendant. 

Brewer,  J.  The  case  of  the  United  States  against  the  Stockgrowers' 
National  Bank  is  a  case  where  the  court  has  to  traverse  a  field  in  which 
it  finds  little  light  from  authority,  and  no  case  exactly  in  point.  The 
tacts  are  these:  The  postmaster  at  Lewiston,  Idaho,  seeking  to  defraud 
the  government,  issued  certain  post-office  orders  upon  the  post-office  at 
Pueblo  in  favor  of  the  Stockgrowers'  Bank,  the  defendant  here.  As  a 
matter  of  fact  he  received  no  money,  and  it  was  a  cunningly  devised  and 
fraudulent  scheme  to  rob  the  government.  The  post-office  orders  he 
mailed  in  a  letter  purporting  to  be  written  by  one  J.  G.  Wilson  to  the 
defendant  bank,  directing  it  to  present  the  orders,  draw  the  money,  and 
hold  it  subject  to  his  order.  The  amount  which  was  thus  drawn  from 
the  post-office  was  $600,  which  was  received,  deposited,  and  held  by  it 
to  the  credit  of  J.  G.  Wilson.  Shortly  thereafter  the  Lewiston  postmas- 
ter as  Wilson  drew  $500  of  that  amount  from  the  bank.  The  other  hun- 
dred dollars  remained  there  at  the  time  this  suit  was  commenced.  The 
government,  in  the  course  of  time,  finding  these  post-office  orders  were 
fraudulently  issued  by  its  postmaster  at  Lewiston,  caused  him  to  be 
arrested*  and  prosecuted,  and  instituted  this  suit  to  recover  from  the 
bank  the  $600  which  it  had  received.  The  bank  makes  no  claim  to  the 
hundred  dollars  which  it  has  not  paid  over,  but  defends  as  to  the  $500 
which  it  had  paid  over  before  this  suit  and  before  notice* 

Section  4057  of  the  Federal  statutes  provides  that  in  all  cases  where 
money  has  been  paid  out  of  the  funds  of  the  pos1>office  department  un- 
der the  pretense  that  service  has  been  performed  therefor,  etc.,  **and  in 
all  other  cases  where  money  of  the  department  has  been  paid  to  any  per- 
son in  consequence  of  fraudulent  representations,  or  by  the  mistake,  col- 
lusion, or  misconduct  of  any  officer,  or  other  employe  in  the  postal  serv- 
ice, the  postmaster  general  shall  cause  suit  to  be  brought  to  recover  such 
wrong  or  fraudulent , payment,  or  excess,  with  interest  thereon."  That 
this  money  was  obtained  wrongfully  from  the  government  is  undoubted. 
If  it  is  regarded  as  a  transaction  between  the  postmaster  at  Pueblo  and 
the  defendant  bank,  both  that  officer  and  that  bank  were  innocent  of  in- 
tentional wrong.  Both  acted  under  the  mistaken  belief  that  those  post- 
office  orders  were  rightfully  issued,  and  were  valid  obligations  of  the  gov- 
ernment. If  it  be  regarded  in  the  light  of  a  transaction  between  the 
government  on  the  one  hand,  irs  represented  by  its  two  postmasters,  that 
at  Lewiston  and  that  at  Pueblo,  and  the  Stockgrowers'  Bank  on  the  otlier 
hand,  then  it  was  money  wrongfully  obtained  from  the  government 
v.30F.no.l3— 58 
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through  the  misconduct  of  one  of  its  officers.  In  either  case,  within  the 
strict  words  of  that  statute,  money  has  been  wrongfully  obtained  from 
the  government  by  this  defendant  bank.  But  that  only  brings  up  the 
real  difficulty  in  the  case.  An  ordinary  principal  whose  agent  is  guilty 
of  wrong,  but  who  acts  within  the  scope  of  his  apparent  authority,  is 
bound  by  such  acts  so  far  as  affects  innocent  third  parties.  In  other 
words,  under  these  cases,  the  principal  assumes  the  burden  of  his  agent's 
conduct:  if  it  is  wrongful,  the  principal  only  suffers,  and  innocent  third 
parties  are  safe.  That,  with  perhaps  certain  limitations,  is  the  universal 
rule  applying  to  the  doctrine  of  principal  and  agency  so  far  as  private 
individuals  are  concerned.  It  is  an  open  question  under  the  authorities 
as  yet  whether  the  converse  of  that  rule  does  not  apply  to  the  government 
and  its  agents.  Many  courts  have  in  a  general  way  affirmed  that  what- 
ever of  hardship  there  may  be  in  particular  instances,  the  general  weal 
of  the  public  requires  that  the  individual  and  not  the  government  should 
bear  the  burden  of  the  conduct  of  the  government's  agent.  It  is  un- 
doubtedly true,  as  settled  by  the  case  of  Cooke  v.  U.  S.y  91  U.  S.  389, 
that  when  the  government  descends  from  its  position  as  sovereign  and 
deals  in  negotiable  paper,  it  subjects  itself  to  the  ordinary  rules  control- 
ing  negotiable  paper  the  same  as  any  individual.  But  these  post-office 
orders  are  not  negotiable  paper;  they  are  orders  drawn  by  one  postmas- 
ter upon  another,  payable  to  a  particular  person  not  named  in  the  order 
itself,  unknown  save  as  to  the  particular  parties  to  the  transaction — ^the 
two  postmasters  and  the  party  who  obtains  them — ^so  that  the  protection 
which  the  rules  applicable  to  negotiable  paper  would  lay  around  many 
transactioijis  do  not  avail  the  defendant  in  this  case.  The  strength  of 
the  defense  lies  in  the  fact  that  it  claims  to  have  been  acting  as  an  agent 
simply;  it  was  not  seeking  to  get  money  for  itself  from  the  post^ffice  at 
Pueblo;  it  presented  these  orders  as  the  agent  for  this  unknown  party, 
this  J.  G.  Wilson,  and  for  him  obtained  this  money  from  the  post-office; 
and,  in  obedience  to  the  directions  of  its  principal,  transferred  to  him  the 
$500  of  the  money  thus  received. 

The  case  of  U.  S.  v.  Pinover^  3  Fed.  Rep.  305,  contains  quite  a  discus- 
sion of  the  circumstances  under  which  an  agent  is  relieved  from  respons- 
ibility. That  and  the  cases  cited  therein  lay  down  what  I  think  is  the 
correct  rule,  that  one  who  deals  with  the  government  as  an  agent,  or  rep- 
resenting himself  or  known  to  be  an  agent,  receives  money  as  such  agent, 
and  pays  it  over  to  his  principal  before  notice  of  any  wrong,  is  protected. 
He  has  in  his  dealings  with  the  government  come  to  it  as  the  agent  of  a 
third  party,  and  the  government  has  assumed  to  deal  with  him  as  the 
agent  of  this  third  party,  and  if  it  afterwards  turns  out  that  there  is  any 
wrong  in  the  transaction — ^I  mean  a  wrong  not  personal  to  the  agent — 
the  government  must  look  to  this  undisclosed  or  disclosed  principal,  be- 
cause it  has  assumed  to  treat  with  this  party  as  an  agent  for  some  prin- 
cipal; but  where  the  party  deals  with  the  government  as  a  principal, 
although  he  may  be  in  fact  an  agent,  the'^ovemment  has  a  right  to  treat 
him  as  a  principal,  and  say:  We  deal  with  you  as  a  principal;  we  know 
not  the  fact  of  your  agency,  and  we  may  hold  you  as  principal. 
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Now,  these  post-ofBce  orders  were  drawn  payable  to  the  order  of  the 
defendant  bank;  it  presented  them  as  its  own;  it  obtained  the  money. 
So  far.  as  these  pleadings  show,  neither  the  postmaster  at  Pueblo  nor  any 
government  oflficial  except  the  wrongdoer  knew  otherwise  than  that  this 
Stockgrowers'  Bank  was  the  principal  owning  or  claiming  this  money; 
the  party  intending  to  appropriate  this  money  to  its  own  benefit.  The 
government  dealt  with  it  as  a  principal,  paid  the  money  to  it  as  a  prin- 
cipal, and  under  those  circumstances,  within  the  rule  thus  laid  down, 
the  government  has  a  right  to  say:  Although  you  were  in  fact  only  an 
agent,  we  did  not  know  you  as  such;  we  dealt  with  you  as  a  principal; 
you  made  no  representations  to  us  of  the  position  which  you  were  occu- 
pying or  the  agency  which  you  now  claim,  and  we  hold  you,  therefore, 
as  a  principal. 

It  is  further  said  that  a  party  who  accepts  and  pays  what  purports  to 
be  his  own  paper  cannot  thereafter  recover  the  money  thus  paid.  It  is  his 
duty  when  the  paper  is  presented  to  him,  if  it  is  a  forgery,  to  detect  it 
and  refuse  payment;  and  that  the  government,  through  its  oflBcer  at 
Pueblo,  accepted  this,  which  purported  to  be  the  paper  of  the  government, 
and  having  accepted  it  and  paid  it  to  a  party  who  was  innocent  of  wrong, 
is  estopped  from  recovering. 

In  the  case  of  Cooke  v.  U.  S,\  mpra,  certain  treasury  notes  were  re- 
ceived by  the  subtreasurer  at  New  York  and  paid,  and  when  they  were 
thereafter  sent  to  Washington,  it  was  discovered  that  they  were  forgeries, 
and  the  right  of  the  government  to  maintain  the  action  was  sustained; 
the  supreme  court  holding  that  this  subordinate  officer,  the  subtreasurer 
in  New  York  City,  was  not  the  one  who  finally  represented  the  govern- 
ment so  as  to  determine  upon  the  genuineness  and  validity  of  this  paper 
which  was  presented  and  paid  by  him. 

The  statutes  in  respect  to  the  post-office  department  are  meager.  It 
says  that  the  postmaster  general  may  provide  for  post-office  orders.  It 
does  not  specifically,  or  in  terms  commit  the  final  determination  of  the 
validity  of  these  orders  to  any  local  postmaster.  So,  within  the  reason- 
ing of  the  supreme  court  in  that  Cooke  Oaae,  it  seems  to  me  that  it  must 
be  held,  and  there  are  some  equitable  reasons  for  so  holding,  that  until 
this  matter  has  come  to  the  knowledge  of  the  department  at  Washington, 
so  that  there  has  been  time  for  the  action  of  the  principal  representative 
of  the  government  in  this  business,  there  is  no  such  estoppel  as  ordi- 
narily runs  from  the  acceptance  and  payment  of  forged  paper. 

There  is  nothing  in  this  record,  as  it  is  now  presented,  from  which  I 
C4in  say  whether  there  was  any  negligence  on  the  part  of  the  government 
after  the  postmaster  general  at  Washington  had  obtained  cognizance  of 
these  facts.  Indeed,  I  may  say  that  while  counsel  discussed  this  case 
upon  the  general  facts  as  I  have  stated,  yet  the  question  is  technically 
raised  upon  a  demurrer  to  the  answer,  and  I  have  had  some  doubts  as 
to  whether  the  pleadings  were  such  that  the  questions  were  fully  repre- 
sented by  that  demurrer,  or  the  pleadings  as  they  stand.  Certainly  upon 
this  last  question  I  see  nothing  to  show  the  time  at  which  knowledge  of 
these  facts  was  brought  home  to  the  department  at  Washington,  or  no- 
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tice  given  to  the  defendant;  the  only  dates  being  the  presentation  of  the 
post-office  orders,  etc.,  and  the  commencement  of  this  suit. 

I  feel  constrained,  therefore,  to  sustain  the  demurrer  to  these  answers. 
Whatever  question  there  may  come  hereafter  of  negligence  on  the  part 
of  the  government  I  think  must  be  presented  in  some  further  pleading. 


United  States  v.  Eleven  Horses. 

ICfireuit  Court,  D.  Indiana.    June  2, 1887.) 

Customs  Duties— Exemptions— Animals  Fit  for  Brebdino. 

Id  a  proceeding  to  forfeit  11  stallions  and  a  jack,  the  information  charged 
that  certain  Canadians  were  engaged  in  importing  animals  from  Canada  for 
sale;  that  they  were  not  engaged  in  breeding  or  raising  animals;  and  that 
they  caused  certain  citizens  of  Indiana  to  make  their  affidayit  to  the  collector 
of  customs  that  they  were  the  owners  of  the  animals,  and  had  imported  them 
expressly  for  breeding  purposes,  when  in  fact  the  animals  were  tne  property 
of  the  Canadians,  who  imported  them  for  sale  and  profit.  Held,  that  the  fact 
that  tJie  animals  were  fit  for  breeding  purposes  did  not  entitle  the  importers 
to  exemption  from  customs  duties,  under  the  act  of  congress  of  March  3, 
1883,  (22  St.  at  Large,  608.)  exempting  from  duty  animals  specially  imported 
for  breeding  purposes,  if  the  animals  were  in  fact  imported  for  safe,  and  that 
the  information  sufficiently  charged  an  offense  against  the  customs  laws. 

Emory  P,  SeUerSj  U.  S.  Dist.  Atty.,  and  Graham  H.  Harris^  Asst. 
Dist.  Atty.,  for  appellants. 

Harrisorij  ASUer  <fc  Elam,  for  appellee. 

Geesham,  J.  This  is  a  proceeding  to  forfeit  to  the  United  States 
eleven  stallions  and  one  jack,  for  violation  of  the  customs  laws.  The  in- 
formation is  inexcusably  long,  but  it  charges,  in  substance,  that  Albert 
and  Wesley  Fansom,  of  Toronto,  were  engaged  in  importing  animals 
into  the  United  States  from  Canada  and  other  foreign  countries  for  sale; 
that  they  were  not  engaged  in  breeding  or  raising  animals;  that  in  Feb- 
ruary, 1887,  they  caused  Henry  Quince  and  Scott  Galloway,  citizens  of 
Indiana,  to  make  and  present  to  the  collector  of  customs  at  Port  Huron 
their  aflSdavit,  stating  that  they  were  the  owners  of  the  animals,  and  l)ad 
imported  them  into  the  United  States  expressly  for  breeding  purposes, 
when,  in  truth  and  in  fact,  the  affiants  did  not  own  the  animals,  but 
they  were  the  property  of  the  Fansoms,  who  did  not  import  them  for 
breeding  purposes,  but  for  sale  and  profit;  and  that  the  Fansonps  thus 
succeeded  in  having  the  animals  entered  at  Port  Huron  free,  although 
they  were  subject  to  duty,  thereby  defrauding  the  United  Slates  of  the 
revenue  due  thereon. 

The  Fansoms,  as  claimants,  excepted  to  the  information,  on  the 
ground  that  the  facts  charged  did  not  amount  to  a  violation  of  the  cus- 
toms laws,  and  did  not,  therefore,  entitle  the  United  States  to  a  forfeit- 
ure of  the  property.  The  district  court  sustained  the  exceptions,  and 
dismissed  the  libel,  from  which  decree  the  United  States  appealed. 
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By  Schedule  G,  subsec.  252,  act  of  March  3,  1883,  (22  St.  at  Large, 
503,)  the  duty  on  live  animals  is  20  per  cent,  ad  valorem;  and  by  sub- 
section 642  of  the  same  act  it  is  provided  that  "  animals  specially  im- 
ported for  breeding  purposes  shall  be  admitted  free,  upon  proof  thereof 
satisfactory  to  the  secretary  of  the  treasury,  and  under  such  regulations 
as  he  may  prescribe."     22  St.  at  Large,  517. 

Article  386  of  the  regulations  promulgated  by  the  secretary  of  the 
treasury  on  July  1,  1884,  reads  as  follows: 

"For  the  admission  of  the  free  entry  of  animals,  when  imported  for  breed- 
ing  purposes,  there  shall  be  produced  to  the  collector  at  the  port  of  importa- 
tion a  certificate  from  the  United  States  consul  at  the  port  of  shipment,  (or  a 
bond  given  in  a  sum  equal  to  value,)  showing  that  the  animals  are,  to  the 
best  of  his  information  and  belief,  especially  intended  for  such  purposes,  and 
also  a  statement  of  the  oioner,  under  oathy  that  they  were  imported  from 
abroad  into  the  United  States  especially  for  breeding  purposes." 

Section  12  of  the  act  of  June  22, 1874,  (18  St.  at  Large,  186,)  provides 
that  any  owner,  importer,  consignee,  agent,  or  other  person  who  shall, 
with  intent  to  defraud  the  revenue,  make,  or  attempt  to  make,  any  en- 
try of  imported  merchandise  by  means  of  any  fraudulent  or  false  invoice, 
affidavit,  letter,  or  paper,  or  by  means  of  any  false  statements,  written 
or  verbal,  or  who  shall  be  guilty  of  any  willful  act  or  omission,  by 
means  whereof  the  United  States  shall  be  deprived  of  the  lawful  duties 
accruing  upon  such  merchandise,  or  any  portion  thereof,  embraced  or 
referred  to  in  such  invoice,  affidavit,  letter,  paper,  or  statement,  or  af- 
fected by  such  act  or  omission,  shall,  for  each  offense,  be  fined  in  any 
sum  not  exceeding  $5,000,  nor  less  than  $50,  or  imprisoned  for  any 
time  not  exceeding  two  years,  or  both,  and,  in  addition  to  such  fine, 
such  merchandise  shall  be  forfeited,  etc. 

All  live  animals  imported  into  the  United  States  are  liable  to  a  duty 
of  20  per  cent,  ad  valorem^  unless  they  are  brought  in  for  a  period,  not 
exceeding  six  months,  for  exhibition  or  competition  for  prizes  offered 
by  agricultural  or  racing  associations ;  or  are  brought  by  persons  emigrat- 
ing from  foreign  countries  to  the  United  States  with  their  families,  and 
in  actual  use  for  that  purpose ;  or  unless  they  are  specially  imported  for 
breeding  purposes.  It  is  only  animals  brought  in  for  the  three  specified 
purposes  that  are  placed  upon  the  free  list,  (22  St.  at  Large,  517,)  and 
before  they  can  be  entered  free,  proof  must  be  made,  in  compliance  with 
the  regulations  prescribed  by  the  secretary  of  the  treasury,  showing  that 
they  are  not  liable  to  duty. 

"  A  statement  of  the  owner,  under  oath,  that  they  were  imported  from 
abroad  into  the  United  States  expressly  for  breeding  purposes,"  is  re- 
quired as  a  condition  precedent  to  the  free  entry  of  animals  of  that  class. 
The  sworn  statement  in  this  case  was  made  by  Quince  and  Galloway, 
and  not  by  the  owner,  and  the  animals  were  not  imported  expressly  for 
breeding  purposes,  but  for  speculation.  The  regulation  in  question  was 
reasonable  and  necessary  for  the  protection  of  the  government  against 
fraud.  Exen)ption  from  duty  is  the  exception,  and  the  Fansoms  were 
obliged  to  show,  by  a  truthful  statement  of  their  own,  or  of  some  one 
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authorized  to  act  for  them,  under  oath,  that  they  were  entitled  to  enter 
the  animals  free.  While  the  statute  was  doubtless  enacted  in  the  inter- 
est of  breeders,  and  for  the  purpose  of  improving  the  stock  of  the  coun- 
try, and  thus  increasing  its  wealth,  it  will  not  bear  the  construction  con- 
tended for  by  the  counsel  for  the  claimants.  It  does  not  say  that  all 
animals,  male  or  female,  fit  for  breeding,  or  capable  of  breeding,  may  be 
entered  free.  If  that  had  been  the  intention  of  congress,  why  use  the 
words,  "animals  specially  imported  for  breeding  purposes?"  It  would 
be  as  unfair  to  the  government  to  give  it  the  construction  claimed  as  it 
would  be  to  importers  to  say  that,  having  once  in  good  faith  entered  an- 
imals free  by  making  the  required  proof,  they  may  not  thereafter  sell 
them.  The  statute  is  satisfied  when  the  owner  in  good  faith  imports  ani- 
mals expressly  for  breeding;  and  he  is  thereafter  at  liberty  to  change 
his  mind,  and  sell  them,  or  use  them  as  if  they  had  never  been  imported. 
United  States  v.  0)ie  Hundred  and  Ninety-m:  Marea,  29  Fed.  Rep.  139. 

If  the  charges  in  the  information  are  true,  the  claimants  caused  a  false 
affidavit  to  be  made  and  presented  to  the  collector,  and  succeeded  in 
having  their  animals  entered  free  as  the  property  of  others,  when  they 
were  subject  to  duty,  and  thereby  defrauded  the  government  of  its  just 
revenue. 

The  judgment  of  the  district  court  is  reversed,  with  instructions  to 
overrule  the  exceptions  to  the  information. 

Harlan,  J.,  concurs. 


XJnitbd  States  v.  Soule  and  others, 

{Circuit  Court,  D.  Kansas,    1887.) 

Courts— Jurisdiction— District  Court  of    Kansas— "Chsbokee  Outlets- 
Murder. 
The  "Cherokee  Outlet"  is  within  that  portion  of  the  Indian  territory 

E laced  within  the  jurisdiction  of  the  United  States  district  court  of  Kansas 
y  the  act  of  congress  of  January  6,  1883.  (22  St.  U.  8.  400,)  and  jurisdiction 
of  a  murder  committed  there  is  in  that  court,  and  not  in  the  district  court  for 
the  Western  district  of  Arkansas. 

Indictment  for  Murder.     On  plea  to  the  jurisdiction.     Certified. 

W,  Perry,  U.  S.  Dist.  Atty.,  for  plaintifi". 

Henry  T.  Sumner  and  D.  W.  C.  Dimcan,  for  defendants. 

Brewer,  J.  The  defendants  were  indicted  in  the  district  court  of  the 
district  of  Kansas  for  murder.  They  filed  a  plea  challenging  the  jurisdic- 
tion of  that  couTt.  That  plea  has  been  certified  to  this  court  for  decision. 
The  question  presented  is  whether  the  district  court  had  jurisdiction  of 
the  place  at  which  the  offense  is  charged  to  have  been  committed.  The 
place  is  described  in  the  indictment  as  "within  that  part  of  the  Indian 
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territory  lying  north  of  the  Canadian  river,  and  east  of  Texas  ^nd  the 
one  hundredth  meridian,  not  set  apart  and  occupied  by  the  Cherokee, 
Creek,  and  Seminole  Indian  tribes,  and  at  that  part  of  the  territory 
known  as  the  "Cherokee  Outlet."  Prior  to  January  6,  1883,  unques- 
tionably the  entire  Indian  territory  was  within  the  jurisdiction  of  the 
district  court  of  the  Western  district  of  Arkansas.  On  that  day  an  act 
was  passed  (22  St.  U.  S.  400)  providing  for  one  term  of  the  United  States 
district  court  for  the  district  of  Kansas  to  be  held  at  Wichita,  a  place 
near  the  southern  boundary  of  the  state  of  Kansas.  Section  two  of  that 
act  provides  as  follows : 

"That  all  that  part  of  the  Indian  territory  lying  north  of  the  Canadian 
river,  and  east  of  Texas  and  the  one  hundredth  meridian,  not  set  apart  and 
occupied  by  the  Cherokee,  Creek,  and  Seminole  Indian  tribes,  sliall,  from  and 
after  the  passage  of  this  act,  be  annexed  to  and  constitute  a  part  of  the  United 
States  judicial  district  of  Kansas,  and  the  United  States  district  courts  at 
Wichita  and  Fort  Scott,  in  the  district  of  Kansas,  shall  have  exclusive  orig-* 
inal  jurisdiction  of  all  offenses  committed  within  the  limits  of  the  territory 
hereby  annexed  to  said  district  of  Kansas  against  any  of  the  laws  of  the 
United  States  now  or  that  may  hereafter  be  operative  therein.** 

Unquestionably  by  this  section  a  portion  of  the  Indian  territory  was 
placed  within  the  jurisdiction  of  the  district  court  of  Kansas,  and  the 
question  is  whether  the  Cherokee  outlet  is  within  this  portion.  As  sig- 
nificant of  the  intent  of  congress,  the  third  section  is  important.  It  reads 
as  follows : 

"That  all  that  part  of  the  Indian  territory  not  annexed  to  the  district  of 
Kansas  by  this  act,  and  not  set  apart  and  occupied  by  the  Cherokee,  Creek, 
Choctaw,  Chickasaw,  and  Seminole  Indian  tribes,  shall,  from  and  after  the 
passage  of  this  act,  be  annexed  to  and  constitute  a  part  of  the  United  States 
judicial  district  known  as  the  Northern  district  of  Texas,  and  the  United 
States  district  court  at  Graham,  in  said  Northern  district  of  Texas  shall  have 
exclusive  original  jurisdiction  of  all  offenses  committed  within  the  limits  of 
the  territory  hereby  annexed  to  said  Korthern  district  of  Texas,  against  any 
of  the  laws  of  the  United  States  now  or  that  may  hereafter  be  operative 
therein." 

It  will  be  seen  from  these  two  sections,  taken  in  conjunction  with  the 
prior  statutes  vesting  jurisdiction  over  the  entire  territory  in  the  district 
court  of  the  Western  district  of  Arkansas,  that  the  intent  of  congress 
was  to  apportion  the  territory  between  the  three  courts;  and  we  should 
naturally  expect,  in  the  absence  of  cogent  reasons  for  the  contrary,  that 
the  entire  portion  of  the  territory  contiguous  to  the  place  of  holding  court 
in  each  district,  respectively,  would  be  assigned  to  that  district.  It  is 
unquestionable  that  the  entire  south-western  portion  goes  to  the  Texas  dis- 
trict court,  and  the  entire  eastern  portion  to  the  Arkansas  court,  and  there- 
fore the  entire  north-western  portion  we  should  expect  to  find  assigned  to 
the  Kansas  court.  The  intent  of  the  law-maker,  of  course,  controls  in  the 
interpretation  of  a  statute;  and  the  geographical  argunient  as  to  that  in- 
tent is  in  this  case  most  potent.  The  convenience  and  economy  of  busi- 
ness require  that  the  territory  subject  to  the  jurisdiction  of  a  court  should 
be  as  near  as  possible  to  the  place  where  the  court  is  held,  and  the  very 
distribution  of  the  territory  is  evidence  that  congress  had  this  matter  of 
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economy  and  convenience  in  mind.  Now,  if  the  Cherokee  outlet  re- 
mains Tittached  to  the  district  of  Arkansas  for  jurisdictional  purposes, 
there  is  a  long  strip  of  territory,  far  removed  from  the  place  of  holding 
that  court,  into  which  its  process  must  run ;  and,  further,  this  same  strip 
stands  intermediate  between  that  portion  assigned  to  the  Kansas  court 
and  the  place  at  which  that  court  is  held. 

With  this  potent  geographical  fact  before  us,  we  pass  to  an  examina- 
tion of  the  language  of  the  section,  and  the  significant  words  are  these: 
"  That  part  of  the  Indian  territory  lying  north,"  etc.,  "  not  set  apart  and 
occupied  by  the  Cherokee,  Creek,  and  Seminole  tribes."  Beyond  the 
mere  matter  of  geography,  there  is  a  double  description  in  this  definition 
of  territory.  This  is  indicated  by  the  two  terms,  "set  apart"  and  "occu- 
pied." These  are  joined  by  the  copulative,  and  not  by  the  disjunctive, 
conjunction.  Both  facts  evidenced  by  these  words  must  exist  to  exclude 
•the  territory  from  the  jurisdiction  of  the  Kansas  court.  It  will  not  be 
assumed  that  either  term  was  superfluous,  or  that  some  distinctive  fact 
was  not  in  the  mind  of  congress  in  the  use  of  each.  A  tract  occupied, 
but  not  set  apart,  would  not  be  excluded.  So,  also,  as  to  a  tract  set 
apart,  but  not  occupied.  What  were  the  facts  evidenced  by  these  re- 
spective terms?  We  go  back  to  the  treaty  of  1828,  (7  U.  8.  St.  at 
Large,  311.)  The  preamble  of  that  treaty  recites:  "Whereas,  it  being 
the  anxious  desire  of  the  government  of  the  United  States  to  secure  to 
the  Cherokee  nation  of  Indians  a  permanent  home,"  etc.  Article  2  then 
reads:  "The  United  States  agree  to  possess  the  Cherokee  nation,  and  to 
guaranty  it  to  them  forever,  and  that  guaranty  is  hereby  solemnly 
pledged  of  seven  millions  of  acres  of  land,  to  be  bounded  as  follows." 
Then  follows  a  description  by  metes  and  bounds  of  the  tract  above  in- 
dicated, of  7,000,000  of  acres.  Then,  in  the  same  article,  are  these 
words:  "In  addition  to  the  seven  millions  of  acres  thus  provided  for  and 
bounded,  the  United  States  further  guaranty  to  the  Cherokee  nation  a 
perpetual  outlet  west,  and  a  free  and  unmolested  use  of  all  the  country 
lying  west  of  the  western  boundary  of  the  above-described  limit,  and  as 
far  west  as  the  sovereignty  of  the  United  States  and  their  right  of  soil 
extends."  The  treaty  of  February  14,  1883,  (7  U-  S.  St.  at  Large, 
414,)  reiterates  the  same  grants;  attaches  to  the  provision  quoted  for 
outlet,  etc.,  a  proviso,  "If  the  saline  or  salt  plain  on  the  great  western 
prairie  shall  fall  within  said  limits,  the  right  is  reserved  to  the  United 
States  to  permit  other  tribes  of  Red  Men  to  get  salt  on  said  plain  In  com- 
mon with  the  Cherokees;"  and  also  that  letters  patent  shall  be  issued  as 
soon  as  practicable  for  the  land  so  guarantied.  Subsequent  treaties  have 
reduced  the  boundaries  of  this  7,000,000  tract,  and  also  provided  for 
cessions  of  some  portion  of  the  territory  west  to  other  tribes.  In  pur- 
suance of  this  treaty,  patent  was  issued  for  all  the  lands,  including  the 
outlet  west.  No  distinction  was  made  in  the  granting  clause  bet'neen 
the  7,000,000  tract  and  the  outlet  west. 

Now,  is  this  outlet,  within  the  meaning  of  the  act  of  1883,  "set  apart 
and  occupied"  by  the  Cherokee  nation?  That  it  was  set  apart  to  that 
nation  is  evident;  but  was  it  occupied?    Doubtless,  in  a  certain  sense, 
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it  was  occupied,  because  the  Cherokee  nation  had  a  title  and'  right  to 
possess  it;  but,  if  congress  had  meant  by  this  act  to  include  all  land 
owned  by  the  Cherokees,  the  words  "set  apart"  would  have  been  ample, 
and  the  word  "occupied"  was  superfluous.  Obviously,  some  distinctive 
matter  was  intended  to  be  expressed  by  the  use  of  that  word.  The  sig- 
nificance of  it  is  evident,  from  the  language  of  the  proviso  in  article  2, 
heretofore  quoted.  Manifestly  congress  set  apart  that  7,000,000  acres 
as  a  home,  and  that  was  thereafter  to  be  r^arded  as  set  apart  and  occu- 
pied, "because,"  as  expressed  in  the  preamble  of  the  treaty,  "congress 
was  intent  upon  securing  a  permanent  home."  Beyond  that,  the  guar- 
anty was  of  an  outlet, — ^not  territory  for  residence,  but  for  passage  ground 
over  which  the  Cherokees  might  pass  to  all  the  unoccupied  domains  west. 
But  while  the  exclusive  right  to  this  outlet  was  guarantied,  while  patent 
was  issued  conveying  this  outlet, it  was  described  and  intended  obviously 
as  an  outlet,  and  hot  as  a  home.  So,  whatever  rights  of  property  the 
Cherokees  may  have  in  this  outlet,  it  was  not  territory  set  apart  for  a 
home,  and  is  not  territory,  within  the  language  of  the  act  of  1883,  "set 
apart  and  occupied"  by  the  Cherokee  tribe.  I  think,  therefore,  that  the 
district  court  of  Kansas  had  jurisdiction  over  the  territory  in  which  thi& 
offense  is  charged  to  have  been  committed. 

I  am  aware  that  in  the  case  of  U.  S.  v.  Rogers,  23  Fed.  Rep.  658, 
Judge  Pabker  of  the  Western  district  of  Arkansas  has  expressed  a  dif- 
ferent conclusion,  and  has  held  that  the  jurisdiction  over  this  outlet  still 
remains  in  the  district  court  for  the  Western  district  of  Arkansas.  I 
have  given  his  careful  and  elaborate  opinion  thorough  study;  and  while, 
according  to  that  opinion,  the  consideration  which  its  careful  preparation^ 
and  which  the  distinguished  ability  of  that  learned  judge,  compels,  I  am 
unable  to  yield  to  the  force  of  his  reasoning.  Both  the  geographical  ar- 
gument and  the  double  description  in  the  act  of  1883  lead  me  to  a  dif'- 
ferent  conclusion,  and  to  bold  that  the  jurisdiction  over  the  outlet  is 
vested  in  the  district  court  of  Kansas.  The  plea  to  the  jurisdiction  of 
the  district  court  will  therefore  be  overruled,  and  the  case  certified  back 
to  that  court  for  trial. 


Cluett  and  others  v.  Claflin  and  others. 

(Circuit  Court,  S.  2>.  JVew  York.    June  7,  1887.) 

Patents  for  Intentions— Novelty— Improved  Shirt-Bosoms. 

The  claimB  of  letters  patent  No.  156,880,  of  November  17, 1874,  to  Robert 
Cluett,  for  an  improYement  in  shirt-bosoms,  do  not  cover  a  bosom  of  any  des- 
ignated color,  size,  or  shape,  or  a  binding  of  any  particular  variety,  or  the 
machinery  or  processes  employed  in  the  construction  of  the  shirt  They  are 
simplv  for  the  combination  of  a  shirt-bosom,  bound  on  the  outer  edge  with  a 
foldea  and  stitched  binding,  attached  to  the  shirt-body  by  a  separate  line  of 
stitching  through  the  binding.  This,  in  view  of  all  that  was  known  to  the  art 
in  1874,  is  not  invention,  and  the  patent  is  void  for  want  of  patentable 
novelty. 
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In  Equity. 

James  A.  ShiUony  for  complainants. 

Louis  C.  Raegener  and  David  Km,  for  defendants. 

CoxE,  J.  The  complainants  are  the  owners  of  letters  patent  No. 
156,880,  granted  to  Robert  Cluett,  November  17, 1874,  for  an  improve- 
ment in  shirt-bosoms.  The  object  of  the  patentee  was — First,  to  avoid 
the  disfigurement  of  the  bosom  which  follows  from  folding  in  the  raw 
edges  and  loose  threads  thereof;  second,  to  stay  the  bosom,  and  render  it 
less  liable  to  rumple;  and,  thirds  to  prevent  the  wrinkling  or  fulling  up 
of  any  one  of  the  layers  of  which  it  is  composed.  The  shirt  is  con- 
structed by  placing  two  or  more  layers  of  cloth,  composing  the  bosom, 
smoothly,  one  upon  the  other.  Their  edges  are  then  bound  with  a 
folded  strip  of  similar  material,  which,  except  at  the  neck  and  yoke,  ex- 
tends entirel}^  around  the  bosom,  and  is  attached  thereto  by  a  line  of 
stitches.  The  bosom  is  then  placed  upon  the  shirt  body,  and  fastened 
to  it  by  a  second  line  of  stitches  through  the  binding.  In  other,  and, 
perhaps,  plainer  words,  the  alleged  invention  consists  in  binding  a  shirt 
bosom,  and  afterwards  sewing  it  through  the  binding  to  the  body  of  the 
shirt.  A  shirt  so  made  was  first  produced  by  the  patentee  in  the  spring 
or  early  summer  of  1874.     The  claims  are  as  follows: 

"(1)  In  combination  with  a  shirt-body,  a  shirt-bosom,  bound  on  the  outer 
edge  with  a  folded  and  stitched  binding,  and  attached  to  the  shirt-body  by  a 
separate  line  of  stitcliing  through  such  binding.  (2)  The  shirt-bosom,  S, 
composed  of  two  or  more  thicknesses  of  cloth,  B,  L,  bound  on  the  outer  edge 
with  the  binding,  B'^  and  secured  to  the  shirt-front,  F,  by  the  line  of  stitch- 
ing, O." 

The  defendants  admit  that  some  of  the  shirts  dealt  in  by  them  con- 
tain the  patented  features,  but  they  insist  that  the  complainants'  shirt 
was  old  in  1874;  and,  if  not  completely  anticipated,  the  state  of  the  art 
was  such  that  the  patent  must  be  held  void  for  lack  of  invention. 

A  voluminous  mass  of  testimony  has  been  returned  upon  the  question 
of  prior  use.  The  greater  part,  however,  may  be  laid  aside,  when  it  is 
remembered  that  this  defense  must  be  established  by  proof  as  explicit 
and  convincing  as  that  required  to  convict  a  person  charged  with  crime; 
proof  which  preponderates  the  complainants'  testimony  not  only,  but 
which  satisfies  the  mind  beyond  a  reasonable  doubt.  The  evidence  upon 
this  question  is  full  of  contradictions  and  improbabilities,  and  furnishes 
another  illustration  of  the  difiiculty  of  arriving  at  the  truth  from  human 
testimony.  Although  corruption,  prejudice,  and  self-interest  may  be 
wholly  absent,  it  is  well-nigh  impossible  for  a  witness,  no  matter  how 
intelligent  he  may  be,  or  how  retentive  his  memory,  to  recall  the  details 
of  ordinary  transactions  occurring  12  or  15  years  before.  Hven  the  most 
intelligent  and  incorruptible  witnesses  are  here  proved  to  have  been  mis- 
taken in  important  particulars,  and  others,  not^o  intelligent  or  virtuous, 
are  contradicted  and  discredited.  It  is  thought  that  the  testimony  falls 
below  the  standard  required  by  the  rule  referred  to,  unless  it  be  the 
proof  of  prior  use  at  Chatham,  New  York.     Two  witnesses  who  made 
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bound-bosom  shirts,  simUar  to  the  patented  shirt,  were  called;  and  at 
great  length,  and  with  careful  attention  to  details,  told  the  manner  of 
construction,  and  the  experiments  which  led  to  the  adoption  of  that 
style  of  shirt.  But  the  character  of  one  of  these  witnesses,  Ford,  was 
compromised  by  an  attempt  upon  his  part  to  sell  the  knowledge  he 
possessed  for  a  large  sum  of  money;  and  the  court  should  hesitate  to 
accept  his  story,  were  it  not  corroborated  by  the  testimony  of  the  county 
judge  of  Columbia  county,  whose  character  is  conceded  by  all  to  be 
entirely  beyond  reproach.  Judge  McClellan  positively,  and  with  reit- 
eratii^,  testifies  that  he  bought  bound-bosom  shirts  prior  to  1870,  and 
gives  mcts  and  circumstances  which  render  it  quite  improbable  that  he 
is  in  the  wrong.  To  be  sure,  he  is  shown  to  be  mistaken  as  to  minor 
details  in  a  few  instances,  but,  upon  all  material  questions,  his  testi- 
mony remains  entirely  unshaken,  and,  when  taken  in  connection  with 
the  evidence  of  Ford  and  Clark,  it  can  hardly  be  said  that  there  is  a 
reasonable  ddubt  remaining  regarding  the  Chatham  anticipation. 

But  it  is  thought  that  the  patent  must  be  declared  invalid  for  want  of 
patentable  novelty,  and  the  court  prefers  to  rest  the  decision  upon  this 
ground.  It  will  be  seen,  upon  an  examination  of  the  claims,  that  they 
do  not  cover  a  bosom  of  any  designated  color,  size,  or  shape,  or  a  bind- 
ing of  any  particular  variety,  or  the  machinery  or  processes  employed 
in  the  construction  of  the  shirt;  but  they  are  for  the  combination  of  a 
shirt-bosom,  bound  on  the  outer  edge  with  a  folded  and  stitched  bind- 
ing, attached  to  the  shirt-body  by  a  separate  line  of  stitching  through 
the  binding.  The  patent  covers  nothing  more.  To  attribute  to  the  al- 
leged invention  all  the  improvements  and  increased  facilities  which 
modern  machinery  and  ingenuity  have  introduced  into  the  shirt  traffic 
is  hardly  warranted  by  the  proofs.  At  the  time  the  patentee  produced 
the  combination  in  question,  namely,  in  the  spring  of  1874,  the  art  of 
binding  textile  fabrics  for  ornamentation,  strength,  and  preservation  was 
very  old.  Shirts  and  shirt-bosoms,  and  bosoms  with  binding  around 
their  outer  edges,  were  not  new.  Woolen  shirts,  with  bosoms  bound 
and  attached  on  one  side  alone,  and  on  both  sides,  to  the  shirt-body  by 
a  line  of  stitches,  either  through  or  just  inside  the  binding,  and  laun- 
dered shirts  with  ruffled  or  puffed  bound  bosoms,  were  well  known. 

In  January,  1873,  a  patent  for  improvements  in  shirts  was  granted  to 
Augustus  D.  Marr,  the  specification  of  which  contains  this  language: 
"The  edges  of  each  fly  and  the  bosom  front  may  be  bound  with  bind- 
ing." In  1869  or  187.0  the  complainants  themselves  made  and  sold  a 
bound  bosom,  or  dickey,  detached  from  the  shirt,  and  intended  to  hang 
by  means  of  a  tab  to  the  collar  button,  and  to  be  worn  or  not  as  occa- 
sion required.  Had  a  mother,  in  1870,  whose  son  exhibited  an  aver- 
sion to  wearing  the  bound  dickey,  seen  fit  to  sew  it  to  his  shirt  by  a  line 
of  stitches  through  the  binding,  she  would  have  anticipated  the  Cluett 
patent.  Had  she  done  this  in  1875,  she  would  have  infringed.  The 
question,  therefore,  is,  was  it  invention  for  the  patentee,  in  view  of  all 
that  was  known  in  the  art  in  1874,  to  sew  the  bound  bosom  made  by 
him  to  the  shirt  upon  which  it  hung,  by  a  line  of  stitches  through  the 
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binding?  There  was  no  invention  in  locating  the  stitches  at  that  pointy 
for  it  would  almost  require  an  exercise  of  the  inventive  faculties  to  find 
any  other  place  to  put  them.  Two  or  more  pieces  of  cloth,  bound  on 
the  edges,  are  laid  upon  another  piece,  and  held  in  proper  position  by 
means  of  a  button.  A  party  who  is  aware  that  similar  fabrics  have  been 
held  in  position,  by  sewing  instead  of  buttoning,  substitutes  the  former 
for  the  latter  mode.  Clearly  this  is  not  invention.  Take  an  illustra- 
tion. '  Let  us  assume  that  two  intelligent  workmen  were  employed  in 
the  complainants'  manufactory  in  1872,  the  one  wearing  the  woolen 
shirt  with  shield-shaped  bound  bosom,  described  by  the  defendant^  wit- 
nesses, the  other  the  bound  dickey  made  by  the  complainants.  The  tab 
which  holds  the  latter  to  the  collar  button  breaks  or  becomes  inopera^ 
tive,  and  its  wearer,  after  examining  the  woolen  shirt  of  his  companion, 
sews  the  dickey  to  the  body  of  his  shirt  by  a  line  of  stitches  through  the 
binding.  Does  he  by  this  act  become  an  inventor?  Is  the  operation 
one  which  taxes  the  brain,  or  calls  in^o  being  "that  intuitive  faculty  of 
the  mind"  which  the  supreme  court  regards  as  necessary  to  patentable 
novelty?  HoJMer  v.  Benedict  Manufg  Cb.,  113  U.  S.  59,  5  Sup.  Ct. 
Rep.  717.  If  so,  it  might  almost  be  said  that  he  who,  by  means  of  a 
row  of  tacks  through  its  binding,  attaches  to  the  wall  a  map  which  pre- 
viously had  been  suspended  in  the  same  position  by  a  cord,  is  entitled 
to  rank  as  an  inventor.  It  is  entirely  clear  that,  under  the  decisions  of 
the  supreme  court,  this  action  cannot  be  maintained.  The  record  dis- 
closes less  invention  than  was  shown  in  any  of  the  following  cases: 
Penn^ylmnia  R.  Co.  v.  Loarmotive  Truck  Co.,  110  U.  S.  490,  4  Sup.  Ct. 
Rep.  220;  SHmp9on  v.  Woodman,  10  Wall.  117;  Stephmaon  v.  Brooklyn 
By.  Co.,  114  U.  S.  149,  5  Sup.  Ct.  Rep.  777;  Yale  Lock  Co.  v.  Green- 
leaf,  117  U.  S.  664,  6  Sup.  Ct.  Rep.  846;  Thatcher  Heating  Co.  v.  Buriis, 
39  0.  G.  687,  7  Sup.  a.  Rep.  1034;  Estey  v.  BurdeU,  109  U.  S.  633, 
3  Sup.  Ct.  Rep.  531;  Clark  Parmc^Hdder  Co,  v.  Ferguscm,  119  U.  S.  335, 
7  Sup.  a.  Rep.  382;  PhiUipa  v.  Detroit,  111  U.  S.  604,  4  Sup.  Ct.  Rep. 
680;  Gardner  v.  Herz,  118  U.  S.  180,  6  Sup.  Ct.  Rep.  1027. 
The  bill  must  be  dismissed,  with  costs. 


Cluett  and  others  «.  Mack  and  others. 

{Vircuit  Court,  8.  J).  New  York.    June  7, 1887.) 

OoxB,  J.    A  decree  dlsmiBsing  the  bill,  with  costSi  should  be  entered  In  this 
cause  upon  the  authority  of  OlueU  v.  Olaflm,  ante,  921. 
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The  Neptuno. 

Sullivan  v.  The  Neptuno,  etc, 

(Diitrict  C(mr%  8,  D.  New  T&rk     April  4, 1887.) 

1.  SiSAMBK— PeHSONAL  INJURIES— DeFBCTIVB  TaCKLE. 

A  Vessel  and  her  owners  are  liable  to  seamen  for  injuries  caused  by  the  use 
of  weak  and  dangerous  tackle  by  the  order  of  the  ship's  officers,  after  notice 
of  its  defects. 

2.  Samb— Casb  Stated— Ruptubb. 

The  libelant,  a  weakly  lad  of  18,  was  tending  the  sling  in  the  hold  while 
the  end  was  unloading.  The  iron  hook,  by  which  the  tackle  was  attached  to 
the  yard  above,  broke,  and  the  sling  fell  upon  the  libelant,  injuring  him  se- 
verely; causing,  as  alleged,  a  rupture  near  each  groin.  The  hook  broke  in 
consequence  of  a  flaw,  which  was  indicated  by  its  appearance,  and  was  pointed 
out  to  the  mate.  Held,  that  the  vessel  was  liable;  but,  upon  disputed  evidence 
as  to  the  lad's  previous  condition,  $600  besides  expenses  was  allowed. 

In  Admiralty. 

Jos,  K.  HiUj  Wing  <fr  Shotidy,  and  H,  Putiianij  for  libelant. 

Sidney  Chubb,  for  claimant. 

Brown,  J.  On  the  thirtieth  of  March,  1886,  the  British  steamer 
Neptuno,  being  at  the  port  of  Gray  town  unloading  cargo,  the  libelant,  a 
youth  18  years  old,  was  directed  by  the  mate  to  tend  the  sling  at  the 
hatch  between-decks.  While  engaged  in  this  work,  a  load  of  about  300 
pounds,  which  had  been  hoisted. by  the  tackle  nearly  up  to  the  main- 
yard,  fell  upon  him,  and  knocked  him  insensible.  On  being  picked  up, 
his  right  forearm  was  found  to  be  fractured,  one  of  the  bones  of  the  right 
hand  was  broken,  and  a  serious  rupture  disclosed  in  each  groin.  I  think 
the  evidence  shows  that  the  captain  offered  him  hospital  treatment  at 
Gray  town,  but  the  libelant  preferred  to  come  to  New  York  with  the  ship. 
When  the  steamer  arrived  here,  on  the  sixteenth  of  April,  he  was  still 
weak  and  disabled.  He  could  not  turn  his  ann.  On  the  20th,  while  the 
master's  arrangements  for  procuring  him  admission  to  the  Long  Island 
hospital  were  still  incomplete,  the  libelant  being  then  ashore  with  the 
master,  who  was  then  actually  engaged  in  perfecting  those  arrangements 
for  admission,  some  friends  took  the  libelant  in  charge,  and  obtained 
his  entry  into  the  same  hospital  on  the  22d.  Under  these  circumstances, 
I  cannot  regard  the  libelant's  conduct  as  amounting  to  desertion  exoner- 
ating the  ship. 

The  bones  of  the  arm,  being  in  very  bad  position,  had  to  be  refractured 
and  reset.  The  operation  was  entirely  successful,  and  the  libelant  was 
discharged  on  the  twenty-fourth  of  July  with  the  free  use  of  his  arm. 
He  still  suffers  from  the  hernia. 

The  fall  of  the  load  arose  from  the  breaking  of  the  hook  at  the  end  of 
the  tackle  by  which  the  sling  was  raised.  Some  negligence  of  the  winch- 
man  and  fellow-servant  is  suggested,  in  allowing  the  tackle  to  be  carried 
too  far.     The  evidence,  however,  is  not  sufficient  to  allow  the  breaking 
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of  the  hook  to  be  ascribed  to  that  cause.  Several  witnesses  state  that  the 
hook,  before  it  was  used,  was  known  to  be  imperfect;  that  it  showed  a 
plain  flaw  in  the  bottom  of  the  curve,  at  the  place  where  it  broke;  that, 
before  it  was  used,  the  mate's  attention  was  called  to  its  insufficiency, 
and  that  he  directed  it  to  be  used,  saying  that  there  was  no  other.  The 
mate  has  not  been  called  as  a  witness,  though  apparently  without  any  fault 
of  the  ship;  and  there  is  no  contradiction  of  this  testimony.  The  break 
at  the  place  of  the  visible  flaw,  under  the  comparatively  light  weight  of 
300  pounds,  is  clear  proof  of  its  total  unfitness  for  such  uses.  The  vessel 
is  therefore  liable,  not  merely  for  the  wages  of  the  seaman^  and  the  cost 
of  the  treatment  in  eflecting  his  cure,  so  far  as  cure  is  possible,  according  to 
the  usual  maritime  rule,  (Giiy  of  Alexandria^  17  Fed.  Rep.  390;)  but  for 
the  actual  damage  occasioned  to  the  seaman  through  the  negligence  or 
tort  of  t^e  ship,  and  of  her  owners,  in  not  providing  suitable  and  safe 
apparatus  for  unloading,  and  on  account  of  the  use  of  a  weak  and  dan- 
gerous implement,  after  clear  notice,  by  the  direction  of  a  superior  offi- 
cer, who  for  that  purpose  represents  the  owners.  The  RheoUiy  19  Fed. 
Rep.  926;  The  Ediih  Godden,  28  Fed.  Rep.  43;  3  Desjardins,  Droit  Com. 
Mar.  §  725,  p.  298:  Cour  de  Cass.  May  31,  1886;  Alarum  y.  Valensi,  2 
Rev.  Int.  du  Dr.  Mar.  130. 

The  hospital  charges,  together  with  the  truss  furnished,  amount  to 
$104.  Aside  from  the  hernia,  the  libelant  seems  to  be  now  nearly  as 
well  as  before  the  accident.  The  chief  difficulty  is  in  determining 
whether  the  libelant  had  sufiered  any  previous  rupture.  The  master 
and  one  passenger  testify  that  soon  after  the  injury,  when  severe  rupture 
was  visible  on  both  sides,  the  libelant  stated  that  that  was  an  old  matter. 
The  libelant  says  that  is  incorrect;  that  he  had  no  previous  rupture 
whatever;  and  that  he  did  not  know  at  the  time  what  that  meant.  The 
rupture  after  the  accident  was  such  as  to  require  the  use  of  a  truss  im- 
mediately, which  the  captain  procured.  His  companions  on  board  never 
saw  any  sign  of  rupture  before,  and  it  is  certain  that  he  used  no  truss 
before.  At  the  same  time,  it  seems  hardly  possible  that  the  master, 
and  a  passenger  who  is  disinterested,  should  have  been  wholly  misled 
as  to  the  libelant's  answers.  The  only  possible  explanation  is  that  the 
libelant  did  not  understand  the  inquiries  put  to  him  in  his  then  sufiering 
condition.  On  the  other  hand,  he  was  a  weakly  lad:  was  shipped  as  a 
boy  at  35  shillings  per  month;  and  he  did  no  hard  work.  Even  if  he 
was  suffering  from  slight  rupture  before,  it  is  certain  that  this  accident 
very  greatly  aggravated  it. 

Under  the  circumstances  of  doubt  that  attend  the  case,  and  it  appear- 
ing that  but  little  was  due  to  him  for  wages,  I  allow  the  sum  of  $104, 
above  named,  for  hospital  charges,  and  the  sum  of  $600  for  his  injuries,, 
for  which  a  decree  may  be  entered,  with  costs. 
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The  Mary  N.  Hogan.* 

Hooper  v.  The  Mary  N.  Hoqan. 

(District  Court,  E.  D.  Neu)  York,    March  28, 1887.) 

Towage— Proper  Channel — Unknown  Rock— Injury  to  Tow. 

The  evidence  indicating  that  the  tug,  when  towing  libelant's  boat,  was  pro- 
ceeding in  a  proper  channel,  and  that  the  cause  of  the  accident  was  the  pres- 
ence of  a  rock  up  to  that  time  unknown,  upon  which  libelant's  boat  struck, 
held,  that  the  tug  was  not  liable  for  the  damage. 


In  Admiralty. 

Goodrich^  Deady  <Sc  Ooodrichj  for  libelant. 

Carpenter  &  MosheTy  for  claimant. 

Benedict,  J.  The  decision  of  this  case  turns  upon  the  question  of 
fact  whether  the  libelant's  vessel,  while  being  towed  by  the  tug-boat 
Mary  N.  Hogan,  was  towed  upon  a  rock  located  in  the  middle  ground 
between  Randall's  island  and  Lawrence  point,  or  on  a  rock  in  the  chan- 
nel between  Lawrence  point  and  the  middle  ground,  in  which  channel, 
as  all  agree,  there  has  been  found  since  this  accident  a  dangerous  rock 
hitherto  unknown.  If  the  tug-boat  took  the  libelant's  boat  from  the 
east  to  the  west  channel,  so  close  to  the  buoy  that  the  libelant's  boat 
struck  a  rock  on  the  middle  ground,  the  liability  of  the  tug  would  be 
clear,  for  such  a  course  would  be  improper  and  dangerous.  But  if  the 
libelant's  boat,  being  safely  in  the  East  channel,  and  while  proceeding 
up  the  channel  in  the  usual  course,  struck  on  a  rock  in  the  channel, 
then  the  tug  is  not  liable;  as  all  concede  that  the  East  channel  was  a 
proper  channel,  and  the  existence  in  it  of  any  rock  was  unknown  prior 
to  this  accident.  Upon  this  question  of  fact  my  opinion  is  with  the 
claimant.  I  entertain  no  doubt,  upon  the  evidence,  that  the  tug  was  at 
the  time  of  the  accident  in  the  East  channel,  and  not  crossing  the  middle 
ground,  and  that  the  cause  of  the  sinking  of  the  libelant's  boat  was  the 
presence  in  the  channel  of  a  rock  up  to  that  time  wholly  unknown  to 
any  one,  and  not  any  negligence  on  the  part  of  the  tug. 

The  libel  must  be  dismissed,  and  with  costs. 


The  Lizzie  M.  Dun.* 

Thoksberg  v.  The  Iazzie  M.  Dun. 

{District  Court,  E,  D,  New  York,    March  28, 1887.) 

1.  Seamen— Wages— Desertion— Intent— Detention  by  Civil  Authobitieb. 
Where  a  seaman  went  ashore  without  intention  to  desert,  and  while  on 
shore  was  detained  by  the  civil  authorities  as  a  witness,  and  meantime  his- 
vessel  left  the  port,  held,  that  this  did  not  constitute  a  desertion. 

'  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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3.  Same— Efpects— Dbpabturb  of  Vessel— Effects  Left  Ashore -7  Lobs— 
LiABHiiTY  OF  Vessel. 

When  the  vessel  departed,  the  master  left  the  seaman's  clothes  on  shore. 
The  latter,  not  knowing  of  their  disposition,  did  not  recover  them,  and  saed 
the  vessel  for  their  valae.    Held,  that  the  vessel  was  not  liable. 

In  Admiralty. 

Alexander  <k  Ash,  for  libelant. 

Carter^  Homblower  &  Byme^  for  claimant. 

Benedict,  J.  The  libelant  was  taken  as  seaman  on  a  coasting  voyage 
without  signing  articles.  In  course  of  the  voyage  the  vessel  arrived  in 
Washington,  when  the  libelant  went  ashore  without  intention  to  desert, 
and  while  in  a  saloon  on  shore  was  taken  in  custody  by  the  police  as  a 
witness  against  the  saloon  keeper,  and  imprisoned  eight  days  in  a  house 
of  detention.  Meanwhile  the  vessel  left  the  port.  The  master,  who  was 
not  informed  of  the  seaman's  whereabouts,  when  ready  to  sail,  left  the 
libelant's  clothes  for  him  at  a  ship-chandler  s  near  where  the  vessel  lay. 
The  libelant,  who  appears  not  to  have  known  of  the  disposition  made  of 
his  clothes,  went  to  Boston,  whither  he  supposed  the  vessel  to  have  gone, 
and  not  finding  the  vessel  there,  he  took  other  employment,  and  now 
seeks  to  recover  of  the  vessel  wages  up  to  the  time  he  left  the  vessel  and 
for  the  value  of  his  clothes. 

The  defense  as  to  the  wages  is  desertion.  But  the  facts  above  stated 
do  not  make  out  a  desertion.  To  this  case  the  provisions  of  sections  4520 
and  4521  apply;  for  these  provisions,  taken  from  the  first  section  of  the 
act  of  July  20,  1790,  (1  St.  at  Large,  181,)  were  not  repealed  by  the 
act  of  June  9,  1874,  and  are  still  in  force.  17.  S,  v.  jBain,  5  Fed.  Rep. 
192.  Under  these  provisions,  the  libelant,  not  having  signed  articles, 
could  leave  the  vessel  without  incurring  any  forfeiture  of  wages,  and  could 
recover  for  such  time  as  he  did  duty  on  the  vessel,  and  that  at  the  high- 
est rate  of  wages  given  in  Baltimore  within  three  months  before  the  time 
he  shipped,  besides  $20  penalty.  He  has  not  sued  for  the  penalty,  nor 
claimed  any  higher  rate  of  wages  than  the  rate  at  which  he  agreed,  viz., 
$18  per  month.  His  right  to  recover  wages  up  to  the  time  he  left  at 
that  rate  is  dear.  The  balance  due  him  at  that  rate  is  $33.30,  and  for 
that  sum  he  may  have  a  decree. 

As  to  the  clothes,  I  do  not  see  that  the  vessel  can  be  held  liable  for 
them.  They  were  not  used  on  board  the  vessel,  and  if  the  act  of  the 
master  in  delivering  them  to  the  ship-chandler  under  the  circumstances 
amounted  to  a  conversion,  which  I  think  it  did  not,  still  the  ship  would 
not  be  liable. 

The  decree  must  be  for  $33.80,  and  as  no  tender  is  set  up  or  proved, 
costs  must  follow  the  decree. 


End  of  Yolumb  80l 
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